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What is Property?

-prop. right

-relationship between people in relation to a thing, not between person and the thing

I.  POSSESSION:  

Acquisition of Property Other Than by Voluntary Transfer
-Possession is proved by showing phys. control and intent to excluded others, whereas Ownership is proved through documents and so is more difficult to prove.

Policy- behind protecting possessors- "Possession is 9/10 of the law."

-Protect ownership through protecting possession, since ownership is difficult to prove.

-Protecting possessor preserves order since it prevents a stronger person from ousting a possessor.

-Protecting possession facilitates trade since a buyer can often rely on the seller's possession when seller can't prove ownership.

(see more specific policies below)


A.  First in Time (Acquisition by Conquest, Capture, 
   
           Creation)
-The 1st person to take possession of a thing owns it

-(corollary of 1st in time rule)- a prior possessor prevails over a subsequent possessor
Policy- rewards labor; protects investment in resources; encourages people to bargain with each other rather than fight.



1.  Conquest

Johnson v. M'Intosh- (1st-in-time principle trumped by discovery/conquest principle) D is entitled to possession where he was granted the land by the U.S. Gov. and P bought the land from an Indian.  U.S. has exclusive rt. of title/possession when land discovered by one of its subjects, not the subject himself.  U.S. Gov. exclusive rt. to extinguish the occupancy of the Inds. by purchase or conquest.  Indian had rt. of occupancy, not rt. of possession, and so couldn't convey title to P.  If Inds. could assimilate, the rule might be different.

Policy- rule that only gov., not ind., could buy/take Inds' land seeks to avoid war started by settlers.

-Conquest v. Discovery:  Conquest view holds that Inds. had title by virtue of possession and lost such title through conquest.  Discovery view holds that while Inds. were first-in-time, they did not have possession since they didn't cultivate/farm the land for commericial purposes or divide it up for individual ownership.  (So treatment of Inds. as not having discovered the land thereby establishing possession reflects cultural differences:  Inds. hunter/gatherer, not farmers; Inds. saw themselves as part of the land, settlers saw land as commodity to be possessed and used; Inds. communal use of land, not ind. ownership)  Therefore, Amers. were the first to "discover" the land.  Reality:  mixture- on the one hand, whites called it discovery because were uncomfortable w/ notion of conquest; but in some ways settlers didn't act as conquerors since they recognized the Inds' rt. of exclusive occupancy and their rt. to sell/grant to the U.S., though not to individual settlers.

(So prop. rts. are created by the state, not natural law.)



2.  Capture




a.  Of wild animals (ferae naturae)-

-Capture required, not just mere pursuit.
-Wild animals are common prop. 'til captured.

Pierson- A pursuing fox when B shoots and kills it, B has prop. in the fox.

Policy- rewarding capture as opposed to pursuit fosters competition and therefore more captures result (is this true and/or good?); easier rule to administer (jud. econ.) since capture is easier to identify/prove than pursuit.

-Mortal wounding or trapping (must be completed) is considered capture (Policy- diff. rule would discourage capture, need reward labor).

-A competitor can interfere with P's attempt to capture, but a noncompetitor cannot so interfere.

Keeble- where P set up decoy pond to attract ducks to capture, D could not fire his gun in order to scare off the ducks flying to P's pond, though D could have legally injured P by shooting the ducks for his own use or setting up a rival decoy pond.

Policy- Cts. here make an exception to the rule that one has no prop. rt. through mere pursuit because cts. want to promote competition/productivity, not interference.

-Animal returns to ferae naturae state if it escapes, unless it is rare such that hunter should realize it is escaped.




b.  Of minerals ferae naturae 




    (water, oil, natural gas)

-Analogous to wild animals which have the tendency to escape w/o the volition of the owner, and which are common prop. once escape.

-Natural gas becomes common property when it's in its wild st. (which includes when someone puts the gas back into the ground for storage) such that the owner of the land above the gas has an exclusive rt. of capture but no prop. rt.
Hammonds- D not liable to P for trespass where D put gas into the ground and it disperses under P's land since the gas was no longer the prop. of D.

**-If drill down under your own land, can you extract oil that's under another's land?- either it's o.k. or only can't drill excessively.  Which is better from policy perspective?- If it's o.k., encourage competition and productivity.  If can't drill excessively, are protecting the owner's interest in the land s/he bought whose purchasing value may have included the oil beneath.

*-What if drill under own land, but end of the well is under another's land?- violates exclusive right to extract from under one's own land?



3.  Creation

Creations generally are prop. of their creator.

Prob. w/ news is that info. can be used by more than one entity/person at once.

News is common property since it's not the creation of the writer (though the form of expression is), but the gatherer of news has a quasi-prop. rt. in the news against other news-gatherers, not against the world, arising from the fact that it's the material for profit-making and gatherer would otherwise be denied the fruits of its labor.

INS v. AP- Unfair competition for INS to take the news from bulletins and early editions published by AP newspapers because AP quasi-prop. rt. v. INS, but no prop. rt. v. the world, so purchaser of an AP paper can spread what s/he's read as long as doesn't charge $.

-Dissent- 1) (Holmes) should merely require INS to credit AP, labor doesn't create prop. rt.; 2) (Brandeis) prop. created by the st., not labor. (*Positivist views-prop. is not the thing but the st.-created rt. to use the cts. to exclude others from using the thing.)

Policy (of majority)- ct. chose to promote the gathering of news rather than the quicker distribution of the news which would result if INS were allowed to take news from early AP newspaper editions in one region and publish it in other regions before the AP papers in such other region.  No longer a prob. because of speed of transmittal of info.?


B.  Acquisition by Adverse Possession


1.  Theory of adverse possession

-Once Stat. of Lims. on an action for ejectment runs, the adverse possessor has title.  Case law determines when stat. of lims. begins running.

Policy- 1) to quiet title (certainty); 2) bars stale claims since witness's memories fade; 3) rewards those who use the land productively; 4) honors expectations which arise from extended possession (this giving effect to expectations is a policy running through all of prop. law)-Holmes; 5) the rule punishes owner for not using or at least monitoring her prop., 

-As in above section on "possession," an adverse possessor has prop. rts. v. all but the true owner before the stat. of lims. runs.  (Relativity of title)



2.  Elements of adverse possession:




a.  Actual entry

Policy:  so public would reasonably regard possessor as owner, so sim. to "open and notorious" requirement.





(1) Person claiming under "color of title," 


         i.e. who has a written instrument.

Similar to (2), except can get possession of entire parcel by showing improvement or enclosure of only part of the parcel.





(2) Person claiming w/o written instrument

Must demonstrate actual occupation of an entire parcel, which can be proved by improvements (cultivation or erection of a structure) or by enclosing the parcel).  If only occupying part of a parcel, then only get part of the parcel actually occupied.





(3) Normal and appropriate use for the 



    neighborhood.

Prob.- if normal use is light, e.g. camping, difficult to fulfill the purpose of the requirement of notice to the owner, and the whole purpose of adverse possession is to make use of the land. 




b.  Exclusive possession

Exclusive- not shared w/ the owner or public, since then owner wouldn't have notice of adverse possessor's claim of ownership.  But 2 people acting in concert can acquire title through adverse poss. as tens. in common.




c.  Open and notorious possession

Policy- to provide notice (need constructive, not actual notice) to the true owner of adv. possessor's claim of ownership. 

-Open and notorious- must possess in manner that would lead community to infer that the possessor is claiming ownership, e.g. acts which are appropriate to the type of land (erecting hunting cabin on wild land suitable for hunting; fencing land and using it for grazing). 

-Paying taxes necessary? in some sts.

-Statute- NY- if claimant not entering w/ "color of title," whereby claimant believes she has a valid deed which isn't in fact valid, then claimant's "open and notorious" requirement includes either protecting the land by substantial inclosure or improving/cultivating all of the land in a usual way.

Van Valkenburgh v. Lutz



d.  Adverse and under claim of right 

Policy- 1) Adverse possession not established when owner gives consent/permission, since then owner wouldn't have notice that possessor is asserting ownership and neighborly behavior would be discouraged; and 2) Don't want someone to be able to convert permission into title.  Maybe once permission, can't be adverse even if permission only for a limited time, e.g. holdover ten.





(1) Objective test

Ct. looks at actions of the possessor, not her state of mind.

So even is possessor asserts that he's not making claim of title, he is if his actions indicate a claim of title.

Policy- stat. of lims. should run once true owner has a cause of action, which is upon entry.  Purpose of adv. poss. is to quiet title and put land to good use, punish owner for not taking action or monitoring his land.





(2) Subjective test








(a) Claim of rt. means the possessor must have a good faith belief that she has title, so not adverse if possessor knows she doesn't have title.  Color of title  (based on a written instrument) is sufficient, but not necessary, in most sts.

Ex.- O tells A that Blackacre is now A's.  A enters and farms Blackacre.  A doesn't have title because Stat. of Frauds requires written instrument to transfer title to land, so Stat. of Lims. starts running.

Policy- not allow acquisition of title by "theft" or by squatting/trespassing, only good faith adv. possessor should be rewarded for use of the land and have her expectations enforced.

-Probs. w/ this rule:  1) ignores policy of quieting title, i.e. that owner has action of ejectment against the possessor regardless of whether possessor knows whether he has actual title, and so stat. of lims. on this action should run; 2) ignores attachment to land that the possessor feels after time; 3) doesn't reward productive use of the land.






(b) Aggressive trespasser standard

Claimant knows land not his and intends to make it his.

Similar to objective standard in practice.




e.  Continuous, uninterrupted possession

Policy-to give the owner notice that the possessor is claiming ownership, i.e. that the entries aren't just trespasses.

-"Continuous" doesn't mean constant, only need use the land in a way that the ave. owner of such land would use it.

Howard v. Kunto- use of a summer home only during the summer is "continuous" for purposes of adv. possession.

-Tacking- only if there's privity of estate.  Howard v. Kunto- used to be that had to transfer a deed, but now only need "reasonable connection" between the parties seeking to tack.    Policy- 1) not encourage trespassing; 2) not raise the cost of conveyancing by requiring surveying the land and its deed history every time it's sold?




f.  Stat. of lims. on action for ejectment has run



3.  Adverse possession of chattels




a.  Old rule

Same requirements as for land, incl. "open and notorious" req. to provide owner w/ notice.




b.  Modern trend- the discovery rule

-Stat. of lims. starts running when the true owner does or should  through "due diligence" discovers facts (incl. i.d. of the possessor) which give rise to a cause of action, regardless of whether possession was open.  Unlike w/ adv. possession, burden is on the owner to establish due diligence in order to defer the running of the stat. of lims.

-Policy-  to deal w/ the fact that chattels are different from real prop. in that chattels aren't always possessed openly and notoriously and, even when they are, true owner may not receive notice.

O'Keefe v. Snyder
Policy- old rule unfair to orig. owner when, as w/ jewelry, open and notorious possession probably won't give orig. owner notice; old rule unfair to adv. possessors of chattels that aren't displayed openly and notoriously, e.g. paintings in some cases, when due diligence on part of the true owner would've discovered the possessors.  

So discovery rule more equitable:  1) focus on the conduct of the owner, otherwise by old rule owner is not encouraged to locate the chattel.



4.  Alternative approaches




a.  Where land of negl. owner adv. possessed by dishonest possessor w/o good faith claim of title, land could escheat to the st. to punish negl. owner and not reward dishonest adv. possessor.




b.  Where land of non-negl. owner adv. possessed by honest possessor, award honest possessor from a land bank and let non-negl. owner retain title.




c.  Where adv. possessor is in bad-faith, award her title (to reward improvements and use of the land) only upon payment to the orig. owner (so owner not punished).




d.  Longer stat. of lims. for bad-faith possessors


E.  Remedies of a possessor


1.  Damages




a.  Personal prop.- trover (conversion of pers. 



prop.)

Conversion isn't theft, but refusal to return prop. voluntarily given.




b.  Real prop.- trespass



2.  Recover possession




a.  Pers. prop.- replevin




b.  Real prop.- ejectment
II.  THE SYSTEM OF ESTATES (Leaseholds Aside)
An estate is an interest in land or personal prop. which:  a) is or may (future interests) become possessory; and b) is measured in terms of duration.


A.  Freehold Possessory Estates

*Property as a bundle of rights governing legal relations relative to other people, not relative to the thing. 

(Applies to real and personal prop., but usually to real.)

-4 types of possessory estates (1-3 and Leasehold-see IV.)-all present possessory interests (not future interests) must be classified as one of these 4.  Classification is by the duration of the estate.
-To i.d. an estate, look to:  a) duration; b) technical language.



1.  Fee simple
"Fee"- potentially infinite duration.

"Simple"- no limitations on its inheritability.

Inheritable- when no will (intestate).  "and his heirs"

Devisable- by will.  

Alienable- sellable.   "and his heirs" means the estate is inheritable, but it is a formality in the sense that it does not give the heirs a rt. to prevent A from alienating his estate such that his heirs never get anything.

(SEE 3.Life estate for cases where it's ambiguous whether there's a fee simple or a life estate.)




a. Fee simple absolute
"Absolute"- cannot be divested, nor will it end upon the happening of any event (as w/ b.Defeasible fee simple).





(1) Creation of fee simple absolute






(a) Common law (applicable to deeds)

"and his heirs" was necessary to create fee simple by deed.

If these words not used, e.g. "to A in fee simple," A takes only a life estate.






(b) Common law (applicable to wills)

"and his heirs" not necessary to create fee simple by will.

Any words indicating intention of testator to devise a fee simple are sufficient, e.g. "to A, my entire estate."






(c) Modern law (deeds and wills)

"and his heirs" not necessary in all but two sts. to create fee simple by will/deed.

Presumption that the largest estate the grantor/testator owned is conveyed/passed.

Thus, "to A" creates a fee simple if that's what the grantor/testator had.





(2) Inheritability

"heirs"/"next of kin" -rules of intestate succession (if by will, see wills section):






(a) Common law (no longer used)

Spouse and ancestors (as opposed to descendants)- couldn't be heirs.  This rule abolished in all sts.

Primogeniture- for land.  Abolished after Rev.

For pers. prop., all chidren shared equally.

Distinction land and pers. prop., and primogeniture, abolished. 






(b) Statute

All sts. have a statutes.

Uniform Probate Code (adopted in many sts.):







1) Spouse- half







2) Issue (descendants)- half if a spouse takes half, all if no spouse is left.  

-Grandchildren- "represent" their parent who was a child of decedent if the parent is deceased.  

-Adopted child- treated as child of adopted, not natural, 'rents.

-Illegitimate child- inherits as a child of her mother and of her father if paternity is established.

-Stepchild- does not "take" since only blood relatives take.







3) Parents- nothing if there are issue, half if there's a spouse and no issue, all if there's no spouse and no issue.







4) Collateral relatives (blood kin other than ancestors/parents and descendants/issue, i.e. siblings, nieces and nephews, cousins, aunts and uncles)- 

take only if there is no spouse, issue, or parents.




b. Defeasible fees simple

"Defeasible" (not absolute)- subj. to revocation upon the occurrence/non-occurrence of certain conditions, so it's not absolute.  

Defeasible estates always have correlative future interests.

"Fee simple"- still has the potential for infinite duration.

(SEE below 4.Rule against restraints on alienation.) 





(1) Fee simple determinable
It's a fee simple estate limited such that it will 
automatically end/revert when some specified event happens.

(SEE below (2) to distinguish from fee simple cond. subs. and Stat. of lims./adv. possession)






(a) Correlative future interest- Possibility of reverter in the grantor.  Can't be waived.  (For explanation of the fut. int., see B. below.) 






(b) Transferability-

Alienable and Inheritable and Devisable.






(c) Creation of- 

"to A so long as...," "to A until...," "to A while...," or language calling for estate to "revert" to grantor upon some happening.  
*****Mere statement of purpose of the grantor in conveying the prop. does not create a defeasible estate; words limiting the duration of the estate are necessary.  Thus, if O conveys Blackacre "to A upon the understanding that the land is conveyed solely for the purpose of being used as a school," A has a fee simple absolute.

Mahrenholz v. County Board of School Trustees not a covenant/ contract, for which breach bring damages, not forfeiture.





(2) Fee simple subj. to condition subsequent
It's a fee simple does not automatically end/revert but may be cut short upon the grantor's election when a stated condition happens.  If the grantor doesn't exercise her power., the fee simple continues.  (Different from fee simple conditional, SEE below 2.Fee tail.)






(a) Correlative future interest

Rt. of entry in grantor.  Can be waived.






(b) Transferability-

Alienable and Inheritable and Devisable until the grantor exercises the rt. of entry.






(c) Creation of:

-Language which 1st conveys an unconditional fee simple and then provides that it can be divested if x happens.

"to A, but if...," "to A, upon condition that if...," "to A, provided, however, that if...,", the grantor retains a rt. of entry.

*****Mere statement of purpose of the grantor in conveying the prop. does not create a defeasible estate; words limiting the duration of the estate are necessary.  Thus, if O conveys Blackacre "to A upon the understanding that the land is conveyed solely for the purpose of being used as a school," A has a fee simple absolute.

Distinguishing fee simple subj. to cond. subs. from fee simple determinable:  If ambiguous, ct. prefers cond. subs. 

Policy- the forfeiture is optional w/ cond. subs. and cts. don't like to interfere to cause a forfeiture.

Ex.:  if "so long as" is used, indicating determinable, but "rt. to reenter" is used, indicating cond. subs., cts. usually prefer cond. subs.

Statute of limitations: if determinable, starts to run when the condition happens, and adverse possession if stat. of lims runs; if cond. subs., most cts. hold the stat. of lims doesn't run until the party w/ the rt. of entry reenters.



2.  Fee tail
Purpose- to keep land in the family by reuniting land given a non-eldest son or daughter w/ the patrimony when their issue ran out.

-It i) lasts as long as the grantee or any of his descendants survives; when the blood descendants of the original grantee run out, the prop. returns to the original grantor or his heirs; and ii) is inheritable only by the grantee's descendants, not his collateral kin; and the fee tail can't be devised by will; and iii) in the few sts. that still have fee tail, the tenant in fee tail can defeat the rts. of his lineal descendants by disentailing, which leaves her w/ a fee simple absolute.  
Policy for allowing disentailing- cts. don't want to allow a grantor to dictate to generations down the line what can be done w/ property; also may not want to perpetuate a landed aristocracy.

*Thus, the only advantage to creating a fee tail is that collateral kin of the grantee are excluded from inheritance; but even this can be circumscribed if the fee tail tenant conveys to a straw man who then conveys a fee simple back.  Aside from this advantage, it's easier to just create a life estate in A followed by remainders; then, A can't convert the estate into a fee simple by disentailing.



a.  Creation of:

"to A and the heirs of his body" (at common law); "to A and his issue" or "to A and descendants" (sufficient under modern law)- "heirs of his body" refers to the grantee's issue or lineal descendants, incl. children, grandchildren, and more remote descendants.

*What about "to A and his children"?



b.  Correlative future interests





(1) Reversion

"to A and the heirs of his body"- reversion when the fee tail ends, i.e. grantee's line ends.



3.  Life estate
It's an estate that has the potential duration of one or more human lives (as opposed to a fee, which is of potentially infinite duration).

Correlative future interest:  Reversion 




a.  Types of life estates





(1) For life of grantee

"to A for life"- when A dies, land reverts to grantor, who has a reversion, unless otherwise specified.





(2) Pur autre vie (life of someone other than 


         the owner of the life estate)

In (a) and (b) below, if B (owner of life estate) dies before A (the measuring life) dies, who gets the prop.?  B's heirs, since A is only the measuring life but has no prop. rt.






(a) if A conveys A's life estate to B, B gets a life estate measured by A's life.






(b) if O conveys to B for the life of A, B gets a life estate measured by A's life.




b.  Life estate created in more than 1 person

"to the children of A for their lives, remainder to B"-

When the 1st life tenant dies, her share goes to the remaining life tenants, not to B, so B doesn't take until all the life tenants die.

"to the children of A for their lives, and at their respective deaths to B"- then the share of the 1st life tenant to die goes to B, not the other life tenants.




c.  Defeasible life estates

Life estate determinable, subj. to condition subs.  When the circumstance happens, the life estate ends and a fee simple (unless otherwise specified) goes to the grantor or whomever is specified.  

**??Grantor has a reversion or possibility of reverter when grantor has a fee simple and conveys a life est. determinable?.

Possibility of reverter if life estate determinable conveyed by someone w/ life estate.




d.  Rights of owner of life estate

Alienability- Transferee gets no more than the life tenant had, i.e. a life estate w/ the same measuring life.  (SEE below 4.Rule against restraints on alienation.) 

*Life estate holder needs to get consent of the owners of the remainder only if she wants to convey a fee simple rather than a life estate, in which case the parties will negotiate how to divide the proceeds of the sale.  If owners of remainder don't consent, life tenant may be able to get ct. to allow for sale of fee simple in equity if it's "necessary for the best interest of all parties".  Baker v. Weedon
Policy against ct. forcing sale of fee simple- grantor intended the land, not cash, to go to the remaindermen.

-What happens to the proceeds if the ct. orders sale of fee simple? Ct. maybe appoint trustee to hold it for the life tenant, then to remaindermen when life tenant dies.

-Life tenant can't mortgage a fee simple or lease beyond the expiration of the life estate (leasehold expires when life tenant/lessor dies).

Equitable life estate- to X in trust for A for life, remainder to B.  X owns fee simple but has duty to manage the prop. or the proceeds from the sale of the prop. prudently.

Waste- life estate holder's duty not to waste- (see below).

***So should creat a trust (see below 4.) instead of life est.




e.  *WASTE*
(For waste landlord-tenant context, see IV.)

Waste- conduct by the life tenant that permanently impairs the value of the land or the party/parties w/ future interest(s).  Those w/ future interest have cause of action against the life tenant.

Policy- 1) grantor's intention to preserve to prop. for those w/ future interest; 2) fairness to those w/ future interests

**??Does waste apply to defeasible estates??- no

Types of waste:





(1) Affirmative (active) waste

Life tenant actively causes permanent injury by destroying the house.





(2) Permissive (passive) waste

Land allowed to fall into disrepair, tenant fails to take action.





(3) Ameliorating waste

Where the destruction increases the value of the land, e.g. tearing down a building.  This is still waste if:  i) the grantor intended to pass the land w/ the specific buildings on it to those w/ remainder; and ii) the building can reasonably be used for the purposes built.







f.  Determining if have life estate or fee simple?
Cts. attempt to enforce the intent of the grantor, and usually favor fee simple.

Ex.:  "to my wife, W, to be used as she shall see fit, for her maintenance and support" creates a fee simple rather than a life estate w/ the power to consume the prop. since "for her maintenance and support" only states the purpose of the conveyance rather than limiting its duration (similarly, such statements of purpose don't make the estate defeasible).

Ex.:  "to my wife, W, so long as she remains unmarried" creates a fee simple determinable rather than a life estate determinable even though W can meet the condition and "remain unmarried" only during her life.

White v. Brown (Rules for will construction)- testator's will said White should "have my home to live in and not to be sold."  

-Presumptions:  1) fee simple unless intent to do convey otherwise is clearly conveyed; 2) intent to dispose of all prop. w/ the will.  Presumptions overcome only if testator's intent to do otherwise is clear.  Policy- cts. want to avoid restraints upon alienation, since keeping prop. in the stream of commerce results in more efficient use.

Here, testator didn't specify a remainder if she intended a life estate, so both presumptions favor a fee simple.  And, because total restraints upon fee simple are void, White here has a fee simple absolute.  Prob.- testator's intent isn't realized.



4.  Rule against restraints on alienation 
Policy- 1) restraints make prop. unmarketable and so inefficiency not be corrected by the market; 2) restraints promote concentration of wealth regardless of merit of owner since owner not free to sell the land and dissipate the capital and fall out of the ranks of the rich; 3) restraints discourage improvements since can't sell and get the increased value; 4) restraints prevent the owner's creditors from reaching the prop. when they've relied on the prop. in extending credit.

**Don't confuse w/ defeasible estates, whose conditions don't have to do w/ attempts by the grantee to alienate the prop.



a.  Total restraints

If upon fee simple, they're void, so grantee gets fee simple absolute.

If upon a life estate, forfeiture and promissory restraints are often valid (though person holding the benefit of the forfeiture or promise can release the life tenant), but disabling restraint is void (Restatement).

-Racial restraints- Under 14th Amend., void if require judicial/st. action, so apply to cond. subs. but not determinable estates since automatic termination of a determinable estate does not require judicial action to revert.  Under civ. rts. stats., determinable estate may be illegal as well.





(1) Forfeiture restraint

Provides that if the grantee attempts to transfer his interest it is forfeited to another person.

"To A and his heirs, but if A attempts to transfer the property by any means whatsoever, then to B and her heirs." (this ex. be void since it's upon a fee simple)





(2) Disabling restraint

Withholds from the grantee the power of transferring her interest.

"To A and her heirs, but any transfer hereafter in any manner of an interest in Blackacre shall be null and void."





(3) Promissory restraint

Provides that the grantee promises not to transfer his interest.

"To A and his heirs, and A promises for himself, his heirs and successors in interest that Blackacre will not be transferred by any means." (this ex. be void since it's fee simple- "and his heirs")




b.  Partial restraints

e.g. restricting the power to transfer to specific persons, a specific method of transfer, or to a specific time period.

-Under Restatement, but not older view, valid if reasonable and limited in duration and of a valid purpose (co-op tenant/owner can't sell w/o consent of board).


B.  Future Interests
(Aren't possessory interests/a type of estate, but non-possessory presently existing interests that will or may become possessory in the future.)



1.  In the grantor (or testator's heirs if created by 

    will)




a.  Reversion

A fut. int. left in the grantor after she conveys a vested estate of a lesser quantum than she has.

Quantum hierarchy- fee simple longest, then fee tail, then life estate, then leasehold.

Ex:  If O owns fees simple and conveys fee tail or life est. to A, O retains a reversion.

-Alienable- transferable inter vivos, by testate, or by intestate succession.

What's the significance of whether a. or b., and which is a life estate determinable?



b.  Possibility of reverter
Arises when a grantor carves out of her estate a determinable (becomes possessory automatically if the condition occurs) estate of the same quantum.  

-Can't be waived.  

-Stat. of Lims. for adv. poss. starts upon the occurrence of the condition.

Ex.:  When O has a fee simple and conveys a fee simple determinable to A, O has a possibility of reverter.

-Alienability- inter vivos (though not at c.l.), by testate, and intestate.

-Valuation (present value)- maj. rule is that the compensation for eminent domain goes all to the holder of the fee simple determinable, not the possibility of reverter; min. rule sets the value of the possibility of reverter as the difference between the full market value of a fee simple absolute and the value of the fee simple determinable (w/ its uses limited),

Ink v. City of Canton



c.  Right of entry
Grantor retains a rt. of entry (power to terminate rather than automatic termination as w/ possibility of reverter) when she grants an estate subject to condition subsequent.

-Stat. of lims. for adv. poss. starts when grantor unsuccessfully tries to reenter, not when the condition occurs.

-Alienability- a) Common law- not alienable inter vivos, inheritable by the grantor's heirs, and releasable to the owner of the fee simple w/ cond. subs.; b) modern law in some sts.- alienable and inheritable.



3.  Trusts
-A trust is a fiduciary relationship w/ respect to prop. in which the trustee holds legal title to the prop. subject to equitable rts. in the beneficiaries.  The settlor/trustor creates the trust, and can make herself the trustee.  The trustee has a fiduciary duty, a legally enforceable duty to manage the prop. to max. the benefit to the beneficiaries, in this case the life tenant and the remainderman.

-Purpose- Life estates and future interests are almost always created in trust today.  Why?:  Because the legal (as opposed to equitable life tenant (dealt w/ above under life estates) can't sell a fee simple w/o remaindermen's consent, can't mortgage a fee simple, and can't lease beyond the expiration of the life estate, legal life tenant had trouble benefitting from the estate.




a.  Creation of a trust

-Land- Stat. of Frauds requires it to be written is for land (e.g. deed or will).

-Pers. prop.- can be oral.

-Intention of the settlor




b.  Spendthrift trusts

A trust in which the settlor imposes a valid restraint on alienation providing that i) the beneficiary cannot transfer his interest voluntarily; and ii) the beneficiary's creditors cannot reach the trust.  Broadway National Bank v. Adams- since the legal title to the assets is in the trustee, and the trustee can alienate those assets, a restraint upon the beneficiary (testator/settlor expressly provided that creditors couldn't reach the assets in the trust) isn't an invalid restraint upon alienation.  Policy- against this rule is 1) the notion that we want stupid people to be able to lose their $ and fall from the ranks of the rich if they so deserve (i.e. that someone should have wealth w/o responsibility); 2) that it fosters the perpetuation of a privileged class; and 3) creditors are hurt.


C.  Co-ownership and Marital Interests


1.  Concurrent interests/ownership (common law)
Concurrent ownership- of possessory or future interests.




a.  Tenancy in common
Each co-ten. owns a separate and distinct but undivided (same as jt. ten.) interest in the prop.

-Creation: by express conveyance or by devise/inheritance.

*Presumption:  ten. in common, not jt. ten. (if married, jt. ten. or ten. by the entirety), since old preference for jt. ten. was based on favoring sole ownership for simpler collection of feudal services.





(1) Right to possess the whole

Each co-ten.'s rt. to possess the whole is subject to the same rt. of the other, so if there's a conflict a ct. may order partition or some other remedy (see below).





(2) No rt. of survivorship (unlike jt. ten.)
When ten. in common dies, her interest passes to her devisees or heirs, who become tens. in common, not to the surviving ten. in common.





(3) Equal shares not necessary

A can have 1/4 interest and B 3/4, though each still has rt. to possess the whole.





(4)*Same estates not necessary

A can be life tenant (if former ten. in common devised life estate to A w/ remainder to C) and B fee simple, though A and B are tens. in common.





(5) Alienability

No restrictions.

So one ten. in common can sell or devise her undivided share to several parties such that they apportion her share but all have a rt. to possess the whole.

-Person w/ larger interest has greater incentive to sell or partition since if keep ten. in common party w/ smaller interest still has rt. to possess the whole.




b.  Joint tenancy
Each co-ten. owns an undivided share of the prop. (same as ten. in common).  Each owns No limit on the number of jt. tens.

Rt. to possess the whole as in ten. in common? yes.





(1) Rt. of survivorship 





    (unlike ten. in common)



So rt. of surviving jt. ten. takes precedence over heirs/devisees of dead jt. ten.

Fiction that jt. tens. are one entity, so each owns the whole unlike in ten. in common, so nothing passes to the other jt. ten. when one jt. ten. dies.





(2) Creation

By will or deed, never by intestate succession.






(a) Four unities
Required- since jt. tens. thought of as one entity, they need same exact interests.  If not met, ten. in common created.







1) Unity of time







2) Unity of title

Acquire by same deed or will or jt. adv. poss.

-If Hus. tries to create a jt. ten. in himself and Wife by conveying to H and W:  i) Common law- no unity of time or title at common law so ten. in common created.  Could get around this by conveying to strawman who'd convey to H and W; ii) Many sts. allow H to convey jt. ten. to H and W to avoid strawman.







3) Unity of interest

Jt. tens. must have same estates (unlike ten. in common) and same share (each owns whole, so unlike ten. in common can't have one w/ 1/3 and other w/ 2/3).

Jt. tens. can own an interest (e.g. 2/3) in prop. as tens. in common w/ other parties (who'd own undivided 1/3 interest).







4) Unity of possession

Each jt. ten. rt. to possess the whole (for ten. in common, too).

This unity not broken if one jt. ten. possesses the whole w/ consent of the non-possessing jt. ten.






(b) Overcoming presumption ten. common

Need to provide for rt. of survivorship usually, not just say "jt. tens." or "jointly."

"to A and B as jt. tens., and to the survivor and his heirs"-  

-if it's a jt. ten., 

either party can defeat the other's rt. of survivorship by unilaterally conveying to third party, thus breaking unities of time and title; ten. in common w/ no remainder created.

-if it's a ten. in common w/ remainder to the survivor, 

neither party can defeat the other's future interest by conveying.





(3) Severance of jt. tenancy
Either party can defeat the other's rt. of survivorship by unilaterally conveying to third party, jt. ten. becomes ten. in common.

Ex.:  If A, B, and C jt. tens., and A conveys to D, no unity of time or title 'tween B/C and D, so B and C are still jt. tens. but hold together w/ D as tens. in common.  Same if A conveyed to B, so that B would hold 1/3 as ten. in common and B and C would hold 2/3 as jt. tens.

Riddle v. Harmon (conveyance to self severs jt. ten.)- while common law required a person seeking to convert a jt. ten. into a ten. in common in order to destroy the rt. of survivorship so as to be able to devise the interest to convey to a strawman (creating a ten. in common) who'd convey the prop. back (as a ten. in common), Riddle allowed jt. ten. to convey to herself thereby destroying unity of time and title and severing the jt. ten., making it a ten. in common w/ no rt. of survivorship.

(Just as in creation of jt. ten., not need strawman-see b.2.(a)(2)Unity of title above.)  Policy- 1) *unilateral rt. to sever is the essence of jt. ten. anyway; 2) there're ways to create indestructible rt. of survivorship if that's what was desired (p.289 for such ways); and 3) modern preference for ten. in common.  But maybe strawman was good as a witness.

Harms v. Sprague (whether mortgage severs jt. ten.)- 1) if a jt. ten. mortgages her interest in a st. viewing a mortgage as a lien (such that a mortgage doesn't convey legal title), jt. ten. is not severed; 2) if the st. views mortgage as conveying title, jt. ten. is severed.

-When mortgagor ten. dies, does other ten. take the mortgagor's interest subj. to the mortgage or not?  Cts. split.  If no (Harms), then lenders won't lend to one jt. ten., or if do because they don't know the rule, they're screwed.

Swatzbaugh v. Sampson- lease does not sever.

-Murder of one jt. ten. by another severs.




c.  Tenancy by the entirety
-4 unities of jt. ten. plus 5th of marriage.

-Creation- presumption conveyance to H and W creates this ten.

-Upon death, Rt. survivorship like jt. ten.

-Unlike jt. ten., neither H nor W can unilaterally defeat the rt. survivorship of the other by a conveyance of his or her share/moiety since they're seen as one entity.  Only a conveyance by H and W together can defeat the rt. survivorship.  (But in some sts., see below, one spouse can convey his/her own rt. survivorship, though this doesn't defeat rt. of survivorship.) 

-Neither H nor W acting alone has rt. to partition since they're considered one entity.

-Upon divorce, ten. in common.

-Less than 1/2 the sts. have ten. by the entirety.

-Sts. that have ten. by the entirety divided into 
4 groups re alienability/creditors (*Differences are the result of differing interpretation of the impact of the Married Women's Prop. Acts on the c.l. ten. by the entirety, particularly the degree to which the Acts gave W rts. H had at c.l. or took rts. H had at c.l.):

1) Common law ten. by the entirety unaffected by Married Women's Prop. Acts.:  H controls all prop.  H can convey entire estate, incl. his rt. of survivorship, but can't defeat/sell W's rt. of survivorship.  H's Creditors therefore can reach all except W's rt. of survivor.  W's Creditors can't reach anything, not even her rt. of survivorship, since she can't sell it w/o H's consent.

2) H's and W's Creditors can reach all except the rt. of survivorship of the spouse not in debt since that's what each spouse can convey alone.  Acts give W the rt. H had at c.l. to convey all but other spouse's rt. of surv.

3) Sawada v. Endo- (majority of sts.) Neither spouse can convey his/her interest (incl. rt. of survivorship) alone since each owns the whole, so Creditors of either spouse cannot reach any prop. held in ten. by the entirety since they can only reach prop. alienable by the debtor alone. 

Policy- Married Women's Prop. Acts intended to equalize H's and W's prop. rts., so H like W before the Acts can't alienate any interest incl. rt. of survivorship.  Protect W's interest from H's creditors, esp. when H dies; protects the family.  Creditors would've had notice that they couldn't reach any prop. the debtor held in ten. by the entirety. 

4) Creditors can reach only rt. of survivorship of debtor spouse since in these sts. those are alienable.  See Sawada dissent- since H had rt. to alienate rt. of surv. at c.l., so does W now because of the Acts.

(**SEE 2.Marital prop. below.)




d.  Relations among concurrent owners (of all 3 



    types)
Policy- rt. to use land except to detriment of co-ten.

Swartzbaugh v. Sampson- P wife sued D hus. and D lessee from hus. to cancel the lease from hus. to lessee.  Held, lease is valid since lessee is seen to have all the rts. of the lessor and the hus. lessor has rt. to possess the whole.  If required a lease to be consented to by all co-tens., would be dissolving co-ten.'s rt. to possess the whole.  

Also, lessee allowed to cut down trees because of 1st-in-time, treated as co-ten.  Waste doctine could apply if cut them all.

Besides, P has the following three remedies available to her: 





(1) Partition
-By express agreement terminating co-tenancy.

-EQUITABLE action.

-When parties unable agree on how to divide the prop. or proceeds, partition available to ten. in common and jt. ten., but not ten. by the entirety since they're one entity.

-Each ten. gets his/her share (e.g. if x paid 2/3 of the price of the land, probably seen as entitled to 2/3 unless intended gift of 1/6 to other ten. so they'd have 1/2 each).

Policy- Cts. allow cooperation by allowing creation of co-tenancy w/ 2 parties w/ rt. to possess the whole so that coop. necessary, but cts. provide a remedy when parties disagree and therefore provide no incentive to them to cooperate.  Party w/ greater share has incentive to partition, though party w/ lesser share will have incentive to cooperate since it has rt. to whole before partition. 






(a) Physical partition (partition in 




    kind)

Improvements- if feasible give the land w/ them to the party which did the improvements.

If uneven partition, award owelty to party w/ lesser parcel.






(b) Sale and division of proceeds

Johnson v. Hendrickson- If phys. partition will significantly reduce the value of the land such that the parties could get more $ from selling the whole and dividing the proceeds than they could get from dividing the land and then selling, ct. will sell the land.  Policy- fairness to the parties, most efficient use of the land as judged by market value of the land.

(Improvements):  As to whether a party that had expended $ to improve the land before partition is entitled to compensation for them upon partition, c.l. said no unless other ten. consented to such improvements or benefitted/will benefit from them, but modern rule is to give the party the value added, but not the expenditures.





(2) Ouster
-When co-ten. or lessee of a co-ten. "ousts" another co-ten., ousted co-ten. has rt. to his share of the reasonable rental value of the leased land, not the actual rent paid by a lessee (as in accounting).  

If ousted by lessee, 2nd lease created w/ ousted co-ten. so lessee pays ousted co-ten. (unlike accounting).

-Note two differences from accounting:  1) reasonable, not actual, rent; 2) P goes after lessee, not other co-ten.- so 2nd lease created so lessee pays ousted co-ten. rather than co-ten./lessor paying other co-ten. his share.

-When have ouster??:

Spiller- ouster only when co-ten. denied access, i.e. attempt to assert possessory rts., not when a letter requesting rent or vacating part of the premises (as opposed to letter requesting equal use of the premises) is ignored.  Rationale- co-ten. in possession has rt. to possess the whole and not liable to pay rent unless ouster.

  Other cts- ouster also upon refusal to pay rent requested.

-Absent ouster, co-ten. in exclusive possession is not liable for reas. rental value.  Minority- liable even w/o ouster, policy of inducing parties to agree re rent so less litigation.

-Absent ouster by lessee of co-ten. A, lessor co-ten. B is liable upon an accounting (SEE below) A's share of the proceeds rather than A's share of the fair market value.

Policy- why treat co-ten. in possession and lessee different?  Co-ten. profitting from own labor, cts. reward that, but if co-ten. profit from owning the land through rent the other co-ten. deserves share since also owns the land.





(3) Accounting
-Rent- 1) absent ouster, the lessor co-ten. (not the lessee as in ouster) is liable to other co-ten. for her share of the actual rent, not the fair market rent (as in ouster);
but 2) co-ten. possessor isn't liable for rent absent ouster.

2 differences from ouster (see (2)Ouster above.)

-Taxes- non-paying co-ten. liable for his share.

-Repairs/improvements- improver gets co-ten.'s share of the value added, not expenditures.



2.  Marital interests/property



a.  Common law system (marital estates)





(1) During marriage (the fiction that H & W 



    are one)

(SEE 1.c.Tenancy by the entirety above if it's a ten. by the entirety.)

-W entitled to support from H, but all W's prop. at marriage passed to H's control.  Overriden by stat. (see c.(1) below).





(2) Upon divorce

-Granted only if fault.

-Alimony- support from H, unless W been unfaithful.

--Prop. goes to whomever had title. 

Policy- no recognition of marriage as a partnership of shared assets such that W should be compensated for her share of the partnership, i.e. housework.

-Divorce doesn't affect prop. held as jt. ten. or ten. in common.

-Converts ten by entirety into ten. in common.





(3) Upon death of one spouse

A few sts. retain c.l. system.






(a) Dower (H dies)

W takes life estate in 1/3 of all freehold, inheritable (so not land held as jt. ten. w/ other than W) land that H has had during marriage, incl. what H has sold, heirs get the rest.  Dower not defeated by divorce.






(b) Curtesy (W dies)

H takes life estate in all, not 1/3, of W's lands only if W has no issue.




b.  Community property system
8 sts.(Cal. and Texas)-no downer or curtesy or ten. by the entirety. 

Community prop. is alternative to ten. in common or jt. ten. for married couple only.

*Marriage as partnership/community.

-Equal undivided shares of all community prop.

-How determine what's community, not "separate," prop.?

Community prop.:  earnings during marriage, prop. acquired through such earnings (Title doesn't matter).

Separate prop.:  prop. acquired before marriage that hasn't been commingled, prop. acquired after marriage by gift, descent, or devise.

-*Neither can convert community prop. into sep. or other prop. w/o consent of other.

-*Neither can convey 1/2 share to someone other than the spouse w/o other's consent (this different from ten. in common and jt. ten., though same as ten. by the entirety.)

Divorce- divided equally.

Death- No rt. survivorship, deceased can transfer 1/2 by will.

If no will, then what? -to spouse or descendants, depends on the st.

-Once prop. community, it doesn't change character if couple moves to non-community prop. st.




c.  Modern statutory rts. state




(1) During marriage

Married Women's Prop. Acts of 19th c.- married woman's earnings belong to her, not H.  

(SEE 1.c.Tenancy by the entirety above if it's a ten. by the entirety.)





(2) Upon divorce

(3 reforms:  no-fault, eq. distr., alimony to maintenance)

-No-fault div. post-'70.

-Equitable distribution (by stat.)- title doesn't matter though there can be "separate prop.", so equitable, not equal (though presumption 50/50 in some sts.), distribution of all "marital prop."  

-"Marital prop." (depends on the st. and its conception of how much merges into the "partnership" (Policy- recognize W's contribution to the marriage):  1) prop. acquired after marriage w/ either spouse's earnings (marriage as partnership-see b.Community prop. sys. above); 2) prop. acquired after marriage w/ any $; or 3) all prop. of spouses.






(a) Professional degrees as marital 




    prop.?:  

1) In re Marriage of Graham- M.B.A. not marital prop. subject to eq. distribution even though W worked and contributed 70% of the family expenses which included H's education.  

-Eq. distr.- If there'd been other marital assets, W's contribution to H's educ. could've been taken into acct. in *equitable distr.  

-Alimony- Also, if W had asked for alimony, fact that she contributed to H's educ./earning capacity could've been taken into acct.; 

2) Mahoney-Reimbursement alimony- restitution remedy, H must pay W the amt. she contributed to H's educ., plus? equitable portion of amt. he could've earned if had worked instead;

3)O'Brien v. O'Brien (minority of sts., incl. NY)- med. license is marital prop. subj. to eq. distr. under NY statute, spouse entitled to equitable portion of the value of the enhanced earning capacity the degree affords above what could be made otherwise.  Rationale- Rehabilitative maintenance not enough since W sacrificed opportunity to educate herself, and marriage is partnership such that W should get a share not out of need as w/ alimony but because it was partnership.  Prob. w/ valuation- if assume dr. going to take high-paying job rather than lower-paying job servicing the poor, are restricting his/her options.

-Alimony?- now viewed as "rehabilitative alimony" to get spouse support 'til can get skills to enter job market, temporary help so W can be independent, not dependent as w/ alimony.  Also called maintenance.

*Policy- Effect of eq. distr. and new alimony system- 

"Gender-neutral" rules fail to deal w/ reality of women still less emphasis on educ./career as opposed to home/children.  Has hurt rather than helped divorced women since law expects women to be able to support themselves after divorce as alimony is rehabilitative.  W hasn't put time during marriage into gaining marketable skills.  So if she doesn't get a share of H's earning capacity which was facilitated because W took care of the home and children through alimony, she's screwed.  Viewing prof. degree as marital prop. would help.

-Marriage as partnership or servitude (one person having prop. rts. in another)?





(3) Upon death of one spouse

-Elective share- "Elective"- spouse gets what left by will or intestate succession unless elects this share.

The share:  usually 1/2 or 1/3 in fee simple (like dower doesn't apply to prop. held as jt. ten.), not life estate as w/ dower; land and pers. prop., not just land as w/ dower; only in prop. of spouse at time of death, ulike dower which attaches to all land H has owned at any time during marriage.




d.  Rts. of unmarried couples (contract v. status)

General Trend- went from status to contract then to status (freedom of bargaining curtailed since it intensifies econ. advantage and disadvantage since one party has more bargaining power).

Trend in family prop. law- opposite, now from status (no c.l. marriage allowed, must have status of marriage) to contract (allowing pre-nuptual agreements, etc.)





(1) Express contract

Can provide for how the couple's prop. will be divided upon separation or death, but can't create marital prop. rts. given by a st. only the married couples, e.g. marital tax deduction, soc. sec. of spouse.





(2) Implied contract

Implied from the behavior of the parties.

Marvin v. Marvin- can.  Pure contract theory.  Mores of society have changed so that unmarried cohabitants not seen as meretricious relationship (where sex is the consideration for a contract).  Prob.-how does one in a relationship that looks like a marriage opt out of implied contract?

Hewitt v. Hewitt- can't, would be reinstatement of common law marriage abolished by stat.  Can't apply pure contract theory because of public policy in favor of marriage and against meretricious relationships.

III.  Voluntary Transfers: Sales of Land

A.  The Sales Contract


B.  The Deed
Delivery of deed required- not physical delivery, but act evincing intention to convey and be bound by the deed.

Ex.:  Deed or will?  When deed put in safe deposit box, usually w/ the thought that grantee will take the land at the grantor's death, ct. must determine whether the deed was delivered before the grantor's death such that grantee got title or future interest but possession postponed, because otherwise it's a will and needs two witnesses to satisfy the Statute of Wills.

How decide?  Look to grantor's intention to be bound by the deed, e.g. whether he told the grantee or 3rd person of the deed.

Statute of Frauds- deed must be written.

-Elements of the deed: 



1.  Premises or grant

-Required: Name of the grantor and grantee, words of grant, description of the land.



2.  Habendum and tenendum clause

begins "to have and to hold"-

Describes the estate granted, e.g. fee simple.



3.  Warranty clause



4.  Testimonium clause

Seal and date, not necessary in modern deed.

-Required in a few sts.- witnesses must sign. 

-Required-**Deed must be signed by grantor.


C.  Financing the transaction

Note- promising to pay (IOU/Promissory note_

Mortgage- secures the note

Lender/mortgagee can have the prop. sold, i.e. the mortgage "foreclosed," and apply the proceeds of sale to the amount due on the note.  Excess goes to mortgagor?


D.  Lease as a financing tool compared to the mortgage

IV.  Leaseholds:  Landlord and Tenant
(4th type of estate along w/ fee simple, life estate, and fee tail.  Of the 4, only lease is nonfreehold estate, meaning tenant has possession but not seisin which the landlord has.)

Trends:  1) give tens more rts. and lls less; 

2) tens given more rts. by going from prop. law (lease as conveyance of an estate in land) to contract law (lease as contract containing promises/covenants), i.e. independent to dependent promises.  Why?  Prop. law developed for agrarian tenants who leased the land rather than the building(s) on the land and could do repairs himself.


A.  The Leasehold Estates
Issues/differences- 1) whether notice required for termination; 2) when/who can terminate.

3 types of tenancies:


1.  Tenancy for a term of years
Ex.:  lease for 10 months from date of the lease.

For a fixed period, i.e. beginning and ending dates can be fixed.  Not necessarily for a period of years- can be for months, etc.

-Terms of yrs. determinable- can be terminable before the end of the fixed period upon the happening of some condition incl. the will of one party, e.g. "to T for one yr., but L can terminate at any time."

-Termination at the end of the fixed period or upon the happening of a condition if stated, so no notice required (main diff. from periodic tenancy).

-Death of ll- no effect.



2.  Periodic tenancy
Ex.:  to A from month to month.

Lease for a period which automatically renews until either ll or ten. gives notice of termination, so termination upon notice from ll or ten.
-Notice: 6 months. if the period is yr. or more, the period (up to months) if period is less than a yr.

-Death of ll- no effect.

-Creation by implication:  if agreement made on the rent price, but not the rent period.  *Annual rent payable monthly:  creates period tenancy from yr. to yr., not month to month, which means 6 months notice required and ten. be held to another yr. rather than another month if holds over.

Periodic tenancy determinable- "to T from yr. to yr.  T has rt. to terminate at any time."  (LL can still terminate, but needs to meet the notice requirements.)



3.  Tenancy at will
Duration- as long as both ll and ten. desire.

Termination- at will of either ll or ten.  If lease provides that one can terminate at will, then so can other party if it's a ten. at will.

-(*Diff. from other tenancies:  

Death of ll- terminates the lease.) 

When do you have a ten. at will?:  1) If no duration specified and both parties expressly given power to terminate at will; 2) no duration specified and terminable by ll at will (Why not enforce intent of the parties here as done in Garner where terminable at will only of ten.?-  Policy in favor of tenants, not want to imply rt. of ll to terminate but will imply rt. of ten. to terminate.)

*When don't have a ten. at will?:

1) If no specified duration and terminable by ten. at will, then life estate determinable so no ll rt. to terminate.  (Garner v. Gerrish- common law- had held that a lease w/ no specified duration terminable at will by ten. was a ten. at will terminable by ll as well as ten., but reason for this was that needed livery of seisin for life estate.  This reason antiquated, ct. here enforced *intent of the parties instead, i.e. lease as contract law.)

-Life estate determinable does not terminate upon ll's death.

2) If specified duration and terminable at will by one party, have term of yrs. determinable or periodic tenancy determinable.

-Don't terminate upon death of ll.

-Notice not required at c.l. (unlike periodic ten.)



4.  Tenancy at sufferance
When ten. rightfully in possession holds over after termination of the tenancy.  

LL can:  a) evict; or b) consent (express or implied) to create a new tenancy.  (SEE E.2. Holdover tenants below.)


B.  The Lease
Distinguished from licenses and easements- lease, like freehold estates, transfers rt. to possession. 
Lease usually limited in time unlike an easement, and easements more likely to have uses and space limited.

Statute of Frauds- applies to leases for more than 1 yr., and to all easements.

Sandyston v. Angerman:  Lease or License?- depends not upon what the parties choose to call it but upon the legal effect of its provisions.

3 tests:   1) consideration- if none, it's a license?

           2) exclusive possession- lease, since license is only a privilege to use the land w/o any protection against interference in such use by the licensor.    

           3) term- easements usually infinite, no term.

Agreements to make a lease- if tenant defaults, ll can't recover the rent as he could w/ a lease, but rather only the contract damages of the difference between the agreed rent and the market rent.  How tell whether have lease to begin in the future or agreement to make a lease?  Indefinite terms, probably an agreement to make a lease.

Form leases and problem of uneq. bargaining power- unconscionable clauses may be struck by ct.


C.  Landlord's Duty to Deliver Possession
(SEE E.2. Holdover Tenant, too.)

Unless express agreement otherwise:



1.  Majority (English) rule)

LL duty to deliver actual possession under an implied covenant, not just rt. to possession.

-Tenant's remedies if actual poss. not delivered, i.e. if there's a hold-over tenant:  1) terminate the lease, recover from ll damages sustained in finding another place (incl. rent differential?); or 2) affirm the lease, refuse to pay rent for the period of time when not in acutal possession, and recover damages from ll including rent during the time out of actual possession in excess of the rent and cost of ousting the hold-over tenant if ll doesn't do so.

Policy- 1) LL in better position to know if the previous ten. will holdover and is in better position to pressure him to move out on time; 2) LL can evict holdover ten. at less cost (i.e. more efficient) since may have retained a lawyer and knows the eviction procedures better; 3) Uphold intent of the parties since ten. bargained for actual possession, not rt. to sue to evict a holdover ten.  Ten. would bargain for lower rent if thought only getting rt. to possession.



2.  Minority (American) rule

No implied covenant giving rise to LL duty to deliver actual possession, only rt. to poss.

Hannan v. Dusch
-Tenant's remedies if previous ten. holds over (same as ll would have):  1) sue to evict holdover ten. and recover damages if paid higher rent while out of actual possession.

-Landlord's remedies- logically, ll shouldn't be able to sue to oust the holdover ten. since ll has transferred the rt. to possession to the incoming ten. and has no duty to put the incoming ten. in possession.  However, if the incoming ten. simply walked away and defaulted and ll couldn't sue defaulting ten.

Policy- 1) incoming ten. has rt. to evict the holdover ten., so no need for ll to have duty to do so such that incoming ten. would have the option of suing the ll instead of the holdover ten.; 2) ll doesn't have to evict a trespasser after the ten. takes possession, so shouldn't have to evict a holdover ten.  So Eng. rule duty to deliver actual possession only applies to the day the lease begins; 3) ll not at fault so shouldn't be held responsible; 4) ct. not want to imply a convenant when parties could've expressly agreed to put duty on ll. (BUT does ten. really have any bargaining power?!)



3. NY- 223-a

Follows English rule, absent express provisions to the contrary ll implied duty to deliver possession 1st day of lease.

Ten.'s remedies:  can rescind the lease and recover any downpayment.


D.  Assignments and Subleases


1. Assignment

-If ten. assigns his interest, assignee is in privity of estate w/ the ll, so ll can sue assignee for rent and assignee can sue ll for whatever covenants were in ll's lease w/ lessee/assignor (e.g. to repair).

-Because ll and lessee/assignor are in privity of contract, 

ll can sue lessee/assignor for rent, too.

-Assignee is primarily responsible, so assignee is responsible to assignor if ll sues assignor 1st.



2. Sublease

Lessee becomes the landlord to the sublessee.

Since lessee hasn't assigned his interest to the sublessee, sublessee and ll aren't in privity of estate and

ll cannot sue sublessee for rent but ll can sue lessee/sublessor.  LL can evict sublessee if lessee breaches promise to pay rent.  Lessee can sue sublessee.



3. When is a transfer a sublease and when an assignment?




a.  Common law





(1) Majority- Reversion is necessary to create a sublease.

-If lessee has 10-yr. lease and transfers 9 yrs., lessee retains a 1 yr. reversion and the transfer is a sublease.

-But if lessee transfers all the remaining time of the lease, it's not a sublease.





(2) Minority- Rt. of re-entry is sufficient to create a sublease even where no reversion.

-So if lessee transfers all the remaining time, but lessee retains a rt. of re-entry if tranferee doesn't pay the rent, it'll be a sublease since the rt. to re-enter is seen as a contingent reversionsary interest.




b.  Modern rule

Intent of the parties controls.

Ernst v. Conditt- Evidence of intent:  Whether parties call it a sublease or an assignment isn't dispositive.  If reversion, weighs for sublease.  If rt. of re-entry, weighs for sublease.  If transferee pays directly to ll/lessor, probably an assignment esp. if no reversion.

Also, if transferee is to pay lessee a higher rent than lessee was paying, it's a sublease.  If transferee pays lessee a lump sum, it's an assignment. 



4.  Covenants against assignment or sublease

Must be express covenant requiring ll's consent to transfer or completely forbidding transfer, otherwise lease freely alienable.  (Different in NY)

-When consent required:




a.  Majority view-

LL may arbitrarily refuse to accept a new tenant, i.e. sublessee or assignee, where there's a covenant against transfer w/o ll's consent.

Policy- 1) property view of lease, not contract view by which ll would have duty to mitigate damages by not arbitrarily refusing to allow tenant who might not be able to pay to transfer; 2) parties could've expressly required consent to be reasonable (But uneq. bargaining power and contract law implied duty of good faith.)




b.  Modern but minority view- 

Implied contractual covenant that denial of consent must be "reasonable."  Denial can be arbitrary if lease expressly says so.

-Reasonable- ll may look at the financial responsibility of the proposed new ten. to pay, but can't refuse consent when current ten. can't pay to get current ten. to terminate the lease since purpose of allowing restraint on alienation is to allow ll to protect his interest not to allow him to make more $ than would from lessee.

Kendall v. Ernest Pestana, Inc.- Policy- 1) Lease as conveyance,  want to limit restraints upon alienation in modern society, esp. where shortage of commercial space demands that restraints upon alienation be reasonable; 2) Lease as contract, implied covenant/duty of good faith and fair dealing; 3) LL/lessor's interest in protecting his reversionary interest is sufficiently protected by allowing him to reasonably refuse consent, such as when he doesn't believe the transferee will be able to pay, and by the assignor/sublessor's continuing liability even if ll consents to a transfer; 4) Lessee bargained for the benefits of possession, so ll has no rt. to realize the increased market value of the apartment by refusing consent to transfer and then charging the new market rate to a new tenant if current tenant terminates or defaults.



c.  New York view- 226-b

No assumption that lease freely alienable w/o consent, i.e. requirement of consent is in the stat. so doesn't have to be expressly required in the lease.




(1) Assignment

Ten. can't assign w/o consent of ll.

If ll withholds consent unreasonably, ten. can be released from the lease (to protect ten. if can no longer pay).




(2) Sublease

Ten. can't sublease w/o consent of ll.

If ll unreasonably withholds consent, ten. can still sublet and may recover costs of any judicial proceedings.

Policy- denial of consent for sublease has to be reasonable while it doesn't have to be reasonable for an assignment because an assignee is liable to the ll while sublessee isn't?  But assignee's ability to pay would be a reasonable reason to deny consent.


E.  Tenant's Duties; Landlord's Rights


1. Ten. duty to pay rent despite 


   destruction of leased premises?



a.  Common law

Lease not terminated when building on the leased prop. destroyed, so ten. still has to pay rent.

Policy- lease was for the land in agrarian society.




b.  Modern statutes

Rule:  Unless the lease expressly provides otherwise, ten. may terminate the lease and stop paying rent if premises are destroyed by fire (if not ten.'s fault), the elements, or any cause other than ten.'s own negl.  

Rationale:  Condition implied at law that parties would've allocated the risk to ll if had thought of it.  Contract principle from impossibility of performance, excused from the contract.  Albert M. Greenfield & Co. v. Kolea. 

Policy- 1) ten. bargained for the building, not the land; 2) ll in better position to purchase insurance.

BUT isn't tenant in better position to prevent fire?



2.  Duty to repair 

(i.e. not to commit involuntary/permissive waste)

Usually duty to repair except for "fair wear and tear."  (No impact on whether ten. duty to pay rent after premises destroyed.)



3.  Duty not to commit waste

Radical changes made by ten. can be waste.



4.  Holdover tenant/tenancy at sufferance

(SEE C. LL's Duty to Deliver Possession above.)

Ex.:  -ten. for yrs. w/ 1-yr. lease stays past 1 yr.

      -period ten. who serves notice that is leaving and then             doesn't


 -ten. at will serves notice and then doesn't leave (no time 
  period to measure new term by, but maybe double rent)

-What happens?:




a.  LL or incoming ten. evicts holdover ten.; or




b.  LL holds holdover ten. to another term

NY Law- ll can't hold holdover ten. to another term, but tenancy created by ll's acceptance of rent if period tenancy from month to month unless agreement otherwise.

-Expressly or impliedly.

(Same rent)

Policy- allowing ll to do so is deterrent to holding over, which hurts incoming tens.  Criticism- penalty is disproportionate to holdover ten.'s fault.





(1) Excuses for holding over which preclude 


         ll's right to hold ten. to another term






(a) Common law- no excuses






(b) Modern law

-Where ten. doesn't intend to hold over and moves out asap.





(2) Length of new term

Majority- periodic ten.

Min.- term of yrs.  

For both, how determine length of new term/period?:






(a) Length of original term/period

Limit of one year (yr. to yr. if periodic, 1 yr. if term.






(b) How rent if reserved in orig. lease

Limit of one year (yr. to yr. if periodic, 1 yr. if term.






(c) Length check is for
Crechdale- where ll didn't treat ten. as holdover ten. but rather as trespasser, but still accepted checks, length of new term/period determined by the length the check was for rather than (a) or (b).




c.  Double rent

NY law s. 229- can't hold holdover ten. to new term.



5.  The Defaulting Tenant (LL's remedies)



a.  Ten. in possession (unpaid rent or holdover)

-LL can use: 

1) Self-help in some jurisd. (See below); 

2) Summary proceedings;

3) Back-rent + (in some jurisd.) damages after eviction for present value of diff. between rent and market rate (regardless or actual re-let rate), under anticipatory breach contract doctrine (but not actual rent); 

4) Rent acceleration clause in lease, all rent due but LL can't also evict.

Self-help allowed?:





(1) Common law

LL may use self-help if:  a) legal rt. to possession; and 

b) "peaceable" means.

"Peaceable" is undefined, but doesn't even include changing the locks (Berg).

-LL liable for damages if not peaceable means.

Constitutional?-due process/opp. be heard.





(2) Modern trend

Berg v. Wiley- rejects c.l. rule, holds ll must resort to a statutory remedy (summary proceedings- available in every st.), and is liable to ten. for damages if resorts to self-help.

Policy- self-help often leads to violent confrontations.  But what if summary proceedings are time-consuming?

-Some cts. will enforce a lease provision allowing self-help, at least if commercial lease since eq. bargaining power.




b.  Ten. has abandoned possession w/o rt.
LL's remedies:





(1) Accept surrender/Terminate the lease 

-How accept surrender?  1) expressly; 2) See (3) below for whether repossession and reletting effects surrender.

-What ten. liable for?  1) rent up to abandonment; 2) ten. not liable for rent after termination; 3) in most modern cts., ten. immediately (unlike (2) or (3)) liable for damages for anticipatory breach, measured as present value of amt. by which rent due exceeds (if it does exceed) the market rent (regardless or re-let rate).  *So ll doesn't recover the rent due if no substitute can be found (as in (2) and (3)), only the present value of the diff. 'tween rent and market rate.

(If T2's rent exceeds T1's rent, LL gets excess since lease terminated.  *So if market rate has risen and LL thinks he can get another ten., should terminate.)





(2) Let the premises lie idle and sue ten. 



    for rent as it comes due






(a) Older view

No duty to mitigate, ll can sue for rent as it comes due.






(b) Modern view

(W/ duty to mitigate, this option becomes (3)!!)

Sommer v. Kridel- ll duty to mitigate damages by making "reasonable" effort to find another ten.  Ten. liable for the rent if no new ten. found and reas. effort made, or for diff. 'tween rent and re-let rate (as it comes due??) if new ten. found (If T2 pays more than T1, should T1 gets the excess).

-LL must make intention clear that not accepting surrender by re-letting but rather mitigating damages, otherwise use (1) formula for damages.  
Policy (for duty to mitigate)- 1) Inefficient to let ll let prop. sit idly and collect; 2) lease as contract, not conveyance, so contract principle of duty to mitigate applies.  





(3) Re-let on ten.'s behalf

(Same as (2)(b)!!!!)

Ten. liable for:  1) rent as it comes due if no new ten. found; 2) amt. T2's rent is less than T1's if new ten. found (as it comes due??) (T1 gets excess if T2's rent is higher since ll bargained away to T1 the benefit of any incr. in value of the prop. for the length of the lease.  Prob.- if market rate is higher than T1's rent, and confident new ten. can be found, little disincentive to stop T1 from abandoning.
**So if market rate has risen and LL thinks he can get another ten., should terminate rather than re-let on T1's behalf.  Since ten. has abandoned, LL has options which could allow him to get the excess by using (1) or security of T1's continued liability of the rent by using (3).)

-How determine if re-letting effects surrender/termination instead?:  1 of two tests used:

1) Whether ll provided notice of attempt to re-let on ten.'s behalf:

-reletting w/o notice effects surrender, see (1).

-reletting w/ notice, see (3).

2) Intention of the ll governs:  

if states that intends to hold ten. to the lease, no surrender, also see notice above as evidence of intent.


F.  Landlord's Duties; Tenant's Rights
Revolution in ten.'s rights.



1.  Condition of the Premises




a.  LL's duty not to interfere w/ ten.'s 




    "quiet enjoyment" 

Always implied is not express.

LL breaches by:





(1) Actual eviction 





   (diff. from when ten. abandons)

Ten. may treat the lease as terminated as not pay rent since ten.'s duty to pay rent always been dependent on LL's performance of his covenant of quiet enjoyment (was dependent even before modern rules based on contract law).





(2) Partial actual eviction

Actual eviction from part of the leased premises.

Ten. can remain on the part of the premises he not evicted from and not pay any of the rent for the whole premises.

Restatement- ten. must pay rent for the part not evicted from.





(3) Constructive eviction
(Implied warranty of habitability (below) used instead, today.)
When have constructive eviction, ten. can:  
a) terminate the lease, 

b) must vacate the premises (must vacate w/in reas. time after rt. to terminate arose), and 

c) get damages for when was in possession and if subsequent rent higher for equivalent premises.

Doctrinal rationale- expansion of contract doctrine of dependent promises such that ten. can have constructive eviction treated like actual eviction if he vacates (treated like actual eviction in that not need pay rent if evicted since duty to pay rent dependent on ll's performance of covenant of quiet enjoyment).

-Ten.'s alternative to constructive eviction (before b. and c.):  stay in the apartment, sue for damages, must still pay rent.

Policy (advantage of constr. eviction)- greater protection for ten. in urban age than was provided under caveat lessee, allows ten. to terminate lease and stop paying rent rather than having to sue for damages which is expensive and time-consuming.

Inadequacy of constructive eviction option- ten. must vacate premises and terminate lease in order to stop paying rent, and takes risk that ct. not find contructive eviction.  Not as good as making ten.'s duty to pay rent dependent on ll's performing duty not to interfere w/ quiet enjoyment.

When have constructive eviction?:

(If constr. eviction not found by ct., treat as if ten. abandoned?)






(a) Quiet enjoyment substantially 



         interfered with

Objective test, i.e. what reas. person see as substantial.

Frustrates the purpose or enjoyment of the lease.

Reste Realty v. Cooper- water flooding the basement was substantial interference.






(b) Ten. gives notice to ll re the interference and ll fails to remedy the prob. w/in reas. time






(c) Fault of ll

-LL must have some duty to act, e.g. to provide heat.

-No constr. eviction where 3rd party responsible unless 3rd party acted w/ consent of ll, induced to act by ll, or maybe if ll could easily stop the interference.






(d) Ten. unaware of the interference 


              when took possession





(4) Partial constructive eviction

Probably where ten. can refuse to pay any rent when partially actually evicted, can refuse to pay any when partially constructively evicted if vacates the part constructively evicted from.




b.  The Illegal lease
Brown v. Southall Realty- where ll knew at time of lease that premises violated Housing Code, and Code prohibited rental of premises in violation of the Code, lease was unenforceable contract, so:

-LL can't evict for failure to pay rent.

-LL can sue for reas. rental value given the violations..

-LL not forced to make the repairs (so implied warranty doctrine developed), Code enforced separately.  

-LL can recover possession since ten. has no legal lease, but can't recover possession if is retaliatory eviction for using illegal lease defense.

Policy- So quasi-contr. for substandard housing allowed.  But at least, unlike constr. eviction, ten. can stay in possession.




c.  Implied Warranty of Habitability
(Residential leases, not usually commercial leases.)

-Under implied warranty, ll duty:  a) deliver habitable premises; and b) maintain/repair the premises in habitable shape.

Policy (Javins, Hilder)- 1) Upgrade housing stock since housing codes aren't enforced well enough w/o ten.'s having rt. to sue or defend based on implied warranty; 2) LL better position to remedy defects at cheaper cost for bulk; 3) Ten. bargains for, and so expects, continuing maintenance; 4) modern urban residential ten. doesn't have time to inspect the premises before moving in or after moving in; 5) constr. eviction isn't good enough; 6) tens. have less bargaining power than lls because of housing shortage, so couldn't get ll to expressly warrant the premises.  
Criticism- on econ. grounds, implied warranty leads to:  1) less low-income housing since 2) incr. rents to cover better quality housing and 3) abandonment by lls because can't make profit and 4) less investment in new housing, so supply of housing hurt and so poor hurt.  (Could argue this is the intended result so as to pressure the gov. to supply/subsidize more low-income housing.); 5) paternalism; 6) hurting ll for society's lack of will to subsidize more low-income housing when society believes people entitled to min. standards and so implied warranty.





(1) Standard used to measure ll's duty

LL must have notice and reas. time to repair, can't be ten.'s fault. 

NY s. 235-b.





(a) Any violation of housing code






(b) Substantial violation of h.c.

Javins v. First National Realty Corp. 






(c) Housing code is compelling evidence, 



         but not conclusive (Hilder)





(2) Ten.'s remedies for breach of warranty of 



    habitability
Doctrine- dependent promises, contract law.






(a) Terminate lease

Ten. may:  1) terminate lease, 2) vacate, and 3) recover damages incl. relocation costs, value of remainder of lease, i.e. diff. between lease rent and market rent for the apartment upon termination, and partial refund?






(b) Continue lease, sue for damages

Measure of damages:







(i) pay for premises as is

Diff. 'tween agreed rent and market rate for premises as is.

So damages are zero if agreed rent is fair market rent.

Prob.- no incentive for ll to repair (*so ct. probably not use it).







(ii) diff. market rate of premises if they'd been as warranted (agreed-upon rent as evid. of such rate) and market rate of premises as is.

-Ten. would end up paying for premises as is, but Hilder seemed to say market rate of premises as is was zero!






    (iii) reduce agreed upon rent by the percentage of the market rate if as warranted that the market rate as is is (Restatement)

Ex.:  Rent $100, market rate as warranted $160, market rate as is $80.  $80 is 50% of $160, so rent is abated by 50% and T pays $50 while premises are in this st. of disrepair.







(iv) tort damages for mental 





     distress (Hilder)






(c) Continue lease, use rent to repair






(d) Continue lease, withhold rent

When ll sues, (b) measures of rent abatement??





(e) Defense to ll's suit to recover rent 


              or to evict for failure to pay rent.

Breach of implied warranty is not defense to non-rent action.






(f) Sue for specific performance





(3) Can't be waived

So if patent defect when T moves in, same remedies available.



2.  Landlord's Tort Liability



a.  Negligence

LL liable for injury from violation of implied warranty of habitability.  Housing code either negl. per se or evid. of negl. depending on jurisd.

Putnam v. Stout (commercial lease case)- 

LL- liable to ten.'s guest (permission of ten.) where knew or should've known of the condition (actual or constructive notice) for such a period of time that by reas. care it would've been fixed (i.e. contract or convenant to repair/habitability breached), and condition created unreas. risk.  Not matter whether condition arising before or after lessee has taken possession.

Ten.- liable where had rt. to repair and was negl. in not doing so.

Becker- reasonable inspection by ll when bought the building would've led to discovery that shower doors made of untempered glass (latent defect), ll held negl. and liable for ten.'s injuries when fell into glass door and it shattered and cut him severely.

-If defect develops after ll purchases a building, maybe different depending on how duty to inspect reasonably.

-What if defect patent at time of lease?  Ten. assumes the risk.

-What if ll makes ten. aware of latent defect before ten. accepts premises "as is"?  Ten. assumes the risk.

-If defect latent, ll not negl.?




b.  Strict liability
Becker v. IRM Corp.- LL strictly liable for injuries resulting from a latent defect (no visible diff. 'tween tempered and untempered glass) in the premises at the time the premises were let to the ten. 

-Undecided- whether s.l. if patent defect, or if latent defect which develops after the prop. is leased.

Doctine- ll seen like manufacturer who puts product in stream of commerce knowing it won't be inspected, and ten. like consumer relies on ll's expertise.

Policy- 1) ll in better position to inspect and cost-spread; 2) ten. won't insure even if don't let them recover or make them liable to guests, i.e. paternalism.



3.  Retaliatory Eviction
-Ten.' defense against eviction- LL can't evict ten. in retaliation for ten.'s reporting the ll for a housing code violation, even when could normally evict by refusing to agree to renew a period tenancy (see implied warranty re ten.'s remedies for the housing code violation).

-Whether "retaliatory" is ques. of fact.

-Ten. that proves retaliatory motive can't stay forever, i.e. eventually retaliatory motive dissipates.

-However, ten. no defense if unpaid rent and no legal rt. to withhold rent.

-LL can evict if primary motivation not retaliatory.

Policy- to hold otherwise would discourage ten.'s from reporting violations and so undermine housing codes.

Edwards v. Habib- dictum that judicial application of st. c.l. for eviction constitutes st. action and so retaliatory eviction would be constitutional violation.

NY s. 223-b- presumption eviction retaliatory if w/in 6 months of complaint by ten. to gov. authority of ll's violation, but presumption not apply if action based on ten.'s violation for non-payment of rent.


G.  Government Intervention in the Rental Market


1.  Anti-Discrimination
(See 5.E. below for Shelly v. Kramer-type agreements under the Constitution, which would be illegal under 1982 and Fair Housing Act below.)

LL used to be able to rent to whomever he pleased.

Kramarsky v. Stahl-can discrim. against lawyers since can discrim. against anyone not covered by statute.

Policy behind anti-racial discrim. law- Ignores history by allowing discrim. based on class when blacks disproportionately low class because of racial discrim.  So anti-discrim. law helps middle-class blacks who haven't been hurt as much by discrim. as lower-class blacks.  But cts. want allow discrim. based on class to avoid too many eviction suits when tens. can't pay.

But now:




a.  Section 1982 (42 U.S.C. (1982)- 




    Civil Rights Act of 1866

(In 1968, S.C. in Jones v. Mayer that the Act barred private discrim. in sale/rental of prop., not just public as previously.)





(1) Groups can't discriminate against

-Blacks, "ancestry or ethnic characteristics"- Scandanavians, Jews, Hispanics.

-NOT Hare Krishna (who could sue under Fair Housing Act "religion" clause). 





(2) Type of property covered

Residential and commercial.

Public and private lls.





(3) Remedies

Injunction.

Damages.





(5) Proving discrimination






(a) Discriminatory effect is sufficient 



         for prime facie case of violation;






(b) Once P established prime facie case, burden shifts to D to show actions were not motivated at all by considerations of race, for ex. (so if race one of several motivations, there's a violation- Marable v. H. Walker).




b.  Fair Housing Act of 1968 (42 U.S.C. (3604)





(1) Groups can't discriminate against

Race, color, religion, national origin, 

handicapped persons (mental and phys., not drug addict or transvestite), and 

persons w/ children except in senior citizen housing





(2) Type of property covered

Only residential, NOT commercial (unlike 1982).

Public and private lls.

Exemptions (1982 doesn't have these exemptions)- 

1) private clubs; 

2) dwellings for relig. organizations; 

3) ll who doesn't own more than 3 dwellings, doesn't use a broker, and doesn't advertise in manner that indicates intent to discrim.

4) Owner lives in the building of 4 units or less, and doesn't advertise in discriminatory manner ("Mrs. Murphy exception").





(3) Advertising

(NOT covered by 1982.)

"Any public statement" indicating a discriminatory preference is illegal.

Ex.:  ll's statement to a prospective ten. that she won't rent to blacks is violation.

Ex.:  newspaper that accepts real estate ads featuring almost exclusively white brokers and white buyers violates the Act.

U.S. v. Hunter- FHA applies to newspapers, ad advertising room "in private white home" violated FHA.





(4) Remedies

Injunction.

Damages.





(5) Proving discrimination






(a) Discriminatory effect is sufficient 



         for prime facie case of violation;






(b) Once P established prime facie case, burden shifts to D to show actions were not motivated at all by considerations of race, for ex. (so if race one of several motivations, there's a violation- Marable v. H. Walker).




c.  Otero v. NYC Housing Authority
NY had regulation to give 1st priority to former occupants who were mostly black, wanted to override the regulatory duty w/ statutory and constitutional duty to foster/maintain racial integration since following reg. might "tip" the racial balance in the neighborhood so as to cause white flight.

Held, stat./const. duty to integrate trumps reg. duty where they conflict, so NY could give apartments to non-whites over black former occupants if it could show that abiding by the reg. would cause tipping and so violate duty to integrate.

Policy- should we integrate at the expense of minorities, the group integration designed to help?  Is integration paternalistic?

Blockbusting- real estate agent gets 1 family to sell to minority, then gets other whites to sell cheaply by convincing them that "the blacks are coming."  This is prohibited, so goal seems to be racial integration, not just allowing minorities access to better housing, since blockbusting may lead to minority middle-class neighborhoods.  Maybe assumption such neigh. will decline because of decline in services because of discrim.



2.  Rent Control
Policy (Like implied warranty of habitability, supply of affordable housing decreased, so maybe gov. paternalism counterproductive!)- Intended to incr. supply of affordable housing by lowering rents, but in reality supply decreased by setting price below the equilibrium price such that D > S, so tens. hurt.

-Gov. subsidies be better way to incr. supply of affordable housing, but less political will for this since subsidies go only to the poor (Public Choice lit.- middle class pol. power).

-Rent control helps middle class, i.e. those who could almost afford market rate, but not those who still can't afford rent control price (Public Choice literature- middle class more power in legis.).

Rent Control v. Rent Stabilization:  under rent stabilization, ll can set any rent she wants when there's a vacancy, though tens. have option of renewing a lease so ll can't kick ten. out in order to be able to raise rent to any price.  




a.  Constitutionality

Due process and Eq. protection- not violated since "rational relation" to legit. public purpose, i.e. the welfare of housing consumers, and rent control not "arbitrary" means of accomplishing this public purpose.

Pennell v. City of San Jose-




b.  Reasonable return

-Must allow for "reasonable return" for ll, or else is a "taking" w/o just compensation and so would violate Constitution.

-Can allow hardship on a particular ten. to be considered in determining what's a fair rent.  
Pennell v. City of San Jose.

Pennell Dissent (Scalia)- takings clause violated since the clause was intended to prevent gov. forcing private citizen to bear public burden and allowing hardship on ten. to be considered creates a welfare program paid for by lls when should be paid for by the public.  Also that usually land-use reg. causes detriment to the cause of the public problem it seeks to remedy, but here individual lls who happen to have hardship tens. aren't responsible.

-Cromwell v. Newark- Newark rent control ord. declared in violation of NJ Const. since fair rate of return for the ll is not guaranteed.  Ord. defined fair rate of return as 11.5% return on investment, but put a limit of 25% incr. in any 12-month period such that a ll's hardship increases over the usual 6% were limited and 11.5% wasn't guaranteed.  Ct. "cannot compel particular lls to subsidize tenants to their own detriment" (*of course, rent control is to ll's detriment in a sense even if fair rate of return guaranteed, so maybe fed. subsidization is more equitable).



3.  Discriminatory Allocation of Credit



4.  Has Gov. Created Prop. Rights in Tenants?



    Theoretical issues raised by gov. reg. of the 

    housing market


H.? Fixtures

V.  Private Control of Land Use (Easements +)

A.  Easements
In gross- in the person.

Appurtenant- attached to the land.



1.  Positive Easements




a.  Creation expressly by express grant

-Statute of Frauds- easement must be written (unless by implication or prescription).  If oral, grantee has a revocable license.

-Duration- as long as specified, or fee simple.

-Easement or fee simple?- If grant for limited use, or for limited purpose, or of an identified space w/o clearly marked boundaries, have an easement.  If owner of the servient land, i.e. the grantor, pays taxes, it's an easement.

Ex.:  O grants A a strip "for a road"- limited purpose, easement.




b.  Creation by reservation
Easement can be reserved by the grantor over the land granted, so the land granted becomes the servient tenement.

-Statute of Frauds- must be written.





(1) Reserved for the grantor





(2) Reserved for a 3rd party






(a) Majority- not allowed

Rationale- Based on feudal considerations which forbid reservation but essentially allowed it under "Regrant theory" of reservation, i.e. that when the grantor reserves an easement for herself she grants the land and then the grantee regrants an easement to the grantor, so treat reservation as if there were two deeds.  Couldn't reserve for 3rd party, therefore, w/o conveyance between grantee and 3rd party...

-Can circumvent this rule:  if O wants to convey to A and reserve easement for B, O can simply convey to B and have B convey to A and reserve easement in itself (B).






(b) Minority- allowed

Policy- 1) Give effect to intent of the grantor; 2) If didn't allow the easement reserved for the 3rd party, the grantee is unjustly enriched since bargained only for the land minus the easement and is getting the land w/o the easement; 3) majority rule can be circumvented as explained above anyway.

Willard v. 1st Church of Christ-p.830.




c.  Creation by implication
Exception to Statute of Frauds since easement implied by law.





(1) Implied from existing use
-Implied reservation- many cts. won't imply reservation since against ct.'s desire for fee simple (would have to be strict necessity- see (2) below), but Van Sandt said should be allowed.

-Can't imply easement in gross, only appurtenant.

Rationale- intention of the parties, i.e. parties intended create an easement but forgot or intended to allow reas. necessary apparent pre-existing uses continue.

-3 requirements:






(a) Easement can be implied only over land granted or reserved when a tract is divided.

Ex.:  O builds a house on the back of Blackacre which has a drively running across the front of Blackacre to the street.  O divides Blackacre into two lots and sells the back lot with the house on it (lot 1) to A.  O retains the front lot (lot 2).  If (b) and (c) are met, ct. imply grant of easement to A over lot 2 to the street.  If O had sold lot 2 to A and kept lot 1, ct. would imply reservation of easement by O over lot 2.

-If tract reunited, easement extinguished.






(b) Existing use at time of tract 




    division.

Existing use is called "quasi-easement," not legal easement since O can't have easement over his own land.







(1) Apparent

Existing use must be apparent to grantee by reasonable inspection.

Van Sandt v. Royster- apparent doesn't mean visible, and seems to be an easy test, since sewer line underground held to be apparent.







(2) Continuous






(c) Reasonable necessity

Easement must be reasonably necessary for enjoyment of the claimed dominant tenement.  (Reasonable necessity is less strict than necessity below.)






(d) Duration

Can be forever, even after reasonable necessity ends (*unlike easement by necessity which ends when necessity ends).





(2) Implied by Necessity
Rationale- 1) public policy; or 2) intention of the parties who forgot to put it in the deed or it was understood.

Reservation implied by necessity- ct. will imply it for strict necessity whereas might not under (1) implied from existing use (Van Sandt v. Royster).

Condemnation statutes- allow private party to condemn an easement where there's necessity, but like public condemnation there must be "just compensation."  Why need compensate when don't need compensate for easement implied by necessity?  Because easement implied by necessity arise when there's a severance (unlike when private  condemnation), so "intention of the parties" rationale is at least plausible.

-*Necessity alone is not enough.  Need:






(a) Necessity created by 




    severing/dividing a tract

So easement by necessity can never be implied over land that was never owned by the common grantor of the dominant and servient tenements.






(b) No existing use requirement






    (Unlike easement implied from 





existing use)






(c) Strict necessity






    (Unlike easement implied from 




     existing use)






(d) Duration

Ends when necessity ends (*unlike easement implied from existing use).




d.  Creation by prescription
-Can have prescriptive easement in gross.

(Like adverse possession, except get easement rather than title.)

Policy- 1) land should be used (out-dated?).

Ex.: prescriptive easement to pollute a stream which runs through someone else's land?

Ex.: golfers go onto X's land every day to recover golf balls.

Public prescriptive easements- roadways, beaches, forests.

-Requirements (SEE I.B.3.?Adverse Possession):





(1) Open and notorious use

Sewer- open and notorious use since could be reasonably discovered upon inspection since surface connections are visible.





(2) Adverse and under a claim of rt.

-Can't be permissive.

-Claim of rt.- some cts. objective, i.e. appears to be under claim of rt., other cts. subjective, i.e. user must believe he has the rt. to use the servient land.

-Exclusivity- not required, so user of a common driveway can get prescriptive easement even though using it along w/ the owner.





(3) Continuous and uninterrupted

-Continuous- doesn't mean constant, but normal frequency, i.e. often enough to give notice to owner that use if under claim of rt.

-Tacking allowed, i.e. between owners of the dominant tenement.

-Uninterrupted- sign or oral protest not enough since theory of lost grant for easements no longer in use.





(4) (1)-(3) for Stat. of Lims.




e.  Creation by irrevocable license/estoppel

-License is permission (so can't have prescriptive easement) to go upon land belonging to the licensor.

-Can be oral, i.e. Statute of Frauds does NOT apply.

-License is revocable at will of licensor.

-License v. easement in gross:  license isn't binding on a subsequent owner while an easement is binding on subsequent who has notice of the easement.  Cts. prefer license since easements clog title and where no exclusive possession of any definite space.

Ex.:  apartment building owner gives A exclusive rt. to maintain laundry machines, probably a license.

Ex.: guests coming to dinner, purchaser of a theater ticket.

-Irrevocable licenses: 





(1) Estoppel 

If licensee constructs substantial improvements on either licensor's land or licensee's land in reliance on the license, licensor be estopped from revoking the license until licensee can reap the fruits of his expenditures, which may be forever and so be like an easement.  Holbrook v. Taylor- D gave P permission/license to use private roadway going across D's land.  P relied on the license to expend $ hauling materials across the roadway to build a house on P's land.  Held, license irrevocable since P's relied on license to make substantial improvements.  

How long irrevocable?- for whatever time is required to enable licensee to reap the fruits of its expenditures.  In Holbrook, this would be until house destroyed, licensee died or moved.

Assignability- since permission was personal, license not assignable unless parties intend otherwise, e.g. one can give someone one's theater ticket and that person will have a license to enter to see the play.

*Policy- 1) unfair to permit licensor to revoke after induced licensee to expend $ in reliance; 2) estoppel criticized since licensee gets equivalent of an easement at no cost, and so license/permission by good neighbors is discouraged.  Maybe should make license irrevocable but require licensee to pay licensor; 2) also, while irrevocable license is like an easement, Stat. of Frauds doesn't apply, so allow servient tenement to be burdened through oral agreement.





(2) License coupled w/ an interest

Ex.:  O owns Blackacre, grants A the rt. to take timber from Blackacre, so A has an interest (a profit), and A's license to enter the land and take timber is irrevocable.




f.  Scope of easements
Brown v. Voss- usually can't use easement for benefit of lot 1 for the benefit of lot 2 even if same person owns them both, but Brown held ct. could deny injunction since injunction is equitable relief and so discretionary, and here there was no extra burden on the servient estate.  O might be given damages rather than an injunction since O suffered no detriment from A's use of the easement for the benefit of an additional lot.

Policy- Can't use easement for benefit of another lot even when the "use" is the same since easement based on "land," not "use."  If easement based on use, slippery slope towards allowing extension of easement to many connected parcels owned by holder of easement and used in same manner, owner of servient tenement should be compensated for such an extension the use of an easement for the benefit of other lots.



2.  Negative Easements
Owner of neg. easement can prevent owner of servient land from doing some act on the servient land.

Peterson v. Friedman- express neg. easement of view forbidding owner of servient land from obstructing view of owner of neg. easement.

Prah v. Maretti (nuisance)- P has a cause of action for private nuisance (like an implied-by-law neg. easement) in sunlight for solar panels, owner of servient land prevented from building so as to block sunlight of holder of neg. easement.  Ct. balances interests of two parties to determine whether alleged nuisance was "reasonable" and therefore not a nuisance.


B.  Homeowner's Associations:  The Limits of Private Control

Policy- Why are we more willing to let private gov. control our lives than public gov.?



1.  Condominiums
Authorized by statutes.

-Each unit owned in fee simple, though can be held as a life estate or leasehold.

-Common areas owned as tenants in common, but no rt. to partition.

-Restrictions upon transfer:  1)  Restraint upon alienation- valid if "reasonable," e.g. forbidding time-sharing since want neighbors to know each other (Laguna Royale Owners Assoc. v. Darger); 2) Racial discrimination- see FHA and 1982 above.



2.  Cooperatives
-Corporation holds legal title to the building.

-Corporation owned by the occupants of the apartments since they own the stock.

-Occupants have leases from the corp.

(So residents are tenants and owners.)

-Restraints on alienation- more justification for these than for a condo since in coop the tenants are owners and so have financial interest in having financially responsible tenant-shareholders.



3.  Shelly v. Kraemer
Private restrictive agreement amongst landowners forbidding selling to blacks was not unconstitutional since was private action, but ct. wouldn't enforce it since judicial enforcement is "state action" and so "eq. protection" clause of 14th Amend. be violated.  (Now, see FHA and 1982.)

VI.  Public Control of Land Use (Eminent Domain/Takings)
14th/5th Amendments:


A.  "Public Use"



1.  Not really public "use," but public purpose

So land taken can be given to private owners if for public purpose.  Hawaii Housing Authority v. Midkiff.



2.  Must be rationally related to legit. public purpose

Exercise of em. domain must be "rationally related" to a legitimate public purpose (whatever's w/in police power- health, safety, and general welfare), great deference to the legislature in determining what's a legitimate public purpose.

Policy- why so much deference to legis. to decide what's w/in police power/public interest?  Legis. more democratic than cts.



3.  Examples

Hawaii Housing Authority v. Midkiff- market failure led to concentration of land ownership.

Urban renewal

Poletown Neighborhood Council v. City of Detroit- 

*Policy behind Hawaii and Poletown- no market failure as in Hawaii, and reflects the big guy getting gov. to do its bidding, while Hawaii reflects ideology of progressive capitalism favoring the little guy.  Public Choice- gov. decisions based on ideology and who has power/$.


B.  "Just Compensation"

How measure "market value" standard used?:



1.  Replacement cost not compensated (unless condemnee is gov. entity w/ duty to replace)

U.S. v. 564.54 Acres of Land- replacement cost of camp not compensated.

Policy- makes sense to compensate gov., but why not compensate private entity?  Incentive to gov. to condemn if, as here, cost to gov. is less than value to private entity.



2.  Expectations about leasehold renewal

Almoto Farmers Elevator & Warehouse Co. v. U.S.- gov. condemned leasehold w/ improvements, must pay the lessee the value of the leasehold w/ the improvements which included the likelihood that the ll would renew the lease.  Dissent- look solely at the prop. rts., i.e. value of lease 'til end of term, not expectations/market value.



3.  Expectations about rts. revocable by gov.

U.S. v. Fuller- Fuller owner land condemned by gov.  He had revocable gov. grazing permits on adjacent fed. land.  Held, gov. didn't have to compensate Fuller for the value of being able to use the land he owned in combination w/ the permits since the gov. could revoke the permits at any time.  Prob.- could use this rationale to justify non-compensation for any taking or part of a taking that could be done through zoning.  So if gov. takes land worth $100 that could've been zoned to be be worth $40, it would pay $40 (this not actually done).


C.  "Taking"



1.  Gov. formally exercises power of em. domain to take 

    title- taking requiring just compensation



2.  Physical Invasion

Loretto v. Telepromper Manhattan CATB Corp.- any physical invasion is a taking per se and so must be just compensation.

Phys. invasion includes:  moving soil, water, or physical bodies onto Ps property; opening private prop. to the public (e.g. public easement to use/walk across private beaches); gov. airplanes flying directly over land forcind P out of business.

Policy- Silly to make phys. invasion per se taking when non-phys. regs. often impose much greater econ. burden and are held not to be takings.  Not seeing prop. as a bundle of rts., but as a thing.



3.  Regulatory Takings that Might (or Might Not) Be 

    Takings




a.  Landowner's remedies if "taking" 

Landowner can sue for:





(1) injunction invalidating the reg.; or 





(2) damages/just compensation.




b.  Tests of a taking:

To not be a taking, a reg. must:  1) substantially advance legit. st. interests; and 2) not deny owner economically viable use of his land:





(1) Harm/Nuisance (Police Power) v. Public 


         Benefit (Taking) test

Hadacheck v. Sebastian (zoning ord.)- When reg. has purpose of protecting the public from nuisance (definition of nuisance expanded for purpose of deciding whether have a taking), it's an exercise of police power and is noncompensable.  When purpose of extracting a public benefit, is exercise of eminant domain and just compensation required.

This case- zoning ord. upheld which prohibited the continuation of a brickyard in a residential area since it was harmful/noxious.

Problem- distinction may be illusory since prohibiting a harm inflicts a harm and confers a benefit, e.g. in Hadacheck the neighbors received a benefit and who's to say which party was harming the other.

Distinguished from Pennsylvania Coal?- 1) Ostensibly because Hadacheck was a public nuisance because of the fumes whereas Pennsylvania Coal's mining only affected one homeowner; 2) Holmes in Penn. Coal shifted to different test, i.e. econ. diminution of value; 3) In Hadacheck, ct. said owner could still remove clay, though facts suggested this was commercially impracticable if he couldn't also manufacture bricks there.





(2) Test of severe economic loss/diminution 



    in economic value






(a) Landowner must be left w/ reasonable 




    return

Penn Central v. NY- not a taking since Penn Central still had the value of the building already built and some possibility of using the air space above, though not in this case.

NY denied P's proposal to build a huge office building above Grand Central, which had been designated a historical landmark by NY.  P claimed this was an unconst. taking of its air space/prop. rts.  Held, NY's denial was not a taking.

-Rehnquist DISSENT- Destruction of prop. rts., i.e. diminution in value of prop. rts., is a taking except:  1) prohibition of public nuisance; 2) prohibitions covering broad areas that secure an "average reciprocity of advantage" such as zoning laws.  Dissent found neither exception applied here.

Pennsylvania Coal v. Mahon (see Hadacheck above)- taking since Pennsylvania Coal's mineral rts. were completely destroyed since the reg. made mining commericially impracticable.

P bought surface rts. to certain land from D Penn. Coal Co.  The deed reserved to Penn the rt. to mine underneath the surface.  Years later, Pa. enacted the Kohler Act forbidding mining of coal which causes subsidence of human dwellings.  P sought an injunction (based on the Kohler Act) against D's mining under the house.  Held, statute was unconstitutional taking w/o just compensation (not exercise of police power).  Police power doesn't require compensation, and determining whether there's a taking is a matter of the degree to which prop. value is diminished and degree to which the good sought is public.  Here, dealing w/ one private house and the mining isn't a public nuisance, and P took the risk of acquiring only surface rts.

Brandeis Dissent (see below, too)- no taking since nuisance.






(b) Econ. value test doesn't apply if 




    nuisance

If the prohibited use can be legally classified as a "nuisance," econ. loss test doesn't apply.  But maybe ct. decides whether diminution of value is great enough to warrant holding the reg. a taking, then decides on nuisance.





(3) Reciprocity test 




        (if reciprocity, no taking)

Pennsylvania Coal v. Mahon- "average reciprocity of advantage"- If the regulated owners receive some benefit, even if less than the benefit received by the public/others, then probably police power and not taking.  If regulated owners receive no advantage, more likely a taking.

-Brandeis Dissent in Mahon- Police power allows prohibition w/o compensation whenever "public welfare" threatened/public nuisance.  Don't need an "average reciprocity of advantage" between the owner and the community, otherwise ct. couldn't have prohibited w/o compensation the use of land for oil tanks, brickyard, billiard hall, etc.  (But unlike the mining these uses affect more than one person at a time, and effect extends beyond the land at issue.)

VII.  Zoning

A.  Constitutional limitations

Zoning based on "police power" to further gov. objectives, designed prevent nuisance by neighbors (though has gone beyond this).

Village of Euclid said reg. of property by zoning laws fell w/in police power.  But exercise of police power must not violate Constitution:



1.  14th Amend. Takings Clauses

(*SEE Regulatory Takings section above VI.C.2.)

Village of Euclid v. Ambler Realty Co.- Zoning law must be justified under the "police power" asserted for the "public welfare."  Can regulate building to avoid nuisances and promote safety.  Complete restriction of all indus. and apartment buildings from a purely residential district is proper since fire and health protection is easier, traffic congestion and street accidents reduced, cleaner and more enjoyable place for housing development.  Ct. won't examine each detail of a zoning ordinance unless something alleged more than just that prop. values affected.



2.  14th Amend. Due Process Clause




a.  Substantive due process

-Does the zoning ord. bear a "rational relationship" to a permissible state objective, which inc. public health, safety, and general welfare.  (Easy test)

-If a fundamental rt. (vote, free speech, interst. travel, freedom of association) is infringed upon, strict scrutiny standard such that st. must justify the ord. by showing "compelling st. interest" in the ord.'s objective.




b.  Procedural due process

Notice and opp. be heard to specific landowners required for administrative actions, but not legis. actions.



3.  14th Amend. Equal Protection Clause

-Must show discriminatory intent/purpose, not just discrim. effect.  (But under FHA discrim. effect establishes prime facie case and shifts the burden, so should challenge ord. under FHA.)

-Ord. only has to bear "rational relationship" to permissible st. objective.

-Strict scrutiny standard requiring showing of compelling st. interest if zoning ord. mentions suspect classification (race, religion, maybe sex and age).


B.  Expanding Aims



1.  Controls on Household Composition

Village of Belle Terre v. Borass- (exclusion of non-families)-

Belle Terre zoning ord. restricting land use to single family dwellings, thereby excluding lodging houses, boarding houses, frat houses, etc.  Held, valid exercise of police power since police power not confined to elimination of filth, stench, and unhealthy places (i.e. pulic nuisances), but may be used for create zones for "family values."

-Thurgood Marshall DISSENT- zoning ord. violates eq. protection and burdens 1st Amend. rts. of freedom of association and rt. to privacy.  Would've been o.k. to reg. density of population w/in houses, but different treatment for unrelated people violates freedom of association of rt. to privacy.

Moore v. City of East Cleveland- S.C. held invalid a single-family zoning ord. which defined "family" as no more than one set of grandchildren since too great an intrusion into the family and freedom of association, whereas Belle Terreaffected only unrelated individuals.






