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I.  Introduction
A. Two Models of the Criminal Process

1. Crime Control Model = Based on the proposition that the repression of criminal conduct is by far the most important function to be performed by the criminal process.  

a. Goal = Prompt guilty plea by the guilty criminal

b. Efficiency = Fighting crime can best be accomplished by a system that is fast and final.  The process has to operate like an assembly line by apprehending and disposing of a high number of criminals.  

c. Factual guilt = The relevant question is: did the accused do it?  If so, convict him. 

d. Trust in law enforcement = Because the goal is a prompt guilty plea by the guilty criminal, we have to trust the reliability of police and prosecutors to accurately uncover evidence and determine who is guilty and who is not.

2. Due Process Model = Based on the proposition that the accused is an individual who has certain rights, and we must respect those rights before we can subject him to the power of the state.

a. Goal = Full-blown jury trial and the panoply of rights associated with one.

b. Inefficiency = The process should operate like an obstacle course, with each successive stage presenting impediments to carrying the accused any further in the process and infringing upon his rights any more than we absolutely must.

c. Legal guilt = The relevant question is not whether or not the accused actually committed the crime of which he is accused, but whether the police behaved as they were supposed to behave, and whether they were respected the rights of the accused throughout their interaction with him.  The accused is guilty only if the proper procedures were followed.

d. Mistrust of law enforcement = We don’t expect that the police and prosecutors will behave themselves, so we place a ton of obstacles in their way to make sure that a conviction in any given case is really warranted.

3. Role of the prosecutor varies with the model = In the crime control model, the prosecutor is king.  Because of the administrative nature of our process, the prosecutor is king in our system as well.  While the values of due process do infiltrate our system, they become relevant only for an accused who is wealthy enough to exploit them.

B. Stages of the Criminal Process

1. Police-initiated arrest = In the police initiated case, the process begins with arrest.  Police must go to the DA or USA to ask for an arrest warrant if they want to arrest a person at home. If the arrest will occur elsewhere, a warrant is not needed.  

2. Decision to charge = Prosecutor evaluates the evidence against the accused, and decides whether an with what to charge him.

3. Complaint filed = If the prosecutor decides to proceed with the case, he drafts a complaint and files it with the appropriate court.

4. Prosecutor-initiated arrest = If the prosecutor has initiated the criminal investigation, then the arrest happens at this stage, after the filing of the complaint and possibly after the drafting of arrest and search warrants.

5. Initial appearance = The accused appears before a magistrate, who informs him of the charges against him, appoints an attorney if the accused is indigent, and sets bail.  At this point, the magistrate may dismiss the complaint on its face if there is not enough evidence to move forward with the case.

6. Preliminary hearing = Next, the accused will have the evidence assessed by a judge, who determines whether or not there is probable cause that the accused committed the crime.  This is like a mini-trial, with the presentation of witnesses and questioning by the attorneys.

7. Grand jury indictment = In felony cases, the accused appears before a Grand Jury, which determines whether or not to issue an indictment.

8. Formal arraignment =  has an opportunity to enter a plea.

9. Pretrial motions = Motions to suppress, dismiss, etc. are filed.

10. Trial and appeal
II.   The Decision to Charge and Prosecutorial Discretion
A.  Theory of the Case

1. Jurisdiction = Counsel must first ask whether he has jurisdiction over the case, and whether there are any constitutional issues such as double jeopardy or speedy trial concerns.

2. Availability of evidence = Counsel then asks whether he has enough evidence to move forward with the case, and whether he can use the evidence that he has (i.e.., whether it’s hearsay, illegally obtained, or prejudicial evidence).

3. Risk assessment = Next, counsel asks whether he can take the risk of going to trial.  This is a function of how strong the case is and whether counsel wants to risk the possibility of defeat.  

4. Possible theories of the case = If counsel can risk going to trial, then he has to decide the manner in which he will conduct it.  For the defense, three main theories of the case are possible, which the prosecutor will have to anticipate and to which he will have to plan a response:

a. Reasonable doubt = Counsel can argue that the prosecution has not met its BOP.  The defense then does not have to prove anything.

b. Conflicting evidence = Counsel can argue that the evidence is contrary to what the prosecution set it out to be (e.g., alibi defense).

c. Justification or excuse = Counsel can concede that the accused committed the crime, but argue that he should not be held responsible for his actions (e.g., insanity, self-defense).

5. Deferred prosecution = As an alternative to immediate prosecution, the government may “stop the clock” conditionally on a criminal prosecution.  The conditions may include a requirement that  enter into some rehabilitative program, make restitution to the victim of community, or participate in supervised probation for some period.  Successful completion of the conditions will ensure that charges will not be brought or, if already brought, will be dismissed.

B.  Standard of Proof Required

Gerstein v. Pugh (p. 53) At the time  was arrested, Florida required indictments only for capital offenses.  Prosecutors could charge all other crimes by filing an information without a preliminary hearing.  The only possible methods for obtaining a judicial determination of probable cause were a special statute allowing a preliminary hearing after 30 days and arraignment, which was often delayed for a month or more.  As a result, a person could be detained for a substantial period of time solely on the decision of the prosecutor.  Court held this procedure unconstitutional.

1. Post-arrest probable cause hearing = Court held that prosecutorial judgment of probable cause does not meet the constitutional guarantees of the 4th amendment.   is entitled to a prompt post-arrest determination by a detached and neutral magistrate as to whether there was probable cause for his arrest.  This generally means that a hearing must occur w/in 48 hours.

2. No review of decision to prosecute = In the next breath, however, the Court made clear that it was NOT saying that it would review P’s decision to prosecute.  Neither was it saying that an illegal arrest would void a subsequent conviction.  So although an accused who is detained may challenge the probable cause for that confinement, a conviction will not be vacated on the ground that the  was detained pending trial w/o a determination of probable cause.  Whatever protection the Court was purporting to give, it took it away immediately after granting it.  

3. No adversary rights = Just to make sure that people understood that the Court wasn’t giving the accused any extra protections, the Court emphasized that the probable cause finding could be made by a magistrate rather than a judge, and that such aspects of the adversary process like cross-examination and right to counsel did not apply.   All P has to do is say “I found probable cause, Mr. Magistrate” and have him sign.

C.  Constitutional Limitations on Decision Not to Charge (none)

United States v. Cox (p. 17) Judge Cox was a Mississippi racist who wanted to prosecute blacks testifying in civil rights cases for perjury.  He ordered P to assist the Grand Jury in indicting them, and to sign the indictment.  P refused.  

No limitations on decision not to prosecute = The Court held that, as an incident of separation of powers, courts cannot interfere w/ the free exercise of the discretionary powers of US attorneys in their control over criminal prosecutions.

D. Constitutional Limits on Decision to Charge (very little)
1. Vindictive Prosecutions  
a. Blackledge v. Perry (p. 24)  had been convicted of a misdemeanor in a lower court and, as permitted by state law, had demanded a trial de novo in the superior court.  P responded by bringing felony charges in the superior court.

Presumption of vindictiveness = Where P heightens the charges against the accused in response to his decision to appeal, the Court will presume vindictiveness on the part of P and assume that he raised the charges as a punishment for the exercise of the constitutional right to appeal.  The presumption is rebuttable, but P will have provide reasons why greater charges were appropriate.

b. Bordenkircher v. Hayes (p. 26)   was arrested for forgery, punishable by 2-10 years in prison.  P offered to recommend a sentence of 5 years if  plead guilty.  P stated that, if  did not accept plea, he would seek a conviction under an habitual offender statute, which would subject  to a mandatory sentence of life imprisonment by reason of his two prior felony convictions.   refused to plea, and P got life under the enhanced charges.  

(1) Presumption does not attach at plea bargaining stage = Court rejected notion that  was being punished for exercising right to trial as  in Blackledge was punished for exercising right to appeal. Court held that in the “give and take” of plea bargaining, there is no element of punishment as long as accused is free to accept or reject the prosecutor’s offer.  Although confronting  w/ risk of more severe punishment may have a discouraging effect on his assertion of his right to trial, the choices are inevitable in a system which is driven by plea bargaining.

(2) Brennan and Marshall dissenting =  was never “free” to accept or reject P’s offer, and the assertion that plea bargaining is true bargaining between equals is ludicrous.  P admitted that his sole reason for the new indictment was to discourage  from exercising right to trial.  It’s an abuse of discretion that the Court should not tolerate.  Concededly, a different result might cause Ps to bring heightened charges at the outset in order to retain  a bargaining chip, but it is preferable to hold P to charges it was originally content to bring and to justify these in the eyes of the public.

c. Goodwin v. United States (p. 36)  was initially charged w/ misdemeanor assault in magistrate court.  He demanded a jury trial, requiring that the case be transferred to federal district court where he was charged w/ felony assault.  Court refused to recognize a presumption of vindictiveness on the part of the prosecutor, echoing its assertions in Bordenkircher.

(1) Presumption does not attach at pretrial stage = During the pretrial stage, P may uncover additional information that suggests a basis for a heightened charge or simply realize that the information possessed by the state has broader significance.  In contrast, once the trial has occurred and a conviction has been obtained, a change in the charging decision upon appeal is less likely to have been motivated by new information and more likely to have been improperly motivated.  Thus the timing of P’s action in this case suggested that a presumption of vindictiveness was not warranted.

(2) Nature of right asserted irrelevant = Court further held that the distinction b/w a bench trial and a jury trial did not compel a presumption of vindictiveness on part of P, since P would have had to prove his case in court either way.  This is, of course, ridiculous—everyone knows that jury trials are tremendously different from bench trials.

d. Prosecutorial discretion and the integrity of the plea system = Court was simply unwilling to tamper w/ the guilty plea system—courts would never be able to handle their caseloads if they had to oversee more trials.  And no one would plea guilty if their sentences were going to be the same whether they went to trial or not—all s would prefer the chance of being acquitted if they knew that their sentence wouldn’t change.  What is not clear is why courts don’t make Ps comply with any standards at all, and why they refuse to let them make decisions without articulating any reasons for them.

2. Selective Prosecutions

a. Yick Wo v. Hopkins (p. 24) Court held that just as a statute could violate the Equal Protection Clause, so could a prosecution which selected its target on grounds of race or another bias.  To prevail on such a claim, however,  must prove that prosecution was based on discriminatory motive, which is basically an impossible task.

b. United States v. Armstrong (p. 41)  were indicted for conspiracy to possess w/ intent to distribute crack cocaine.  They filed a motion for discovery, alleging that they were selected for federal prosecution b/c they were black.  District Court granted the motion and ordered government to provide a list of all related cases, to identify the race of the s, and to explain the criteria for deciding to prosecute those s.   submitted affidavits from attorneys who stated that blacks were overwhelmingly prosecuted for crack over whites, who were offenders in equal numbers.  Government refused to comply w/ order.  

(1) Standard of proof for selective prosecution claim

(a) Discriminatory effect =  must show that similarly situated individuals of a different race were not prosecuted.

(b) Discriminatory intent =  must show that discriminatory effect was motivated by discriminatory purpose.

(2) Impossible to prove without discovery = What the Court failed to realize was that s—usually poor and without any resources of their own—would never be able to make this showing without court-ordered discovery.  s here had affidavits from attorneys who witnessed the discriminatory prosecution of blacks for crack offenses.  Court said that this wasn’t enough, and it wouldn’t order discovery to find out what else was out there.
III.   Initiating the Criminal Process
A. Rule 3: The Complaint

1. Defined = The complaint is a written statement of the essential facts constituting the crime charged.  

2. Burden of proof = The complaint must be based on probable cause that the person it names committed the offense.  The government bears the burden of going forward at the complaint stage, and meets that burden by setting out his prima facie case.  The government also bears the burden of persuasion at this stage, which it meets by appearing before a magistrate and swearing to the truthfulness of the complaint’s allegations.

3. Time constraints = The complaint must be filed promptly after arrest, which the Court has interpreted to mean 48 hours.  If there has been no arrest and the complaint is filed by a private citizen, the complaint may be filed any time before the statute of limitations for the crime charged lapses.

4. Drafting the complaint
a. Two substantive components:

(1) Gravamen paragraph = Deponent asserts what the charge is, tracking the relevant statutory language w/ respect to both mens rea and actus reus requirements.

(2) Means paragraphs = Enumerate the factual basis for the charges.

b. Meeting the quantitative burden = The facts must establish a prima facie showing of probable cause which satisfies the burden of going forward.
c. Meeting the qualitative burden = The source of the allegations must be revealed to determine whether the facts are sufficiently reliable to satisfy the government’s burden.  The name of a source does not have to be revealed if it would compromise an ongoing investigation; in such cases, a description of the source will do.  A presumption of reliability attaches to the observations of law enforcement officials, whose statements do not need to be corroborated in order to satisfy the qualitative burden.
B. Rule 4:  Warrants

1. Arrest warrants = When a complaint is issued prior to the arrest of the defendant, an arrest warrant is drafted by the prosecutor and submitted along w/ the complaint to the magistrate.  

a. Probable cause requirement = The arrest warranted must be based on probable cause, which is satisfied by a finding that the complaint meets the probable cause standard.

b. Specificity requirement = The arrest warrant must describe the person to be seized w/ specificity.  The requirement is satisfied when the caption contains the name of the defendant, or, if his or her name is unknown, any name or description by which he can be identified w/ reasonable certainty.

2. Search warrants = Unlike the arrest warrant, a search warrant will not be authorized simply on a showing of probable cause that a crime has been committed. 
a. Particularity requirement = Since the purpose of the warrant is to search for and seize evidence, instrumentalities, fruits of crime of contraband, the warrant must specifically designate the items to be seized, and the whereabouts of this material.  This requirement safeguards the individual’s privacy instruments against a general exploratory rummaging.

b. Preparing a return = After the search is complete, the officials must prepare a “return” or list of what was seized.
C. Rule 5: Initial appearance before magistrate

1. Preparing the accused for initial appearance

a. Pretrial Services Agency = The accused will be interviewed by PSA for purpose of obtaining information relevant to the bail decision which the magistrate will make.  The relevant facts deal w/ the defendant’s roots in the community, mental and physical health, employment, family ties, etc. 

b. Initial defense interview = The accused will then be interviewed by the attorney who will represent him at the initial appearance.  This is generally not the same attorney who will represent him throughout the proceeding of his case.  The main goal is to secure the defendants release from pretrial detention, and find out exactly what happened in the time between arrest and the interview.

2. Informing accused of charges = At the initial appearance, the magistrate informs the accused of the charges against him and his constitutional rights.
3. Appointment of counsel = The defendant is entitled to be represented by counsel at the initial appearance.  If the defendant does not have private counsel, an attorney will be appointed for him.
4. Determination of pretrial release = The most important aspect of the initial appearance will be determining the pretrial release status of the defendant.  
a. Three possibilities = The Court must impose the least restrictive of the below options necessary:
(1) Unconditional release = Release on one’s own recognizance, w/o the imposition of financial or other conditions.

(2) Conditional release = Release subject to certain conditions, including submission to 3rd party custody, restrictions on travel, curfews, and the posting of bail.  Bail, however, may not be required if it results in the pretrial detention of the defendant.

(3) Pretrial detention = The Court may order that the accused remain in custody if he poses a risk of dangerousness to the community of if there is a risk of flight.

b. Nature of hearing = Courts permit the government to rely on proffer, rather than requiring the production of witnesses, but the defendant has the right to introduce evidence to refute allegations made by the prosecution relevant to the question of the defendant’s risk of flight or danger to the community.  Evidentiary hearings are rare.
IV.   SIXTH AMENDMENT—Right to CounseL
A. Scope of the Right to Counsel

1. Powell v. Alabama (p. 65)  was indigent charged w/ a capital crime.  Court held that right to counsel was a fundamental right and that indigent s had a constitutional right to a court-appointed lawyer, but limited its holding to capital crimes where  was incapable defending himself due to “ignorance, feeble-mindedness, or illiteracy.”

2. Betts v. Brady (p. 66) Issue was whether federal right to counsel would apply to the states.  Court held that right to counsel in state prosecutions was not an absolute one, but rather had to be examined in light of the totality of the circumstances, i.e. whether the trial could be fair to  despite fact that he was no represented.

3. Gideon v. Wainwright (p. 67)  was charged w/ robbery of a pool room.  At trial, he was denied his request for appointed counsel, despite his indigence.  He conducted his own defense and was convicted and sentenced to 5 years imprisonment.

a. 6th amendment held applicable to states = The Court held that denying  a lawyer denied him a fair trial—lawyers are not a luxury given the complexity of the law and the severity of the consequences facing the  who does not understand it.  The 6th amendment therefore entitles all s to counsel in all felony cases.  Betts was overruled.

b. Misdemeanor cases = Argersinger v. Hamilton (p. 69) Court extended the right to counsel to all indigent misdemeanor  s faced with a potential jail sentence.  While counsel need not be provided in every misdemeanor case (there are just too many of them), counsel must be available where the consequences facing  are as severe as imprisonment.

B. Attachment of Right to Counsel

1. Critical Stage Doctrine = Counsel must be provided at all critical stages, where rights may be irretrievably lost, if not then and there asserted.

2. Hamilton v. Alabama (p. 70) According to state law,  lost right to plead insanity if he did not raise the defense at arraignment.  

a. Arraignment is critical stage = Court held that, because  would lose right to assert a defense if he did not assert it promptly, he was entitled to counsel at the arraignment and his conviction therefore required reversal.

b. No showing of actual prejudice required = Absence of counsel at the arraignment would require reversal even if  could not point to specific prejudice in his particular case, stemming from the absence of counsel, as long as some prejudice was theoretically possible.

3. Coleman v. Alabama (p. 70)

a. Preliminary hearing is critical stage = Court held that the preliminary hearing is a critical stage at which the right to counsel attaches, at least where defense counsel would be allowed to cross examine state witnesses.  Brennan offered 4 rationales for the decision:

· Lawyer’s skilled examination and cross-examination may expose fatal weaknesses in the State’s case.

· Skilled interrogation of witnesses may be a vital impeachment tool for the cross-examination of state witnesses at trial.

· Counsel can more effectively discover the state’s case against  and prepare his defense.

· Counsel can make effective arguments on need for early psychiatric examination or bail.

b. Harmless error possibility = Court held, however, that the denial of counsel did not necessarily require reversal of a subsequent conviction if the  could not show that the presence of counsel would have changed some specific occurrence or omission at the hearing having a direct impact on the trial.

4. Police interrogation  
a. Massiah v. United States (p. 71)  was indicted, and counsel was appointed as required.   was subsequently questioned by the police, however, w/o the consent of and outside the presence of his attorney.  Court held that this interrogation violated his right to counsel.  An indicted suspect has the right not to have incriminating statements elicited from him in the absence of counsel.

b. Escobedo v. Illinois (p. 71)  had not been formally charged, and had requested and was denied access to a lawyer.  Court viewed as irrelevant the fact that  had not been formally charged, and held that right to counsel had attached.

(1) Police interrogation is critical stage = Court held that police interrogation was clearly a critical stage, since officials would be attempting to get  to confess or otherwise incriminate himself.  What point would there be to the right to counsel at trial if s got themselves convicted before they ever got there?

(2) No longer good law = The holding in Escobedo was never reaffirmed, and was ultimately watered down in Miranda.  There, the Court held that at stage of police questioning  only has to be advised of his right to counsel— can waive that right and talk to the police w/o attorney present.  

c. Kirby v. Illinois (p. 72)  claimed the right to counsel at a line-up conducted prior to the filing of formal charges.  Court rejected claim and ultimately said that Escobedo was shit.

(1) Post-indictment line-up is critical stage = In Wade v. United States, the Court held that  had a right to counsel at a line-up conducted after he was charged.  Because an indictment had been issued, counsel was required to guard against the potential unfairness of the line-up.

(2) Pre-indictment line-up is not critical stage = Court rejected Escobedo and held that the right to counsel attaches only at or after the time that adversary judicial proceedings have been initiated against .  This is not to say that counsel is only required at trial, but there must be some type of adversary process occurring—whether by way of formal charge, indictment, preliminary hearing, information, or arraignment—to give rise to the right to counsel.

(3) Initiation of adversary proceedings triggers right = The Court went on to say that is only after the initiation of formal proceedings that the government has committed itself to prosecute, and only then that the adverse positions of government and  have solidified.  This is of course a load of shit, since the adverse positions of government and  solidify at the moment that he is stopped by the police.

5. Post-conviction proceedings 

a. Mempa v. Rhay (p. 73)  had been convicted of joyriding and placed on probation for 2 years.  Four months later,  was brought before a judge w/o the assistance of counsel and had his probation revoked b/c he allegedly participated in a burglary.  He was then sentenced by the judge for the joyriding offense.

Sentencing is critical stage = Court held that a delayed sentencing hearing was a critical stage of the criminal proceeding requiring the right to an attorney.  Following Gideon, the Court held that counsel is required at every stage of the criminal proceeding where substantial rights of the accused may be affected.  Sentencing is clearly crucial, thus requiring counsel.

b. Douglas v. California (p. 73)

Appeal is critical stage = A convicted  has the right to appointed to counsel for his first appeal as of right.  But there is no right to counsel for attempts to obtain discretionary review of a conviction (e.g., review by state supreme court or petition for certiorari to Supreme Court).

C.  Effective Assistance of Counsel 

1. Strickland v. Washington (p. 74) Over a 10-day period,  committed three murders.  Counsel pursued pretrial motions and discovery.  He cut his efforts short, however, when  went against his advice and confessed to the first 2 murders.  By the time trial came around,  confessed to everything and waived his right to a jury trial, again against the advice of counsel.  In preparing for the sentencing hearing, counsel spoke to ’s mother and wife, but did not meet with them or obtain any other character evidence.  He made no attempt to arrange a psychiatric examination.   challenged counsel’s assistance at the sentencing stage.

a. Two-part standard for judging effectiveness =  whose lawyer has actually participated in the trial must make 2 showings in order to sustain a 6th amendment claim for ineffective counsel:

(1) Objective showing of deficient performance = Counsel must show that counsel made errors so serious that he was not functioning as the counsel guaranteed by the 6th amendment.

(a) Reasonableness standard = The proper measure of attorney performance is whether it was reasonable under prevailing professional norms.  Some of the factors to consider in an evaluation of the reasonableness of the attorney’s conduct are:

· Whether counsel complied w/ the duty of loyalty and avoided conflicts of interest

· Whether counsel advocated for ’s cause

· Whether counsel consulted w/  on important decisions and kept  informed of important developments in the course of the prosecution.

(b) Strong presumption of reasonableness = Judicial scrutiny of counsel’s performance will be highly deferential.  Court’s will presume that counsel’s conduct fell within the wide range of reasonable professional assistance.  Court explained that to hold otherwise and to make available an intrusive post-trial inquiry into attorney performance would encourage large numbers of ineffectiveness challenges and result in too many second trials.

(2) Showing that errors prejudiced defense = Second,  must show that the attorney’s deficient performance prejudiced his defense.  This requires a showing that counsel’s errors were so serious as to deprive the  of a fair trial whose result was reliable.

(a) Must show reasonable doubt of guilt =  must show that there is a reasonable probability that, but for counsel’s errors, the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to undermine confidence in the outcome.  This means that the prejudice test will only be met where  can prove that there was a reasonable doubt to his guilt.  This will NEVER happen.

(b) Prejudice presumed in limited cases = In certain 6th amendment contexts, prejudice will be presumed and government will bear BOP to show harmless error:

· Actual or constructive denial of assistance of counsel

· State interference w/ counsel’s assistance

· Conflict of interest

b. Applied to facts of case = Counsel’s conduct in this case was no unreasonable—he made the strategic decision to argue extreme emotional disturbance as a mitigating circumstance and to rely on s acceptance of responsibility for his crimes. Moreover, there is little the attorney could have done to alter the sentencing result, given the number of aggravating circumstances present.  There was therefore neither deficient performance nor prejudice.

c. Marshall’s dissent = As usual, Marshall hits the issues dead-on.

(1) Rejecting the reasonable performance standard = Marshall points out that without standards with which to judge attorney performance, the requirement means nothing.  Any attorney can argue that he acted reasonably in light of whatever circumstances were present.   And do we judge reasonableness against the performance of a reasonably competent paid attorney, or against the performance of a reasonably competent unpaid attorney with a huge caseload.

(2) Rejecting the prejudice standard = It is often impossible to know whether a  convicted after a trial in which he was ineffectively represented would have fared better if his lawyer had been competent.  The difficulty of estimating prejudice is exacerbated by the possibility that evidence of injury to  may be missing from the record precisely b/c of the incompetence of defense counsel!  Moreover, in making  prove that the judge or jury would have found a reasonable doubt as to his guilt, the Court assumes that the 6th amendment is concerned only with factual guilt and embodies no guarantees for fair procedures.

2. Hill v. Lockhart (p. 91)  plead guilty to murder and theft charges.  He sought federal habeas corpus relief on the ground that his attorney failed to advise him that, as a second offender, he was required to serve ½ his sentence before becoming eligible for parole.  He was sentenced to 45 years, and attorney had informed him that he would be eligible for parole after serving 1/3 of sentence.   argued that he would not have taken the plea had he known the true number of years that he would have been required to serve.

a. Strickland test applies to plea challenges = Court held that the two-part Strickland test applies to challenges to guilty pleas based on ineffective assistance of counsel.  This means that  must show a reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and would have insisted on going to trial.  Court rejects the idea that the misinformation in this case would have led  to reject the plea and go to trial.

b.  No right to information about parole eligibility = Court held that providing  w/ information about parole eligibility is discretionary.  There is no constitutional requirement that  have information about parole in order for his plea to be voluntary.

V.  Bail and Preventive Detention
A. Guidelines for Bail Imposition and Preventive Detention

1. Eighth Amendment = 8th amendment provides that “excessive bail shall not be required.”

a. No right to bail = 8th amendment does NOT guarantee all s the right to bail. In fact, there is NEVER a right to bail in capital cases, where preventive detention is justified.  Furthermore, bail can be revoked if  is released and misbehaves while out.

b. Right to non-excessive bail = What the 8th amendment does guarantee the  is that courts may not set bail of an unduly high amount.  What constitutes an “unduly high” amount depends on a number of factors, including the nature and circumstances of the offense charged, the weight of the evidence against , the character of .  Excessive bail does NOT mean excessive in light of s ability to pay.

2. Bail Reform Act of 1984 = Requires the court to go through a process of determining what is needed to guard against both flight and dangerousness of . 

a. Presumption in favor of unconditional release = The Act orders the court to release the  on his own recognizance, unless the court determines that such release will not reasonably assure the appearance of the person as required or will endanger the safety of any other person or the community.  If there is risk of flight or dangerousness, then the court should release  subject to certain conditions, unless preventive detention is deemed necessary.

b. Limitation on financial conditions = The court may not impose a financial condition that results in the preventive detention of the person.  This was a revolutionary provision—courts can no longer detain s on money bail, but must have preventive detention hearings.

c. Detention hearing = A detention hearing will be held on motion of the US attorney that the crime for which  is being held was a crime of violence, an offense for which the maximum sentence is life imprisonment or death, a drug offense for which the maximum sentence is 10 years or more, any felony if the  has 2+ prior convictions.

a. Procedural requirements =  has right to be represented by counsel at the hearing; government bears burden of proving risk of flight or dangerousness by clear and convincing evidence; court must give written reasons for its decision;  is entitled to immediate de novo review and appeal.

b. Factors to be considered = In determining whether there are conditions of release that will reasonably assure the appearance of the person as required and the safety of the community, the court should consider:

· Nature and circumstances of offense charged 

· Weight of evidence against 
· History and characteristics of  (including mental condition, family ties, employment, community ties, criminal history)

· Whether  at time of arrest was on probation or parole.

· Nature and seriousness of danger to an person or community that would be posed by person’s release.

B. Imposing Bail on Indigent Defendants

Pugh v. Rainwater (p. 97) Issue was whether the imprisonment of an indigent prior to trial solely b/c he cannot afford to pay bail violates his right to equal protection under 14th amendment.  Court answered in the affirmative.  Equal protection standards require a presumption against money bail and in favor of those forms of release which do not condition pretrial freedom on ability to pay.

1. Creating discriminatory classification = Whenever a judge sets bail, he creates a de facto classification based on ’s ability to pay.  In a system that grants pretrial liberty for money, those who can afford to pay go free and those who cannot stay in jail.

2. Classification implicates fundamental rights = The inability to raise bail affects fundamental liberty rights—the right to freedom before conviction permits the unhampered preparation of a defense and serves to prevent the infliction of punishment prior to conviction.

3. Least harmful means required = Bail may NOT be used to deny pretrial release to a  who presents an unreasonable danger to the community (prior to Salerno).  The sole government interest served by bail is to assure the presence of the accused at trial, and it rarely serves this purpose.  The only one who loses out when the  skips town is the bondsmen.  Because alternatives to money bail are available, and these alternatives may better ensure that  shows up for trial, there is no need to impose money bail on s who cannot afford to pay it where the imposition results in detention of s for no reason other than that they are poor.

C. Preventive Detention and the Presumption of Innocence

United States v. Salerno (p. 108) s challenged constitutionality of Bail Reform Act of 1984, which allows pretrial detention if the government demonstrates by clear and convincing evidence after an adversary hearing that no release conditions will reasonably assure the appearance of  at trial and the safety of any other person and the community. s held that pretrial detention amounted to punishment before conviction, and therefore violated their substantive due process rights.  s also claimed that pretrial detention violated 8th amendment.

1. Majority rejected both claims:

a. Substantive due process = Court held that pretrial detention under the Act is regulatory, not punitive, as indicated by the legislative history.  Congress perceived pretrial detention as a way to prevent danger to the community, and this is a legitimate goal.  Moreover, the incidents of pretrial detention are not excessive in light of the goal Congress sought to achieve.  The legislation carefully limits the circumstances under which detention may be sought to the most serious of crimes, the length of time for which s may be detained is limited by the Speedy Trial Act, and s are detained in a separate facility from those who have already been convicted.

b. Excessive bail = The right to bail is not absolute.  When the government has admitted that its only interest is in preventing flight, then bail must be set at a sum designed to ensure that goal.  But when Congress has mandated detention on the basis of preventing danger to the community, the 8th amendment does not require release on bail.

2. Brennan/ Marshall dissent = The dissenters argued that this scheme is punitive.  It works directly against our presumption of innocence by detaining people by reason of prediction of future dangerousness prior to trial.  But given that there are Jeffrey Dahmers in the world, what else might we do?
VI.  Crime Control Model:  The Guilty Plea System 

A. Rule 11: Guilty Pleas

1. Negotiation process = Rule 11 provides that plea negotiations take place exclusively b/w the prosecution and the defense; the court should not be involved.

a. Possible pleas = Rule 11 (a) =  can plea not guilty, guilty, nolo contendere (no contest of charges, same as guilty), or conditionally guilty.  A conditional plea of guilty is entered when the only evidence is whether evidence has been illegally obtained.   pleads guilty if the evidence will come in, not guilty if the evidence must stay out.

b. Subject to court review = Rule 11 (e) = The ultimate power to accept a plea and impose a sentence rests w/ the court.  Any agreement reached by the parties is therefore conditional on court approval.  may w/ draw plea if court does not accept agreement, unless  agreed to plead guilty on understanding that prosecution would recommend a sentence.  In that case, the plea may not be withdrawn even if the court decides to impose a harsher sentence.

c. Fruits of process not admissible at further proceedings = Rule 11 (e)(6) = In order to encourage s to engage in plea negotiations, neither the fact that a  pleaded guilty, nor any statement made during plea negotiations or in proceedings involving the acceptance of a plea, is admissible in any civil or criminal proceedings, w/ the exception of perjury prosecutions.

d. Acceptance of the plea = The court must conduct a hearing to ensure that s decision to accept a plea is knowing and voluntary and that there is a factual basis for the adjudication of guilt.

(1) Assistance of counsel required = Rule 11 (c) = Counsel must meet w/  before hearing to inform him of the rights that he will waive by accepting a plea, the nature of the plea agreement made by the government, the facts about the crime about which  will have to testify, the minimum and maximum sentences under the statute, and the effect of the Sentencing Guidelines on any sentence which the court may impose.

(2) Determining voluntariness = Rule 11 (d) = The court must inquire directly into the voluntariness of the plea and ask  whether he was illegally threatened or forced into pleading.  Any promises made to  as a result of the plea negotiation must be disclosed.

(3) Determining factual basis = Rule 11 (f) = The court must make an independent determination that there is a sufficient factual basis for the adjudication of guilt, notwithstanding the fact that  admits it.  The judge will normally ask  what acts he committed and w/ what intent.

2. Substantive Law of Sentencing 

a. Types of sentences

(1) Determinate sentences =  is sentenced to a certain number of years.

(2) Indeterminate sentences =  is sentenced to a range of years, with a conditional release date. The expectation is that  will serve the minimum number of years before he is eligible for parole, and will probably end up serving 2/3 of the full range.  Indeterminate sentences can be further broken down:

(a) Statutory mandatory minimums =  A mandatory minimum sentence below which a lower sentence may not be imposed.  There is one exception to mandatory minimums: downward departures for cooperation (discussed below).

(b) Enhanced sentences = Those sentences which are dramatically increased by reason of s prior convictions (3 strikes you’re out).

b. Sentencing Guidelines = The guidelines were developed to reduce discretion in sentencing, although they have not had that much of an impact in plea agreement practices or on the number of s who plead guilty. The guidelines work as follows:
(1) Offense level = A certain number of points—the base offense level—is assigned to each violation based upon the seriousness of the offense.  Points are then added or subtracted based on certain offense characteristics.  Points are further added for aggravating factors and other crimes committed by  as part of course of conduct for which he is being charged.  The total number of points is the offense level which determines the place of the case on the vertical axis.

(2) Criminal history = The s criminal history is calculated by assessing his criminal record on the basis of number and types of conviction.  This determines the place of the case along the horizontal axis.

(3) Sentencing range = At the intersection of the vertical and horizontal axes is the sentencing range.  The discretion is left to the judge to select a sentence w/in the range. In doing so, the judge may consider family history, age, mental condition, etc.

(4) Departures = The judge may also make upward or downward departures in limited circumstances.  

(a) Upward = The judge may impose a sentence above the range where aggravating circumstances are found.  The most important type of upward departure is where the judge takes into account the additional acts of  related to the crime charged.  If, for example,  was convicted of possessing one gram of cocaine but actually possessed ten grams, the judge can take this into account and raise the sentence accordingly.  This is a reflection of Congress’s determination that plea agreements should not hide what a  actually did in violation of the law.

(b) Downward = The most important type of downward departure is for cooperation, where  has given substantial assistance to the government (i.e., ratted on everybody else).  This type of adjustment is completely within the discretion of the prosecutor.

c. Plea agreements under the guidelines

(1) Cooperation bargaining = Cooperation is the principal means by which a  can obtain a downward departure, so it sucks if you did everything all by yourself.  A cooperation departure can only be granted upon motion by the government—this gives the prosecutor a powerful negotiating tool.

(a) Proffer session = Prosecutor will interview  in a proffer session, which spells out the conditions under which  will speak and which provides another means for protecting  against use of his or her statements.

(b) Use immunity = Prosecutor will agree that s statements at the session will not be used in government’s case-in-chief in the event that no agreement is reached, or if  fails to comply w/ agreement and proceeds to trial. 

(i) Impeachment material =  But agreement usually also provides that if  were to testify at trial and contradict what he said in the proffer, the statements made in proffer could be used for impeachment.

(ii) Derivative use = The agreement will also provide that government may make derivative use of the information proffered by  at his or her trial and to further its own investigation.  So, s should be pretty sure they want to take a plea before they start talking, b/c they give the government a lot of leads and impeachment material that leaves them in a worse position at trial than if they had exercised their right to remain silent.

(2) Charge bargaining = Prosecutor’s discretion over charging decision impacts plea negotiation in two contexts:

(a) Charges filed = Where the negotiation precedes the filing of formal charges by indictment, the negotiations can affect what charges will be filed.

(b) Charges plead upon = Because the prosecutor’s discretion extends to the power to substitute reduced charges for those original brought the negotiations can affect the ultimate charge upon which  will plead guilty and be sentenced.

(3) Sentence bargaining = Once the charges have been determined, the parties can negotiate over the appropriate sentencing range.  Agreements on these matters can be presented to the court in the form of stipulations.  

(a) Stipulations = the most typical are those involving facts which form the basis for adjustments for acceptance of responsibility or for s role in the defense. Stipulations involving offense characteristics and relevant conduct are also important. 

(b) No objection agreements = Where stipulations cannot be reached, the prosecution may agree to tell the court that the government does not oppose a certain defense request or that it takes no position on a request. This can be useful to , for example, when  argues that downward departures should be made for extraordinary family responsibilities.
d. Effects of the guidelines

(1) Reduced judicial discretion = Judges have to operate w/in a range and can’t go crazy lenient or crazy harsh anymore.

(2) Enhanced prosecutorial discretion = Now, it really matters what the charge is, and prosecutors have complete control over this.  The guidelines also enhance prosecutorial power w/ respect to cooperation.

(3) Length of sentences doubled = First, the guidelines increased mandatory minimum use.  Second, the guidelines were developed based on studies of the sentences that judges usually imposed.  What the creators of the guidelines ignored is that judges often assigned sentences based on when they thought s would get out—the number of years granted did not reflect judge’s attitudes on the appropriate punishment for the crime. So the result was mandatory minimums based on the wrong numbers AND the elimination of parole.

(4) No change in number of pleas = People still take pleas b/c they’d rather be guaranteed a lesser sentence than chance the imposition of a maximum.

B. Constitutional Guarantees

1. Standard for voluntariness
a. Brady v. United States (p. 120)  was charged w/ kidnapping and faced maximum sentence of death, but only upon recommendation of the jury.   initially pleaded not guilty.  He changed his plea after learning that his codefendant plead guilty and would be available to testify against him.   claimed that kidnapping statute under which he was convicted operated to coerce his plea, b/c he had to choose b/w taking a plea and facing possibility of death penalty.  Court rejected this argument.  

(1) Defining voluntariness = A plea of guilty entered by  fully aware of the consequences, including the actual value of commitments made to him by the prosecutor or court, must stand unless induced by threats, misrepresentation, or bribery.

(2) Plea to avoid higher sentence not coercion = The fact that the statute was the but-for cause of s plea does not mean that the plea was coerced.  A guilty plea is not coerced when motivated by s desire to accept possibility of a lower penalty rather than face a wider range of possibilities, ranging from acquittal to a higher penalty of death.

b. North Carolina v. Alford (p. 127)  was charged w/ a capital offense and insisted that he was innocent.  There was strong evidence of guilt, and no exculpatory evidence.   accepted plea to reduced charge of 2nd degree murder.  He told the court that he had not committed the murder, but was pleading guilty b/c he faced the threat of the death penalty if he failed to do so.

(1) Admission of guilt not required for acceptance of plea = An individual accused of a crime may voluntarily, knowingly, and understandingly consent to the imposition of a prison sentence even if he is unwilling or unable to admit his participation in the acts constituting the crime.

(2) View plea in light of evidence against  = The court noted that the state had a strong case against , which substantially negated his claim of innocence. Court held that validity of plea could not be questioned when it was viewed in light of the strength of the evidence against .

2. Broken promises

Santobello v. New York (p. 130)  was charged w/ gambling offenses.  He agreed to plead guilty to a lesser charge which had a maximum sentence of one year.  Prosecutor agreed to make no recommendation as to the sentence.  On the day of sentencing, another prosecutor replaced the one who had negotiated the plea.  The new prosecutor recommended the maximum sentence.   argued that state’s failure to keep its commitment regarding the sentence recommendation required a new trial.  Court agreed.

Prosecution must keep its promises = Court held that the plea bargain is essentially a contract.  If the prosecution fails to honor its part of the bargain, then the  may either terminate the contract (and elect to go to trial) or seek specific performance ( and insist that the terms as originally agreed be carried out.

VII.   Due Process Model
A. Screening the Government’s Evidence

1. Preliminary Hearing = Rule 5 =  is entitled to a preliminary hearing at which the government must prove that probable cause exists to hold the .  The government must present its evidence, and  has the right to have counsel available to rebut its assertions.

a. Time constraints = Rule 5 (c) = The hearing must be held within a reasonable time, not later than 10 days following the initial appearance if the  is in custody and no later than 20 days of  is not in custody.  BUT a preliminary examination will not be held if  is indicted before the date set for the preliminary examination.  This means that, in reality, preliminary examinations NEVER happen.  Prosecutors avoid the trouble by getting an indictment first.

b. Evidentiary constraints = Rule 5.1 = The rules of evidence do not apply at preliminary hearings.  Hearsay is OK, and it is no defense to a probable cause showing that the evidence used to establish it was illegally obtained.  But there are some limits to what the government can get away with:

Coleman v. Burnett (p. 149)  was charged w/ marijuana possession.  Magistrate at preliminary hearing defense counsel’s request for a subpoena requiring the attendance of an unnamed undercover agent, who was the sole eyewitness to the transaction.  Government’s only witness at hearing was the agent’s supervisor, whose testimony as to the transaction was necessarily hearsay and as to the s identity was simply that the agent had identified  from a 6 yr old photograph.   argued that refusal to subpoena agent violated his constitutional rights, as it effectively denied him the opportunity to cross examine the government’s witnesses.

(1)  has right to subpoena witnesses whose testimony bears on probable cause  = Rule 5 (c) guarantees  the right to introduce evidence on his own behalf and rebut the government’s showing of probable cause.  The judge cannot decline to issue subpoenas that would assist  in the presentation of his case and deem only the government’s evidence probative.   must be allowed to subpoena witnesses whose testimony bears on the probable cause issue.

(2) Test for entitlement to subpoenas = Court must evaluate the witnesses materiality and the presence or absence of good cause for not requiring his presence.  Here, the only eyewitness to the crime with which  was charged was clearly a material witness, and there was no good reason not to require that he appear.

c. Prosecutor’s reasons for conducting preliminary hearing = As mentioned above, prosecutor’s can avoid the trouble of a preliminary hearing by obtaining an early indictment.  The grand jury proceeding is usually preferred b/c the standard of proof is the same (probable cause), but the proceeding is ex parte— gets no lawyer and no cross examination rights before the grand jury.  So why would a prosecutor ever want a preliminary hearing?

(1) Preserve testimony = The prosecutor may want to have  and defense witnesses testify so that he can preserve their testimony for impeachment purposes and guard against anyone disappearing or otherwise becoming unable to testify at a later date.

(2) Testing credibility of witnesses = The hearing gives the prosecutor the change to conduct a practice run of his case, and evaluate the credibility of his witnesses.

d. Defense’s reasons for wanting preliminary hearing = Winning at the preliminary hearing is all but impossible for the defense—the quantitative BOP is low and the qualitative burden isn’t much more helpful, b/c everything is allowed in.  So why have the hearing?

(1) Fairness = The hearing ensures a fairer probable cause determination than a grand jury indictment can ensure, since the latter is done in secret and w/o representation of counsel.

(2) Discovery = The primary reason that the defense wants the hearing is to find out everything it can about the government’s case.  Since the defense attorney usually comes in knowing next to nothing, this is his chance to see what evidence the government has against .

2. Grand Jury Review = Rule 6 = The screening power of the grand jury is limited, since the BOP is low and the proceeding is conducted ex parte.  This gives the prosecutor the power to basically tell the grand jurors what to do.  They pretty much sit there like a bunch of dummies and issue indictments when told.
a. Costello v. United States (p. 157)  was indicted for tax evasion.  To establish its case, government examined 144 witnesses and introduced 368 documents at trial.  Before the grand jury, however, the prosecutor called only 3 witnesses who summarized the evidence to show that s had received much more income than they reported.   argued that the indictment based on hearsay violated his constitutional rights.

(1) Hearsay evidence sufficient to support indictment = The Court noted that 5th amendment provides that prosecutions for felonies must be instituted by grand jury indictments.  But neither the 5th amendment nor any other constitutional provision prescribes the kind of evidence upon which grand juries must act.  Hearsay is perfectly acceptable.  This means that grand jury review is a complete formality.

(2) Efficiency rationale = If indictments were open to challenge on grounds of incompetent evidence, the result would be delay and a preliminary trial to determine the competency of evidence.  This is not required by the 5th amendment.  An indictment issued by unbiased jurors is valid on its face and enough to call for a trial on the merits.  

(3) New York law = In NY, Costello does not apply. Government must demonstrate probable cause with admissible evidence in order to get a grand jury indictment, and  has a right to have a judge inspect the grand jury minutes.  

b. United States v. Williams (p. 160)  moved to dismiss an indictment charging him w/making false statements to a bank, alleging that government failed to present evidence favorable to  to grand jury (i.e., Brady material).  Court said so what.

(1)  has no right to presentation of exculpatory material before grand jury = Court held that prosecutor has no obligation to present exculpatory material to the grand jury.  The role of the grand jury is not to determine guilt or innocence, but only to determine whether there is enough evidence to sustain a criminal charge.  The grand jury can serve this function by hearing the prosecutor’s case alone.

(2) Functional independence of grand jury = Bastard Scalia rested his decision on the “functional independence” of the grand jury.  He stated that there exists is no supervisory judicial authority to prescribe the standards of prosecutorial conduct before the grand jury, which is an institution separate from the court.

(3) Stevens dissenting = As usual, bastard Scalia issues a stupid opinion and Stevens points out what’s wrong with it:

(a) Grand jury not independent body = Scalia ignores the fact that the grand jury is impaneled and sworn in by a court, that it’s subpoena power is completely dependent upon a court, and that it must get court approval before granting immunity to anyone testifying before it.  The grand jury is an arm of the court; it is not independent of it.

(b) Costs of prosecutorial misconduct = Stevens notes that we do not protect the independence of the grand jury by closing our eyes to the countless forms of prosecutorial misconduct that may occur inside the grand jury room.  The grand jury cannot perform its role if it is mislead by the prosecutor, on whom it relies for knowledge of the law and facts.  Moreover, the costs of unchecked prosecutorial conduct are severe—an indictment even without a subsequent conviction has a huge personal and professional impact on the lives of s. 

B. Grand Jury Investigation 

1. Sources of grand jury powers = Rule 17 = The grand jury’s power to issue subpoenas derives from Rule 17.
a. Subpoena ad testificandum = Compels the production of testimony.

b. Subopoena duces tecum = Compels the production of documents and other physical evidence (e.g., blood, voice samples, handwriting samples).

2. Scope of grand jury powers = The grand jury basically has the power to do whatever it wants, since it operates at the instruction of prosecutors, who do whatever they want.
a. No burden of proof required = The grand jury need not justify its investigative activities by meeting any burden of proof that a crime has occurred.  Rather, it is empowered to investigate on the mere suspicion that a violation of the law has occurred or simply to ensure that a crime has not been committed.  It may act on tips, rumors, evidence proffered by the prosecutor, or the personal knowledge of the grand jurors.

b. Rules of evidence do not apply = In conducting the investigation, the grand jury is similarly unencumbered by evidentiary rules, which the Court has concluded would delay investigations.  Thus hearsay evidence is admissible, and a witness cannot resist a subpoena on the grounds that the grand jury lacks jurisdiction to investigate or, in most cases, that the information sought is not relevant to the inquiry.  In addition, 4th amendment objections will not be recognized at this stage.

3. Limitations on grand jury powers

a. Overbreadth = A subpoena duces tecum can be challenged for overbreadth, and, theoretically, for relevance.

b. Harassment = A grand jury subpoena can also be challenged on the grounds that it was issued merely to harass the witness.  It is an abuse of the grand jury power to issue subpoenas for the purpose of post-indictment criminal discovery.

c. Testimonial privileges
(1) Common law privileges = A person can refuse to provide the grand jury with testimony if that testimony would violate the attorney-client, the doctor-patient, or marital privilege of confidentiality.

(2) 5th amendment privilege = Most importantly, a  can refuse to testify before the grand jury if the testimony sought would violate his privilege against self-incrimination.  This refusal can, however, be overcome by a grant of immunity.
4. Power to compel testimony and the privilege against self-incrimination

a. 5th amendment = No person shall be compelled in any criminal case to be a witness against himself.  The basic principles that derive from the 5th amendment are:

(1) USCA § 6002 immunity = If the grand jury wishes to compel a witness to provide incriminating testimony against himself, it must grant the witness immunity.

(a) No use of compelled testimony = The grand jury may not use compelled testimony against  in any way.

(b) No derivative use of compelled testimony = In addition, the grand jury cannot make derivative use of compelled testimony that violates s privilege against self-incrimination (e.g., by subsequently going to uncover witnesses or evidence mentioned by 
(2) Independent source required for subsequent prosecution = The grand jury can prosecute a person whose testimony has implicated his involvement in a crime only if the evidence obtained against him was from an independent source and not the product of compelled testimony.

b. Kastigar v. United States (p. 170)  were subpoenaed to testify before the grand jury, asserted their 5th amendment privilege, and refused to appear.  They argued that the scope of the immunity provided under § 6002 was not coextensive w/ the scope of the privilege against self-incrimination, and was therefore insufficient to supplant the privilege and compel their testimony.

(1) Transactional versus use immunity = s argued that they should be provided w/ transactional immunity, which protects a witness against any prosecution for the transactions about which he has testified.  The statute provided only for use immunity, which is much narrower.  It merely protects against the direct or indirect use of the testimony in a subsequent prosecution.

(2) Use immunity sufficient = The Court held that use immunity is sufficient to nullify a witness’s 5th amendment privilege.  After providing immunity, the government may only use the evidence by proving that it was obtained from a wholly independent source.  This leaves the witness in the same position as if he had claimed his privilege in the absence of a state grant of immunity.

(3) Preserving prosecution = Before a witness testifies, the government can certify the evidence already in its possession as independent and preserve the right to prosecute on the basis of such evidence after granting immunity.

c. Fisher v. United States (p. 178) IRS was investigating taxpayers for civil and criminal violations of the tax code.  The taxpayers obtained from their accountants documents that the accountants had prepared in reviewing their tax returns.  The taxpayers gave the documents to their lawyers.  The IRS subpoenaed the attorneys to produce the documents.  The attorneys asserted the 5th amendment on behalf of the taxpayers, arguing that if the 5th amendment would have excused a taxpayer from turning over the accountant’s papers had he possessed them, the attorney to whom they were delivered for the purpose of obtaining legal advice should also be immune from the subpoena.

(1) No standing to raise 5th amendment claim = The Court held that the attorneys could not raise a 5th amendment claim on behalf of the taxpayers, since the 5th amendment provides only that no person shall be compelled to testify against himself.  The taxpayers here were not compelled to do anything, as the subpoena was directed at their attorneys.

(2) 5th amendment does not protect private information = The Court went on to clarify that the 5th amendment does not protect a witness’s private information where that information has not been obtained by his compelled testimony.  It protects against self-incrimination, not the disclosure of private information.

(3) Two-part test for raising attorney-client privilege = Although the attorneys in this case mistakenly relied on a 5th amendment claim, they should have asserted the attorney-client privilege as a basis for refusing the subpoena.  An attorney-client privilege will be sufficient to resist grand jury investigation when:

(a) Communication to attorney was for purpose of obtaining legal advice = First, the communication must be shown to have been protected by the attorney-client privilege.  The privilege protects only those disclosures necessary to obtain informed legal advice which might not have been made absent the privilege.  Otherwise, s would be reluctant to hand over information to their attorney and unable to receive legal advice based upon all of the relevant information.

(b) Witness would have been able to assert 5th amendment privilege upon subpoena = In addition, the witness must show that he would have been able to assert his 5th amendment privilege had he been subpoenaed himself.  Without the addition of this prong, s would hand everything over to their attorneys in order to make it privileged.

(4) Applied to facts = Here, the Court agreed that the taxpayers had transferred the papers to their attorneys in order to obtain legal advice.  But the documents were business papers that were not privileged.  The taxpayers would have had to produce them had they been subpoenaed directly, so the attorney-client privilege claim was unavailable to them.

(a) Act of producing documents not testimonial = Court held that the compelling taxpayers to produce their records would not have amounted to testimonial compulsion.  The taxpayers would not have been testifying to anything.  In fact, it was the accountant’s who had prepared the documents.  

(i) Testifying to existence of documents = Although by producing the documents the taxpayers would have been admitting to their existence, this would not rise to the level of testimony that is w/in the protection of the 5th amendment.  The government already knew that the tax papers existed.  Where the existence of documents is a foregone conclusion, the act of producing them is does not violate the privilege against self-incrimination just because the content of the documents is incriminating.

(ii) Authenticating documents = If the taxpayer had been asked to produce the documents and authenticate them, he would have been able to argue that this amounted to self incrimination.  But the documents were prepared by the accountant, so the taxpayer would not have been able to authenticate them if he had testified orally.

(b) Private papers = There are some writings that are so much like speech that a witness’s production of them would amount to his testifying against himself.  A perfect example of this would be the compelled production of a diary that contains incriminating statements.  By producing her diary, the writer would be admitting its existence.  By identifying the handwriting in the diary, the writer would be authenticating the diary as her own.  Together, the production and authentication are incriminating because they lead to the conclusion that the writer wrote the incriminating statements.  The author could not raise a 5th amendment objection solely because the documents she was being asked to produce contained incriminating statements—she was not compelled to make the incriminating entries.  She has a 5th amendment objection because she is being compelled to produce and authenticate the documents, which amounts to compelled self-incrimination. See Boyd v. United States (p. 185).

5. Subpoena power and freedom from unreasonable searches and seizures

a. 4th amendment = The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated…

(1) Search =  An intrusion into a container in which there is a reasonable expectation of privacy.

(2) Seizure = A meaningful interference with a person’s freedom of movement or possessory interest.

b. United States v. Dionisio (p. 192) Grand jury subpoenaed 20 people in connection w/ a gambling investigation seeking to obtain from them voice exemplars for comparison w/ recorded conversations that had been received into evidence.   refused to furnish the voice exemplars, asserting that these disclosures would violate their rights under the 4th and 5th amendments.

(1) 5th amendment claim = Court held that there was no 5th amendment violation b/c there was no testimonial component to the voice sampling.  The compelled display of identifiable physical characteristics infringes no interest protected by the privilege against self-incrimination.

(2) 4th amendment claim =  claimed that the grand jury subpoena constituted an unreasonable seizure in violation of the 4th amendment, due to the large number of witnesses summoned, and that the subsequent directive to make the voice recording constituted an unreasonable search.

(a) Grand jury subpoena not an unreasonable seizure = Court rejected the claim that subpoenaing a person to testify before the grand jury constituted an unreasonable seizure.  The Court noted that the compulsion exerted by a grand jury subpoena differs from the seizure effected by an arrest or even an investigative stop, both of which often occur in demeaning circumstances and which involve social stigma.  A subpoena, however is served in the same manner as other legal process.  It involves no stigma and the required appearance can be arranged at a convenient time.  Although the 4th amendment provides protection against subpoenas to sweeping in its terms, there was no harassment or oppression here.  The fact that 20 witnesses were summoned was irrelevant.

The real reason behind the Court’s refusal to characterize a grand jury subpoena as a seizure was the effect that such a classification would have on the grand jury’s investigative powers.  If a subpoena were a seizure under the 4th amendment, then there would have to be probable cause to support its issuance.  But the purpose of the investigation is to determine whether or not probable cause exists.

The classification would therefore be inconsistent w/ the role of the grand jury’s role.

(b) Voice exemplars not unreasonable search = Court also rejected the claim that the provision of the voice sample was an unreasonable search. The 4th amendment provides no protection for what a person knowingly exposes to the public.  A person has no reasonable expectation of privacy in his voice, the physical characteristics, tone and manner of which are constantly exposed to the public.  “No person can have a reasonable expectation that others will not know the sound of his voice and more than he can expect that his face will be a mystery to the world.”

6. Relevance 

United States v. R. Enterprises (p. 199) Grand jury was investigating allegations of interstate transportation of obscene materials.  It issued a subpoenas for a variety of corporate books and records belonging to one of the s companies which was wholly unconnected w/ the allegations.   moved to quash the subpoenas as irrelevant to the grand jury’s investigation.  relied on US v. Nixon, where the Court held that trial subpoenas had to be supported by a showing of relevancy, admissibility, and specificity.

a. Rule 17 (c) requirement of reasonableness = Court held that a trial subpoena is different from a grand jury subpoena: the former has an adjudicatory function, while the latter serves an investigatory purpose. Grand jury subpoenas must only satisfy a showing of reasonableness.  Requiring a grand jury subpoena to satisfy the requirements of relevancy, admissibility, and specificity would cause unnecessary delay and would compromise the secrecy of grand jury proceedings.

b. Relevancy not required = Because what  will be charged with is not known until after the investigation is complete, one cannot know in advance whether the information sought will be relevant and admissible in a prosecution for a particular offense.

c. Strong presumption of reasonableness = A grand jury subpoena issued through normal channels is presumed to be reasonable, and the burden of showing unreasonableness must be on the party seeking to avoid compliance.  A motion to quash must be denied absent a showing that there is no reasonable possibility that the category of materials that the government seeks will produce information relevant to the general subject of the grand jury investigation.  Where the recipient of the subpoena does not know the general nature of the investigation, the government will have to reveal it.  

d. Effect of decision = The presumption of reasonableness is so strong that it basically eliminates the possibility of challenge.

C. Pretrial Discovery

1. Prosecutorial advantage = In general, the prosecution has a huge advantage during pretrial discovery.  They have access to  from the outset, and get especially helpful information from s who don’t know that they should keep their mouths shut.  They also have access to  witnesses through grand jury subpoena.  The defense, on the other hand, doesn’t have the right to too much.  Defense attorneys are not well-received in the discovery process.  If you were a victim or the family of a victim, would you want to assist  in his defense?  

2. Discovery by the Defense  = In addition to the discovery rights granted by the Federal Rules,  has 3 constitutional rights in the discovery process: the right to notice, the right to exculpatory evidence, and the right to confrontation.  

a. Right to Notice = ’s right to notice has 3 dimensions:

(1) Indictment = Rule 7(c) = The constitution requires that the indictment be sufficiently detailed to inform  of the nature of the charges against him, and to protect against subsequent prosecution for the same offense.  The prosecutor may add or dismiss counts any time prior to trial, and may amend information which does not affect the offense charged any time before the handing down of the verdict.  If charges are dismissed, they may be reinstituted before the right against double jeopardy attaches (in a jury trial, at the time that the jury is sworn in; in a non-jury trial, at the time the first witness is sworn in).

(2) Bill of particulars = Rule 7 (f) =  has a right to further amplification of the allegations in the indictment in a bill of particulars.  While a bill of particulars cannot rectify an indictment that fails to state a cause of action, it can be used to offset notice deficiencies.  To the extent that facts are added in the bill of particulars, they become part of the indictment.  The bill of particulars therefore may be a useful source of information to the , but cannot be used to discover evidence on which the government might rely to prove its case.  The facts given should amplify the pleadings rather than comprise the government’s evidence.

(3) Intention to use evidence = Rule 12 (d)(1) = The government may sua sponte give notice to  of its intention to use evidence against him which might be the subject of a motion to suppress.  If no such notice is given,  may demand disclosure.  The purpose of this provision is to provide  w/ facts necessary to comply w/ rule which mandates that suppression motions be made prior to tiral.

b. Right to Exculpatory Evidence 

(1) Brady v. Maryland (p. 204)  and his friend B were charged w/ felony-murder. P sought death penalty.   insisted that he did not commit the actual homicide.  Before trial,  attorney asked P to examine statements B made to police which might have established that  did not do the killing.  P had such statements, but did not give  attorney access to them.   was convicted and sentenced to death.   attorney subsequently uncovered the statements and sought a new trial.

(a) Government must disclose exculpatory evidence = Upon request by , the prosecutor must disclose evidence that is favorable to the accused and material to either guilt or punishment.

(b) Good faith irrelevant = Even if the prosecutor’s failure to disclose exculpatory evidence is not motivated by a desire to hamper the prosecution, and is truly the result of negligence or even circumstances beyond the prosecution’s control, this makes no difference.

(2) United States v. Bagley (p. 206) In a narcotics and firearms prosecution,  had made a Brady request for the names of government witnesses who had been given promises or rewards for their testimony.  Government had paid 2 witnesses for information about , but did not disclose this.   was convicted of the narcotics charge, but acquitted on the firearms charge. District court held that the failure to turn over the impeachment material was harmless error, that the jury would have found guilt beyond a reasonable doubt had the impeachment material been available to .

(a) Impeachment material falls within scope of Brady = Court agreed w/  that evidence which could be used to impeach government witnesses by showing bias was evidence “favorable to the accused” which, if disclosed and used effectively, could have made the difference b/w acquittal and conviction.

(b) Materiality required = Court held, however, that  would get a new trial for failure to disclose Brady information only if  can prove that the non-disclosure was material.  

(i) Standard of materiality = Evidence is material only if  can show that there is a reasonable probability that the result of the proceeding would have been different had the evidence been disclosed. 

(ii) Reasonable probability = Reasonable probability is that sufficient to undermine confidence in the outcome.

(c) Harmless error test rejected = Brennan and Marshall dissented, advocating the use of the harmless error test, under which the failure to disclose Brady material would be considered material unless it could be proven beyond a reasonable doubt to be harmless error.  Government would bear BOP, instead of .  They cited several reasons for their opinion:

(i) Deprives  of ability to prepare his defense = The materiality standard announced by the court exacerbates the already inequitable distribution of resources b/w the  and the government.  Prosecutors are often at the crime scene from the beginning and have considerable investigatory power.  Defense counsel are often not appointed until after  has incriminated himself during police questioning, and often know very little about the case.  When favorable evidence is in the hands of the prosecutor but not disclosed, the result is often that  is deprived of a fair chance b/f the trier of fact and the trier of fact is deprived of the ingredients necessary to a fair decision.

(ii) Requires fishing expeditions = Because  has no idea what sort of information the government has, he will have to think of everything that he could possibly ask for and request it w/ particularity.  This is hard to do.

(iii) Error often irreversible = It is very problematic that we let the prosecutor decide how to answer  questions and determine what material constitutes Brady material, since it’s fortuitous whether  will ever know whether exculpatory information has been withheld.  The government may have certain exculpatory information which it withholds from .   may be subsequently convicted and think that he has no grounds on which to challenge the verdict.  Or better yet, what do you do w/ the 95% of s who take pleas before they ever go to trial and find out what sort of information the government really has?

c. Confrontation and Compulsory Process—Discovery of government witnesses by defense

(1) Confrontation Clause = Rule 26.2 = The confrontation clause of the 6th amendment mandates disclosure of prior written or recorded statements of government witnesses at a hearing or trial so that they can be cross-examined about any inconsistencies b/w those statements and their present testimony.

(a) No pretrial right to names and statements of witnesses = Rule 16 (a)(2) But the rules do not authorize disclosure of the names and statements of government witnesses prior to trial.  The relevant question, then, was when  was entitled to the prior statements of government witnesses so that he could adequately prepare for cross examination.

(b) Right to prior statements after direct examination = USCA § 3500 (Jencks Act) To protect against pretrial discovery of the identity of witnesses or the contents of their statements, the rules provide that  does not have a right to such statements until after the completion of direct examination.  The rules do not, however, prevent the government from disclosing “3500 material” at an earlier time.  Handing over the material immediately prior to trial, for example, provides defense counsel an opportunity to study the statements fully, while avoiding the delay in the commencement of cross examination which would result if the defense had to ask for a recess after the completion of direct in order to review the material.

(2) Compulsory Process Clause = In addition to granting  the right to confront the witnesses who will testify against him, the 6th amendment grants  the right to compulsory process for obtaining witnesses in his favor.

(3) Pennsylvania v. Ritchie (p. 215)  was charged w/ the sexual abuse of his daughter.  He moved for disclosure of the confidential child authority records concerning his daughter’s allegations against him.  Agency refused, relying on a statute making the records privileged, except of court order.   was convicted. PA Supreme Court reversed, holding that  was entitled under the Confrontation Clause and Compulsory Process clause to examine the complete file.

(a) No violation of Confrontation Clause = Court rejected  contention that, by denying him access to the information necessary to prepare his defense, the trial court interfered w/ his right of cross examination.   argued that he could not effectively cross examine his daughter w/o the child authorities’ material b/c he did not know which types of questions would best expose the weaknesses in her testimony.  He further argued that the records might have revealed prior inconsistent statements or evidence of improper motive.  Reading the Confrontation Clause very narrowly, the Court concluded that the clause would only have been violated if the judge actually had prevented  attorney from cross-examining the daughter.  STUPID, STUPID, STUPID.

(b) No violation of Compulsory Process =  claimed that his denied access to the files prevented him from learning the names of witnesses who might have been able to testify in his favor.  Court basically said that we don’t use the Compulsory Process Clause anymore—use due process analysis and Brady.  Court agreed that the file might contain some relevant information, and affirmed PA Supreme Court’s remand for further proceedings concerning the materiality of the file’s contents.  But the Court’s decision was limited:

(i) No right to have  attorney search files = Court clarified that ’s right to discover exculpatory evidence did not included the unsupervised authority to search through the state files.  In the typical case, the  makes a Brady request and the state decides which information it will disclose.  Unless defense counsel becomes aware that other exculpatory evidence was withheld and brings it to the court’s attention, the prosecutor’s decision on the disclosure is final.

(ii)          Right to trial court review = Due to the limitations on a ’s right to government evidence, the Court concluded that both parties’ interests would be served by requiring that the files be submitted to the trial court for review. In other words, the idiot Court assumed that the trial judge could switch hats and act as a defense attorney, reviewing the file and picking up on all of the details and strategies that the ’s attorney might have relied upon.  STUPID.

(c) Brennan and Marshall dissenting = Brennan and Marshall point out how ridiculous this opinion is:

(i) Objecting to narrow reading of Confrontation Clause = Surely, the confrontation clause provides more than right to literally cross-examine witnesses.  The right of confrontation may be significantly weakened by events occurring entirely outside the courtroom, such as the wholesale denial of access to material that would serve as the basis for a significant line of inquiry at trial.  Essential to testing a witness’s account of events is the ability to compare that version w/other versions the witnesses has earlier recounted.  Denial of access to a witness’s prior statements thus imposes a handicap that strikes at the heart of cross examination.

(ii) Objecting to use of trial judge as substitute for defense counsel = Under Bagley, evidence is regarded as material only if there is a reasonable probability that it might affect the outcome of the proceeding.  Prior statements on their face may not appear to have such force, since their utility may lie in their more subtle potential for diminishing the credibility of the witness.  The prospect that these statements will not be regarded as material is enhanced by the fact that a trial judge is allowed to make the decision in this case.  Only the defense counsel is adequately equipped to determine the effective use for the purpose of discrediting the government’s witness and thereby furthering the accused’s defense.

d. Discovery of  statements by defense = Rule 16 (a)(1)(A) = The rules provide that  has a right to discover any statement he may have made to a law enforcement officer whose identity as an officer was known at the time.  The rules also provide for discovery of ’s testimony b/f the grand jury or in any other pretrial hearing in connection w/ the indictment.

e. Discovery of  prior record = Rule 16 (a)(1)(B) = Upon request of , government shall furnish to  a copy of his prior criminal record.

f. Discovery of documentary evidence and tangible objects = Rule 16 (a)(1)(C) = Upon request of , government must permit  to inspect and copy or photograph books, papers, tangible objects, etc. which are in custody of government and which are material to the preparation of s defense or intended for use by the government as evidence in chief at the trial, or were obtained from or belong to .
g. Discovery of expert testimony = Rule 16 (a)(1)(D) = Upon request of , government shall permit  to inspect, copy, or photograph any results or reports of physical or mental examinations, tests, or experiments which are w/in custody of government and which are material to the preparation of the defense or are intended for use by the government as evidence in chief at trial.
h. Pretrial Discovery Conference = Rule 17.1 = The discovery conference is an opportunity for the parties to resolve a wide range of pretrial matters in an efficient manner.  It can avoid unnecessary litigation over plainly discoverable matters, and can provide both parties w/ more discovery than the rules require.  To prepare for the conference, the defense attorney usually prepares a letter to the prosecutor, in which each of the items sought by the defense is enumerate, w/ some legal and factual authority for its production cited.  The letter serves as a checklist for discussion at the conference, and will eventually be submitted to the court, along w/ the prosecutor’s response, as part of a formal discovery motion.
i. Informal discovery by defense = Often,  can get more information than he is entitled to receive through informal dealings w/ the prosecution.  Giving extra information can sometimes work to the government’s advantage since they are usually trying to expedite the plea process.
(1) Witness interviews = Rule 15 = Unlike the prosecutor, the defense attorney has no power to compel anyone to speak w/ him prior to trial, except for a very limited right to depose witnesses pursuant to court order in exceptional circumstances.  Nevertheless, every effort should be made to interview all potential witnesses, including those of the government. 

(2) Motions to suppress = Rule 12 = Defense attorneys often file motions to suppress not b/c they think that they will win them, but so they can get a cop on the stand and ask him some questions.

(3) Plea negotiation = Rule 11 = No information that is disclosed in plea negotiations can be used against , so he can use this as an opportunity to open up a bit and get some facts in return.  

3. Discovery by the Prosecution = The prosecution is entitled to request the same sort of information from the defense that the defense requests from the government, but its rights are more limited.  Limitations are only fair, given that the government can otherwise abuse its subpoena power and beat s into testifying before they ever get counsel.  Hee hee.

a. Limitations on prosecution’s discovery rights
(1) Reciprocal discovery right =  The government has a right to disclosure by the defense only if the defense has requested the same information by the government.

(2) Only right to evidence which  will use at trial = The government can only obtain from  that information which  intends to offer in his case-in-chief.  The government cannot request information from  on the grounds that it is material to the preparation of its case.

b. Information subject to disclosure 

(1) Documents and tangible objects = Rule 16 (b)(1)(A) = If  requests disclosure of government documents, then, upon compliance w/ the request by the government, , on request of the government, shall permit the government to inspect, copy, or photograph the papers, books, tangible objects, etc. which are in ’s custody and which  intends to introduce as evidence in chief at trial.

(2) Expert testimony = Rule 16 (b)(1)(B) = If  requests disclosure of expert testimony, then, upon compliance w/ such request by the government, , on request of the government, shall permit the government to inspect, copy, or photograph any results or reports of physical or mental examinations, tests, or experiments which are w/in custody of , whichintends to introduce as evidence in chief at trial or which were prepared by a witness whom  intends to call at trial when the results or reports relate to that witness’s testimony.

c. Information not subject to disclosure = Rule 16(b)(2) = The rules do not authorize the discovery or inspection of reports, memoranda, or other internal defense documents made by , or ’s attorneys in connection w/ the investigation or defense of the case, or of statements made by , or by government or defense witnesses to the  or ’s attorney.  This is basically a prohibition on the discovery of  work product.

United States v. Nobles (p. 228)  counsel sought to impeach the credibility of key prosecution witnesses by testimony of a defense investigator regarding statements previously obtained from the witnesses by the investigator.  Question was whether the court could order the defense to reveal the relevant portions of the investigator’s reports for the prosecutions use in cross-examination. In other words, the government sought the reverse of the 3500 rule.  objected on several grounds, and the court rejected all of them.

(1) No 5th amendment violation = Disclosing the contents of the investigator’s report would not violate ’s right against self-incrimination.   didn’t prepare the report, and none of the information which he conveyed to the investigator was contained in it.  5th amendment privilege against self-incrimination is personal to  and does not extend to testimony or statements of 3rd parties called as witnesses at trial.

(2) Rule 16 applies only to pretrial discovery = Rule 16 provides that the government’s right of discovery arises only after  has successfully sought discovery of he same type requested by the government, and is confined to matters which the  intends to produce at trial.  But this rule does not limit the government’s right to discovery once the trial has begun.  Rule 16 governs only pretrial disclosure.

(3) Work product doctrine inapplicable = ’s last argument was that the investigators report was work product that is not subject to discovery under Rule 16(b)(2).  

(a) Defining scope of work product = Defense attorney work product is reflected in interviews, statements, memoranda correspondence, briefs, mental impressions, personal beliefs, and other tangible and intangible evidence of this sort.  The purpose of the work product doctrine is to shelter the mental processes of the attorney, providing a privileged area w/in which he can analyze and prepare ’s case.  Since attorney’s must often rely on the assistance of investigators and other agents, the doctrine would also protect material prepared by agents of the attorney.  The investigator’s report in this case would therefore fall w/in the scope of the privilege.

(b) Waiver of the work product privilege = The work product privilege is a qualified privilege that can be waived.  By electing to present the investigator as a witness,  waived the privilege w/ respect to the matters covered in his testimony.   can no more advance the work product doctrine to sustain a unilateral testimonial use of work product materials than he could elect to testify on his own behalf and thereafter assert his 5th amendment privilege on cross examination.

d. Government’s limited rights to notice
(1) Notice of alibi = Rule 12.1 = Upon written demand of the prosecutor stating the time, date, and place at which the alleged offense was committed,  shall provide the government w/ written notice to offer an alibi defense.  Such notice shall state the specific place or places at which  claims to have been at the time of the alleged offense and the names and addresses of the witnesses upon whom  intends to rely in order to establish the alibi.

Williams v. Florida (p. 232) Florida law required , upon request, to notify the prosecution prior to trial of his intention to assert an alibi defense, and to provide the names of any alibi witnesses.   objected on 5th amendment grounds, claiming that the requirement violated his privilege against self-incrimination.

(a) Notice of alibi does not violate right against self-incrimination = That  faces a dilemma b/w complete silence and presenting a defense has never been thought an invasion against compelled self-incrimination.  Just like  must face the consequences of choosing to take the witness stand himself, he must face the consequences of choosing to assert an alibi defense.  He is not being forced to do anything.

(b) Purpose of notice requirement = The government has the right to prepare for such a defense. We could not expect a prosecutor to effectively deal with a witness who has been placed on the stand at the last minute, and who may very well be lying, w/o giving him a chance to investigate the reliability of the witness and the facts to which he is testifying.  If there were no notice of alibi rule, the state would simply request a continuance on the grounds of surprise, and  could not contend that this would raise any self-incrimination problems.

(2) Notice of insanity defense = Rule 12.2 = If  intends to rely upon the insanity defense, he must notify the government of that intention w/in the time provided for the filing of pretrial motions.  If there is a failure to comply w/ timely notice, then insanity may not be raised as a defense.  Obviously, this provision is necessary so that the government can prepare rebuttal evidence.

(3) Notice of defense based on public authority = Rule 12.3 = A  intending to claim a defense of actual or believed exercise of public authority on behalf of a law enforcement or federal intelligence agency at the time of the alleged offense must notify the government of that intention.  Same rationale applies.

Motions to Suppress Illegally Obtained Evidence 

In general = Motions to suppress deal w/ constitutional restrictions on police investigative activities.  These activities take 3 forms:  searches and seizures for tangible evidence, limited by the 4th amendment; use of incriminating statements obtained from , which are limited by the 5th amendment self-incrimination clause and 6th amendment right to counsel clause; and pretrial identification procedures, which must conform to the 5th amendment due process clause.

D-I: FOURTH AMENDMENT—Freedom from unreasonable searches and seizures
1. Definitions = 4th amendment provides that “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures shall not be violated, and no warrants shall issue, but on probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
a. Unreasonable search = A search is an intrusion by the police into places in which a person has a reasonable expectation of privacy.  An unreasonable search occurs when the officer acts w/o having sufficient grounds to believe that the place entered contained fruits, instrumentalities or evidence of a crime.  The evidentiary standard which must be met for a search to be reasonable is probable cause, although lesser intrusions can be justified by a reasonable suspicion.

b. Unreasonable seizure = A seizure occurs when the police deprive the owner of the possession of his or her property, or when a person is deprived of his or her freedom of movement.  Probable cause is also required for a seizure to be reasonable, although lesser deprivations may be justified by reasonable suspicion.

c. Warrants = A warrant obtained by a neutral magistrate is presumed valid.  Searches and seizures without warrants, however, may be justified where exigent circumstances exist.

2. Exclusionary Rule = Evidence obtained by violating the ’s constitutional rights may not be introduced into evidence by the prosecution for the purpose of proving ’s guilt.  This is the principal means of enforcing the 4th amendments guarantee against unreasonable searches and seizures.  
a. Weeks v. United States (p. 243) This was the initial case which held that illegal obtained evidence could not be admitted against   in federal courts under the 4th amendment.  The Court stated: “If letters and private documents can be seized illegally and held and used in evidence against a citizen accused of an offense, the protection of the 4th amendment declaring his right to be secure against such searches and seizures is of no value, and…might as well be stricken from the Constitution.”

b. Mapp v. Ohio (p. 241)  was convicted of possessing pornography, obtained in an illegal search of her house.  Police came to her door, and she refused to let them in b/c they didn’t have a warrant.  They came back later and smashed the door down. She asked again for a warrant, they showed her a phony piece of paper.  She snatched the paper and ran into the back of the house.  They chased her into the room where they found the lewd and lascivious material.  Bad Miss Mapp.  Perfect example of how we do NOT want the police to behave.  Question was whether exclusionary rule applied to state courts.

(1) Exclusionary rule is constitutionally required = Court held that, since the 4th amendment is enforceable against the states, it is enforceable against them by the same exclusionary rule that applies on the federal level.  To say that an accused is protected under the 4th amendment w/o excluding from trial the evidence that was obtained by its violation would be to grant the right against unreasonable searches and seizures, but in reality to withhold its privilege and enjoyment.  Without the exclusionary rule, the 4th amendment would be meaningless.

(2) Rationales = Three rationales for viewing the exclusionary rule as an essential component of the 4th amendment echoed in the Court’s opinion:

(a) Deterring police misconduct = The Court offered what is today considered the only justification for the exclusionary rule:  denying government officials enjoyment of the benefits of their wrongdoing deters them from acting illegally in the first place.

(b) Judicial integrity = In addition, the Court was saying that it would not be a party to misconduct by the executive branch.  “Nothing can destroy a government more quickly than its failure to observe its own laws, or worse, its disregard of the character of its own existence.”

(c) Protecting privacy rights = In holding that the exclusionary rule applied to the states, the Court stated: “Having once recognized that the right to privacy embodied in the 4th amendment is enforceable against the states, and that the right to be secure against rude invasions of privacy by state officers is, therefore, constitutional in origin, we can no longer permit the right to remain an empty promise.”  The reference to privacy is, however, completely absent in all recent decisions interpreting the constitutional basis for the exclusionary rule.

c. Wong Sun v. United States (p. 248) Police arrested Hom Way for heroin possession after 6 weeks of surveillance.  Hom Way said that he got the drugs from Blackie Toy.  The agents broke into Toy’s house and handcuffed him.  The entry was w/o probable cause (the Court ultimately held) and therefore illegal.  Immediately after the entry, Toy made a statement accusing Yee of selling narcotics.  The agents went to Yee’s house and found him in his bedroom, where he retrieved heroin from a bureau and surrendered it to the police.  Yee said that Toy and Wong Sun sold him the drugs.  The agent’s went into Wong Sun’s house and arrested him (again w/o probable cause).  Both Wong Sun and Toy were arraigned and released on their own recognizance.  Wong Sun was later interrogated.  He was informed of his right to remain silent, but went on to make a confession, which he refused to sign.

(1) Issues of admissibility = Ultimately, Toy and Wong Sun were facing conviction.  The government did not prosecute Hom Way or Yee.  The issues before the court were:

· Whether the post-arrest statements made by Toy after the illegal entry into his house could be used against him.

· Whether the drugs seized from Yee could be used against Toy.

· Whether the drugs seized from Yee could be used against Wong Sun.

· Whether Wong Sun’s confession was admissible against him.

(2) Applicable exclusionary rule tests = The Court recited a number tests which it derived from the standard formulation of the exclusionary rule:

(a) Determining whether there is a primary taint = The first question that the Court asks is whether there was an initial 4th amendment violation which brings the exclusionary rule into play.  The original illegal search or seizure is the “primary taint,” and the evidence which is a direct result of the illegality is inadmissible against the person whose constitutional rights were violated.

(b) Exploitation of the primary taint = The next question is whether there is any evidence that was obtained through exploitation of the initial illegality.  Derivative evidence that is the indirect result of the initial illegality is likewise inadmissible against the person whose constitutional rights were violated.

(c) Purged taint exception = Finally, the Court asks “whether, granting the establishment of the primary illegality, the evidence to which instant objection is made has been come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint.”  Stated differently, if enough additional factors intervene b/w the original illegality and the final discovery of the evidence, neither the deterrence nor the judicial fairness rationales behind the exclusionary rule applies. Therefore, the evidence may be admissible despite the fact that it would not have been discovered but for the primary illegality.  In this case, the Court held that the government could demonstrate “purged taint” in two ways:

(i) Independent source = If the government can demonstrate that it obtained evidence from a source independent of the illegality, then the evidence may be admissible.

(ii) Attenuation = If the government can demonstrate that enough time passed and intervening factors occurred by the time it came upon the sought after evidence, the court may find that the link between the illegality and the discovery of the evidence has been so attenuated that the exclusionary rule may no longer apply.

(3) Primary taint = Here, there were two primary illegalities: the illegal entrance into Hom Way’s house, and the illegal entrance into Toy’s house.  Each entrance was illegal since there was no probable cause to support entry.  All the police had to go on was the initial tip of Hom Way, and the subsequent tip of Yee.  Neither sources were known to be reliable, and the information provided by each was uncorroborated.  The entrance into Hom Way’s house was ultimately irrelevant, however, b/c he was not prosecuted.  None of the other s could raise a 4th amendment claim arising from the violation of his rights.

(4) Use of Toy’s statement = Court held that Toy’s statement, made right after the invasion of his house, could not be used against him b/c it was a “fruit” of the illegal invasion.  Court rejected government’s argument that the statement was admissible b/c it related from an intervening independent act of free will (i.e., Toy’s decision to speak).  Court cited the fact that he was surrounded by 6 or 7 officers who had handcuffed him and pointed a gun at his head—hardly circumstances promoting the “voluntariness” which would have purged the primary taint of the illegal invasion into his house.

(5) Use of drugs against Toy = Court also disallowed the use against Toy of the drugs seized from Yee.  The seizure was the direct result of Toy’s statement, which was in itself an inadmissible fruit of the illegal invasion.  The seizure was also an exploitation of the primary illegality.  The relationship b/w the original illegality, Toy’s statement implicating Yee, and the seizure of the drugs from Yee was so close that nothing had occurred to purge the taint of the illegal entry.

(6) Use of drugs against Wong Sun = The drugs were, however, admissible against Wong Sun, even though their seizure had been the direct product of the illegal entry into Toy’s house.

Lack of standing = Wong Sun lacked standing to object to the seizure of the drugs, because the drugs were obtained in violation of Toy’s rights, not his own.  4th amendment rights are personal.  If the illegality did not violate the constitutional rights of  himself, he has no 4th amendment claim.

(7) Use of Wong Sun’s confession = The Court conceded that Wong Sun’s arrest was w/o probable cause, and therefore illegal.  But b/c he was released several days after the arrest, and b/c he returned voluntarily to make the statement, the connection b/w the arrest and the statement had become so attenuated as to dissipate the taint.

(8) Questioning the justification for the exclusionary rule = If the exclusionary rule is all about deterrence, why does it matter whose rights were violated?  Shouldn’t illegally seized evidence be inadmissible altogether?  Apparently not—even the Warren Court never took the exclusionary rule this far.

d. United States v. Calandra (p. 253) ’s place of business was searched pursuant to a warrant and an incriminating document recovered.   was subpoenaed to appear b/f grand jury and testify w/ respect to the document.   moved to suppress the document on the grounds that it had been illegally seized, there being no probable cause for the warrant.  He further argued that he should not be required to testify about a document which had been obtained in violation of his constitutional rights.

(1) Exclusionary rule does not apply to grand jury proceedings = Court held that a grand jury witness cannot refuse to answer questions on the ground that they were based on evidence which had been illegally seized.  Court stressed that the deterrence function of the exclusionary rule would not be furthered by barring evidence which could not be used at trial.

(2) Exclusionary rule not a constitutional right = The Court basically rewrites constitutional history, classifying the rule as follows: “[T]he rule is a judicially created remedy designed to safeguard 4th amendment rights generally through its deterrent effect, rather than a personal constitutional right of the party aggrieved.”

(3) Deterrence is sole justification = Court goes on to state that the rule’s prime purpose is to deter future unlawful police conduct and thereby effectuate the guarantee of 4th amendment against unreasonable searches and seizures.  The purpose of the exclusionary rile is NOT to redress the injury to the privacy of the search victim.  The ruptured privacy of the victims’ homes and effects cannot be restored.  

(4) Brennan and Marshall dissenting = Brennan and Marshall point out that there is no authority for the majority’s contention that the exclusionary rule is all about deterrence.  They restate the judicial integrity function, and note that the Court has previously viewed the exclusionary rule not merely as a judicially created remedy, but as “part and parcel of the 4th amendment’s limitation upon governmental encroachment of individual privacy.”  Instead of simply saying that the exclusionary rule should apply only at the trial stage rather than throughout the criminal process, the Court went on to deconstruct the rule altogether.

e. Leon v. United States (p. 271) The police, in preparing an affidavit to obtain a search warrant, relied on both information from a confidential informant as well as their own investigation.  A facially valid warrant was issued, and several premises were searched pursuant to it, yielding evidence of various narcotics violations.  The two lower courts reviewing the case concluded that the police affidavit had not established probable cause (b/c it relied on stale information and b/c it did not establish the informant’s credibility.  Question was whether exclusionary rule should bar the use of evidence obtained by officers acting in reasonable reliance on a search warrant issued by a detached and neutral magistrate, but ultimately found to be unsupported by probable cause.

(1) Good faith exception = The exclusionary rule will not bar the use of evidence obtained by officers who acted reasonably in relying on an invalid search warrant.  It is possible that court will extend the good faith exception to apply to warrantless searches as well, although the Court has not yet approved such an extension..

(2) Reiterating that exclusionary rule is not constitutionally required = Court relies on Calandra for the proposition that the exclusionary rule is not required by the 4th amendment, and operates only as a judicially-created remedy.  The wrong condemned by the 4th amendment is fully accomplished by the unlawful search or seizure—admitting illegally obtained evidence works no additional 4th amendment wrong.  The exclusionary rule is neither intended nor able to cure the invasion of ’s rights. 

(3) Cost/benefit balancing test required = In determining whether the exclusionary sanction is appropriate in a case where the police have relied on a defective warrant, the Court must weigh the costs and benefits of preventing the use of illegally obtained evidence in the prosecution’s case-in-chief.

(a) Costs = Court concluded that there are substantial costs associated w/ excluding reliable evidence. The guilty go free.  The Court apparently ignored that the data cited showed only a 0.6% non-conviction rate.  What a huge impact. Wow.

(b) Benefits = By contrast, the benefits of excluding the evidence are minor, at least where the police act in objectively reasonable reliance on a search warrant.

(i) No deterrence of issuing magistrate = Issuing magistrates would not be deterred by exclusion of evidence obtained in reliance on an invalid warrant b/c they have no stake in the outcome of criminal prosecutions.

(ii)        No deterrence of police officers = Excluding the evidence would no deter      police, b/c they did not intend to violate anyone’s constitutional rights by relying on what they thought was a valid warrant.  The error was the fault of the magistrate.  Penalizing the police for the magistrate’s error would be pointless.

(4) Exceptions to application of good faith doctrine =The majority pointed out that the good faith exception did not mean that the exclusionary rule would be inapplicable whenever an officer does not have reasonable grounds to believe that the warrant was properly issued.

(a) Inadequate affidavit = If the officer knew that the affidavit supporting the warrant contained no more than conclusory assertions and did not provide facts which could reasonably be interpreted to establish probable cause, then the officer would not be able to claim that he reasonably relied on the warrant once issued.

(b) Rubber-stamping magistrate = Nor will the exception apply if it appears that the magistrate makes a habit of granting warrants without attention to the facts on which they are based.  If the searching officer knows this, he cannot claim that it was reasonable for him to rely on the warrant once produced.

(5) Brennan and Marshall dissenting = Naturally, Brennan and Marshall point out what’s wrong w/ the majority analysis:

(a) Deterrence not sole justification = Again, Brennan and Marshall point out that the exclusionary rule is not just about deterrence.  It’s about guarding against the violation of one’s privacy rights.  And to the extent that the rule does have a deterrent effect, we shouldn’t care who it deters.  Whether the police or the judiciary violate the 4th amendment, we should exclude the evidence to reinforce the message that the behavior is wholly unconstitutional and to ensure that everyone—issuing magistrates and the police— will be more careful next time.

(b) Costs of exclusionary rule are low = Brennan and Marshall point out that it is rare that the guilty go free b/c of the exclusionary rule.

(c) Benefits are substantial = The exclusionary rule promotes institutional compliance w/ the 4th amendment generally.  Since in close cases there will not longer be any incentive to err on the side of constitutional behavior, police will adopt a “wait and see” approach in situations where there is a question about a warrant’s validity or the basis for its issuance.

f. Nix v. Williams (p. 290) This is case of the famous Christian Burial speech.  Williams was charged w/ the murder of a little girl.  The police were transporting him to Des Moines, where he would meet with his attorney and be questioned.  The police were strictly instructed not to question Williams during the drive.  Instead of directly questioning Williams on the whereabouts of the body, one of the police informed him that a snow storm was approaching, and that it sure would be terrible if the little girl’s body got so covered up that they were unable to locate it and give her a proper Christian burial.  Being a deeply religious killer of children, Williams directed the police to the body.  The search team was only a couple of miles away from the body when the search was called off.

(1) Inevitable discovery exception = Evidence may be admitted if it would inevitably have been discovered by other police techniques had it not first been obtained through illegal discovery.  Prosecution bears BOP by preponderance of the evidence that the information would inevitably have been discovered by lawful means.

(2) Rationale for the exception = Court’s rationale for the inevitable discovery exception was that such a doctrine does not violate the core rational behind the exclusionary rule.  That rationale is that, in order to deter illegal police conduct, the prosecution should not be placed in a better position than it would have been in had there been no illegality.  Where the evidence would inevitably have been discovered, admitting the evidence does not place the prosecution in a better position than it otherwise would have been in absent the illegality.  On the other hand, keeping the evidence out would place the prosecution in a worse position, a result for which there would be no sound rationale.

(3) Good faith not required = Court refused to make it a condition of the inevitable discovery exception application that the prosecution prove an absence of bad faith on the part of the police.  Refusing to allow evidence that would inevitably been discovered anyway merely on the grounds that the police used bad faith in obtaining the evidence would place the prosecution in a far worse position than had there been no illegality.  Furthermore, such a good faith requirement would fail to take into account the enormous societal cost of excluding the truth.

3. Searches and Seizures

a. What is Protected?

Katz v. United States (p. 298)  was indicted for transmitting wagering information by telephone in violation of federal law.  At trial, government was permitted to introduce evidence of the petitioner’s end of the phone conversations, overheard by FBI agents who had attached an electronic listening and recording device outside of the public phone booth from which  had made his calls.  

(1) 4th amendment protects people not places =  framed the issue in terms of whether a public phone booth could be considered a “constitutionally protected area” under the 4th amendment.  The Court held that this question made little since.  The 4th amendment protects people, not places.  What a person knowingly exposes to the public, even in his own home or office, is not a subject of 4th amendment protection.  But what he seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected.  Here,  had no expectation that he would not be seen standing in the phone booth, but he did have an expectation that the contents of his conversation would be kept private.

(2) Unauthorized electronic eavesdropping constitutes illegal search and seizure = Court held that the government’s activities in electronically listening and recording ’s words violated the privacy on which he justifiably relied while using the telephone booth and thus constituted a search and seizure w/in the meaning of the 4th amendment.  

(3) Warrant required = Court noted that the officers acted in a restrained manner:  they did not begin the electronic surveillance until their investigation had established a strong probability that he was using the telephone in question to transmit gambling information, listened for limited durations, and were careful only to listen to the relevant phone calls.  But they could have and should have gotten a warrant to authorize the search.

(4) Justifiable expectation of privacy test = Harlan announced a two-part test in his occurrence which is used to test whether  has a justifiable expectation of privacy in a particular place:

(a) Subjective expectation = First,  must have an actual expectation of privacy in the particular place in question.

(b) Objective expectation = Second, the expectation must be one that society is prepared to recognize as reasonable.

b. Who is Protected?

Rakas v. Illinois (p. 302) Police stopped a car in which s were riding as passengers, suspecting that the vehicle might have been the getaway car in a robbery.  Police searched the interior of the car and found a sawed-off rifle under the seat, and shells in the glove compartment.   did not assert a privacy interest in the items seized (they didn’t want to admit that they owned the gun) or in the car itself (they didn’t own the car).  Nonetheless, they claimed that the search and seizure violated the 4th amendment.

(1) Target theory rejected = Court rejected the target theory, which focuses on whether the person seeking to challenge the legality of the search was himself the victim of the search or seizure.  This theory permits would permit a  to assert that a violation of the 4th amendment rights of a 3rd party entitled him to have evidence suppressed, so long as the search was directed at him as well.  The Court concluded that since the exclusionary rule is an attempt to effectuate the 4th amendment, it is proper to permit only s whose 4th amendment rights have been violated to benefit from the rule’s protections.

(2) “Legitimately on the premises” test rejected = Court also rejected the rule announced in Jones v. United States (p. 302), which held that anyone legitimately on the premises where a search occurs may challenge its legality.  Court stated that this interpretation of the exclusionary rule would be too broad, and result in the unwarranted exclusion of additional evidence.

(3) Only  whose 4th amendment rights have been violated has standing = The Court announced a one-step analysis of 4th amendment cases, in which the standing issue is not a distinct question, but is instead handled as part of a single inquiry into whether  had a reasonable expectation of privacy which was unreasonably violated by the search.

c. What Constitutes a Search or Seizure?

Jacobsen v. United States (p. 306) In compliance with company policy, Federal Express employees opened a damaged package to examine its contents.  The package contained a tube, which the employees cut open.  They found plastic bags containing white powder. The employees placed the contents back into the tube, placed the tube back in the box, and notified the DEA.  The first DEA agent to arrive saw that the end of the tube had been split open, removed the plastic bags from the tube, saw white powder, opened the bags, removed a trace of the powder, and performed a field test which identified the substance as cocaine.

(1) No search within meaning of 4th amendment = Court concluded that neither the employee’s nor the DEA agent’s activities in connection w/ the package constituted a search w/ in the meaning of the 4th amendment:

(a) 4th amendment applies only to government actors = The initial opening of the package by the Federal Express employees was not a search b/c it was performed by private actors.  4th amendment places limitations only upon government actions. s therefore had no legitimate expectation of privacy in the package while it was in possession of private actors.

(b) No search where government actors uncover no new information = Furthermore, the Court held that the reopening of the package did not constitute a 4th amendment search b/c it was a repeat performance of a search already performed by private actors.  Because the government action did not exceed the scope of the private search and uncovered no new information, it infringed no legitimate expectation of privacy and hence was not a search under the 4th amendment.

(2) Seizure was reasonable under 4th amendment = Court did find, however, that the agent’s “assertion of dominion and control” over the package and its contents constituted a seizure.  But the seizure was reasonable, given that the government agents had probable cause to believe that the package contained contraband.

(3) Field tests for contraband = Finally, the Court held that the field test amounted to a reasonable seizure under the 4th amendment, but did not constitute a search.

(a) No legitimate expectation of privacy in contraband, so no search = Court held that a chemical test that merely discloses whether or not a particular substance is cocaine does not compromise any legitimate interest in privacy, and therefore does not constitute a search.  A party cannot have an expectation of privacy in contraband.

Analogy to canine sniff test = Court analogized a field test to a sniff test, which the Court has also determined not to constitute a search under 4th amendment.

(b) De minimis infringement of possessory interest, so no unreasonable seizure = Court noted that, while the initial seizure of the package was held to be reasonable, a seizure lawful at its inception can violate the 4th amendment if the manner of its execution unreasonably infringes protected possessory interests.  Here, the Court held that there was a very minimal infringement on s property interests—only a trace amount of material was involved and the property had already been lawfully detained.  There was a seizure, but it was a reasonable one.

(4) Brennan and Marshall dissenting = Brennan and Marshall dissented on the ground that the majority improperly focused on the nature of the evidence seized rather than the context in which it was taken.  In their view, a search conducted in violation of the 4th amendment is not made lawful by the type of evidence that it brings to light.

d. The Probable Cause Standard

(1) Illinois v. Gates (p. 316) Illinois police received an anonymous letter stating that a couple named Susan and Lance Gates were drug dealers, that Susan would drive their car to Florida on a certain date, and that Lance would fly down shortly thereafter, and drive the car back w/ $ 100K of drugs in the trunk.  Police confirmed that couple lived in area and that plane reservations to Florida existed for the relevant dates.  Cooperating Florida police placed Lance under surveillance in Florida and saw a woman (presumably Susan) pick him up in a car registered to Lance.  Illinois police obtained a search warrant for their residence and car, and conducted a search revealing drugs upon the couple’s return.  Issue was whether probable cause existed for the warrant.  

Note: This case was decided b/f the good faith exception was articulated in Leon.
(a) Rejecting restrictive test for probable cause = In Aguilar v. Texas, the Court held that material from an informant could establish probable cause for a search warrant only upon a showing of two factors:  (1) There had to be evidence that the informant was a reliable witness (either b/c he had been reliable in the past or b/c there was special reason to believe that his information in this particular case was reliable), and (2) There had to be facts showing the informant’s basis of knowledge, or how he came upon the information that he supplied to the police.  The Court rejected this test as too restrictive.  

(b) Totality of the circumstances test = Court stated that, while the Aguilar factors were still relevant, probable cause would turn on a more flexible totality of the circumstances test.  The Court defined the test as a practical and nontechnical one which turned on the assessment of probabilities in particular factual contexts, rather than reducing the probable cause determination to a rigid set of rules.

(c) Corroboration = Corroboration of aspects of the informant’s story may be combined w/ the story itself in determining whether there is probable cause.  Here, aspects of the informant’s letter were corroborated by the police’s investigatory efforts.

(d) Brennan and Marshall dissenting = Brennan and Marshall argued that the majority’s test amounted to treating informant’s as being presumably reliable, which, in his view, is a highly unreasonable assumption.

(2) Whren v. United States (p. 325) Police were patrolling a high drug area in an unmarked car.  They basically followed s around and waited for them to do something wrong so that they could pull them over.  Sure enough, the ’s truck made a sharp turn and drove off at excessive speed.  Police pull them over on account of traffic violations, and notice what appeared to be crack in the front seat.  They arrested  for possession and seized the drugs. 

(a) Rejecting objection to pretextual traffic stop = s objected to the search and seizure on grounds that the stop was pretextual.  The police were not really motivated by the minor traffic offenses, but by their assumption (rightful, in this case) that everyone in the area was doing drugs.  Court says so what.

(b) Probable cause for traffic violation will support non-traffic related search = Court held that, if the police have probable cause to believe that a traffic law has been broken, they may stop the perpetrator, even if their motive in doing so is to seek evidence of some other crime for which they do not have probable cause or even reasonable suspicion. In other words, there is no “pretext” exception to the general rule that police may make a warrantless stop of a vehicle when they have probable cause to believe that an offense has been committed.  The moral of the story is that you should behave yourself while driving, b/c the police can get you for anything they want.

e. The Warrant Requirement

(1) United States v. Watson (p. 333) Court held that arrest warrants, as a general rule, are not constitutionally required.  This makes sense.  The police can’t stop someone for a crime on the street and tell them to “wait right there” until they get a warrant for their arrest.

(2) Payton v. New York (p. 333) NY detectives suspected  in murder of gas station attendant.  Without a warrant, they broke into his house w/ a crowbar.  No one was there, but in plain view was a gun, which the police used against  at trial.

(a) Warrant required for entrance into home = Absent exigent circumstances, a warrantless entry into a home is unconstitutional, even when a felony has been committed and there is probable cause to believe that incriminating evidence will be found inside.   

(b) Result of invalid arrest = A warrantless arrest made in violation of Payton will not prevent  from being brought to trial.  The principal consequence of an invalid arrest is likely to be that evidence seized during the arrest will not be admissible.  In this case,  was prosecuted, but the gun found by the police upon their illegal entry could not be used against him at trial.

f. Exceptions to the Warrant Requirement 

(1) Consent = If you welcome the police into your home, offer them coffee, and tell them that they can look around, you can’t really object to them using whatever they find against you.

(2) Plain view
Arizona v. Hicks (p. 342) A bullet fired through the floor of ’s apartment, striking and injuring a man in the apartment below.  Police officers arrived and entered ’s apartment to search for the shooter, weapons, etc.  They found and seized three weapons including a sawed-off rifle, and also found a stocking-cap mask.  Upon noticing very expensive stereo equipment in what was otherwise a bare apartment, the police officers suspected that a burglary/ robbery might have occurred.  One of the officers moved the equipment in order to retrieve the serial numbers from the back, and discovered that the equipment had been reported stolen.

Requirements for plain view exception = The plain view exception to the warrant requirement allows police who are on the premises for a lawful purpose to make a warrantless seizure of evidence which is w/in their plain view.  

(a) Legally on premises = First, the officers must not have violated the 4th amendment in arriving at the place from which the items were plainly viewed.

(b) Probable cause = Second, the incriminating nature of the items must be immediately apparent.  In other words, the officers must have probable cause to believe that the object is incriminating.  In this case, there was no probable cause to believe that the equipment was stolen until the officer moved it around to uncover the serial numbers.  

(c) Lawful right of access to object = Third, the officers must have a lawful right of access to the object itself.  So if a policeman is standing on a public sidewalk and sees through the window of someone’s house a marijuana plant, he can’t go in and take it, b/c he’d have no lawful access to the inside of the house.

(d) Scope of exception = Finally, the scope of the plain view doctrine is limited by the purpose for which the police are on the premises.  If the police have probable cause to enter a house, they cannot go in and rummage through the closets, find incriminating evidence, and claim that it was in plain view.  But, police are allowed to seize evidence of a crime unrelated to the one which brought them to the premises if the evidence is in plain view.  So if police have probable cause to enter a house to investigate a burglary, and they find crack on the coffee table, they can seize it lawfully under the plain view doctrine.

(3) Exigency 
Chimel v. California (p. 346) Police officers came into home of , who was suspected of having robbed a coin shop.  They had an arrest warrant, but no search warrant.  After arresting , police conducted a full-scale search of ’s three-bedroom house and discovered some of the stolen coins.  

(a) Limiting physical area of search incident to arrest = Court held that searches incident to arrest are permissible in order to guard against harm to the arresting officer.   The search in the present case, however, was unconstitutional b/c it was unnecessarily widespread.  

(i) Search of arrestee’s person = Police are permitted to search the person of the accused upon performing an arrest in order to remove any weapons that the accused might seek to use in order to resist arrest or effect his escape.

(ii) Search of area of arrestee’s immediate control = In addition, police are justified in searching the immediate area of the arrest, meaning the area from w/in which the accused might gain possession of a weapon or destructible evidence.

(b) Police only permitted to search room in which arrest occurs = Court went on to interpret its “immediate area” requirement to mean that the officer may not routinely search any room other than that in which an arrest occurs.  Even in that room, the officer will have no justification for searching all of the desk drawers or concealed areas.  Such extensive searches are permitted only under the authority of a warrant.

(c) White dissenting = White argued that it’s stupid to make a police officer, who effects an arrest based on probable cause, leave the premises in order to get a warrant when there must always be a strong possibility that the associates of the arrested man will remove the items for which the police have probable cause to search.  Good point.

(4) Cars

(a) United States v. Carrol (p. 351) Court recognized that b/c of the car’s mobility, it would be impractical to obtain a warrant prior to searching it.  It therefore held that if there was probable cause to search, a warrantless search was reasonable.  Carrol dealt w/ a search of all the interior compartments of a car, and extended to tearing apart the upholstery in a search for illegal alcohol.  It did not, however, deal w/ the search of closed containers found w/in the car, such as packages and luggage.

(b) California v. Acevedo (p. 351) Court addressed issue of whether police could search closed containers found in a car w/o a warrant.  Court held that the inconvenience to the police in obtaining warrants in a car search outweighed the benefit of the warrant requirement, and that for the sake of clarity, it would simply hold that in respect to searches of compartments in cars or containers w/in them, the police could search w/o a warrant that for which they had probable cause to search. The prior rules relating to the scope of a car search were unaffected; if probable cause were limited to a suitcase in the car, police could undertake a warrantless search of the suitcase, not the whole car.

(c) Impoundment search = In many cases, the police will impound a car pursuant to an arrest.  Where the police would have been justified in conducting a warrantless search of the vehicle prior to impoundment, a search after impoundment is likewise permissible.  But, even where probable cause is lacking, the police may generally make post-impoundment searches.

g. Reasonable Searches Not Based on Probable Cause

(1) Stop and Frisk

Terry v. Ohio (p. 357) Officer McFadden observed  and two others in what appeared to be a casing of a store.  He approached the suspects, identified himself as a policeman, and asked them to identify themselves.  When they mumbled something that he could not hear, he grabbed the , patted down the outside of his clothing, felt a pistol in ’s pocket, and removed it.   was convicted of charges for carrying a concealed weapon.   complained that the search leading to his arrest was not based on probable cause, and therefore invalid.

(a) Stop constitutes a seizure = Court agreed that the detainment of  on the street was a sufficient intrusion on his freedom to constitute a seizure w/in the meaning of the 4th amendment.  Court rejected the notion that 4th amendment does not come into play at all as a limitation on police conduct if the officers stop short of a technical arrest or full-blown search.

(b) Frisk constitutes a search = Court also agreed that the pat-down of  was a search w/in meaning of 4th amendment, even though it was not a full-scale body search.  It is important to note that the officer must generally limit his search to the subject’s outer clothing—they cannot make a greater intrusion unless they feel or otherwise suspect the presence of a weapon.

(c) Reasonable suspicion required = Court, however, rejected the argument that because a 4th amendment seizure took place, probable cause was required.  Because the need to act quickly often justifies dispensing w/ the warrant requirement, the Court concluded that probable cause was not constitutionally required.  The question is whether the officer’s actions were reasonable under the circumstances.  There are two prongs to determining reasonableness:

· Whether the officer’s action was justified at its inception, and

· Whether the officer’s action was reasonably related in scope to the circumstances justifying the interference in the first place.

(d) Conduct reasonable = Court concluded that the officer’s conduct in this case was reasonable.  He had reason to suspect that a theft was about to take place.  His frisk was the product of his reasonable fears that the suspect might be armed, and his search was no broader than necessary to find any weapons.

(2) “Sniffy” Tests

United States v. Place (p. 369)  somehow aroused suspicion while traveling from the Miami airport.  Police thought he might be carrying drugs in his luggage.  They asked him for permission to search his bags and he agreed, but the search ultimately was not performed.   Police phoned DEA agents in NY, and they were waiting for  when he arrived at the LaGuardia. They identified themselves as narcotics agents and asked  for permission to search his bag.   stated that Miami personnel had already searched bags, police stated they had different information.   provided them w/ identification, but refused consent to search.  Agents seized the bags and brought them to Kennedy airport, where they conducted a dog-sniffing test.  Dogs reacted positively.  Police obtained search warrant, opened bag, and found cocaine.  90 minutes elapsed b/w initial seizure and conducting of the sniff test.

(a) Sniffy test does not constitute a search = Court did not characterize a sniffy test as a search w/in meaning of 4th amendment, since a person can have no legitimate expectation of privacy in contraband.  The taking of a person’s belongings for investigation, however, does constitute a seizure of limited degree.

(b) Reasonable suspicion standard applies to sniffy tests = When an officer’s observations lead him reasonably to believe that a traveler is carrying luggage that contains narcotics, the officer may detain the luggage briefly to investigate the circumstances that aroused his suspicion, provided that the investigative detention is properly limited in its scope.

(c) Detention must be brief and limited = Only a brief and limited detention and investigation may take place.  In this case, the seizure was too lengthy.  A 90-minute delay—combined w/ the fact that the agents failed to tell  where they were taking his luggage, how long they would have it, and how he could get it back if there were no narcotics in it—made the investigation more properly characterized as a search and seizure that should have been supported by probable cause.

(3) Consent

(a) Schenckloth v. Bustamonte (p. 375) Police officer stopped a car w/ 6 men in it, after observing that a headlight was burned out.  He asked one of the men for permission to search the car, and the man said “Sure, go ahead.”.  Stolen checks were found in the trunk, and another of the passengers was tried for theft.  The particular question was the validity of 3rd party consent—consent by one other than the person incriminated by the evidence discovered in the search.  The court addressed the voluntariness of consent more generally.

(i) Totality of the circumstances test = Court applied a totality of the circumstances test to the determine the validity of consent.  Basically, consent will be valid if voluntarily given.  Consent is voluntary when it is not the product of express or implied coercion.

(ii)         Warning of right to refuse consent not required = Court rejected the suggestion that the police should, when they solicit consent to search, tell the party consenting that he has a right to refuse.  Telling a person that they don’t have to let you do what you’re asking them to do will inevitably decrease the number of “Sure, go ahead” responses that you get.  While a person’s knowledge of his right to refuse consent is a factor that can be considered in determining whether consent is voluntary, that knowledge is neither required nor dispositive of the issue.

(iii)       Concept of knowing and intelligent waiver rejected = The requirement of a knowing and intelligent waiver has been applied only to those rights which the Constitution guarantees to a criminal  in order to preserve a fair trial (e.g., waiver of right to counsel, waiving right to jury trial by accepting guilty plea).  Court concluded that there is a big difference b/w rights that protect a fair criminal trial and those guaranteed by the 4th amendment.
(iv)       Brennan, Marshall, and Douglas dissenting = How in the hell can consent be voluntarily given where the consenting party is ignorant of his right to refuse???  More eloquently stated by Brennan:  “It wholly escapes me how our citizens can meaningfully be said to have waived something as precious as a constitutional guarantee w/o ever having been aware of its existence.”
(b) Lewis v. United States (E-104) A federal narcotics agent told  that he wanted to buy narcotics.  Sale occurred in ’s house.  Court found no 4th amendment violation b/c  invited agent into his home for the specific purpose of selling narcotics.

(i) Consent by obtained by deception still valid = Where police make use of an undercover agent who by concealing his identity obtains consent to enter the suspect’s premises, that consent will be recognized as valid.

(ii) Scope of search = The search must generally be limited to that which the consenting party allowed.  For example, the Court here noted that the agent did not see, hear, or take anything that was not contemplated and in fact intended by the suspect as a necessary part of his illegal business.

(c) Illinois v. Rodriguez (E-106) W told police that she had been beaten by .  She told police that  was in “our” apartment, and asked them to go there and arrest  for the beating.  The police did not get a warrant to arrest  or to search the apartment.  Instead, they accompanied W into the apartment and obtained her consent to search it.  They found cocaine there.  As it turned out, W did not live in the apartment and had no authority to allow police to search it.

Apparent authority to consent = If the police have reason to believe that the person that they are asking for consent has the authority to give it, then the consent will be valid.

D-II: FIFTH AMENDMENT—Statements and the Privilege Against Self-Incrimination
1. Exclusionary Rule = 5th amendment contains its own exclusionary rule, which serves to protect s from 5th amendment violations by excluding from evidence self-incriminating statements which were improperly obtained.  There are 3 primary ways in which a statement can be improperly obtained:  actual coercion, presumed coercion (where officers take s statement before reading him his Miranda rights), and by taking a statement from a  in absence of counsel after the right to counsel has already attached and he has asserted his wish to have representation.
2. Actual Coercion

a. Brown v. Mississippi (p. 396) s were indicted for murder.  They were arraigned and pleaded not guilty.  Trial began the day after the arraignment and was concluded the following day.  s were found guilty and sentence to death.  Aside from the confessions, there was no evidence of their guilt. As far as their confessions were concerned, s were hung from the limb of a tree and beaten until they admitted their guilt.  The case went all the way through the Mississippi court system, w/ each ignorant racist judge admitting the statements that were procured through torture.

(1) Fifth amendment not discussed = This case was decided before the 5th amendment was applicable against the states, so the Court used due process analysis to conclude that the police behavior “shocked the conscience” of the court and that the confessions should be set aside.

(2) Due process violation = Court stated that “in pertinent respects the [trial] transcript reads more like pages torn from some medieval account than a record made w/in the confines of a modern civilization which aspires to an enlightened constitutional government.” Court held that the conduct of the police and the courts denied s their rights to a fair trial.  Court stated that the “rack and torture chamber may not be substituted for a witness stand,” and that a trial is “a mere pretense where the state authorities have contrived a conviction resting solely upon confessions obtained by violence.”
b. United States v. Anderson (p. 401)  was arrested for conspiracy to distribute cocaine.  He was read his Miranda rights, but informed the officers that he would waive his rights to an attorney and make a statement w/o one.  One of the officers (Anderson) proceeded to tell  that if he asked for an attorney, he would not be able to cooperate w/ the government for a reduced penalty (which was false).   made his first statement.  Anderson didn’t get all of the answers that he wanted.  Some time later,  told another agent (Moorin) that they should be going after the lead guy for whom he was working.  Moorin read him his rights again,  waived them and made a second statement.

(1) Totality of the circumstances test for voluntariness of confession = Court concluded that ’s first confession was involuntary, and announced a totality of the circumstances test for evaluating voluntariness.  If the an application of the factors shows that ’s will was overborne by the agent’s conduct, the confession will be set aside.

(a) Defendant’s background = First, the Court will look to ’s background, his familiarity w/ the criminal justice system, and whether he has confessed to any crimes in the past.  Here,  had pled guilty to a crime on 12 prior occasions.  Nonetheless, the Court found that there was nothing in his record to suggest that he had any knowledge of the rules regarding the benefits of cooperating in federal court, and he had been misinformed about those rules by Officer Anderson.

(b) Conditions under which interrogation occurred = Second, the Court will examine where, when, and how the interrogation was conducted.  Here,  was questioned in the back seat of a police car.  Court stated that this factor did not point either way, since questioning in close quarters will not always result in a forced confession.

(c) Conduct of law enforcement officers = Third and most importantly, the Court will look at how the interrogators behaved.  Here, the police falsely informed  that he would not be able to cooperate if he asked for an attorney.  In essence, he felt that he was required to choose b/w his right to an attorney and a more favorable sentence.  This misinformation was enough to render his confession involuntary.

(2) Evaluating the voluntariness of subsequent confessions = In Oregon v. Elstad, the Court held that the use of coercive and improper tactics in obtaining an initial confession may warrant a presumption of compulsion as to the second one, even if the latter was obtained after properly administering Miranda warnings.  In deciding whether a second confession has been tainted by a prior coerced statement, the Court will look to the following factors:

(a) Time that passes between confession = Here, no significant time elapsed b/w the first and second statements.

(b) Change in place of interrogation = The first interrogation occurred in the police car, while it seems that the second occurred at the station.  Court did not find this factor to be relevant.

(c) Change in identity of interrogators = Although  here was interrogated by a different officer the second time, Moorin made no attempt to correct the prior misinformation and, in fact, reaffirmed the statements of Anderson by saying that  could “only help himself by cooperating.”

c. Colorado v. Connelly (p. 409)  approached off-duty police officer and confessed to the murder of a young girl.  Officer immediately read him is Miranda rights.   stated that he understood them, but that he wanted to talk about the murder b/c it had been bothering him.   denied that he had been drinking or doing drugs, but admitted that he had been a patient in several mental institutions.  Officer took him to police station, where he was again informed of his rights.   stated again that he understood them, and proceeded to openly detail the murder to the officers.   exhibited no signs of mental illness. The next morning, he appeared visibly disoriented and said that voices from God had directed him to confess.  A mental evaluation confirmed that he had chronic schizophrenia and was probably psychotic at time of confession.   moved to suppress his statement on the ground that he was incompetent to waive his 5th amendment rights.  Court found that police acted reasonably and took every precaution to ensure that  knew what he was doing.  

(1) Mentally illness will not invalidate confession = Court held that a mentally ill  will be competent enough to waive his Miranda rights.  No matter how irrational his decision, the waiver will stand so long as there was no police coercion.  Otherwise, the Court stated, there would be an obligation in every instance of confession to evaluate the mental health of  and question his motive for speaking. 

(2) Police coercion is predicate to 5th amendment claim = Court held that coercive police activity is a necessary predicate to a finding that a confession is not voluntary w/in the meaning of the 5th amendment.  The sole concern of the 5th amendment, on which Miranda was based, is governmental coercion.  5th amendment is not concerned w/ other moral and psychological pressures.  The voluntariness of a waiver of 5th amendment rights has always depended on the absence of police overreaching, not on free choice in any broader sense of the word.  Here,  was compelled to speak by God, not by the police.  5th amendment was not implicated.

(3) Stevens dissenting = How can a confession be voluntary if the  was operating under psychotic delusions at the time that he decided to speak??

3.  Presumed Coercion

a. Miranda v. Arizona (p. 415) Court held that when an individual is taken into custody or otherwise deprived of his freedom by the authorities in any significant way and is subjected to questioning, the privilege against self-incrimination is jeopardized.  Procedural safeguards must be employed to protect the privilege, in the form of a warning that advises  that he has the right to remain silent, that anything he says can be used against him in court, that he has the right to the presence of an attorney, and that if he cannot afford an attorney, one will be appointed for him prior to any questioning, if he desires.

(1) Theory of inherent coercion = Court concluded that the circumstances of in-custody interrogation are inherently coercive, and that police pressure may work to undermine the individual’s will to resist and compel him to speak where he would not otherwise do so freely.

(2) May be exercised at any time =  may invoke his Miranda rights at any time during questioning.  Even if a suspect first indicates that he waives his right to silence and an attorney, if he changes his mind the interrogation must stop.

(3) Waiver = The suspect may waive his right to remain silent and to have a lawyer, but this waiver is effective only if it is knowingly and intelligently made.  The suspect’s silence may NOT be taken as a waiver.  Government has BOP by preponderance of the evidence that a suspect waived his Miranda rights.

(4) Right to counsel = While the Court granted  the right to the presence of counsel before interrogation begins and while the questioning occurs, this was a significant retreat from the Court’s holding in Escobedo.  There, the Court didn’t just give s the right to an attorney’s presence, but mandated the attorney’s presence during police interrogation.

(5) Exclusionary effects = A statement obtained in violation of Miranda will be inadmissible in the prosecution’s case-in-chief.  BUT it may generally be introduced for the purpose of impeaching testimony that  gives later.  

b. What Constitutes Interrogation?
Rhode Island v. Innis (p. 431)  had committed murder w/ a sawed-off shotgun.   was transported to station in police car w/ three officers.  During the trip, one of the officers said to the others that there was a school for handicapped children near the scene of the murder: “God forbid one of those kids find the murder weapon and hurt themselves.” Moved by his love for young children,  interrupted the conversation and said that the officers should turn the car around so that he could show them where the gun was located.  Reminiscent of Brewer v. Williams and the Christian burial speech.

(1) Interrogation defined = Court defined interrogation as express questioning or its functional equivalent.  Interrogation under Miranda therefore refers not only to express questioning, but also to any words or actions on the part of the police that the police should know are reasonably likely to elicit an incriminating from the suspect.

(2) Focus on perception of defendant = The court held that the determination of whether the words were reasonably likely to elicit an incriminating response should be made with emphasis on the perceptions of the suspect, rather than the intent of the police.  The intent of the police will not be dispositive.  
(3) Applied to facts = In this case, Court held that there was no interrogation b/c the officers should not necessarily have known that their conversation was reasonably likely to elicit an incriminating response.  Court relied on the fact that there was nothing to suggest that the officers were aware that  was particularly susceptible to an appeal to his conscience concerning the safety of handicapped children, or to suggest that they knew  was unusually upset.  WHATEVER.
(4) Stevens dissenting = Stevens argued that the officer’s statements were interrogation, and that the interrogation could have been effected in any number of ways.  The officer could have directly asked ”Will you please help us find the gun so that we can protect the handicapped children?,” announced to the other officers, “If the man sitting in the back seat should decide to tell use where the gun is, we could protect handicapped children from danger,” or stated, as he did, that it would be too bad if handicapped children got access to the gun and hurt themselves.  They’re all the same damn thing.
c. Waiver
North Carolina v. Butler (p. 436)  was arrested and given his Miranda warnings.  He stated that he understood them, but refused to sign the waiver form.  He stated that he would talk, but that he wouldn’t sign the form. He then made incriminating statements.

(1) Express waiver not required = Court held that an express written or oral statement of waiver of the right to remain silent or of the right to counsel is usually strong proof of the validity of that waiver, but it is not inevitably either necessary or sufficient to establish waiver.  

(2) Totality of the circumstances test = The question is not one of form, but rather whether  in fact knowingly and voluntarily waived his rights.  The question of waiver should be determined on the particular facts and circumstances surrounding the case, including the background, experience, and conduct of the accused.  Here,  was apprised of his rights, said he understood them, and went on to talk. The waiver was valid.

(3) Brennan, Marshall, Stevens dissenting = The dissenters objected to the finding of waiver based upon inference from the actions and words of the person interrogated.  The result is contrary to the very premise of Miranda which requires that ambiguity be interpreted against the interrogator.  That premise is the recognition of the compulsion inherent in custodial interrogation and of its purposes to subjugate the individual to the will of his examiner.  Under such conditions, only the most explicit waivers of rights can be considered knowingly and freely given.

d. Assertion of Right to Counsel

(1) Edwards v. Arizona (p. 440)  was arrested for 1st degree murder.  He was given his Miranda warnings, and agreed to submit to questioning.  After being told that another suspect already in custody had implicated him in the crime,  gave a taped statement denying involvement and asserting an alibi defense.  When issue of “making a deal” was raised,  said that he wanted an attorney.  The next morning, officers returned to continue questioning.  Counsel had not yet been made available.  Upon their return,  made a statement implicating himself in the crime, although he refused to allow the officers to tape it.  Court held that statement was obtained in violation of 5th amendment.

(a) Interrogation must cease once right to counsel asserted = Court reiterated one of the most basic points in Miranda, namely that once a  asserts his right to silence and counsel, questioning must stop until he is provided and has an opportunity to consult with counsel.

(b) Questioning may resume only at initiation of  = When an accused has invoked his right to have counsel present during custodial interrogation, a valid waiver of that right cannot be established by showing only that he responded to further police-initiated questioning.   should not be subject to further interrogation by the authorities until counsel has been made available, unless the accused himself initiates further communication, exchanges, or conversations w/ the police.

(c) Assertion of right to silence not enough = To receive this protection,  has to say the magic words, “I want a lawyer.”  If  says only, “I am asserting my right to remain silent, then the questioning will stop temporarily, but the police can subsequently approach  and question him again.

(2) Davis v. United States (p. 444)  was arrested for murder.  After being given his Miranda warnings,  agreed to questioning.  An hour and a half into the interview,  said, “Maybe I should talk to a lawyer.”  Agents doing the questioning indicated that if  wanted a lawyer, they would stop the questioning until he got one.  They asked him to clarify whether he wanted a lawyer or not.  He said, “No, I’m not asking for a lawyer.”  Interrogation continued and  made incriminating statements.  Finally, he said, “I want a lawyer before I say anything else.”  Questioning stopped at that point.   argued that once he made his ambiguous statement, questioning should have stopped.

(a) Request must be unambiguous = Edwards applies only where the suspect clearly asserts his right to have counsel present during a custodial interrogation.  If the suspect makes an ambiguous request—which a reasonable officer would think might or might not be a request for counsel—the questioning does not have to stop.  So the police acted reasonably here in continuing their questioning until  made an unambiguous request for counsel.

(b) Clarifying questions not required = In this case, the police went above and beyond they duties by following up on ’s statements w/ questions designed to find out exactly what  was saying. The Court commented that this was good police practice, but declined to adopt a rule requiring officers to ask clarifying questions.

(c) Scalia dissenting = Scalia asks why the Court just doesn’t rely on USC § 3501, which basically reinstates the totality of the circumstances test for voluntariness and appears to overrule Miranda.  The bastard actually makes a good point.  Why doesn’t the court just rely on the Congressional determination that Miranda is dead rather than continuing to torture and suck the life out of the poor doctrine?

(3) Fletcher v. Weir (p. 452)   was arrested for a stabbing in a nightclub parking lot.  At trial, he claimed that he had stabbed the victim in self-defense.  The prosecutor used his post-arrest silence to impeach him:  “You never told the police or anyone else before now that the stabbing was in self-defense.”  Defense counsel objected on the grounds that this questioning ignored ’s right to remain silent upon arrest.   There was no evidence that  had been advised of his right to remain silent.  That court that we actually call Supreme reached the bizarre conclusion that, where Miranda warnings aren’t given, the government can use a ’s post-arrest silence against him.

(a) Use of post-arrest silence for impeachment permitted = Because of the nature of Miranda warnings, it would be a violation of due process to allow comment on the silence which the warnings may have encouraged.  The government induces silence by assuring  that it will not be used against him.  But in the absence of Miranda warnings and affirmative assurances that silence will not work to ’s detriment, it does not violate due process for a state to permit cross-examination as to post arrest silence when  chooses to take the stand.

(b) Presumption that  does not know rights until warned of them = Because  did not know that he had a right to remain silent w/ impunity, he took a chance in keeping quiet and it was fair for the prosecution to seize the opportunity to call him on it for impeachment purposes.  Weird result—if police violate ’s rights by failing to give him Miranda warnings, the government can exploit the violation by impeaching  w/ questions concerning post-arrest silence. 

e. The Limits of Miranda Protection
(1) Public Safety

New York v. Quarles (p. 455) Woman approached police officers and said that she had been raped by a black man.  She described him, informed them that he was carrying a gun, and stated that he had just entered a nearby grocery store. Police entered the store and found  in one of the aisles.  Prior to giving  his Miranda warnings, officer asked  where the gun was.   told him that he had hidden it behind some cartons and pointed in the relevant direction.  Officer retrieved the loaded gun, read  his Miranda rights, and arrested him.  Defense counsel objected to the entrance of  statements about where the gun was, since the statements were obtained before  was given his Miranda warnings.

(a) Miranda not constitutionally required = Just as the Court dismantled the constitutional underpinnings of the exclusionary rule, it eviscerated Miranda in the same manner.  Court observed that Miranda requirements are merely prophylactic measures which are not themselves rights protected by the Constitution, but are instead measures to ensure that the right against compulsory self-incrimination is protected.   Since Miranda warnings were not directly required by the 5th amendment, the Court was free to engage in a cost-benefit analysis as to when the warnings should be required.

(b) Public safety exception = Miranda warnings are unnecessary prior to questioning that is reasonably prompted by concern for the public safety.  In cases where there is the potential for harm to the public or to the arresting officer, there is the need to maximize the possibility that  will answer safety-related counseling and Miranda warnings can be temporarily postponed until the immediate questions are answered.

(c) Objective standard = Court also determined that the existence of a threat to the public safety should be determined by an objective, rather than subjective standard.  That is, the questioning officer’s subjective belief that there is or is not a significant threat to the public safety should be irrelevant.  The test is whether a reasonable officer in that position would conclude that there was such a threat. Here, officer was reasonable in wanting to assure that  or anyone else did not have access to a loaded gun that was hidden in the store.

(2) Use of Fruits

Oregon v. Elstad (p. 461)  was 18 year old burglar.  Police went to his house with a warrant for his arrest.  Without giving him his Miranda rights, the officers questioned him about the burglary and got him to admit that he was involved.  They arrested him and took him to the station.  He was eventually given his Miranda warnings, which he said that he understood.  He proceeded to give the officers a full statement.  Question before the Court was the admissibility of this statement, given that it followed from a first statement that was obtained in violation of Miranda.  This is the Wong Sun of the 5th amendment.

(a) Admissibility of derivative statements determined by traditional voluntariness test = Instead of presuming that the second confession is tainted fruit of the first Miranda-less confession, the Court will analyze solely whether the second confession was knowingly and voluntarily made.  If the confession or statement satisfies the traditional requirements of voluntariness, then it will not be invalidated merely b/c there was a prior illegally-obtained confession having the same substance.  A suspect who has once responded to unwarned yet non-coercive questioning is not thereby disabled from waiving his rights and confessing after he has been given the requisite Miranda warnings.

(b) “Cat out of the bag” theory rejected = Court rejected the “cat out of the bag” theory. Under this theory, once the suspect has confessed w/o having received the Miranda warnings to which he was entitled, the unwarned confession is likely to have a psychologically corrosive effect on his decision whether to remain silent at the second interrogation—he may feel that since he has already incriminated himself, there is little to be gained by remaining silent a second time.  Court rejected this logic, stating that it is impossible to know what motivates a  to speak. 

(c) No duty to warn of prior statement’s inadmissibility = Furthermore, the court declined to impose a requirement that the suspect be told that his earlier unwarned confession may turn out to be admissible.  All that is required is that the second statement be voluntarily made.

(d) Derivative statements excluded only if product of actual coercion = Court did concede that, if the first confession was not only unwarned but was produced by deliberately coercive or improper tactics, there will be a presumption that the second statement was the product of that coercion.  But the mere failure to give Miranda warnings would not be deemed an improper tactic for this purpose.

(e) Effect of decision = As Brennan, Marshall, and Stevens note in their dissent, Miranda is dead after this.  The only consequence of an officer’s failure to give Miranda warnings is that the statement may be kept out of the government’s case in chief.  The statement can always be used, however, for impeachment purposes during government’s cross examination of .  Moreover, any derivative statements or confessions can be used against  at any time, provided that they meet the standard for voluntariness.  Miranda is just a dumb rule that has no meaning at this point.  It actually helps police more than it hurts them—they give the mantra, without explanation or clarification, and then they are free to use tricks, deception, and anything outside of actual coercion to get a statement.  This is the wonderful world that we live in.

D-III: SIXTH AMENDMENT—Statements and the Right to Counsel
1. Brewer v. Williams (p. 474) This is the original Christian burial case again. The original question on appeal was whether  had effectively waived his right to counsel by conferring with the officers during the car ride from Davenport to Des Moines.  His right to counsel had already attached, and he had already conferred w/ one lawyer (Kelly), who advised him not to make any statements until consulting w/ the attorney who had been appointed to him in Des Moines (McKnight).  Kelly gave the police strict instructions not to question .  He requested permission to accompany them on the ride but the police denied his request. Prior to directing police to the body,  stated, “I’m going to tell you everything once I talk to Mr. McKnight.”  Court found no waiver, and ordered new trial (entitled Nix v. Williams, p. 290, dealing w/ inevitable discovery issues).

a. Intentional relinquishment of known right required for waiver = Court held that the State had failed to show that Williams had effectively waived his right to counsel.  Waiver is an intentional relinquishment or abandonment of a known right or privilege.  Concededly,  had been informed of and seemed to understand his right to counsel.  But the prosecution had failed to show that he intended to relinquish that right.

b. Higher standard than pre-attachment Miranda waiver = Before the right to counsel attaches, the standard for waiving right to counsel is the knowing/intelligent standard of voluntariness.  The government does not have to offer evidence of an express waiver, but only that the  comprehended his rights and chose to submit to questioning in the absence of counsel.  Here, the government must not only show that  knew of and comprehended his right to counsel, but must also show that he intentionally relinquished it.  It is not entirely clear, however, what action will constitute intentional relinquishment of the right to counsel and whether actual consultation w/ counsel is required.

c. Burger dissenting = Burger was furious.  There was tons of evidence to show that  knew of his right to have counsel present during questioning.  Burger stated that “it boggles the mind to suggest that Williams could not understand that leading the police to the child’s body would have other than the most serious of consequences.”

2. Maine v. Mouton (p. 484)  and co- (Colson) were charged w/ theft, and counsel was appointed to represent each of them.  Colson approached police w/ desire to cooperate.  The police provided a body wire, and Colson recorded a conversation w/  which was later introduced into evidence against him.   was convicted and appealed, claiming a violation of his 6th amendment right to counsel.

a. Undercover interrogation prohibited after right to counsel has attached =  6th amendment not only provides for the right to counsel, but it imposes on the state an affirmative obligation to respect and preserve the accused’s choice to seek this assistance.  At the very least, the prosecutor and the police have an affirmative obligation not to act in a manner that circumvents and thereby dilutes the protection afforded by the right to counsel.  Knowing exploitation by the state of an opportunity to confront the accused w/o counsel being present is as much a breach of the state’s obligation not to circumvent the right to assistance as is the intentional creation of such an opportunity.  Accordingly, 6th amendment is violated when the state obtains incriminating statements by knowingly circumventing the accused’s right to have counsel present in a confrontation b/w the accused and a state agent.

b. Answering the questions remaining after Brewer = In Brewer, the Court was not clear about exactly what the government would have to show in order to prove that  intentionally relinquished his right to counsel. Here, the Court explains that the attorney is an intermediary b/w the accused and the state, and that no one can interfere with that relationship once it has begun.  Given this description, it is probable that the government would have a difficult time showing waiver w/o showing that  actually consulted counsel beforehand. 

3. Kuhlmann v. Wilson (p. 489)  was involved in a robbery.  He turned himself in, admitting that he had been present when the robbery took place, claiming that he had witnessed it, giving the police a description of the robbers, but denying that he knew them.  After arraignment,  was placed in a cell w/ another prisoner who had agreed to act as an informant.   made incriminating statements that the informant reported to the police.   moved to suppress the statements on the grounds that they were obtained in violation of his right to counsel.

Passive listening does not violate right to counsel = Court found that the informant had not asked  any questioned, but merely “kept his ears open” for incriminating statements.  Because the informant did not actively elicit information, but passively received it, there was no interrogation in violation of ’s right to counsel.   must show that police and their informant took some action, beyond merely listening, that was designed to deliberately elicit incriminating remarks.

4. Patterson v. Illinois (p. 493)  was arrested in connection w/ a gang murder.  He was given his Miranda warnings, and volunteered to answer questions by the police.  He gave a statement concerning the initial fight b/w gangs, but denied knowing anything about the victim’s death.  He was subsequently indicted.  At this point, the right to counsel had attached, but a lawyer had not yet been appointed.  When  was being transferred to another jail, he initiated a discussion w/ an officer, asking why another gang member had not been arrested since he was the one who “did everything.”  The officer handed him a Miranda waiver form, and gave a lengthy statement about the murder.

Miranda warnings suffice for post-attachment waiver = Court held that providing  w/ Miranda warnings was sufficient to elicit a waiver of his right to counsel after that right had attached.  It is possible, however, that more than Miranda would be required if counsel had already been appointed and  was simply waiting to speak w/ counsel.


D-IV: DUE PROCESS AND PRETRIAL IDENTIFICATION 

1. Wade v. United States (p. 495)  was placed in post-indictment lineup. Two eyewitnesses picked  out of the lineup after they saw him standing in the station-house hallway surrounded by FBI agents.  Right to counsel had attached, but counsel was not present during the line-up.  

a. Right to counsel at post-indictment lineup = Court held that, to protect against unfair procedures,  had a right to counsel at any pretrial confrontation procedure that occurred after indictment.  Such confrontations would included both lineups and one-man show-ups, in which the witness is shown only the suspect and asked whether the suspect is the perpetrator.

b. Dangers inherent in eyewitness identification = Court stressed the unreliability of eyewitness identification as a rationale for its decision.  In addition to the misidentification that might result from the a witness’s memory failings, the degree of suggestion inherent in the manner in which the prosecution presents the suspect to witnesses for pretrial identification make misidentification a strong possibility.

2. Kirby v. Illinois (p. 495)  was placed in line-up prior to the institution of formal charges.  Right to counsel therefore had not attached.  Question was whether right to counsel under Wade should be extended to require counsel at all pre-trial identifications.

a. No right to counsel at pre-indictment lineup = Court held that counsel is not required at lineups required before the institution of formal charges against the suspect.  The right to counsel at lineups is limited to a time at or after the initiation of adversary judicial criminal proceedings—whether by way of formal charge, preliminary hearing, indictment, or arraignment.

b. Effect of decision = The right to counsel at lineups means basically nothing after Kirby, since almost all lineups are conducted prior to the filing of formal charges.

3. Stovall v. Denno (p. 498)was found when keys discovered at the murder scene were traced to him.  He was arrested, handcuffed to a police officer, and presented alone in a show-up before a hospitalized victim, who identified him after he spoke a few words.  The suspect was the only black person in the room.  The victim’s life was at the time in critical condition, but she recovered to make an in-court identification.

a. Totality of the circumstances test = Court stated that a claimed due process violation in the conduct of confrontation depends on the totality of the circumstances.  Here,  was the only black in the room and handcuffed to a police officer. The confrontation was so unnecessarily suggestive and conducive to irreparable mistaken identification that it constituted a due process violation.

b. One-person show-ups disfavored = Court noted that the practice of showing suspects singly to persons for identification, and not as part of a lineup, is discouraged due to the extreme suggestion involved in showing only the suspect.  However, as in this case, the procedure will be tolerated where it is necessary due to emergency circumstances.

c. Deterrence rationale = Court focuses on the deterrent effect of excluding improperly suggestive identifications, rather than focusing of the unreliability of such identifications. 

4. Manson v. Brathwaite (p. 500) Undercover narcotics agent had a tip that drugs were being sold in a particular apartment unit, and went w/ his informant to what eventually turned out to be a different unit in the same building, where he made a purchase.  He then returned to the station house, and gave a general description of the seller to one of his co-officers.  The latter said he thought that he had seen a man conforming to that description in the area of the sale of several occasions, and puled a photograph of this person from the files.  The undercover agent identified this photograph as being the seller.  At trial, the agent was permitted to make an in-court identification as well and testify about his identification of the photograph.

a. Adopting totality of circumstances test for reliability = Applying the rationale of Neil v. Biggers, the Court rejected a per se rule excluding all suggestive identifications, and held that the admission of testimony concerning a suggestive and unnecessary identification does not violate due process so long as it possesses significant aspects of reliability.  Must ask two questions:

· Whether the police used an impermissibly suggestive procedure, and

· Whether, under all of the circumstances, the suggestive procedure gave rise to a substantial likelihood of irreparable misidentification.

b. Reliability is key issue = Court rejects the deterrence arguments that would support a per se rule of exclusion and holds that reliability is the key to determining the admissibility of identification testimony, and should be evaluated by considering the following factors:

(1) Opportunity to view = Officer testified that he stood w/in 2 feet of  and viewed him for several minutes as the exchange was being made.
(2) Degree of attention = Officer paid special attention to , given that he knew he would be asked to describe and identify him later.  His degree of attention was enhanced by the fact that he was a trained police officer, not a lay witness who was observing an event in passing.
(3) Accuracy of description = Officer’s description was given to co-officer w/in minutes of the interaction, and was sufficiently detailed to produce an instant reaction in his co-officer as to who  might be.
(4) Witness’s level of certainty = Officer was certain that the photograph was that of .
(5) Time between crime and confrontation = Officer’s description was given immediately after the encounter, and the photo ID took place 2 days later.  He viewed the photograph alone, so there was no coercive pressure to make an ID.  
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