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I. Introduction

a. Historical Overview
i. Administrative Law: those legal principles that define the authority and structure of administrative agencies, specify the procedural formalities that agencies use, determine the validity of administrative decisions, and outline the role of reviewing courts and other organs of government in their relationship to administrative agencies.
ii. What agencies do:

1. regulating private conduct

2. disbursing entitlements

3. managing federal property

iii. how agencies do it:

1. rulemaking

2. adjudication

3. licensing

4. investigations or gathering information

iv. 3 problems in modern regulation: tunnel vision, random agenda selection, and inconsistency

v. traditional model of admin law: evolved from statutory enactments and judicial decisions

1. purpose: control governmental intrusions into private liberty and property interest
2. 4 elements:

a. Legislature must authorize admin sanctions on private persons through limiting agency discretion

b. Procedures used by the agency must ensure agency compliance w/ legislative directive

c. Judicial review must be available to ensure accurate and impartial decisionmaking and compliance w/ legislative directives

d. Agency process must facilitate the exercise of judicial review

vi. Development:

1. In U.S. before 1875, courts relied on jurisdiction to distinguish b/w those actions that were w/in admin’s authority and therefore completely beyond court review from those actions that were in excess of jurisdiction and therefore subject to judicial invalidation

2. admin regulation grew in late 19th cent b/c perception that reliance on common law was not adequate to deal with problems that industrialization had generated: first on state level (natural monopolies like railroads, grain elevators, etc.)
3. New Deal, Roosevelt: 1932-1945

a. Gave Pres power of lawmaking and adjudication

b. Increased size and importance of the “independent” regulatory commissions

c. Mostly economic regulation: prices, services (railroads, pharmaceuticals)

4. Rights Revolution: 1962-1980 - Shift in favor of a greater measure of judicial control over agency decisionmaking

a. Cross cut industries to achieve generic social goals (no discrimination)

5. Pres Admin and Cost/Benefit State: 1980 +

a. Reagan = formalized pres oversight of admin

b. Central theme = regulation costs much more than it should and the benefits it provides are far too small to be worth the public and private expense

6. 3 developments since 1980: gov’t increasingly has interest in quantitative analysis, assessing tradeoffs, smarter tools
b. Why regulate?
i. Market failures (regulation of monopolies, food and drug regulation to deal with limitations on consumer information, environmental regulation to address externalities)
1. need to control monopoly power

2. need to compensate for inadequate information

3. collective action problems

4. need to correct for externalities or for the existence of transaction costs that make bargaining difficult
ii. Redistribution (minimum wage requirements)

iii. Collective or Public Values (preservation of wilderness and endangered species)

iv. Disadvantage and Caste (civil rights, affirmative action, environmental justice)

v. Centralized Planning (land use planning)

vi. Paternalism (regulation of tobacco use by minors)

vii. Protection of rights (right of citizens to a clean environment, of workers to a safe workplace)

viii. Coerced wealth transfers (“rent seeking” – use of regulation by politically organized and powerful interests to enrich themselves at the expense of less organized, powerful interests).

c. Political Economy of Regulation
i. 4 political situations:

1. Majoritarian: all or most of society expects to gain or pay.  Little influence for interest groups (social security act, large standing army before WWII, Federal Trade Commission Act)

2. Interest Group: when both costs and benefits are narrowly construed (Commerce Act, long and short haul railroads, farm groups, oil companies, businessmen representing port cities, labor legislation – Wagner Act, Taft-Hartley Act, Landrum-Griffin Act, Shipping Act)

3. Client: benefits of prospective policy are concentrated but the costs widely distributed (Civil Aeronautics Board, milk-producer organizations, state laws licensing occupations, cash subsidy to industry or occupation)

4. Entrepreneurial: confers general (though small) benefits at a cost to be borne chiefly by a small segment of society (Nadar’s Auto Saftey Act, McCarthy’s anticommunism crusade, EPA, Clean Air Act, Food and Drug Act, OSHA, Martin Luther King Jr.)

d. Tools that Regulators use to devise solutions
i. Command and Control:

1. performance standards or specification standards

a. seeks to direct private behavior through centralized national bureaucracies.  Often requires all or most industries to adopt inflexible, legally identified methods of achieving compliance w/in specified times

2. BAT = existing system (best available technology)

a. determined through centralized uniform federal regulation

b. problems:

i. ignores variations in plants, industries, geographic areas

ii. imposes disproportionate penalties on new products, discourages new investment

iii. massive info gathering burdens, more cost effective for industry to litigate than to comply

ii. Economic incentives: allow polluters to buy and sell permits

1. creates financial incentive for clean up, least costly, eliminate disproportionate burdens of BAT, reduce litigation incentive
e. OSHA: benzene
i. Constitutional basis for OSHA Regulation: U.S. Constitution, Article I, Section 8, Clause 3: “The Congress shall have power . . . to regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes.” – interstate commerce clause

ii. Benzene Case:  Industry challenged OSHA’s regulatory standard limiting occupational exposure to benzene to 1ppm (from 10ppm) in the workplace.

1. OSHA says that when regulating toxic substance that is carcinogen, where no safe exposure level can be determined, the exposure level is to be set at the lowest technologically feasible level that will not impair the viability of the industries regulated.

2. OSHA had notice and comment concerning proposed 1ppm standard
3. burden was on the agency to show that it is at least most likely than not that long-term exposure to 10ppm (current levels) of benzene presents a significant risk of material health impairment 

4. RULE: OSHA must show that any risk it seeks to regulate is “significant” (threshold requirement) 

a. Standard has to be set to regulate to the maximum extent feasible (technologically feasible and financially feasible such that the cost won’t shut the industry down)

5. HOLDING: the standard must be “reasonably necessary or appropriate to provide safe or healthful employment” b/c the toxic substance poses a significant health risk.

a. doesn’t have to support the finding w/ scientific certainty (also doesn’t say agency must use cost/benefit analysis)

b. the agency didn’t explain why 10ppm (current level) was significant risk so the lower standard wasn’t allowed – based on “reasonably necessary or appropriate” language in statute
iii. “wage premium” or compensating differential analysis:

1. 3 critical ingredients:

a. assumes that workers are fully cognizant of the risks and their implications

b. market outcomes will be optimal only if insurance arrangements function effectively

c. assumes that the worker’s valuation of the health risks fully reflects the value of the risk to society as a whole

2. lower-paid workers differ from higher-paid in 2 ways:

a. even if they took the riskiest jobs they wouldn’t make as much money as those at the top

b. their greater willingness to accept risks in return for financial compensation has boosted their income status above what it would otherwise have been

iv. Cotton Dust case: textile manufacturers challenged OSHA regulation limiting occupational exposure to cotton dust, contending that OSHA is required to weigh costs and benefits in framing standards.  OSHA’s regulation was upheld, no cost/benefit analysis required.
1. OSHA requires the agency to use all economic and technologically feasible means to eliminate or reduce significant risks of material health impairment.

2. the agency interpreted OSHA to require the adoption of the most stringent standard (estimate cost of $543 mill) that the agency found to be technologically and economically feasible  (feasible does not necessarily mean cost/benefit)
v. regulation of carcinogens:

1. practical problems: federal agencies generally assume a linear curve

a. hard to find practical tests that will identify the different levels of risk posed by different chemicals and exposure levels

b. use of expert-panels: still uncertain, but more informed than politicians and bureaucrats.  Panels can be biased – industry experts sometimes included, or pure scientists can have reverse bias.

2. Cost/Benefit Analysis for Carcinogens:

a. Willingness to pay v. willingness to accept

b. Discounting

c. Regulators must have a way to compare the effectiveness of different approaches for reducing risks to society

i. Risk assessment: purely scientific process that measures the riskiness of various activities 

ii. Risk management: takes the scientific risk assessment and combines it with other information such as the cost and feasibility of reducing risks, to determine how far to reduce risks efficiently

3. problems in determining risk significance:

a. humans overestimate the likelihood of low probability events and underestimate the probability of high probability evens

b. public may consistenly choose riskier courses of action over less risky courses of action

4. why common law (tort) is unequipped to deal w/ workplace health and safety

a. causation from toxic exposure is very difficult to prove

b. tort law operate ex post, whereas regulation operates ex ante

c. a tort standard would likely not be uniform

d. economics of scale in specialization

vi. Benzene and Cotton Dust together: if significant risk, then BAT

II. Legislation and its Interpretation
a. The Legislative Process and Statutory Interpretation

i. Perspectives on the Legislative Process and the Political Economy of Regulation
ii. Employment Discrimination
1. Civil Rights Act 1964:  

a. 703(a): no discrimination against individual based on race

b. 703(b): no classifying to deprive employment opportunities based on race

c. 703(d): discriminate

d. 703(h): tests

e. 703(j): racial preferences

f. Discriminate (classify):

i. To test disadvantageously due to prejudice or stereotyping

ii. To differentiate – leads to disadvantageous differential impact on a group of which individual is a member
2. Griggs v. Duke Power Co, 1971: Duke instituted high school diploma and general intelligence testing requirements for promotions out of Labor Dept.

a. Neither the diploma requirement nor the general test were shown to be reasonably related to successful job performance

b. Good intent or absence of discriminatory intent doesn’t make it ok

c. There must be a genuine business purpose behind the requirement, cannot be designed or used to further racial discrimination

d. Court interprets section 703(a) of CRA to mean that it is unlawful to have disparate impact of testing unless its shown to be justified business practice

3. U.S. Steel Workers of America v. Weber, 1979:  challenge to affirmative action plan that was collectively bargained for by an employer and a union (50% places in training program reserved for blacks until the % of black workers equaled the % in the work force).  No 14th amend concerns b/c this is private actors, not states.
a. Title VII of CRA does not prohibit race-conscious affirmative action plans, this is ok.  Congress did not intend to prohibit the private sector from taking effective steps to accomplish the goal that Congress designed Title VII to achieve.  The purposes of this plan mirror the purpose of the statute.

iii. Air Pollution
1. Clean Air Act:

a. Development:

i. 1970: NAAQS set by EPA, states develop SIPS (limitations on sources that add up the meet NAAQS requirements)

ii. 1977 Amendments: allowed revised attainment goals b/c some areas could achieve NAAQS and some couldn’t

iii. 1990 Amendments

b. Key provisions

i. Sec. 108-109: Federal NAAQS

ii. Sec. 110: SIPS.  Steps to create SIPS:

1. Determine extent that ambient air quality standards are exceeded

2. determine existing level of emissions from regional sources
3. calculate degree of reduction in existing emissions that would be required to reduce ambient concentrations to the required levels

4. allocate necessary reductions in emissions amongst sources

iii. sec. 111: NSPS (technology-based control) – Muskie’s comments show that Congress was worried about competition among states for new industry (south and west might sell their clean air)
iv. sec. 112: federal controls on HAPS (hazardous air pollutants)

v. sec. 116: general right of states to adopt more stringent standards

vi. sec. 202: federal new vehicle controls

1. preemption of state action (except CA exemption in 209(b))

2. Sierra Club v. Costle, 1981: Regulation of Coal-Fired Power Plant Emissions

a. Challenge to EPA’s plan of full scrubbing for high sulphur coal and partial scrubbing for low sulphur coal (actual emissions standards depend on what type of coal you’re using – Sierra Club doesn’t like variable standard)

b. P says EPA violated section 111 by establishing a sliding scale for the reduction of sulfur dioxide emissions based on the sulfur content of coal burned in the new utility plants

i. Court says sec. 111 authorizes variable standard – gives substantial weight to intent apparent in clarifying document
ii. Court accepted that, at least in the absence of any explicit statutory prohibition, discussions b/w Pres, staff and EPA officials about how important Clean Air Act rulemaking should be resolved are ok.

iii. No requirements for documentation of discussions for rulemaking (this is required for adjudication).
iv. Statutory Interpretation

1. Methodologies:

a. Textualism:
i. In last 20 years, Easterbrook and Scalia – text should be first and dominant reference point
1. but since it’s a bargain among interest groups, there’s no assurance that the text will have the right answer
ii. problems:
1. texts are not self-interpreting, some background needed
2. often ambiguous, gaps
3. literal interpretation can lead to absurd results
b. Intent
c. Purpose: general norm or goal that underlies statutory scheme as a whole
i. Benefit: provides guidance where text and intent do not.  Important when the statutory scheme evolves over time and is used for things that were never anticipated, then courts try to see what makes sense 
ii. Problems: too must judicial power, statutes might have multiple or conflicting purposes, if statute was compromise then the purpose may have important limitations
2. Approaches
a. Super-Statutes: 

i. Seeks to establish new normative or institutional framework

ii. Sticks in popular culture over time

iii. Have broad effect on the law, beyond the statute

iv. Prove robust as a solution, standard or norm over time

v. Examples: CRA 1866, 1871, National Labor Relations Act 1935, Fair Labor Standards Act 1938

b. Super-Statutes should be construed liberally w/ less focus on text than ordinary statutes, some focus on intent

c. If a statute is to make sense, it must be read in light of an assumed purpose – as a statute gains in age, its language is called upon to deal w/ circumstances that were not contemplated at the time of its passage.
d. Easterbrook’s view: unless the statute plainly hands courts the power to create and revise a form of common law, the domain of the statute should be restricted to cases anticipated by its framers and expressly resolved in the legislative process – overlaps with “clear statement” principle

i. 2 ways a legislature can achieve a goal:

1. identify the goal and instruct courts or agencies to design rules to achieve the goal
2. legislature can pick the rule (pursue goal X by rule Y).  denies legislatures the choice of creating or withholding gap filling authority
3. An “Ordinary” Case
a. South Corp. v. U.S.: appeal from judgment of US Court of International Trade that upheld imposition of foreign repair duties of vessels engaged in research that had to be repaired abroad. (judgment affirmed)
i. Vessels were designed and used for purposes other than trade but were documented for trade (taxes applied to vessels either documented to engage in trade or intended to be employed in trade).  
ii. Plain language of statute applies to these vessels.  Legislative history shows that Congress intended to protect American ship repair industry.  
iii. Congress wrote in exception for trade vessels gone for more than 2 years.  P’s here want to get around the 2 year requirement by saying they were for “trade.”  Congress obviously thought about this situation and wanted statute to apply to these vessels.
iv. Since P’s documented their vessels as trade ones to get the other benefits of this registration, they couldn’t get out of this requirement while simultaneously enjoying the other benefits of their registration.
4. Textualist Approaches
a. MCI Telecommunications Corp. v. ATT:  issue was the meaning of “modify” in the 1934 Communications Act that required long distance telephone carries to file tariffs with the FCC.  The Act authorized the FCC to “modify” the requirements, and FCC determined that AT&T, the dominant carrier, was the only one that had to file tariffs and that other carriers, MCI, didn’t have to.
i. FCC was not allowed to do this.  An agency’s interpretation of a statute is not entitled to deference when it goes beyond the meaning of the statute.
ii. Court looks at dictionary definitions of “modify.”  Says the word connotes limitations, moderate change
1. looks at dictionary at time the statute was enacted.  Petitioner’s definition of modify didn’t exist then.
b. American Mining Congress v. EPA: challenge to regulations promulgated by EPA that amend the definition of “solid waste” to establish and define the agency’s authority to regulate secondary materials reused w/in an industry’s ongoing production process (under the Resource Conservation and Recovery Act of 1976).
i. Issue was meaning of phrase “and other discarded material” in statute’s definitional section – This does not include material that will be reused in the production process.  Congress intended “solid waste” to be limited to materials that are actually discarded.

1. used language, structure, and legislative history of RCRA

2. purpose of RCRA was to deal w/ problem of waste disposal – spent materials that are recycled don’t have to be disposed of.
c. Uses of Legislative History in Statutory Interpretation, Breyer
i. Benefits of using legislative history:

1. can illuminate drafting errors

2. interpret unclear statutory language

3. understand context and purpose of statute

ii. times courts should use legislative history:

1. to avoid absurd results

2. specialized meanings

3. identifying a “reasonable purpose”

4. Choosing among reasonable interpretations of a politically controversial statute
d. Chickasaw Nation v. U.S.:  the subsection in the Indian Gaming Regulatory Act does not exempt tribes from paying the gambling related taxes in the IRS code that states don’t have to pay.
i. The statute says that “the reporting and withholding of taxes” for gambling does apply to tribes.  But tribes point to subsection of IRA that lists examples of things tribes are exempt from in a parenthetical – but the subsection has nothing to do with reporting and withholding taxes.
ii. The Tribes says the parenthetical must have meaning and points to Indian cannon for interpreting in favor of tribes
iii. Court says language outside the parenthetical is unambiguous and that this is simply a bad example that was included inadvertently. 
5. Intentionality or Purposive Approaches
a. Rector, Holy Trinity Church v. U.S., 1892:  church brought minister from England, prosecuted under statute prohibiting importation of labor.  Court said the statute didn’t apply to the minister b/c the Congressional intent was simply to stay the influx of cheap, unskilled labor.
i. Statute says labor “of any kind,” but court says Congress did not intent to reach transactions like this one
1. it would be an absurd result to apply the statute to this situation
2. the common understanding of labor doesn’t include ministers
3. another motive is the evil the statute was designed to remedy – cheap labor, not ministers
4. b/c U.S. is a religious nation, the court cannot confer a statute against religion.
ii. The legislative history showed that the Senate wanted to say explicitly that it only applied to manual labor but it wasn’t put in the statute.  Everybody understood this is what the statute meant.
b. Chisom v. Roemer:  vote dilution claims for state judicial elections were included within the ambit of the Voting Rights Act of 1965.  Black, registered voters challenged a system or practice that resulted in minorities being denied equal access to the political process.
i. This setup of voting districts was to keep African American judges from being elected in LA. The purpose of the statute was to give minorities a fair chance in the political process.
6. Dynamic Approaches
a. Standard Oil v. U.S.: Standard Oil accidentally dumped gasoline into a river.  The indictment for violating the Rivers and Harbors Act was dismissed b/c the prohibition of dumping “refuse matter” into the river did not include accidental dispensing of gasoline.
i. The court used a common sense approach to say the word “refuse” includes all foreign substances and pollutants apart from “those flowing from streets and sewers and passing therefrom in a liquid state” into the watercourse.

1. even though pollution is a problem now, the statute was designed to prevent refuse from blocking navigation on the waterway.

2. court distinguished b/w “refuse material” and “valuable oil”
7. Clear Statement
a. U.S. v. Marshall:  LSD case.  The court held that it was impossible to construe the words of the statute to base the penalty on the drug’s net weight rather than the gross weight of the carrier and the drug.  The statute spoke of a mixture or substance containing a detectable amount of drug.  The court held that blotter paper treated with LSD was a mixture or substance containing a detectable quantity of LSD.  
i. The sentences bore rational relations to their offenses, the only constitutional requirement, and all Congress needed was a rational basis for making the penalties depend on gross rather than net weight.
b. Substantive Canons:
i. Legality – construe criminal statutes favorably to the accused
ii. Indian tribes
iii. Protect FISC – tax canons
iv. Can be used to resolve ambiguity or break a tie (Chicasaw)
III. Administrative Agencies and Judicial Review
a. Overall Framework of Judicial Review:
i. Step 0 – Chevron: formal adjudication and notice and comment rulemaking
1. other – Skidmore factors:
a. consistency
b. Persuasive
c. Contemporaneous w/ statute enactment
d. Specialized knowledge
ii. Step 1 – Clear Congressional intent on the issue
iii. Step 2 – Agency interpretation if reasonable
1. exercise discretion w/in statutory authority (A&C review)
b. The Constitutional Position of Administrative Agencies
i. The Constitutional Structure of the National Government
1. Objectives of federal structure:

a. Effective but limited gov’t
b. Prevent arbitrary exercise of power (political and legal accountability)
c. Moderates problems of factions and popular enthusiasm
2. problem posed by agencies:

a. agencies combine the functions that other branches have from separation of powers (legislative, executive, judicial)
b. “necessary and proper clause” – court recognizes that it is necessary and proper for Congress to give quasi-legislative and quasi-judicial power to agencies
c. Checks and balances – some overlap among the braches is necessary to the effective function of the government
3. how do we address these problems?

a. Formalist approach: legislative power is vested in the Congress, it can’t turn over law-making power to admin bodies.
b. Functionalist approach: delegating makes gov’t more effective and flexible but also allows Congress to not make the hard choices.
c. We need to balance the need of agencies to promote certain social agendas while safeguarding political structure.
4. how to judge a statute if a statute gives substantial law-making authority to an agency or if it gives too much power

a. formalism: must have intelligible principle in statute
b. functional:
i. gov’t function and private interest at stake
ii. Quantum of power (scope and intensity)
iii. Extent of discretion
iv. “expertise” needs
v. Mode of implementation – what procedures
vi. Effectiveness of judicial review
vii. Danger signals – is there evidence of the use of arbitrary power or of domination by faction?
5. 3 constitutional delegations even though they depart from hierarchical model:

a. Independent Commissions – staggered terms, limited removal power
i. Independent agencies are still very affected by Pres, Congress and some interest groups.
b. Sentencing Commission – Mistreta, Art. III agency
c. Independent prosecutor – Morrison v. Olson
i. Congress passed statute making the prosecutor more independent after Nixon tried to fire him during Watergate.
6. 3 invalid delegations:

a. Washington Airport Authority: Congress couldn’t have veto power
b. Comptroller General in Bowsher
c. Myers case: postmasters cannot be removed w/o Congressional concurrence
7. what distinguishes valid from invalid?

a. Congress is trying to keep a hand in statutory enactments
b. Once Congress passes statute, it must give up implementation to exec branch
c. It cannot play a role directly or through its agents
d. If Congress plays some role in implementation, political accountability gets fudged
ii. The Relation of the Agencies to Congress
1. Non-Delegation Doctrine: Art. 1, Sec. 1 – Congress has all legislative powers.  Traditionally those powers could not be delegated.
a. Issue #1: whether a particular agency rule falls w/in the scope of that agency’s statutory grant of rulemaking power
b. Issue #2: whether the statute granting that power is too broad
c. Rationale for non-delegation doctrine: political accountability.  Congress should make the difficult policy choices.  But sometimes Congress delegates to avoid having to be accountable for a difficult policy decision and/or because it couldn’t get agreement on specific terms.
d. Issues that courts look at in determining the constitutionality of a delegation:
i. Is there an intelligible standard?
ii. The quantum of power
iii. The nature of the subject matter: to what extent is specific knowledge or expertise helpful in the exercise of power?
iv. Procedural safeguards on the exercise of power
2. The only 2 cases to ever invalidate statutes with non-delegation doctrine:
a. Panama Refining Co v. Ryan, USSC, 1935:  Court invalidated a provision in the National Industrial Recovery Act (NIRA) that authorized the President to ban interstate shipments of oil produced in violation of state law.  The court found no intelligible principle for the President to follow in determining when to ban an interstate shipment of “hot oil.”
b. A.L.A. Schechter Poultry Corp. v. U.S., USSC, 1935: Court struck down a provision of NIRA that authorized the President to approve “codes of fair competition” for poultry and other industries.  The Act did not prescribe adequate administrative procedures for approval of the codes (Cardozo concurrence: the Act allows the Pres to do anything that Cong could do under the commerce clause power upon the recommendation from industry).
3. now courts use non-delegation doctrine to construe a statute narrowly rather than to invalidate it.  Courts uphold broad delegations sometimes for practicality – for Congress to fulfill its legislative function effectively; it must be able to leave the details to the agencies.
a. Test for delegation of quasi-legislative power to agency: “intelligible principle” to guide administrators
b. Amalgamated Meat Cutters v. Connally, D.C. Cir., 1971:  the Meat Cutters Union challenged the Economic Stabilization Act on grounds of excessive delegation.  The court avoided problems of non-delegation by saying the delegation is ok if Congress lays down an intelligible principle to which the agency must conform.  Act was upheld; the Pres does not get “blank check”
c. Mistretta v. U.S., 1989: court held a delegation of power to write sentencing guidelines to a commission in the judicial branch constitutional.  Some judgments, even w/ policy considerations, must be left to the officers executing the law and some to the judge applying it.  The non-delegation doctrine becomes one of degree – how much is too much?  Congress may delegate to the judicial branch non-adjudicatory functions that do not trench upon the prerogatives of another branch and that are appropriate to the central mission of the judiciary.
d. Bowsher v. Synar, USSC, 1986: Congress may not delegate to the comptroller general the power to review estimates of likely budget deficits, to determine whether the estimated deficit will exceed a specified among and to determine how much Pres must sequester (not spend) b/c Congress cannot reserve for itself the power of removal of an officer charged w/ the execution of the laws except by impeachment.  In trying to do this, Congress wanted to retain some control over the executive of the act, an intrusion into exec function.
e. Benzene: plurality narrowly construed statutes authorizing OSHA to regulate chemicals in the workplace in order to avoid non-delegation problems (must be significant risk) b/c they believed the statutes “might” be unconstitutional otherwise.
iii. The Relation of the Agencies to the President
1. there are problems of coordinating and reviewing agency decisions, even w/in the exec branch.

a. Legal circumstance: many statutes give legal power to agency head; not Pres

b. Political circumstance: the constituencies affected by a reg decision often have an ongoing relationship w/ Cong and agency but not necessarily w/ Pres
2. Key Issues:
a. Scope of removal power

b. Pres can’t tell agency head how to exercise authority granted from Congress

3. Myers v. U.S., USSC, 1926: Court struck down a federal statute that required the Pres to get Senate approval to remove a postmaster.  Court held that Congress could not interfere w/ Pres’s removal of an exec officer whom Pres had appointed w/ Senate’s approval.  P has unqualified removal power over those who execute laws.  Limited to PURELY EXECUTIVE OFFICIALS
4. Humphrey’s Executor v. U.S., USSC, 1935: Pres can only remove heads of INDEPENDENT Agencies “for cause.”  Pres tried to remove member of Federal Trade Commission but it is quasi-legislative and quasi-judicial, so the “for cause” restriction in the statute was upheld.
5. Weiner v. U.S., USSC, 1958: Pres cannot remove a member of an adjudicatory body (War Claims Commission) merely b/c he wants his own appointees to sit on it.  Pres does not have the over in Const and it is not give expressly or impliedly in the statute (Congress was silent on it).

6. see Bowsher and Mistretta above: Congress cannot remove executive officials except by impeachment.  Congress can, however, restrict the President’s power to remove certain officers.  Furthermore, Congress can remove officials who exclusively serve the legislative function while Pres can remove those who are exclusively executive.
iv. The Relation of the Agencies to the Article III Federal Courts
1. courts don’t want adjudicative delegation to a non-Article III entity to undermine the Article III branch.
2. Congress is permitted to delegate adjudicatory functions to an admin agency if and only if there is judicial review to ensure that the agency has followed the law and found the facts in a reasonable manner.
c. Procedural Requirements in Agency Decision-making

i. Due Process Requirements: due process is required when gov’t deprives people of a right
1. Adjudication:  binding determination, fixes the legal rights and obligations of person
a. Golderg v. Kelly, 1970: court said there had to be hearing before welfare aid was terminated (not after) b/c there was no other means of subsistence for recipient (brutal need).  Welfare aid was considered right (entitlement) which is more important than discretionary authority.  Balanced gov’t interest in efficiency against individual’s interest in welfare.
b. Londoner v. Denver:  tax assessed on small number of property owners by a local board.  It is a violation of constitutional due process not to afford property owners some opportunity to be heard (hearing) before a final decision fixing their tax assessment is made.  If there is a decision of individual rights, then a hearing is required for DP.
2. Rulemaking: no hearing required
a. Bi-Metallic Investment Co. v. State Board of Equalization, 1915:  large number of property owners affected, each does not have a constitutional right to be heard individually.  This is a legislative process by agency w/ the authority from Congress.  It is impractical that everybody affected by a rule has a direct voice in its adoption.  When an admin body adopts a rule of general applicability to an indefinite class of persons, then there is no constitutional requirement for a hearing.
3. How to determine when a trial-type hearing is needed (when something is adjudication):

a. When controversy turns on “adjudicative facts” (facts about parties) – hearing is required
b. When controversy turns on “legislative facts” (general facts which help tribunal decide questions of law and policy) – hearing not required
c. Look at organic statute and APA  
4. why procedures are provided:

a. rule of law objectives: make sure agencies act consistently w/ constitution, organic statute and resolutions they adopted; allow interested parties to come in and present evidence; lays factual/evidentiary basis for judicial review
b. influence discretion: those affected have an opportunity to influence agency (or enhances control of political actors on gov’t); generates info and better monitoring (or tilts process in favor of interests that the dominant coalition favors)
ii. The APA
1. APA = basic structure and procedures for federal admin agencies (can be overridden or supplemented by specific statutory provisions).
2. goals of procedural rules:  
a. promote accuracy in agency fact-finding
b. secure agency conformance with statutory directives and the Constitution
c. Enhance the quality of agency policy judgments
d. Prevent agency arbitrariness
e. Permit a “hearing” for people affected by agency decisions
f. Facilitate judicial review through the creation of a record
3. two fundamental distinctions:

a. Rulemaking (sec. 553) v. adjudication (sec. 554) = whatever isn’t rulemaking is considered adjudication.
b. Formal v. informal = if organic statute provides for decision “on the record” after “opportunity for agency hearing” then it is formal.
4. Rulemaking:

a. Rules are general statements designed to implement, interpret or prescribe law or policy
b. Legislative Rules: adopted by an agency that have binding legal effect.  The statute must give agency the authority to adopt such rules
c. Non-Legislative Rules: rules that merely express the agency’s view as to the meaning of a statute or regulation or publicize the agency’s policy on the matter.  No binding effect so no statutory authorization required.
5. what agencies look at when making rules:

a. organic statute vesting power in agency
b. agency’s procedural regulations
c. APA’s procedural requirements (apply unless displaced by something more specific in the statute)
d. Rules required by Art III courts for agency procedure
e. Judicially defined due process requirements
6. 4 categories of rulemaking:

a. Formal adjudication: subject to secs. 554, 556, 557
i. Sec. 706(2)(E) provides for court review under substantial evidence standard based on the whole record.
b. Informal adjudication
i. Adjudicatory decisions that don’t have to be made “on the record” (not subject to APA procedures)
ii. Review based on administrative record (Overton Park).  If record is inadequate, courts do discovery or remand.  Factfinding is informal adjudication reviewed under A&C standard

iii. This is most of what agencies do.  Review is A&C standard

c. Formal rulemaking (“on the record”)
i. Secs. 553(c), 556, 557.  Sec. 706(2)(E) provides for court review under substantial evidence standard based on the whole record.
ii. Trial-type procedure rarely used today.  Presumption against statutes being interpreted to require formal rulemaking - Must be clear language indicating that intent or language requiring “decision on the record” and “an opportunity for an agency hearing”
d. Informal Rulemaking (Notice and Comment )
i. Subject to sec. 553
ii. This is mostly used today.
iii. Agency gives notice of rulemaking to public, sometimes has hearings, after consideration of comments provides an explanation of the basis and purpose of the rule and adopts the final rule.
iv. More like “on the record” process now b/c of paper hearing and “hard look” requirements by courts
v. Judicial review borrows the A&C standard from sec. 706(2)(a)
7. Scenic Hudson Preservation Conference v. Federal Power Commission:  Con Ed wanted to build hydroelectric project on Hudson River and needed a license from FPC.  FPC granted license but didn’t consider all relevant factors (all feasible alternatives, affirmative agency duty to look at all facts) so the court remanded to agency to do so.  Agency had additional hearings and investigations and again granted license (it was ok b/c they made the decision in the right way this time).  Courts will not allow its personal views on the results to influence the decision, the perfect balance of interests is not for court to decide.
8. U.S. v. Nova Scotia Food Products Corp, 1977: FDA had notice and comment rulemaking for regulation requiring smoking fish to a certain temp to prevent disease.  This temp is unnecessary for white fish.  Court found that agency didn’t develop enough of a record to justify their decision and didn’t adequately respond to criticisms of their regulation.  (requiring a response to criticism gives significance to procedural comment right).
iii. The Notice and Comment Rulemaking Process: Passive Restraints Regulation
1. Motor Vehicle Manufacturers Co. v. State Farm Mutual Life Insurance Co., 1983: court holds rescission of passive restraint regulation is A&C.  elimination of air bag requirement appeared to be a political decision (Reagan lessening regulation) rather than to be based on analysis of the issue.  Agency didn’t’ present adequate explanation for the action.  (NHTSA gave no consideration to alternative of modifying the technology).  Even if agency changes regulation in response to changing public interest they must supply reasoned explanation for the change.
a. Court reviewed this regulation pre-enforcement – very common now
2. Difficulties of regulation:

a. Agency must obtain accurate information – but from where?  (industry, independent experts, professors, consumer groups, in house)
b. Agency must consider a host of questions related to the type of standard it wishes to promulgate (performance standard or design standard)
c. Agency must modify or shape the standard in light of enforcement needs
d. Agency should take account of various “competitive” concerns
e. Agency may have to “negotiate” a final standard (industry, suppliers, consumer groups, members of Congress, agency staff)
f. Agency must survive judicial review (keep records.  Agency might think decision is rationale but it could appear arbitrary, illogical or inconsistent to a judge).
3. Analytic framework: should the regulation be upheld under A&C standard?
a. Are agency’s arguments for changes compelling?
b. Does agency reach conclusions for which there is no supporting evidence?
c. Does it reach any conclusions that appear contrary to the evidence?
d. Are there any plausible alternatives that agency failed to consider?
e. Do any deficiencies identified warrant a judicial determination that the adoption of the rule was A&C?
4. APA sec. 706: when can you overturn agency decision:
a. (d) when agency didn’t follow procedures
b. (e)(f): not supported by evidence
c. (b) unconstitutional action
d. (c): violation of applicable statutes
e. (a): arbitrary, capricious or otherwise not in accordance w/ law (didn’t follow regulations, A&C = discretion)
d. The Availability and Scope of Judicial Review of Administrative Action

i. The Availability of Judicial Review: Introduction
1. To get judicial review of agency action in federal court, one must:
a. Establish court’s jurisdiction over the claim (1331 or other statute)
b. Show that claim is not barred by sovereign immunity (mostly not relevant anymore except under APA sec. 702, except this doesn’t apply against federal government for monetary damages)
c. Establish that claim is judicially reviewable (APA sec. 701: agency action is reviewable except to the extent that (a) statutes preclude review and (b) agency action is “committed to agency discretion by law”)
d. Establish standing (see below)
e. Show “ripeness” (APA sec. 704.  courts should review preliminary or tentative agency actions.  Must wait until agency has made final decision)
f. Exhaust any available administrative remedies on the claim (efficiency.  Agency must first exercise its discretion.  Agency’s insight and expertise is desired before ruling on the issues of law in court)
ii. Standing
1. APA sec. 702 or specified in organic statute (limits class of persons entitled to seek judicial review)
a. APA sec. 702: provides for judicial review for “person suffering legal wrong b/c of agency action, or adversely affected or aggrieved w/in the meaning of the relevant statute” – codified previously judge-made standing rules
b. P must establish “injury in fact” as a result of gov’t conduct in order to secure judicial review – no “public action” in the U.S.
i. Injury must be personal
ii. Injury must be concrete
iii. Causation – P’s injury must be caused by the challenged gov’t action
iv. Redressability – it must be possible for a victory on the merits to “redress” P’s injury
v. Arguably w/in the Zone of interest – Common law requirement
2. Zone of Interest:
a. Association of Data Processing Service Organizations v. Camp, USSC, 1970:  group of data service providers to banks challenged regulation allowing banks to provide the same services to other banks.  Rule was designed to promote financial stability of banks but the court said this industry was w/in the “zone of interest” even though the rule wasn’t enacted for them.  Therefore there was standing.  RULE: anyone who is harmed by agency action may bring suit.
i. Court broke down standing into 2 parts:
1. P must satisfy constitutional requirements: injury in fact
2. P must satisfy “prudential requirements”: showing that any injury is “arguably w/in the zone of interests protected or regulated” by the statute
ii. Trend towards enlargement of class of people who may protest admin action.
1. Suggested that people w/o a common law interest were entitled to challenge gov’t for failing to protect their statutorily protected interests
2. Natural outgrowth of the New Deal
3. Constitutionally Required Standing – injury in fact:

a. Sierra Club v. Lujan??:  Identified “injury in fact” as part of the constitution’s requirement that courts hear only “cases and controversies.”  U.S. Forest service approved proposal to build ski resort in/near national park.  Sierra Club brought suit in federal court as a membership corporation with a special interest in conservation and maintenance of national parks.  Court said SC had no standing b/c it failed to show injury in fact.  A mere interest in the problem is not sufficient to say the organization is “adversely affected” or “aggrieved” w/in the meaning of the APA.  SC failed to allege that it or its members would be affected in any of their activities or past times by this development.
i. RULE: Injury must be more than a cognizable interest; it requires that the party seeking review be himself among the injured.
ii. SC wants to get blanket authorization to bring suits rather having to show direct injury to one or more of its members each time.
1. court doesn’t allow this b/c it is a slippery slope.  It would open the floodgates to lots of public interest litigation that should be handled instead in the political process.
2. the court draws the line at tradition.  The role of the courts is to protect individuals that suffer injury and not those just w/ an interest.  Courts don’t want to be perceived as another political process (undermines the legitimacy of the court)
b. Lujan v. Defenders of Wildlife, 1992: Endangered Species Act is limited to U.S. and high seas.  Wildlife organizations brought action claiming that the revised rule violated the statute and tried to show they would suffer injury if animals in foreign countries became extinct b/c U.S. could now fund parts of development projects abroad that threatened certain animals.  Ps lacked standing b/c there was no a sufficiently tangible nexus b/w the claim and the injury.  Ps have to show a substantive interest (not conjectural or hypothetical injury) and must show the injury can be redressed.
i. RULE: when P is not himself the object of the gov’t action or inaction he challenges, standing is not precluded, but it is usually substantially more difficult to establish.
iii. Judicial Review of Questions of Fact

1. APA sec. 706: provides for “substantial evidence” standard for judicial review of in cases subject to secs. 556 or 557 (formal adjudication or formal RM)
a. In notice and comment and informal adjudication, court has benefit of admin record, including agency factual and legal determinations and their basis.
b. Court have borrowed A&C standard from sec. 706(2)(a)
2. Allentown Mack Sales and Service v. NLRB, 1998: new company owners took poll of employees to determine if there is support for the union.  The board’s reasonable doubt test for the poll is facially rational and consistent w/ the National Labor Relations Act but the findings that the union lacked majority support in this case were not supported by substantial evidence on the record (owner had to have good faith doubt as to support of the union among employees to employ the poll).
3. burdens:
a. burden of persuasion w/ respect to a factual issue falls on the party who will lose on that issue unless the relevant evidence sufficiently preponderates in his favor to meet a given “standard of proof”
b. burden of production w/ respect to an issue falls on the party who must bring forward some evidence on that issue to avoid an adverse decision on it; but once some evidence is produced, either he or the other party may have the burden of persuading the trier of fact of the proposition’s truth or falsity.
4. alternative standards of review:
a. substantial evidence test is dominant standard for judicial review of factual determinations by agencies
b. in informal proceedings, including notice and comment RM, the APA calls for A&C review of agency decisions, including those involving facts
c. APA also provides that reviewing courts shall determine whether agency findings are unwarranted by the facts to the extent that the facts are subject to trial do novo by the reviewing court.
5. Zhen Li Iao:
a. Immigration judge order deportation b/c petitioner lacked well-founded fear of being persecuted upon return to China.  Court reversed decision b/c the immigration judge’s opinion wasn’t reasoned.  Petitioner is entitled to rational analysis of evidence by immigration service. (immigration court had very short, boilerplate opinion and demonstrated lack of familiarity w/ the issues and lack of consideration for the facts of this case).
iv. Judicial Review of Questions of Law
1. statutory interpretation before Chevron:  courts defer to agency judgment. Only overturn agency if its legal decision is “unreasonable, impermissible or arbitrary”
2. Skidmore v. Swift and Co.:  employees brought action to get overtime pay for oral agreement to stay on premises and respond to alarms at night.  Court said agency determination was important but not controlling on the courts (weak deference).
a. Skidmore factors that a court examines in determining whether or not to grant the agency deference (factors w/ power to persuade rather than control):
i. Whether agency interpretation was set forth in legislative RM
ii. Whether agency interpretation was long-standing and consistent
iii. Whether Congress had reenacted the statutory provision in question after the agency’s interpretation (implicitly ratifying agency’s view)
iv. Thoroughness evident in agency considerations
v. Validity of reasoning
vi. Consistency with other pronouncements
vii. The relevance of agency “expertise” and administrative insight
viii. Inherent persuasiveness of the agency’s interpretation
ix. The court’s confidence in the agency in question.
3. Chevron Inc. v. NRDC, 1984: (1) has Congress spoken directly on this issue (2) if no or if it is ambiguous, is the regulation reasonable and permissible?
a. Statute requires states to develop air pollution plans for “sources.”  EPA promulgated rules that allowed the states to define an entire plant as a source.  Court says the EPA’s definition of the term “source” is permissible construction of the statute.
i. If congress leaves gaps for an agency to fill, the court may not substitute its own construction of a statutory provision for a reasonable interpretation made by the administrator of an agency
ii. Agencies have comparative advantages over courts in interpreting statutes b/c political accountability and technical specializations are relevant to interpretation.
iii. Things court can look at to determine what Congress wanted: statutory language (specific section and statute as a whole), legislative history (background and purpose of statute), policy
1. Chevron applies only to agency decisions that are taken through relatively formal processes – where agency is subject to some publicly accountable process where interested parties have a right to present their views. (doesn’t apply to agency policy guidance, opinion letters or litigating positions – but these can have some deference under Skidmore if they have “persuasive power”)
v. Chevron Step 1
1. Process of statutory interpretation:
a. Text.  Is the plain language clear? 
b. What is purpose of the statute? (what deal does statute represent?)
c. Does legislative history add anything?
i. If statute is clear, that is the end
ii. If statute is not clear then go to Chevron step 2
d. Background norms
i. Avoid holding a statute invalid
ii. Avoid the constitutional issue (Kent, Benzene)
iii. Quasi-constitutional norms (Griggs, Webber)
iv. General canons (Standard Oil Harlan dissent, Chickasaw Nation)
1. list of canons on page 327
2. INS v. Cardoza Fonseca:  2 statutes w/in the Immigration Act (one forbids attorney general from deporting alien if he determines their life or freedom would be threatened and the other permits attorney general to grant asylum b/c of a well-founded fear of persecution).  INS says both statutes require “more likely than not” standard.  Court uses text (statues use different terms) and legislative history (the latter statute has broader scope) to decide that the 2 statutes do not require the same burden of proof.  This is pure question of statutory construction for courts.
a. Scalia dissent says that Chevron deference must be given to reasonable agency interpretation unless that interpretation is inconsistent w/ a clearly expressed Congressional intent.
3. MCI v. AT&T, 1994:   see case above.  Court said agency’s use of the term “modify” in the statute was too broad.  They made substantial changes, didn’t just modify them.  Court says this is actually a fundamental revision of the statute and cannot be upheld.  An agency’s interpretation is not entitled to deference when it goes beyond the meaning of the statute.
a. RULE:  if the decision is a big policy change, we would like Congress to give some indication that it is delegating that authority to the agency
4. American Waterworks: courts won’t insist on ordinary language of statute when it would lead to absurd results
5. Cotton Dust, 1981: textile manufacturers sought judicial review of an OSHA regulation limiting occupational exposure to cotton dust, contending that the Act requires OSHA to weigh costs and benefits in framing standards.  OSHA interpreted the Act to require adoption of the most stringent standard to protect against material health impairment, bounded only by technological and economic feasibility.  Court defers to OSHA’s interpretation b/c when Congress wants C/B analysis, it specifically requires it in other statutes but did not do so here.
6. Sweet Home:  Endangered Species Act makes it unlawful for any person to “harm” an endangered or threatened species.  Secretary included “significant habitat modification or degradation where it actually kills or injures wildlife’ under the term “harm.” 
a. Three reasons why Secretary’s interpretation of “harm” is reasonable:
i. Ordinary understanding of word “harm” supports it.

ii. Broad purposes of the ESA supports it.

iii. Secretary’s authorization to issue permits for otherwise-prohibited takings strongly suggests that Congress understood section to refer to indirect takings as well as deliberate takings (structural reason).  

b. Chevron Step 2 is not reached because intent can be discerned using Step 1.

7. FDA v. Brown & Williamson Tobacco Corporation, USSC 2000:  FDA exceeded its authority by trying to regulate tobacco sales to youth.  FDA tries this under its authority to regulate “drug devices and combination products” and says nicotine is a “drug” and cigarettes are “delivery devices.”  
a. This is not allowed b/c Congress has spoken directly on this issue:
i. Act’s objective is to ensure that products regulated by FDA are “safe and effective” for intended use – FDA banned tobacco b/c it is unsafe; it can’t regulate “unsafe” products
ii. Congress has said in other statutes that tobacco cannot be removed from the market
iii. Congress had previously considered and rejected a bill that would have given FDA authority to regulate tobacco.
1. Plus, FDA has previously said it didn’t have authority to regulate tobacco.
vi. Clear Statement Principles
1. Kent v. Dulles, USSC, 1958: secretary of state used discretion to deny passport to P b/c he was communist.  This exceeded the secretary’s power (right to travel and exit is a personal liberty which a citizen cannot be deprived under w/o due process under 5th amendment).  Congress didn’t give Secretary unbridled discretion to withhold activities guaranteed by the constitution to citizens.  B/c secretary exceeded authority, the court doesn’t reach the constitutionality of the actual delegation.
a. RULE: If a fundamental liberty is to be regulated, Congress must explicitly say so.
i. Where activities natural and necessary to well-being of U.S. citizens are involved, the court will construe narrowly all delegated powers that curtail them.
2. 2 formulations of the Clear Statement Principle:
a. Courts interpret narrowly to avoid invalidity
b. Courts interpret narrowly to avoid ruling on serious constitutional issues
3. Benzene: risk has to be significant to qualify for regulation, otherwise the delegation would be too extensive.
4. Standard Oil; Harlan Dissent: 1. At best the meaning is uncertainty  2. States that because this is a penal statute must look at it leniently  3. Because this statute was meant to prevent obstructions in the water way we should not tr to construe it to do other things.  4. If govt wants to control this, let them do so  5. refuse-that which is discarded as worthless-person discarding it thinks that is it worthless
vii. Chevron Step 2
1. Hazardous Waste Treatment Council v. EPA, 1989: 
a. Chevron step 1: Congress didn’t foreclose the agency’s action (agency can choose either approach)
b. Chevron step 2: considering the demonstrated scientific activity, EPA action was a reasonable interpretation of the amendment.
i. However the final rule is found to be A&C due to inadequate explanation from the agency of why they settled on the BDAT-only system.
1. the agency had pointed to the comments of some members of Congress urging BDAT, but the court said this was unacceptable basis for policy decision.
a. Post-enactment opinions of Congress are not reason enough for a course of action.  They don’t even have the weight of legislative history.  
2. if the court rules against an agency on step 1, then the agency’s action is precluded.  But if court rules against agency on step 2 grounds, then the agency can come back and give another rationale as long as its substantively reasonable and just a failure of adequate justification (procedural).
viii. Judicial Review of Agency Discretion
1. overview:  once it has been decided that there has been an appropriate statutory delegation of power to the agency, then the courts undertake the A&C standard of review of discretion (question of law)
a. Procedure: Hard Look approach
b. Substantive: Did the agency make a clear error of judgment?
2. Hard Look Doctrine: A&C standard as applied to agency law-making discretion
a. Meant to assure “adequate consideration” of decision and alternatives.  Makes sure the decision-making process is not subject to domination or capture by narrow interests.
b. Agencies must consider alternatives, respond to counter arguments, listen to affected interests, and offer detailed explanations of their conclusions.
3. Citizens to Preserve Overton Park Inc. v. Volpe, USSC 1971:  this is landmark case b/c it makes judicial review available for informal adjudication (not rulemaking) – just decision where to place highway, not rule.  DOT decided to build highway through park but the secretary didn’t justify the decision (Act required him to consider alternatives routes to protect environment).
a. For meaningful review, the court must know:
i. What the agency decided
ii. What facts it relied on
iii. What reasons it gave for fact finding and legal determination
iv. What is the relevant evidence
b. (last 3 questions were not apparent in this case so it was remanded to agency)
c. Practical effect: agencies must provide more documentation for discretionary matters.  In general a judge will not overturn a substantive policy judgment, however, they will require explanations
4. Scenic Hudson:  court first remanded to the agency for procedural failure under A&C standard.  Then the court approved the result b/c the commission had adequately considered the alternatives and provided evidence supporting their conclusion when they did it again.  This is problematic – the commission reached the same result after spending 5 years reevaluating the project, resulting in very high costs and consequently, the project was never built.
5. Nova Scotia:  brought out procedural approach to “hard look” review
6. State Farm:  endorsed a relatively intense version of “hard look” review.  USSC found rescission of previous standard A&C.  agency failed to consider important aspect – viable alternative of requiring airbags instead of allowing manufacturers the option of providing passive belts.  Failure to consider the alternative was A&C and court said that the agency’s conclusion that passive belts would be disconnected to the same degree that manual bests were not connected was unsupported by the record.
7. Syracuse Peace Council v. FCC, DC Cir. 1989:  (Reagan era deregulation) FCC made policy judgment to stop using “fairness doctrine” which is ok as long as the decision to change is not A&C.  It had evidence to back up its decision (which is entitled to discretion) – it found the fairness doctrine chilled broadcasters’ speech on controversial issues and that the increase in broadcasting outlets undercut the need for the doctrine.
8. American Dental Association:  (contrast w/ Nova Scotia) OSHA made rules to stop the spread of HIV and Hep B in healthcare workers (included dentists).  Dentists challenged the rule b/c it was more strict than their profession needed.  Court upheld the rule b/c these workers were still at risk and OSHA has the authority to regulate that risk (OSHA can’t force a regulation onto an industry that isn’t at risk but it also doesn’t have to make individual regulations for each industry).  It is not for the court to decide where OSHA draws the line, as long as it has a reasonable basis for the decision then it is ok
a. This case shows how judicial review of agencies has evolved:  agencies have learned to provide justification, courts will not demand perfection
9. A Clear Error of Judgment:
a. Community Nutrition Institute v. Bergland: Secretary allowed junk food in schools as long as it was fortified w/ a nutrient (only nutritious foods allowed in schools under statutes).  Court said this was irrational and arbitrary.
b. Microcomputer Technology Institute v. Riley: agency adopted a new interpretation of an old regulation (court said this was cool) but then agency deemed the new interpretation to apply retroactively (court says this is A&C).
IV. Alternative Remedies for Administrative and Regulatory “Failure”

a. Introduction: Alternative Views of Agency Failure and Some Potential Solutions
b. Legislative Veto and Other Means of Congressional Control
i. INS v. Chadha:  House enacted a resolution overturning attorney general’s decision to suspend Chadha’s deportation w/o public hearing, report or meaningful statement of reasons.  Court says legislative vetos are unconstitutional because they are Congress making policy w/o using the proper procedure outlined in the constitution (Art. 1 outlines process for bills).  Once congress has delegated authority, it must abide by that until it revokes or changes that authority through proper channels.  (Congress had delegated this authority to the INS and attorney general).  Congresses action here was legislative in its effect so it had to go through the Bicameralism and Presentment Clauses’ process.
ii. Hazardous Waste Treatment Council v. EPA:  Congress tried to influence agency’s decision after delegating authority to the agency but the court wouldn’t allow it.
c. Regulatory Negotiation
i. Notice and Comment Rulemaking:
1. increased requirements imposed by courts in informal N&C RM probably create fairer system w/ info in public record and permitting courts to review the rationale

2. but system is now more cumbersome and legalistic.  Gives agency lawyers lots of authority w/in the agency and delays entire process.

ii. Ossification of the rulemaking process:
1. agencies have switched from RM to adjudicatory techniques that are less effective in furthering regulatory goals and impede needed changes in existing regulatory policy as well as new regulatory initiatives

2. to deal w/ ossification agencies:

a. use direct final RM for those rules that the agency expects to be uncontroversial

b. interim final RM: alternative to issuing a rule in final form by invoking the good cause exception and leaving it to private parties to petition the agency for modification or repeal.
3. agencies created “negotiated RM” in the hopes of avoiding the lengthy and costly process of court challenges

a. sometimes agency creates “advisory group” w/ reps for all the affected interests to reach a consensus what on the rule should be

i. Advantages:

1. reduces time it takes to promulgate a rule

2. reduces likelihood of court challenges to rules

ii. Disadvantages:

1. this puts the onus for developing the rule on representatives from affected groups rather than on agency staff

2. substitutes consensus of private interests for the agency’s independent determination of the public interest

iii. works best when:

1. each party has power to influence the outcome

2. when the number of parties is fairly small

3. when issues are in focused form fit for discussion

4. when parties are under pressure to decide

5. when each party has something to gain from negotiation

6. when tradeoffs are possible

7. when issues do not easily admit of an “objective” solution

8. when decisions can be fairly implemented
iii. Negotiated Rulemaking Act sec. 570 – Judicial Review
1. any agency action relating to establishing, assisting or terminating a negotiated RM committee under this subchapter shall not be subject to judicial review.  Nothing in this section shall bar judicial review of a rule if such judicial review is otherwise provided by law.  A rule which is the produce of negotiated RM and is subject to judicial review shall not be accorded any greater deference by a court than a rule which is the product of other RM procedures.
iv. USA Group Loan Services v. U.S. Dept of Education, 7th Cir, 1996: Regulations were adopted through the Negotiated Rulemaking Act.  During negotiations, an official of the DoE promised industry that the Department would abide by any consensus reached unless there were compelling reasons to depart.  A consensus was met, but the Department refused to abide by the official’s promise.  The proposed regulation that was sent for notice and comment was altered.  Plaintiffs challenged the rule, contending that the Department had negotiated in bad faith.  

1. Negotiated Rulemaking Act did not make such promises enforceable; such a promise would make notice and comment rulemaking irrelevant, since it would be bound to promises it had made to the industry.  
d. Citizen Suits
i. 2 types of citizen suit provisions:
1. private citizens bring action against violators

2. private citizens bring action against federal agencies changed w/ enforcing the legislation to perform the duties required by Congress

a. brought in dist ct in first instance for CAA
ii. CAA of 1970: sec. 304(a)(1) of the CAA authorizes “any person” to commence suit against “any person” alleged to be in violation of the law

iii. Lujan:  court held that Ps invoking statutory citizen’s suit provisions granting standing to “any person” (ESA has them) must nonetheless satisfy the requirements of injury, causation and redressability which the court finds in the Art. III “case or controversy” provision.
iv. Rationale:
1. gov’t resources alone are insufficient to reach all polluters and so effective enforcement demands the enlistment of private attorney generals

2. fear of agency capture

3. but: critics say that environmental citizen suit provisions have become a vehicle for furthering objectives of an “enforcement cartel”

v. Effect:  gave real political power/discretion to private individuals and private groups

1. while the citizen suit was conceived and designed to allow private enforcement of the law against polluting violators, until recently its most celebrated uses were against EPA for its failures to implement the environmental statutes in a timely and complete manner.

2. citizen enforcement has grown quickly.  Concentrated in Clean Waster Act cases which corresponds to a marked decline in federal enforcement from 1980-82.

vi. Settlements:
1. generally contain 4 elements:

a. a fine payable to the general Treasury

b. Provisions for achieving statutory compliance

c. Payment of attorneys’ fees and litigation costs to the P group or its counsel

i. The environment is a collective good, and so an incentive needs to exist to have an individual P bring suit (since usually injunctions are granted as remedies)

d. So-called “mitigation” or “credit” programs, to be instituted or paid for by the alleged violated in addition to fines or in lieu of a portion of the fines.

i. EBE (environmental beneficial expenditures) – funds paid by Ds under settlement agreement to be applied to a specific environmentally related project.
vii. NRDCC v. Train, 1976:  action-forcing citizen suit.  Action brought requiring EPA to issue air quality standards for lead under CAA 1970.  Looked at Act’s structure and legislative history to determine that EPA was required to make NAAQS for lead.
1. to determine if EPA is obligated to regulate lead under CAA sec. 108

a. is lead an air pollutant? Yes (EPA was already regulating lead somewhat)

b. EPA says 108(c) makes listing lead discretionary.  But the court says EPA has to list it and regulate it.

i. Court invokes purpose and LH of sec.108 (purpose was action-forcing)

2. criticism of citizen suits:
a. they force EPA to take hasty or ill-considered action

b. requires premature enforcement of controversial measures, provoking backlash against environmental movement

c. caused EPA priorities to be unduly influenced by environmental groups

3. proponents of citizen suits:
a. enforcement of Congressionally imposed deadlines has been beneficial in prodding EPA to take action to protect the environment

b. even with attempts to enforce statutory deadlines, the EPA drags its feet and is often extremely late, even when they lose action-forcing citizen suits.

viii. CO2 Problem: must CO2 be listed as air pollutant after lead decision?

1. arguments against listing CO2:

a. the whole SIP process is ill-suited to regulate CO2

b. CO2 isn’t the type of air pollutant to be regulated w/in sec. 108(a) b/c its not the type of pollutant that secs. 109-110 are suited for.

c. Lead is local problem while CO2 is travels globally and is major global issue

2. Mass v. EPA: Ps argued for regulation under sec. 202(a)(1) rather than sec. 108(a)(1).  

a. Sec. 202 doesn’t have subsection C

b. If they win the backlash only comes from auto industry under sec. 202 but it would have come from states under sec. 108.

c. More discretion under sec. 202 for administrator to ease regulation (no strict deadlines like sec. 108)
e. OMB Review and Cost Benefit Analysis

i. Regulatory Impact Analysis and OMB Review
1. OMB review: applies to major RM w/ significant economic impact ($100M+).
2. Elements of OMB review:

a. Procedural compliance: agencies must prepare regulatory analysis, C/B analysis of rule and alternatives
b. Substantive compliance:  Agencies have to act in compliance w/ EOs (to extent permitted by law – i.e. if the statute doesn’t allow for consideration of costs, then they can’t be considered no matter what EO says)
3. Presidential control over the regulatory state:
a. Since 1970’s every Pres has had some centralized review of agency policies.  Created a review system that has emphasized both coordination and cost effectiveness
b. Review now takes place in OMB and OIRA
c. Through official memoranda and exec orders, Pres can do a great deal to push exec branch in his preferred direction
d. Legal justification for EOs: Art. II – “exec authority vested in Pres” “faithful exercise” and “ask for the opinions in writing of the heads of the principles of gov’t” – supervisory rather than direct mandate
4. Exec Order 12,291: Regulatory Analysis, 1980

a. governed regulations issued by federal exec agencies, expressly excluding “independent” agencies, and regulations governed by formal RM requirements of the APA or relating to military and foreign affairs functions or to agency organization, management or personnel
5. Exec Order 12,498: Regulatory Planning

a. Designed to give OMB power to coordinate regulatory planning
b. Each agency subject to EO 12,291 must subject to director of OMB a statement of its regulatory policies, goals and objectives for the coming year and information concerning all significant regulatory actions being planned
i. Must be consistent w/ the goals of the agency and of the administration and be appropriately implemented
ii. EOs 12,291 and 12,498 driven by a deregulatory impulse
6. Exec Order 12,866: Regulatory Planning and Review, 1993

a. Statement of regulatory philosophy and principles: 
i. Federal agencies should promulgate only such regulations are required by law, are necessary to interpret law and are made necessary by compelling public need
ii. Agencies should asses all costs and benefits of available regulatory alternatives, including the alternative of not regulating
1. should consider “qualitative” costs and benefits as well as those that can be quantified  (agencies should seek views of state, local and tribal officials before imposing regulatory requirements on them)
2. encourages agencies to ask whether the problem that a regulation is designed to overcome is itself a product of an existing regulation; to identify alternatives to “direct” regulation, including provisions of information and economic incentives, and to use performance rather than design standards
iii. Agencies should select those approaches that maximize net benefits unless a statute requires another regulatory approach
b. OIRA responsibilities: OIRA administrator shall provide meaningful guidance and oversight so that each agency’s regulatory actions are consistent w/ applicable law, Pres’s priorities and principles set forth in this EO and do not conflict w/ the polities or actions of another agency
c. Resolution of Conflicts: disagreements or conflicts b/w or among agency heads or b/w OMB and any agency that cannot be resolved by the administrator of OIRA shall be resolved by the Pres or by the VP and the request of the Pres.
7. Pres. Clinton’s Regulatory Planning and Review EO, 1994:
a. Replaced Reagan’s 
b. Important change: Reagan included interpretive rules and statements of policy, Clinton excluded rules and policy statements.  Creates another incentive for agencies to utilize such rules instead of normal Notice and Comment RM.
c. This is designed to reduce paperwork burdens on the private sector and local government; to increase flexibility by allowing exemptions from regulatory requirements where special circumstances can be shown; and to increase the use of economic incentives in lieu of command and control regulation.
8. 1995 Unfunded Mandate Reform Act: legislative response to complaints that federal regulatory programs impose financially burdensome regulatory and social assistance obligations on state and local governments w/o at the same time providing the necessary fiscal means to carry out these mandates
9. The Paperwork Reduction Act: prohibits any federal agency from adopting regulations which impose paperwork requirements on the public unless the info is not available to the agency from another source w/in the federal gov’t and then the agency must formulate a plan for tabulating the info in a useful manner.
ii. Cost-Benefit Analysis and Priority-Setting
1. Method: 
a. Identify the market failure that warrants regulation

i. Do nothing

ii. Propose a regulatory scheme

b. Each alternative is evaluated in relation to the status quo

i. Costs and benefits for each alternative

ii. The magnitude of the costs and benefits must be quantified

iii. A common metric must be determined for all costs and benefits

iv. The total costs and the total benefits can be compared, and the net benefit or cost can be found

c. Choose the alternative that has the maximum benefits for society

2. Functions of CBA
a. A procedure for systematic thinking; it forces you to array consequences, identify their magnitude, their valuation, and how they all add up.  
b. Can operate as a regulatory full disclosure law
c. Can work to maximize the welfare of society as a whole  
3. Considerations in Measuring Costs and Benefits

a. Incompletely specified – need to say how relevant variables should be valued (ex: what is a life worth?)

b. Once specified, CBA may depend on a conception of value that is controversial or wrong

4. Difficulty of pricing effects for which there is no market (health, individual liberties)
a. “Because market prices and willingness-to-pay statistics generally reflect individuals’ valuations of things only as satisfying their private wants and interests, they do not capture all the ways people value environmental goods.  The preferences people express in their roles as consumers therefore do not capture all the concerns they have.  So people in their roles as citizens debating public policy do not and should not take the preferences they express in their market choices as normative for public purposes . . .”(206).

b. Willingness to pay v. willingness to accept 

c. Commensurability: deciding what the currency is - making various sorts of risks and benefits able to be weighted against one another

d. Distributional questions:  Economists may favor Pareto-superior moves, but we may not like such moves if they impose serious risks on one group and concentrate benefits on another group; the compensating transaction might not ever be made

e. Discounting: Monetary costs and benefits are “discounted” on two theories:

i. A dollar is worth more today than a year from today, because it can be invested and be allowed to grow.

ii. People have a “time preference” for current income, that is, they would prefer a dollar today over a dollar tomorrow.

f. Qualitative differences among risks:  Subjectively weighing the relevant factors gives a lot of discretion to the regulators.

5. How to deal with risks that are uncertain, that may never materialize
a. Risk-risk tradeoffs – occur when government regulation of one risk actually increases another health risk (i.e., what about regulatory expenditures that lead to layoffs and then poverty?)

b. As regulatory programs have become more important and expensive, there is an increased need to coordinate risk-related regulatory activities

i. Risk assessment – the scientific process of measuring the risk of various activities

ii. Risk management – the policies of what to do about the risk

6. Priority Setting

a. Breyer suggests modern regulation faces 3 fundamental problems:

i. Tunnel vision – a focus on “the last 10%,” where the costs further

ii. Random agenda selection

iii. Inconsistency

b. Difference in expert judgment of seriousness of certain risks v. public judgment of the same

c. Different government agencies have different standards for deciding when risks are large enough to require regulation (varying thresholds)

d. Comparative risk assessment and regulatory priority setting

i. Range of cost effectiveness in preventing statistical loss of life – striking disparities across different types of regulation

ii. Portfolio approach to regulation

1. Many analysts have suggested that we could reallocate our priorities within our portfolio and improve our performance of the portfolio.  We could reallocate regulatory priorities to put more toward saving lives where it is inexpensive to do so and put less toward saving lives where it is expensive to do so.  

a. Disadvantages to reshuffling

b. High transaction costs → to change one regulation, the agency would have to go through notice and comment rulemaking again, and might also be subject to court challenges.

c. Distributional effects → efficiency is a system-wide concern, and if you re-prioritize all regulations, benefits may be shifted away from disadvantaged people.

7. Paradoxes of regulatory policy 
a. Public perceptions of risk over time do not necessarily track, and at times may run counter to, actual changes in the risks people face.

b. Expert and lay judgments about risk frequently diverge.

c. Public distrust of bureaucracies leads toward demands for both centralization and democracy of the regulatory process.

8. Pros/Cons of CBA
a. Since the costs of a statistical life varies so widely across regulations, a reallocation of priorities among those regulations could save many more lives at a given cost, or the same number of lives at a much lower cost. (Treats all premature deaths as equally undesirable, regardless of when/how they occur.)
b. Helps decision makers understand the implications of their decisions. (Too much uncertainty involved to be the sole factor in decision-making.)
c. Allows specific agencies to set regulatory priorities. (The cost of CBA is itself costly.)
d. We want to know when the potential economic costs are so high that a regulation could have a significant public impact. (Could slow down implementation of a crucial new regulation.)
e. Most costs and benefits can be effectively quantified, especially if an agency adds a margin of safety. (Problematic setting a value of a statistical life; there are lots of variables and values implicated in the choice of a valuation method.)
f. Why promulgate a regulation in the public interest that people wouldn’t be willing to pay for if given the opportunity? (People have a hard time processing certain risks, externalities into future generations.)
g. Environmental, health and safety regulations aren’t effective or efficient tools for achieving re-distributional goals. (Doesn’t adequately take into account distributional concerns.)
iii. Case Study: Asbestos Products Regulation
1. OMB critique:
a. EPA lumped everything together
b. Didn’t consider alternatives
c. $1M value of avoidance of cancer (not death)
d. EPA failed to take into account OSHA’s proposed regulations
2. Congressional critique:
a. TSCA doesn’t adopt “formal C/B” – could have costs in dollars and benefits in terms of QALYS (apples to oranges comparison)
i. Congress says there should be a clear statement if CP is required
b. Discounting issue
c. Un-quantified benefits and what to do with them?
3. Corrosion Proof Fittings v. U.S.E.P.A. (1991):  Reagan admin complete ban on all asbestos.  Challenge to the final rule under the Toxic Substances Control Act (TSCA).  EPA’s staged ban on asbestos was overturned and remanded by the court on the basis that it was not supported by substantial evidence.  The EPA’s explicit failure to consider the toxicity of likely substitutes [risk-risk tradeoffs] for asbestos deprives its order of a reasonable basis.  Also, the court finds that un-quantified benefits have to play some role in the ultimate decision.  
a. Failure to analyze intermediate alternatives  (contrary to TSCA – requires agency to review a series of regulatory options from complete ban and up)
b. Failure to address risk/risk tradeoffs (Statute requires EPA to consider environmental impact of any action – both adverse and beneficial)
c. Failure to address worker benefits past 2000 (A&C determination by court)
d. Failure to justify technology forcing predictions (A&C determination)
e. Faulty treatment of discounting (EPA calculated from time of reduced exposure rather than time of actual inquiry – court said this is wrong) (A&C – Stewart thinks court goes to far in these 3 to impose a hard look on agency’s judgment and oversteps the bounds of allowing the agency some play in the issue)
f. Overall CB determination – excessive costs relative to benefits (Stewart says court doesn’t give a clear legal basis for this ruling.  If agency explains the decision well, then it’s a political decision on how far the regulation should go)
4. American Dental: Compare w/ Corrosion Proof – most courts follow Posner approach on these issues.  Material in record includes RIA.  Dental assoc. uses CB material to advance argument that OSHA acted arbitrarily in not separating out the dental sector.  Posner says judges have a limited role, in the end they have to give agency a fair amount of slack in making these judgments: (agency knows more than judges, these are political decisions, Posner is sensitive to the systemic issues like ossification).
f. Alternative Regulatory Tools: Economic Incentives
i. Command and control systems: government adopts direct requirements relating to conduct and then enforces them.  Particularly when regulation is carried out by the federal government, there is a highly centralized system which is supposed to regulate the behavior of many people in a large country that is ever-changing.  This requires a large government, to gather and process information in order to decide what controls should be set at.  Inevitably, that process imposes heavy information and decision-making costs.  These problems were not as acute at the beginning of the regulatory state, but as you try to set higher and higher levels of control, the dysfunction of the command and control model becomes more apparent [regulatory fatigue].  
ii. Market-based Incentive Systems
1. Two most prominent types:
a. Taxes on pollution, wastes, and other residuals
i. Originally developed by A.C. Pigou: to achieve an economic optimum, we should set a tax on the pollution equal to the societal cost of the pollution in order to force firms to internalize the externalities.
b. Tradable quota or credit systems
i. Cap and trade system: An aggregate cap on emissions is placed on a group of sources, and then you allocate those emissions amongst all the sources [by auction, or a grandfathering system, etc.].  While the total emissions are capped, for any individual polluter, the system works similarly to a tax system, because a source can buy as many emission “coupons”/allowances as it wants, so long as others are willing to sell theirs.  The price is determined not by the government, as it would be by a tax system, but will be determined by the market.  The government creates scarcity by creating only a certain amount of allowances, and then firms demand level determines the price.
iii. Difference between command and control methods and EIS
1. Command systems limit the quantity of residuals that each actor may generate (residual generation is free up to the limit point).  

2. EIS establish, directly or indirectly, a price that must be paid for each unit of residuals generated, but leave each actor free to decide on the level that it generates (residual generation consistently costs money), limited by the amount of permits bought of the amount of taxes one is willing to pay.  
iv. Comparative advantages and disadvantages of Command and control, Pollution taxes, and Pollution trading
1. Disadvantages of traditional Command and Control Environmental Regulation
a. Excessive cost and waste of scarce societal resources:  Systematically ignores variations among plants and industries in the costs of reducing the discharges of residuals, does not create the most efficient marginal cost of control by shifting the burden of regulation to those that can most cheaply perform.
b. Inflexibility:  Dictates the means for achieving compliance, deters the use or development of other, lower cost means of limiting discharges.  Also, different and uncoordinated methods of regulation can be imposed for different pollutants within the same facility → inefficient.  
c. Inadequate incentives for innovation and pollution reduction:  “Free” discharges within levels permitted by command regulations give improper incentives.  
d. Disproportionate burdens on new facilities and impediments to environmental modernization:  Command strategies impose more stringent controls on new than on old sources, and penalize those existing industries that are more productive and profitable because they can “afford” more stringent and costly controls.  
e. Problems of governance (massive information gathering burden on the government):  Command regulation imposes massive information-gathering burdens on administrators and provides fertile ground for protracted and complex legal proceedings over the costs, benefits, and feasibility of specific command requirements.  It requires delegation to bureaucracies, creating problems of accountability and control. 
2. Advantages of environmental tax and trading systems
a. Flexibility and cost-effectiveness: Because the behavior of any individual firm is not determined by the government, there is much more flexibility in the quantity of emissions and in the means of reduction.  Allows a wide-range of pollution control methods.  Firms can invest in residual reductions to the point at which the marginal costs of reduction equal the cost of the permit → economically efficient.  
b. Incentives for innovation and pollution trading: Gives competitive advantage to environmentally-friendly firms.  Because EIS imposes a price on all pollution generated, firms have more incentive to adopt less polluting methods of production, and products that are more polluting become more costly for the consumer.  
c. Regulatory “level playing field” and transparency: Different sources of the same pollutant, old and new, face the same price for discharge.  But, pollution tax rates can end up favoring some industries over others.  
d. Generating investments in environmental modernization: Generates investment flows that can be used to finance environmental modernization – upgrading older, higher polluting facilities with new resource-efficient processes.  This works on a global level, too, transferring technological innovation from developed, to developing countries.  
e. Governance advantages: The government decides the level of tax or the quantity of quotas issued, but the rest is basically up to the firm’s management in terms of the market.  
3. Obstacles to Greater Use of EIS
a. Tradition: command and control has been the principal instrument to address pollution, thus while costly and clumsy, it has “worked.”
b. Entrenched interests: environmental regulators have a strong state in the command status quo; at the international level, diplomats and environmental ministries are often unfamiliar and suspicious of EIS.  Environmental groups fear that EIS will produce uncertainty and “loss of control” as well, i.e., citizen suits would be much reduced under EIS schemes.  
4. Ethical objections to the use of EIS:
a. EIS improperly commodifies the environment by treating it as an object of explicit economic calculus.  But in reality, isn’t this already so?
b. EIS undermines normative foundations of environmental programs by appealing to self-interest and not to moral obligation.
c. Economic incentives license immoral behavior. 
d. EIS allows the rich to buy their way out of a common obligation to protect the environment. 
e. Response to ethical objections: think of it in terms of ends vs. means – using market-oriented means doesn’t necessitate market-oriented determinations of our environmental goals
5. Potential limits of tax and trading systems:
a. Hot spots – distributional issues
i. The very flexibility that is allowed for individual sources can be a problem if the effects of the pollution are localized, and the firms use the flexibility to concentrate pollutants in areas that can be “bought” most cheaply.
ii. Examples: Rule 1610 under the RECLAIM program [Regional Clean Air Incentives Market] (the world’s first urban smog trading program – in Los Angeles) 
1. The program said that firms could get “credit” by scrapping old cars.
2. A number of oil companies bought up old cars to avoid having to control emissions on their plants.
b. How to prevent hot spots?
i. Regional caps: the use of trading combined with command and control systems [Enforcing NAAQS/SIPs in addition to trading system requirements] 
ii. “Zoning”: the amount you can emit in a given region varies in order to ensure that hot spots aren’t created
iii. Revesz’s proposal: trading based not on emissions but on amount of environmental damage being done
c. Operational issues: How to distribute permits, allowances, etc.  
6. Success stories of emissions trading programs
a. The lead phasedown
i. Economists in the EPA made the case for phasing out lead from gasoline b/c there was no net cost to eliminating lead and there were substantial health benefits.  But there was a political obstacle to simply using command mechanisms to get rid of the lead because the smaller refineries were having more trouble getting the lead out than larger firms.  Thus, the decision was made to go with a trading system so refineries that could get the lead out more quickly could sell it to those who were having more trouble.  Enforcement wasn’t a big problem.
b. Sulfur dioxide trading program adopted in 1990 CAA Amendments  
i. It was used to showcase the potential for economic incentives, and to deal with the political impasse between the sources of economic pollution in the West and the transport of sulfur particles that resulted in sulfur deposition in the Northeast and the East.  This is because the sources in the West could meet the local NAAQS, but through the use of tall stacks, they could “export” the pollution elsewhere.  This system dramatically decreased the cost – 50% or more.  It also eased the burden on the Midwest states by giving them some valuable resources (pollution allowances).  Allowances were allocated based on fuel input (electricity conduction), not on current emissions.  In this way, a pollution controlled plant in the Northeast would get as many allowances as the higher-polluting plants in the Midwest.  The cost-savings were sort of a dividend that could be distributed to cushion the burdens.  Sulfur dioxide emissions are easy to monitor.  There were stiff penalties for breaking the allowances. It is a big success in administration, too, because there are just 20 people that run this program.  
ii. Description of program:

1. Penalties: if emissions per utility exceed the allowances, the utility is subject to automatic financial penalties, at a price above the expected marginal cost of controlling emissions.  Also, the utility will have to reduce its emissions below its allowances in the year following the violation in an amount needed to offset the previous year’s excess emissions.

2. Allowances are not issued to new sources – they need to buy allowances from existing sources.
3. Allowances are issued to utilities yearly, and “banking” (saving unused allowances for that utilities’ future use, or selling to others for future use) is allowed.
4. To facilitate the market functioning, the EPA is required to withhold 2.8% of the allowances that existing utility units would otherwise receive and place them in reserves for direct sale or auction.  
iii. Benefits of the SO2 Program:

1. Allows units flexibility in deciding how to reduce emissions.  
2. The Act assures that total national loadings of SO2 from utilities will be reduced over time.
3. Saves money: the flexibility afforded by the Amendments and the opportunity to earn profits by reducing emissions and freeing up allowances for sale are expected to reduce the cost of achieving the 10 million ton reduction from $5 billion/year to $4 billion/year or less.
iv. Drawbacks:

1. Does not ensure that any particular unit will achieve any particular level of control
7. Problems with achieving market efficiency in trading scheme: 
a. Internal trading
b. State control (Could lead to geographic “hot spots” leaving certain areas with far less pollution control)
v. National Lime Ass’n v. EPA, DC Cir., 1980:  NSPS standards issued by EPA that limited mass particulate that is allowed to be emitted in exhaust gas from all lime-hydrating and lime-manufacturing.  Also limited the amount of visible particulate matter allowed.  Rotary kilns employ several different methods of emissions controls.  Hydration emissions have been shown to be most effectively controlled by wet scrubbers and they are the only system of emission reduction considered by EPA for lime hydrators.

1.  Issue:  Is there enough test data to support that the test data supports that the EPA's standard is achievable?   Does the fact that achievability is also based upon the variable standard of lime impact the EPA's analysis?

2. Ruling:  EPA's record did not support achievability for the whole industry.  This is because the agency didn't consider the various impacts that different plants might face.  This is backed up because 1/3 of plants didn't meet standard and that the EPA has statutory duty to promulgate an achievable standard.
a. EPA looked only at the best existing plants that were recently built and sets the standard based on their performance.  During N&C the industry pointed out that these plants weren’t representative of the industry as a whole.

b. DC Circuit takes a hard look at industry criticisms and EPA justification and concludes that EPA did not adequately justify its standard.

i. Problems w/ having subcategories for plants w/ different abilities:

1. requires lots of info/costs

2. Cong wanted geographically uniform standards – capital flight

vi. Portland Cement v. Ruckleshaus, DC Cir. 1973:       instead of different plants, this is different industries.  The standard here is technologically/economically feasible, but the cement industry doesn’t like that they had to reduce emissions to a level below what power plants had to reduce to.  CAA §111 requires administrator to take into account costs of achieving emission reductions, refers to economic impact.  Administrator is required to prepare quantified CBA showing benefit of any air quality implementation and benefit of devices.  Cement standards are unfair in light of lower standards mandated for fossil fuel fired steam generating power plants and incinerators.

1. Ruling: Requiring administrator to compile would conflict with deadline requirement.  administrator has given thought to costs.  difference in standards across industries is that better tech is avail for cement, thus shouldn't have same standard for all. 

2. question is whether mandated standards can be met for industry, and that is decided for the industry as a whole.  Inter industry comparisons useful only for agencies not EPA.  Useful for industries to compare and produce alternate products.
a. Alternatives: tax or tradable permit systems?
g. Reflexive Law (Background Material)
i. Reflexive law involves forms of information disclosure.
ii. Governmental influence is even more removed than in EISs – instead relies ultimately on people’s reactions to information.
iii. Aim:  to promote the internalization of environmental norms by firms and other organizational actors as opposed to directly controlling their external conduct; the goal: “ecological self-organization.”

1. “Reflexive law seeks to address these various shortcomings in direct regulation through alternative means for aligning the incentives of organizational actors with the views and concerns of other societal stakeholders in order to appropriately advance societal goals”(495).

iv. Theory: argues that formal law is the first generation paradigm of law; the market, constituted by private law rules of property, tort and contract, and driven by individual motivations, is classic formal law.  The next evolution or stage of law is substantive law; the paradigm case is command and control regulation.  Reflexive law concerns structures and process; it seeks to coordinate the goals and activities of the various elements of society. 

v. Gov’t’s role: ensure that appropriate information is generated, conveyed and exchanged.  Instead of focusing on what rules to adopt (as in formal law) or what conduct to require (as in substantive law), gov’t focuses on the how to integrate society’s goals, as represented by the views of various stakeholders, into organizations’ decision-making, and vice versa. 

vi. Philosophy: Organizations should be regarded as essentially self-regulating organisms whose conduct is shaped by the norms, individuals, and relational networks embodies within it.  The government shouldn’t police, but should instead create incentives and support for organizations and their personnel (through establishing communication channels and other structural arrangements) to internalize environmental goals as goals of the organization.  Self-government is seen as the end result of the evolution from law agent’s roles of creating individualist-centered general rules (rule-based), to issuing particular regulations dictating specific conduct (substantive), to being structural engineers of communicative systems encompassing organizational and individual stakeholders (reflexive).  
vii. Disclosure to others
1. Mandatory (neutral or negative information)  
a. TRI [Toxic Release Inventory]
i. Cong’s intention in making info about releases of toxic chemicals available was to enable the public to exert pressure on companies to reduce emissions - Clearly had an impact – firms did not want to be the dirtiest companies.
ii. Proposition 65 [CA – lead reduction]
1. Mandates:
a. You can’t discharge any toxic substance in water.
b. You can’t expose consumers to any toxic substance unless you warn them
i. The sanction is the warning itself: companies change their practices (to not expose consumers to toxic substances) because they know the warning would drive away consumers.  
ii. The incentive is the possibility of bad publicity.  
iii. Critiques of negative disclosure requirements
1. Fear that government mandated warnings are uninformative (fail to accurately convey the type and magnitude of the risk) and alarmist.
2. Additional reporting requirements create increased costs.
3. Too much information may cause consumers to disregard all warnings. 
4. Firms might manipulate the way in which disclosure requirements are framed in order to gain competitive advantage.  
2. Voluntary (positive information)
a. Eco-friendly labels 
i. Requires consistency of standards, reliability.
ii. Requires increased consumer awareness about the existence and purpose of environmental labeling to be successful.  
iii. Examples: Green Seal (independent non-profit), Energy Star (EPA-sponsored)
3. Problems: Information, even if perfectly collected and disseminated, depends on the willingness and ability of individuals to process the information and act on it.  People have limited time, energy, and attention, so communicators have to digest, simplify, and summarize the information in order to communicate effectively.  This leads to possible distortions or omissions.
viii. Internal disclosure: Government measures encouraging organizations to voluntarily adopt internal environmental auditing systems.  Emphasizes creating structures and processes to align incentives rather than achieving specific outcomes.
ix. Benefits of reflexive law: 

1. Relies on social feedback mechanisms to provide incentives to operate (to consumers, investors, local communities, etc.)  
2. Businesses have social, as well as economic, franchises, and firms that are seen as polluters will have their “stock” go down.  Dealing with a bad reputation is a cost.  It is hard to pinpoint how a bad reputation will hurt you, but it will.
3. A way of raising environmental consciousness  
4. Government is not dictating the substantive norms of conduct (and thus its information gathering costs are less), but these norms are emerging out of the interaction between firms and constituencies.  
V. Regulation and Federalism

a. Federal Preemption of State Regulation
i. Three types of preemption:
1. express: provision in statute that overrides state law/action – Lorillard Tobacco Co. v. Reilly
2. implied: conflict.  Can’t comply simultaneously w/ state and federal requirements; the Supremacy Clause means that the federal standard prevails.
3. implied: field preemption.  When the federal scheme is so far reaching and the federal interests so strong that it “occupies the field” and preempts state regulation. – Pacific Gas and Electric Co.
a. test for field preemption: when the federal gov’t completely occupies a given field or an identifiable portion of it, the test for preemption is whether “the matter on which the state asserts the right to act is in any way regulated by the federal gov’t.”
ii. Pacific Gas and Electric Co. v. State Energy Resources Conservation and Development Commission, 1983:  (implied preemption) CA made a statute to put moratorium on building new nuclear plants until appropriate waste disposal is developed.  But Congress had made the Atomic Energy Act that gives federal gov’t control over nuclear safety issues.  Here, the AEA does preempt any state action on nuclear safety. But the CA moratorium is not based entirely on safety (also based on economics, state power).  So, the AEA doesn’t take away state power to regulate economic aspects of energy so the moratorium is ok.
1. Congress may preempt state authority but has to expressly state it or Congress’s preemptive intent must be found from a “scheme of federal regulation so pervasive as to make an inference that Congress left no room for the states to supplement it reasonable”.  
2. Even where Congress has not entirely displaced state regulation in a specific area, state law is preempted to the extent that it actually conflicts with federal law – when compliance w/ both federal and state regulations is physically impossible.
iii. Lorillard Tobacco Co. v. Reilly, 2001:  (express preemption) MA tried to regulate the advertising and sale of tobacco products in the state and was challenged by the tobacco industry.  Congress had enacted the FCLAA as a comprehensive federal scheme governing the advertising and promotion of cigarettes.  The court says FCLAA preempts the state regulation on all counts.  You can’t distinguish purpose of prohibiting youth exposure from concern about health (MA said their regulation was about youth while Congress’s was about general health, but Congress had youth public health in mind too).  Also FCLAA governs ALL things – so MA’s ban on selling in some locations is preempted.
iv. Regulatory Federalism:
1. Madison’s conception: political competition b/w states and fed.  Actual level of authority by each would be determined by which level could better satisfy the needs of the people in each case.
2. federal has authority to preempt state:
a. must differentiate b/w products in interstate commerce and production and process activities that occur w/in a state
b. justifications for federal regulation:
i. scale of economies
ii. fear of race to the bottom or migration of industry to clean air regions
iii. notion that there are certain national norms (right to clean air)
iv. states are free to have higher standards – federal sets minimum
v. for items moving out of state: value of uniformity, severely impair economies of scale if we don’t have a common market, federal standards often earlier in product regulation so more preemption
3. CAA 209(a): auto manufacturers want protection of single national standard
a. Waiver in (b) for CA, other states can piggyback
VI. Coda

a. The Problem of Setting National Ambient Air Quality Standards
i. Should we beware of the Precautionary Principle?
1. PP: how society should manage hazards whose characteristics are not perfectly known

a. “where there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reasons for postponing cost-effective measures to prevent environmental degradation”

2. “learn then act” principle: opposite of PP (“look before we leap)

3. 2 issues: irreversibility; fact that we often learn about future risks not just by engaging in research, but also by observing current developments

4. PP: basic problem is that reliable scientific knowledge about potential risks may be available only in the future, while major policy decisions must be taken now.  PP calls for not postponing cost-effective measures to prevent degradation, even if we lack scientific certainty about the issues involved.

ii. The precautionary principle: the principle that uncertainty regarding risks is an affirmative justification for adopting regulatory controls or adopting more stringent controls than would be appropriate in the case of activities posing more determinate risks.
1. Versions of the precautionary principle:

a. Non-preclusion PP: scientific uncertainty should not automatically preclude regulation of activities that pose a significant risk of significant harm.

b. Margin of safety PP: regulatory controls should incorporate a margin of safety; activities should be limited below the level at which no adverse effect has been observed or predicted.

c. BAT PP: activities that present an uncertain potential for significant harm should be subject to BAT requirements to minimize the risk of harm until proponent of activity proves that there is no risk of harm.  

d. Prohibitory PP: activities that present an uncertain potential for significant harm should be prohibited unless the proponent of the activity shows that it presents no appreciable risk of harm.
2. Problems with using the precautionary principle:

a. Lacks a justifying principle; uncertainty does not provide a valid grounds for mandating regulation of an activity
b. Leads to socially undesirable outcomes: PP would secure less overall protection
c. Would tend to allocate relatively more in the way of risks that are highly uncertain relative to risks that are less uncertain or are known to result in harm.
d. Disregarding regulatory costs would lead to indiscriminately stringent and excessive costly regulation.

iii. Risk v. Precaution: Environmental Law and Public Health Protection:
1. environ regulation in U.S. has been characterized by short-term decisions w/ unknown or unanticipated long-term public health consequences

2. PP: better to be safe than sorry, need to take action in the face of potentially serious risks w/o awaiting the results of scientific research to establish cause-and-effect relationships w/ certainty.

3. U.S. law reflects traditional suspicion of gov’t regulation, requiring extensive factual records proving “significant risks” to justify regulation aimed at protecting public health from environ contaminants

4. “principle of legality” makes precautionary environ health regulation difficult b/c gov’t must assemble a factual record to support its actions

5. preeminent role of risk assessment in U.S. regulation: Benzene Decision

a. established requirement for factual support in the administrative record for deciding that a risk to health is “significant” enough to merit regulation – “quantitative risk assessment.”

i. 1970’s: legal basis for PP established by Ethyl Corp case – ban of leaded gasoline

ii. 1980: Benzene decision turned away from PP policy basis of Ethyl decision and substituted fact-based principle focusing on the extent of risk. 

1. struck down workplace standard for benzene exposure that was based on a policy of trying to reduce concentrations of benzene as far as technologically possible w/o considering whether existing concentrations posed a “significant risk” to health

6. U.S. has long history of applying PP in regulation but has moved gradually away from doing so as we learn more about risk assessment and underlying scientific basis

7. regulatory decisions in U.S. generally have to be justified by an extensive factual record that is subject to judicial review

8. U.S. tradition holds the deep belief that the risks of arbitrary government action are so great that it is better to pay the costs of procedural delay and elaborate legality than to run the risk of unjustified gov’t actions

9. PP problems:

a. gov’t may not be able to “roll back” citizen protections in the face of charges from environ advocates even if the original actions turn out to have been unnecessary or ineffective

b. regulating on a PP basis before adequate data are available requires a better mechanism for revising decisions later in light of new evidence.
iv. Lead Industries v. EPA:  review of EPA’s NAAQS for lead.  
1. Petitioner contends that the air quality standard for lead is more stringent then necessary and is designed to protect against the “sub-clinical” effects of lead which are not harmful to health.

a. The notion of a “clear line” b/w safe and unsafe exposure is belied by the scientific evidence (same problem as Benzene), leads to large discretion for agencies.  

b. Industry claimed that actual harm must be shown at very small levels for lead to be completely banned (threshold v. non-threshold pollutant) and that the economic impacts and technological feasibility of a standard must be considered to determine the appropriate margin of safety.  
c. Court says there is nothing in LH to support requiring the administrator to consider economic or technological feasibility in setting the margin of safety.  Instead the LH of the act shows that the administrator may not consider economic and technological feasibility in setting air quality standards.
2. EPA’s administrator did act w/in the scope of his statutory authority in promulgating the regulations.  The presence of lead in the environment posed a significant health risk.  the statute directed the administrator to allow an “adequate margin of safety” in setting primary air quality standards.  
3. court said there was no congressional intent to require, or even permit, the administrator to consider economic or technological factors in promulgating air quality standards.  Court also rejected the claim that it should “view the act reasonably and hence shape a remedy that accords w/ some modicum of common sense and the public weal.”

4. congress directed the administrator to err on the side of caution in making the necessary decisions and therefore, he did not exceed his authority by banning lead.

a. The court upheld the administrator’s analysis of the health risks

i. Even though there was no evidence in the record indicating that children suffered adverse health effects below the level proposed by the petitioners, there is still disagreement among experts.
ii. Court only decides if the administrator’s decision was reasonable and supported by the record and it was fine here

5. court doesn’t require consistent definition of “adverse health effect” from case to case here.  EPA is allowed to define it for each regulation as it sees fit.

a. Here, EPA set the standard to keep 99.5% of children below the max safe individual blood lead level.  EPA has discretion at every stage.

v. Hercules, Inc. v. EPA, DC Cir., 1978: stated that rulemakings based on findings at “the frontiers of scientific knowledge” would be entitled to deference b/c they rest “to a greater extent on policy judgments”

vi. Problems faced by decision makers: we want to less false positives (would rather be precautionary).  Force agency to articulate some policy standard.
1. false positives: decision-makers may decide that a risk is serious and commit substantial societal resources to reducing it, only to find out later that the risk was far less serious than originally thought

2. false negatives: decision-makers may decide that a risk is not serious enough to regulate, only to find out later that the risk was in fact serious and that serious harms have been caused as a result of the failure to regulate.

vii. Ethyl Corp. v. EPA:  CAA § 111 authorizes administrator to regulate fuel addition, to protect pollution control devices and the regulate additions that endanger the public health.  Court addressed the hard look review standard of the agency’s definition of “endanger public health or welfare.”  The court looked at the agency’s rationale, studied its references, endeavored to understand them where they were intelligible and on close questions given the agency the benefit of the doubt out of deference for the terrible complexity of its job.  So, the court upheld the agency’s ban b/c there was a substantial risk.  We don’t want ex post remedies, this is the point of agencies – to regulate to prevent harm ex ante!
1. the point of judicial review is to make sure that the political process works well, in the sense that it is not subject to domination or capture by narrow interests.

viii. Mass v. EPA:  MA filed petition for rulemaking to EPA (MA wants EPA to regulate CO2 emissions from cars).  EPA denied to regulate so EPA filed petition for review of denial decision.  Once EPA responded to the petition for RM, its reasons for action/inaction must conform to the authorizing statute.
1. Standing: huge impact (but Stevens limits the ruling to MA, maybe special rules of standing applicable to states?).  shows incremental process of expanding standing.
2. reviewability of agency’s decision (after establishing standing):  this is petition for rulemaking, provided for in section 553.

a. background note: decision not to bring an enforcement proceeding is not reviewable at all – it is committed to agency discretion by law (APA 701).  This case is different b/c its not an individual case and such petitions are explicitly provided for.

3. statutory interpretation:  issue – EPA’s scope of discretion in deciding whether to regulate CO2 and its authority to regulate CO2.

a. Court concludes that EPA DOES have authority to regulate CO2.

i. There was N&C so does this fall under Chevron?  Stevens doesn’t mention it.  However the analysis is consistent w/ Chevron step 1 (Congressional intent in statute is clear after using traditional tools).

ii. EPA says subsequent Congressional enactments show that Congress did not view CO2 to fall under the EPA’s act and SIPS wouldn’t be functional here.

1. court says NAAQS and SIPS don’t matter, we’re only dealing w/ auto emissions

iii. EPA says it cannot regulate CO2 b/c that would conflict w/ the CAFÉ requirements of DOT

1. court rejects this and says coordination can be achieved.

b. Court says there is no mandatory duty for EPA to regulate CO2 (“shall”)

i. Stevens says the statute forecloses not regulating based on policy judgments (EPA claims it is inappropriate to regulate CO2 for policy reasons)

1. this should be purely scientific judgment

2. once you make the judgment that it is an air pollutant that endangers health, you must regulate

4. HOLDING: court remands the case for EPA to determine whether it meets 202(a)(1).  (202(a)(1) requires EPA to regulate any car emission that is determined to be a public health concern).

a. In this case, EPA gave reasons why they couldn’t regulate CO2, not reasons why it wasn’t a public health concern.

5. The National Science brief is clear about CO2 and global warming but 202(a)(2)-(3) require standards based on available technology considering cost, energy and safety (like National Lime, not open-ended balancing) – so what will happen next?

a. EPA will have to do RMing.  Decision won’t occur until next administration.

i. EPA can only avoid further action if it determines greenhouse gases don’t contribute to climate change or a reasonable explanation of why it cannot or will not exercise its discretion to determine whether they do. – page 30 of opinion.

ii. Court has locked in EPA.  It must start the process.  But the court wants to leave the political decision to the agency.

6. puzzling: court says “EPA has no reasoned explanation” – isn’t this A&C?

ix. Benzene:  introduces the notion that risk must be significant.  Rejects simple linear risk function; must be a risk assessment – court beefs up risk assessment process.  Later OSHA rulings don’t actually clarify what is a “significant risk” so it must be seen more as a procedural requirement.  Use A&C to ensure agency doesn’t abuse discretion (Amer. Lung)
x. American Lung Ass’n v. EPA:  challenge to EPA’s refusal to revise the NAAQS for SO2.  EPA administrator concluded that the substantial physical effects experienced by some asthmatics from exposure to short-term, high-level SO2 bursts do not amount to a public health problem.  b/c the administrator failed to adequately explain this conclusions, the court remands for further explanation.
1. EPA already had long-term and short term (24hr) standards set.  But it dragged its feet b/c of cost and feasibility implications.  The statute requires a 5 year reassessment of NAAQS.

2. administrator said that a short term (5 min) standard was not necessary to prevent an “adverse health effect” b/c the problem was too localized from a policy viewpoint (we can rely on localities to eliminate hot spots).  petitioners want a uniform standard
3. the court says this explanation is not enough.  Administrator can’t talk about costs, she can only argue that 2.3 occurrences for 30,000 people is not an “adverse public health effect.”  Court says her analysis is inadequate b/c she must define the standard by which she makes her analysis (this wasn’t required in Lead Industries) – very hard look (almost requiring EPA to interpret the statute and provide and definition for what constitutes an “adverse public health effect”

xi. American Trucking Assn’s, Inc. v. EPA:  EPA issued new rules revising primary and secondary NAAQS for ozone.  2 issues:
1. Nondelegation - The Circuit Court finds this delegation unconstitutional on the basis that it lacks an “intelligible principle.”  USSC says there is NO NON-DELEGATION PROBLEM b/c the statute DID provide an “intelligible principle.”  Additionally, there is no requirement for a “determinant criterion.”
a. The nondelegation doctrine is about control and accountability.  Whether a statute has an intelligible principle to guide agency discretion is a matter of statutory construction, not something that can be saved by the agency’s interpretation of the statute.
b. Breadth of delegation can be understood as two variables: Magnitude of power granted; Degree of policy discretion
2. Cost-consideration - §109 does not permit the use of economic considerations in setting the standards (court affirms the Lead Industries line of cases).  The text is clear.  Reference to MCI – Congress doesn’t make fundamental changes through little tiny wrinkles in the statute (“there are no elephants in mouse holes”).  In other parts of the Act, Congress explicitly includes consideration of costs; Congress wouldn’t imply something here that they have explicitly stated elsewhere in the statute.
3. EPA gave rational explanations for the level it selected (.08ppm).  The most certain ozone-related effects below this level are transient and reversible (in contrast to those effects above).  The level should not be set below naturally occurring background ozone concentrations, in order to ensure that if a region surpasses the ozone standard, it will do so because of controllable human activity, not because of uncontrollable natural levels of ozone.

4. Stevens & Souter say the court has 2 choices when faced w/ these statutes:

a. Call it delegation of legislative power, but then approve it b/c the constitution vests legislative power in congress but doesn’t say that it can’t delegate this power.  (must provide intelligible principle) – they want courts to do this one.

b. Pretend power delegated to EPA is somehow not legislative power (this is what court does)

5. Breyer: adds consideration of LH in attempt to make statutory interpretation easier

a. There is no intelligible principle on the face of the statute, but if you look at LH, you can find the principle

b. Rejects majority’s view on cost/benefit.  3 options:

i. State forbids CB (Scalia – presumption against using CB, Cong must speak clearly to delegate the choice to the agency or to require CB)

ii. Statute is ambiguous and delegates choice of using CB to agency

iii. Statute requires CB

1. Breyer says CB is useful framework for making these decisions.  He wants the presumption that if statute is ambiguous, then it should at least allow or perhaps require agency to use CB.  He thinks there is a background norm in favor of CB and Cong should speak clearly to forbid CB analysis (read silence and ambiguities as permitting CB).

xii. Is the Clean Air Act Unconstitutional?:
xiii. EPA Regulatory Impact Analysis, PM and Ozone Standards:
xiv. Ways for courts to address situations/stimulate adoption of more determinate standards:
1. invalidate statute as unconstitutional delegation, creating incentives for Congress to adopt more determinate standards (Schechter, Panama)

2. substantive canons (clear state principles) to “interpret” the statute so as to provide determinate standards

3. invalidate the statute as an unconstitutional delegation unless the agency uses its Chevron Step 2 authority to adopt a more determinate standards.  Creates strong incentives for the agency to adopt such a standard.

4. adopt a meta-principle of statutory interpretation (building on Chevron) requiring the agency to use its Chevron step 2 authority to adopt a more determinate standard

5. alternatively, the court may abandon the effort to force adoption of a more determinate standard and police agency exercise of discretion on a case by case basis under the (primarily) “procedural” version of the A&C standard of review.

a. This does not assure adoption of a determinate, predictable standard b/c the agency will have substantial leeway to issues flexibility on a case-by-case basis, so long as it provides “reasoned justification.”

b. Differences in factual circumstances and context from situation to situation will almost always enable the agency significant policy flexibility.
b. Concluding Reflections
i. Administrative Law in the 21st Centaury:
1. traditional model of admin law:

a. agencies were required to conduct trial-type adjudicatory hearings before adopting rate orders or other regulatory requirements

b. courts scrutinized an agency’s fact-findings based on the hearing record and determined whether the imposed requirements conformed to statutory authority.

c. Agencies were treated as subordinate adjudicatory bodies subject to close statutory and judicial control

2. new deal model of regulatory management:

a. lots of new federal regulatory agencies, broad powers, open-ended statutes
b. vast discretionary power – democracy deficit and threat of arbitrary power
i. National Recovery Act struck down as unconstitutional delegation

c. Landis: Notion of regulatory management experts to resolve criticisms (like business managers)
d. APA in 1946 – uneasy accommodation of the traditional model of admin law and the Landis vision of regulatory managerialism
3. Interest Representation Model: 
a. developed in 1960’s in response to 3 things:

i. Widespread acceptance of Nader’s critique that regulatory agencies had failed to protect public and were “captured” or dominated by regulated industry

ii. Rise of public interest law through proliferation of new legal advocacy groups in environ, consumer, civil rights, labor and other fields
iii. New wave of environ, health, safety, civil rights and other social regulatory programs adopted by Congress as part of a “rights revolution”
b. Agencies shifted case-by-case adjudication to RM as a more efficient, explicitly legislative procedure for implementing new, far reaching programs

c. Hard look review developed

d. Seeks to assure informed, reasoned exercise of agency discretion that is responsive to concerns of all affected interests

e. Public interest Ps use this model and citizen suit provisions as an accelerator to force agency adoption and implementation of regulatory programs.

4. Analytic Management of Regulation

a. Reagan EO 12,291: requires C/B analysis subject to OMB review (not courts)

i. Wanted to eliminate unjustified regulation through C/B analysis and centralized review and oversight in exec office.

5. Current and Future Structure of U.S. Admin Law

a. Still use tort law and trial-type adjudicatory hearings

b. RM has become dominant procedural vehicle for agency lawmaking

c. OMB review is widely accepted

d. will continue using all these (despite some redundancy and inconsistency):

i. interest representation: surrogate for political process through judicially supervised legal procedures for representation and policy debate

ii. analytic management:
1. uses C/B analysis: method to take into account the interests of all affected citizens and selecting regulatory measures that will enhance societal welfare

2. the system of OMB review is established by and accountable to the President who enjoys electoral limitations

3. but C/B analysis often neglects distributional concerns and noncommodity values and it dispenses w/ public debate and deliberation

4. weak connection b/w OMB economists’ review of EPA regulations and electoral accountability

6. regulatory administration fatigue

a. excessive reliance on command and control methods of regulation
b. “ossification” of the rulemaking process

c. “paralysis by analysis”

d. As a result: agencies increasingly turn to less formal, less accountable and more opaque methods of making regulatory policy

7. new regulatory methods

a. need new methods to ease over-reliance on centralized command and control methods

b. government-stakeholder network structures

i. avoid the limitations of top-down command regulation and formal admin law procedures

ii. “reflexive law” gov’t develops frameworks and communication channels to promote self-regulating measures by non-gov’t entitles

iii. Agency-supervised industry self-regulation in fields such as securities, broadcasting and film provides another version of the general strategy

c. economic incentive systems

i. tradable pollution permits and environmental taxes, infrastructure and environmental impact charges on developers and experiments w/ economic incentives for health care providers.
ii. In order to work, there must be strong monitoring and enforcement to prevent cheating

8. International Aspects of Regulation and Admin Law:

a. Horizontal arrangements: informal cooperation among national regulatory officials to coordinate policies and enforcement practices; reduce barriers to trade and commerce created by differing national regulations; address transnational regulatory problems that exceed purely domestic capabilities

b. Vertical arrangements: treaty regimes that establish international regulatory rules and international organizations to secure their implementation through domestic measures (NAFTA, WTO, Montreal Protocol, Kyoto Protocol).
c. Global Administrative Law (Background Material)
Flow Chart on Regulatory Risk Setting:

· Risk analysis – what risks are posed by status quo? How much might those risks be reduced by various levels of regulatory action?

· Look at evidence: ex. Clinical about how pollutants effect body, population studies on people who are exposed and the incidents of adverse health effects, etc. animal studies, in vitro studies, etc.

· Risk management – based on risk assessment, what should we do in terms of regulatory decisions?  Must have some norm or principle taking the evidence of risk assessment to decide what to do.  

· Look to statutes in the first instance that set up the regulatory program to tell us how to do it.

· Environmental quality standards (NAAQS under CAA), w/ source controls as a second step

· Direct controls on sources in the first instance (concept of economic and technological feasibility)

· Cost/benefit balancing in determining the level of controls (Corrosion Proof Fittings, Typically source controls like TSCA)

· Cost and feasibility analysis – look at cost, practibility effects on employment, etc.  

· to what extent are costs and feasibility data plugged into risk management decisions?

· It is not to be taken into account when setting NAAQS (only based on health effects w/o regard to cost or feasibility.  C and F only come in during second stage when we implement the standards – BAT source controls)
· Statutes specify one or another of these strategies.  Even w/in the strategies there may be differences in the statutory language to specify how the strategies are to be carried out.

Hypo on how Mass v. EPA Preemption Lawsuit should be decided:

(Assume CO2 is not a pollutant for purposes of 202 - this was resolved  by USSC)

· Implied preemption:

· 209(a): auto manufacturer’s can take ruling in Mass v. EPA and say that CA standards are preempted b/c CO2 falls w/in this section as “emissions” b/c it is an “air pollutant”

· But CA would argue that CO2 has not been subjected to regulation yet

· Scope includes CO2 (auto industry)

· But not subject to actual standards issued by EPA yet (CA)

· Auto industry will argue that CA will be preempted in a few years by an EPA standard.  Functionally the industry will have to invest in R&D for CA standard which will probably be higher than subsequence national regulations

· If CA doesn’t get a waiver later, then the auto industry will have wasted money on R&D for CA standard

· Plus there will be “regulatory spillover” – if not de jure, at least de fact – the industry will sell the CA standard cars everywhere.

· 209(b): waiver.  Burden on administrator.

· (a) not likely ground to deny

· (b) are there “compelling & extraordinary” conditions?

· Does CA have to wait for a waiver until the standard is decided or can it get one now

· There has always been a federal standard already in cases of past CA waivers

· “as applicable federal standard” – does this imply that there has to be federal standards first or is it enough that federal standards are zero right now?  Lots of statutory interpretation problems

· Express preemption: CAFÉ standard from DOT

· Mass v. EPA rejected EPA argument that CAFÉ standards precluded EPA from regulating CO2

· Environmentalists say this doesn’t conflict

· Is there Chevron deference for EPA’s conclusion construing the CAFÉ standards as precluding regulation?

· EPA’s construction of a statute administered by a different agency is not entitled to Chevron deference.

· What if the DOT says the CAFÉ standards do preclude EPA regulation?

· Would Chevron deference apply to the preemption issue then?

· Structural view: agencies might have more knowledge about the effects of such preemption and who is best suited to regulate
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