
CIVIL PROCEDURE II-Silberman Spring/93
I. Subject Matter Jurisdiction


-under our adversary system, the courts generally act in an 
umpireal fashion rarely raising legal issues on their own.  With 
respect to the s.m.j., the court has a responsibility to address 
such matters sua sponte (on its own motion) even where the 
parties have missed the point or are content to have the 
dispute resolved in that tribunal irrespective of jurisdictional 
difficulties.**Thus, this defect cannot be waived.



Capron v. Van Noorden-plaintiff escaped an 


unfavorable outcome in the trial court even though he 

chose the forum.  Once this decision is nullified for lack of 

s.m.j., it has no precedential impact.

A. Diversity of Citizenship Jurisdiction



1. Strawbridge v. Curtis-complete diversity required 

where the interest of all the parties is joint




Note1: the court gives no opinion in the case where 


several parties represent several distinct interests.




Note 2: complete diversity requirement involved an 


interpretation of §1332 created by Congress and 


not the reach of the Article III diversity grant. 




Note 3: a justification for diversity is to defeat the 


local bias issue but in Strawbridge, some plaintiffs 


and defendants were from MA so why should there 


have been any bias.  Thus, this created a potential 


for plaintiffs to defeat jurisdition by joining 



nominal defendants.




Note 4: Strawbridge was an interpretation only.  


Congress passed 1335 which allows for minimal 


diversity.  Tashire says constitution allows for 


minimal diversity.





**Problems with prejudice theory:






a) Plaintiffs can invoke diversity when 




they are citizens of the state






b) Corporations are citizens where 




incorporated and where they have their 




principal place of business.  Thus, firms 




with substantial facilities in a particular 




state may be beneficiaries of local 




solicitude without being citizens of the 




state.






c) Federal Courts not necessarily free 




from bias.






d) If prejudice is not there, why 





overburden the federal judiciary





**Diversity still good because lawyers are 



familiar with both federal and state litigation 



procedures.  Also good for complex litigation.



2. Exceptions to Diversity Jurisdiction




-domestic affairs




-probate (wills, estates)


3. Diversity of citizenship determined at the time suit is 

brought.  Allows people to move after an action happens 

but before it is brought.  But who the hell would pick up 

their life for this.




a) Can't move after action commenced to defeat 


jurisdiction.




b) Natural Individuals are citizens in their place of 


domicile.  If absent, in place they have the intention 


of returning.  Acquisition of a new domicile 



requires physical presence at the new location with 


an intention to remain there indefinitely.




c) For diversity purposes, an individual must be a 


citizen both of the United States and one of the 


states of the union.  Americans domiciled abroad 


cannot invoke diversity jurisdiction because they 


are neither citizens of a state of the United States or 


citizens of a foreign state.




d) Corporations-§1332(c)-a corporation is a citizen 


of the state of its principal place of business as well 


as any state of incorporation.  Courts usually 



interpret words "any state in which it is 



incorporated" to mean every.  Principal place of 


business usually where the nerve center is.





-location of executives





-place of activity





-"total activity" test




e) Direct action against insurers instead of insured 


to invoke diversity.  But Northbrook National Insur. 


Co. said that the direct action proviso of §1332(c) 


does not apply to actions brought in federal court 


by insurers. 




f) Unincorporated associations-citizenship to be 


determined on the basis of the citizenship of all its 


members




g) Limited Partnership-Carden v. Arkoma 



Association-citizenship based not on the fact that 


it is a citizen of the state that created it nor on the 


citizenship of the general partners.  Based on the 


citizenship of each of the limited partners. Feels 


that with the creation of more and more artificial 


entities, a decision of which of the partners count is 


better left to the legislature. Scalia.  Shows how 


diversity of citizenship is not favored.  The court is 


tilting toward rules that defeat diversity.  Because 


of this, with unincorporated associations, fewer 


cases are in federal court.  





Q: How to treat an unincorporated association 



for purposes of venue. 1391(c).  Maybe we 



should analogize to corporations or maybe, 



like above, we should read literally.  




Arguments by analogy are important.





**ALI proposal of 1969 would treat and 



unincorporated association as a citizen of the 



state where its principal place of business is 



located.  Diversity would not exist in a state 



where the association maintains a "local 



establishment".





Ben-Hur-1921-for diversity purposes, only 



the citizenship of the parties acting as 




representatives of the class is considered.



4. §1359-district court does not have jurisdiction of a 

civil action in which any party has been improperly or 

collusively made or joined to invoke the jurisdiction of 

such court.  Rose v. Giamatti (Rose trying to take 

advantage of local popularity by joining an Ohio 


defendant to defeat diversity-But plaintiff is the author 

of the lawsuit.  Maybe this decisions wasn't consistent 

with that).  Note: Rose was not trying to invoke diversity 

but defeat it so it does not coincide with a literal 


interpretation of 1359. 




Two categories of parties





1. Dispensable-joinder not absolutely essential 



to securing complete relief





2. Indispensable parties who must be joined




**In gereral, courts make a narrow inquiry about 


joined parties.




**Where a plaintiff joins a nondiverse dispensable 


party as defendant, the plaintiff can seek a 



dismissal as to that individual so as to preserve the 


court's jurisdiction even after judgment has been 


rendered.  Similarly, if court determines plaintiff 


didn't join an indispensable party, the district court 


might have to dismiss for lack of jurisdiction.



5. 1332 (c)2- A representative of the estate of an infant 

or incompetent is a citizen of the state of the person they 

represent. 1332(c)1-if you sue an insurer and not an 

insured, the insurer is a citizen of the the state where the 

insured is a citizen and of any state where it is i n 


corporated and has its principal place of business.



6. Debate over diversity jurisdiction



a) Sharing responsibility




b) Academic argument-intellectual, complicated 


cases




c) Resources-federal rules are better able to handle 


these types of complex cases





-specialized procedures-"court annex 




arbitration".  Impose mandatory and optional 



arbitration and hear cases in an informal 



atmosphere.





But: State court rules would get better if had 



diversity cases




*d) Parties use diversity to further their own ends-


airplane crash is a tort but parties still manage to 


get into federal court which is good.  *BUT:  May we 


should take those cases out of federal court, there 


will be a push for federal law for federal treatment 


of these cases.  Others think should restructure 


diversity jurisdiction.





-federal courts are attractive to mass disaster 



cases



7. NY v. NY, CT, DE-How to make it a diversity case




a) Rule 23.2-class action-look at the citizenship of 


the individuals who are representing the class Ben 


Hur.




b) Don't sue the NYer.  Rule 19-as long as there 


isn't an indispensable party.  (When you sue a 


partnership, have to join all individuals when you 


sue a partnership (partners come within 19(a).





-joint tortfeasors usually not 19(a) parties 



(might depend on how much prejudice there 



is)





-whether the P will have an adequate remedy 



if the action is dismissed is important for non-



joinder.


B. Alienage Jurisdiction



1. citizens of a state and citizens of a foreign state



2. citizens of diff. states where citizens of a foreign state 

are additional parties



3. a foreign state as plaintiff and citizens of a state



Jusitifications:




1. no local bias




2. compelling aliens to litigate in state courts would 


be questioning sovreingty of their nations



a) Persons who are citizens of entitites not recognized by 

the United States as free and independent sovereigns are 

similarly excluded from diversity court.  Withdrawing 

recognition of a state doesn't matter. (Iran Handicraft 

and Carpet Export Center).



b) Dual Nationals-Sadat v. Mertes-the plaintiff, a dual 

citizen of the U.S. and Egypt was denied access to alienage 

diversity court because his American nationality was 

deemed to be "dominant".  Dual nationality usually 


defeats diversity.



c) American citizens living abroad can't sue in diversity 

court because must be a citizen of the U.S. and a state in 

the U.S.  Foreign nationals can't sue an American living 

abroad in a diversity court.



d) Alien corporations-have no specific mention in 1332.  

Some courts feel that should be considered citizens only 

of the state of their incorporation.  Others say if principal 

place of business is in state in the U.S. then they are 

citizens of that state as well.  


**See problems p. 59. 


C. Amount in Controversy


1. For diversity cases, must be greater than $50,000 

(comes from the statute, not the constitution)



2. For actions arising under federal law, no requirement 

(thanks to a 1980 amendment).  Nixon tape case-most 

famous case dealing with the amount problem in a 


federal question case. 



3. Zahn v. International Paper-(1973-amt. .$10,000)-

pollution suit, not every plaintiff in the class action had a 

claim in excess of $10,000.  In Snyder v. Harris, many "



P's were suing under Rule 23.  None had greater than 

amount.  Court finds that when two or more plaintiffs 

unite for convenience and economy, each must have over 

the amount.  May aggregate as a class but can't alter the 

amount in controversy.  (Somewhat inconsistent with Ben 

Hur and the idea of named plaintiffs of a class 


representing a side for diversity purposes.  When two or 

more have a common interest, that is not totally 


necessary. IE: when they fall into 23(b)1.  Mostly, 


however, it is not a true class and it falls under 23(b)3.    




**Decision hurts class actions.  Often class actions 


are brought for convenience, to finance a lawsuit, to 


ensure counsel




**Should the amount in controversy have been the 


potential pecuniary loss to International paper 


instead.




**Dissent says since one of the P's did suffer over 


$10,000 worth of damages, this case was different 


from Snyder where nobody could get into federal 


court at all.



*Hypotheticals




1. NY v. PA.  Three separate unrelated claims 


against the same D totalling over $50,000 but not 


individually meeting amount requirement.  Can be 


joined under Rule 18.  Says nothing requiring the 


claims to be related.  D may still want to make 


12(b)1 to dismiss saying they don't individually 


make requisite amount and due to Rule 82, 



joinder rules don't extend to s.m.j.  You are allowed 


to aggregate.  Fits well with ideas of convenience 


and efficiency.  




2. Multiple P's-each has $20,000 worth of damage 


against one D.  Can they join in a single action in the 


federal court?  Yes if arise out of the same 



occurence, transaction due to Rule 20.  No if don't 


arise out of the same transaction.  The D can still 


say that they don't individually have the requisite 


amount.  In general, court will say that whether or 


not related, may not aggregate amount in 



controversy.  **If claim is really undivided, will be 


able to join, but few cases meet the undivided 


requirement.  




3.  A sues B for $80,000 and B counterclaims for 


$40,000.  The notion that federal court should hear 


B's claim depends a lot on the relationship.  See 


Title 28, section 1367-supplemental jurisdiction.  




4. A sues B for $1000 and B counterclaims for 


$60,000.  The jurisdictional amount is not met. 



4. Horton v. Liberty Mutual Ins.-if the claim being 

reviewed by the court is over 10,000, amount is 


satisfied regardless of the award.  Worker's compensation 

case; both parties challenged the award so it was binding 

on neither.  Since it was $14,000 and over the amount, 

that was the amount still open for consideration.  


**Silberman doesn't like this, but it is a specialized case at 

the Supreme Court (this case might well be limited to 

worker's compensation cases). 



See §1445(c) where a civil action in any state court 

arising under the workman's compensation law of such 

state may not be removed to any district court of the U.S.



5. **For the purpose of assessing the validity of a 


plaintiff's claim, court use the "legal certainty" test:  

sum claimed by the plaintiff controls if the claim is 

made in good faith.



6. **The amount is measured at the commencement of 

the lawsuit and subsequent events including actual 

recovery will no destroy the court's jurisdiction.



7. Aggregation-one p, two claims against a single D, 

amount of two claims may be aggregated-two claims 

need not be related.  But as Zahn and Snyder make 

clear, claims of separate palintiffs seeking similar but 

distinct relief cannot be aggregated.




**Generally, the amount asserted by way of 



counterclaims and cross-claims cannot be 



aggregated with the plaintiff's claim


D. Federal Question Jurisdiction-§1331


1. Concurrent Jurisdiction of State Courts




-Congress is authorized to create federal courts but 


nothing mandates their establishment. Not until 


1875 were federal courts given original jurisdiction 


over suits "arising under" federal law.



a) Federal laws were growing after the Civil War 


due to a growing economy and an expanding notion 


of the power of the federal gov. in relation to the 


states.  To ask the Supreme Court to supervise 


federal law in state courts was too much.  There 


was a need for district courts. 




b) Reconstruction-expanded federal power




c) More interstate commerce




Why was this good?  In other words, why was 


concurrent jurisdiction good?





1) Federal law would develop in tribunals 



especially sensitive to federal questions and 



the guidance of the Supreme Court.





2) State courts can still stay involved in 



federal law through defenses to claims and 



criminal law, but state courts will adhere to 



the supremacy of federal law. 





3) Workload sharing-inevitably limits the 



growth of the federal judiciary.





4) Location convenience may still be in state 



courts.





5) Promotes commitment to national law and 



fosters a national legal culture.




Even when the claim arises under 1331, jurisdiction 


is still concurrent and the defendant can still be 


sued in state court.  (Like diversity, a P still has the 


option).  The exceptions to this are something like 


1333, 4 which establish exclusive federal court 


jurisdiction.



2. Mottley-the lead case on federal question jurisdiction 

and §1331.  Train accident.  The Mottleys were injured in 

1871 and released liability in return for free passes for 

the rest of their lives.  In 1906, Congress passed a law 

regulating train transportation and not allowing free 

passes.  A policy requiring everyone to pay their share so 

the railroads could be regulated from the outside.  The 

Louisville and Nashville R.R. used this statute to breach 

the contract with the Mottleys.  D argues that the statute 

is not retroactive and besides, this wasn't a free pass.  

There was consideration.  D sues for specific performance.  

Nobody questioned jurisdiction, so the Court raised this 

point sua sponte.  Feels no jurisdiction in the federal 

court and dismisses the case.  




**A suit arises under the Constitution only when 


the plaintiff's statement of his own cause of action 


shows that it is based on those laws.  This was a 


contractual dispute.  




**It is not enough that the plaintiff alleges some 


anticipated defense to his cause of action and says 


that that defense is invalidated by the Constitution.  


P should not be able to decide what course D will 


take.  The RR raises a federal issue as a defense but 


the RR can't remove it because of this.  1441(a) 


ties removal jurisdiction to original jurisdiction and 


a federal defense is not a basis for removal 



jurisdiction.  (Although at one time it was and the 


ALI proposal suggested that it should be.  BUT, too 


many federal cases.  Maybe each case should have 


to pass a test (how important is the federal law 


claim).  But with all of the arguments, there showed 


a need for a clear rule.  



Two important questions:




-Is there a statute that grants federal courts 



authority?




-Is that statute within the limits of the 




Constitution?



Note: Osborn-in regards to Article III, a case arises 

under federal law whenever a federal question "forms an 

ingredient of the original cause".  This is very broad.  

Mottley limited this because otherwise the 1875 grant 

of federal question jurisdiction might overwhelm federal 

trial courts.   Mottley made it insufficient for a federal 

law to be a background "ingredient" in a claim.  



Note: Mottley stands for the idea of a well-pleaded 

complaint.  Allege a contract breach and specific 


performance (its well-pleaded essentials).  Allegations 

concerning the statute, and its unconstitutionality are 

matters for the defendant's answer.



Note: This is also consistent with the idea of testing 

jurisdiction on the face of the complaint without 


requiring the defendant to answer.  



Holmes-a suit arises under the law that creates the cause 

of action. (Mottley-state contract law)




But there are situations where the cause of action is 


based on state law but federal interests are 



sufficiently at stake that suit should be possible in 


federal district court.



Why is Mottley good?




1. shows proper party roles




2. reduces federal workload




3. early disposition




4. pleading rules-well-pleaded complaint




5. preserves state autonomy



Title 28, section 1257-What can get from the state 

courts to the supreme court of the U.S.



a. Final judgments




b. Writ of certiorari




c. Validity of a statute or treaty is called into 



question.




d. Constitutional right, privilege, immunity


Hypotheticals



1. Congress' legislation allows states to tax national banks, 

then state brings a suit in federal court to tax.  Is there 

1331 "arising under" jurisdiction?  




Probably not.  The question of the authorization is 


likely to come up as a defense.  Suit not based on 


the contruction of the statute.  The statute is not 


essential to the complaint.  If there is something 


wrong with the statute, we won't know until D 


raises a defense that the statute is wrong.



2. Congress creates a federal bank with a corporate 

charter.  The bank has the capacity to sue and be sued.  

The bank sues a non-diverse defendant based on the 

federal charter to sue.  Does this "arise under"?




Probably not in that the cause of action is about the 


K.  At least one of the elements of the complaint is 


federal but the federal element is not essential.  


The general rule is that issues that are elements of 


the complaint have not been enough to meet arising 


under jurisdiction. (Red Cross case-statute 



allowing federal court action is an express grant of 


jurisdiction.  Specific statutory grant is an 



additional way to get jurisdiction than §1331.)



3. Congress passes the federal safety appliance act.  Any 

company that violates it will be subject to penalties for 

violation of the act.  The New York legislature passes 

statute that allows private citizens to sue in tort when a 

company violates the act.  This happens and the plaintiff 

tries to sue in federal court under 1331.




Probably not.  It is a suit based on state law and 


one of the elements of the negligence is the 



violation of the federal statute.



3. Gully v. First National Bank in Meridian-lays 

down the rule that a federal question must be an 


essential element of the plaintiff's cause of action.  Must 

substantially involve a dispute or controversy respecting 

the "validity, construction, or effect" of such a law.  Court 

doesn't find that the desire to collect taxes enough here.  

Finds it based on the law of Mississippi-a covenant for a 

valuable consideration to pay the debt of another.  The 

federal law involved only permits such taxation.  If 

allowed here, one could carry the search for causes 

backward forever.  



4. Smith v. Kansas City Title and Trust Co.-suit to 

prevent officers of D's company from investing the funds 

of the company in farm load bonds issued under the 

Federal Farm Loan Act.  Claiming that the acts of Congress 

in organizing the banks and authorizing the issue of the 

bonds is unconstitutional.  The directors asserted that the 

investments in the bonds which were authorized to be 

purchased was constitutional.  Thus, the controversy 

concerned the constitutional validity of an act of 


Congress.  There is federal question jurisdiction.




**Holmes' Dissent:  Feels that the cause of action 


arises under MO law.  Action to prevent the 



directors from doing an act, making an investment.  


Feels suit depends on other laws of MO.  That the 


cause of action may be created in part by the 


federal law but also created by many state laws.   


**Feels that the state merely adopted a federal law. 



5. Franchise Tax Board v. CLVT-(keep Mottley in 

mind-a request for a declaratory judgment by the P that 

the federal statute was unconstitutional which might 

make it look like the claim fell under federal law.)  P is 

the taxing authority in CA.  D is a pension trust that 

claims that federal law says it is not subject to the state 

tax.  Suit brought in state court to enforce state tax and to 

ask for a declaration that they may tax.  P says nothing in 

the federal statute pre-empts their taxing authority.  D 

gets it removed and on motion of remand, D says "arises 

under".  Supreme Court reviewing appellate decision that 

P couldn't tax but in doing so, look at jurisdiction.  D has a 

number of reasons they feel there is federal jurisdiction.




a) Pre-emption (no area for state law to be 



involved).  Cite Avco where this happens.  Court 


finds that it is not.  The federal claim is a defense 


like the rule in Mottley says is not enough to get it 


into federal court.




b) Feels that a declaration of rights under ERISA is 


federal.  Phillips v. Skelly Oil-declaratory 



judgment not federal.  S.M.J. won't be altered by 


use of a declaratory judgment. Look at the case as it 


is without the declaratory judgment.  Courts don't 


want to put cases in federal court just because of 


the existence of a declaratory judgment.  CLVT says 


that they had a federal right of action through 


ERISA so therefore s.m.j. wouldn't be expanded.  


FTB requested the declaratory judgment in this 


case.




**A party with state law claims cannot by virtue of 


declaratory relief get into federal court unless there 


is some kind of coercive action.  





Declaratory judgment don't necessarily put you in 


federal court.  Have to dissect the action in front of 


you and see how without declaratory relief the 


answer and the complaint would look. **BUT none 


of these cases deal with the situation of D who sues 


first and requests a declaratory judgment.  Then 


the federal issue becomes more than a defense.  In 


Mottley, RR could not have done it because had no 


right of coercive action. ?????




**According to Shaw, there might have been 



jurisdiction if the trust fund had sued initially in 


federal court seeking a declaratory judgment that 


the CA tax levies were preempted by ERISA.  


Implied Federal Causes of Action


1. Bell v. Hood-suit in federal court seeking damages 

arising to plaintiffs due to violations of their 



constitutional rights.  In other words, a private right of 

action coming from the constitution.   Court finds on 

the merits in that the suit basis was the violation of the 

4th and 5th amendments.  Decided the case but sent back 

for lower court to decide on jurisdiction.  Should they 

have heard the merits.  Yes, as long as P had a good faith 

allegation of a right under the constitution.  D's say 

jurisdiction defeated because fails to state a cause of 

action on which relief can be granted.  (Can't collect 

damages for viol. of constitution (never been done.))  But 

this is like a 12(b)6 and must be decided after the court 

has assumed jurisdiction.  A 12(b)1 comes before a 

12(b)6.  It calls for a judgment on the merits.  If the suit 

is frivolous, then can dismiss but this one does not seem 

to be so. When case on remand, dismissed for failure to 

state a claim for relief.







**Might be suggesting that a federal court has 


jurisdiction under section 1331 to decide whether 


p's have a cause of action based on federal law.




**Case ends up that there is no implied cause of 


action for damages under the 4th 




amendment.



**Bivens v. Six Unknown Federal Narcotics 


Agents-opposite holding of Bell.  Decided in 1971.



**Federal statutes can imply a private right of action so 

when they don't expressly do so, the court are reluctant 

to do it for them.  4 factor test.  





1) Is plaintiff one of special protected class





2) Is there legislative intent of such a remedy





3) Is is consistent with the underlying 




purpose of the legislative purpose to imply 



such a remedy.





4) Is the area of concern based in the states 



such that inferring a cause of action based on 



federal law would be inappropriate.



2. Merrell Dow v. Thompson-D's from Scotland and 

Canada and sued in Ohio for six counts.  Five of six counts 

based on negligence and breach of warranty.  One count 

based on mislabelling of the drug in violation of a federal 

act.  Felt label did not provide adequate warning.   They 

sued in state court and Merrell Dow removed.  Court of 

appeals felt no federal cause of action.  P's didn't want to 

be in federal court. (Piper).  Works up to the Supreme 

Court.  Both parties agreed that no federal private cause 

of action for violation of this federal act.  Court turns to 

four factor test to see if there is an implied federal cause 

of action (no express C/A).  Affirmed.  




Was there a better way to get into federal court?  


This case suggests that both the federal remedy 


desired as well as the state law standard should 


come from federal law.  P should have said that 


there was an implied federal cause of action.



1)  The mere presence of a federal issue is not enough.



2)  Yes there is a need for uniformity in interpreting 

federal laws but plaintiffs should have argued that the 

federal statute pre-empts state law from making a 


decision on it.  Also, if uniformity is the concern, the 

Supreme Court always has the option of reviewing the 

federal issue.



3)  It is a novel issue but novelty isn't enough to get it 

into federal court.




Dissent-if Congress is silent as to a private right of 


action and they don't expressly forbid it, then it 


should be allowed.  They apply the Smith test.  





**Silberman feels that even applying Smith, 



Merrell Dow doesn't make it.  Does this mean 



Smith is overruled?  Maybe, but Silberman 



doubts it. 



3. Duke Power Co.-(important in terms of structuring a 

lawsuit to get into federal court).  Challenge the Price-

Anderson Act and put some restrictions on what happens 

in the event of a nuclear accident.  Court reads complaint 

as if P's alleging unconstitutionality of statute against the 

regulatory commission.  An action which arises under 

1331. **This suggests a way of structuring a suit to get 

into federal court:  sue a government official for violation 

of the constitution.  




Q:  Suppose the Mottleys sue the ICC like above and 


then try to join the RR which they are allowed to do 


under Rule 20.  Can they get into federal court?  


The case against the RR is not within the s.m.j. of 


the federal courts so it is quite possible that this 


additional party won't be allowed into federal court. 


Pendent and Ancillary Jurisdiction-whether the limited 
subject matter jurisdiction of the federal courts precludes 
authority over additional claims between plaintiffs and 
defendants or over third parties that, standing alone, could not 
be asserted in such tribunals.



1. United Mine Workers of America v. Gibbs-Gibbs 

sued the union under the Federal Labor Laws which 

caused him to lose his job.  The Laws said Labor groups 

can strike against employers but not other entities.  Also 

joins a normal breach of contract claim which unlike the 

Federal Labor Laws, doesn't arise  under 1331.  The 

Labor claim is thrown out of court and the state claim is 

left in federal court.  Court wonders if can stay in federal 

court.




**This is "pendent claim jurisdiction"-claims may 


be joined under Rule 18, but this doesn't 



necessarily give you s.m.j. according to Rule 82.  




**In Hurn, the court held that state claims are 


appropriate for federal court determination if they 


form a separte but parallel ground for relief with a 


substantial claim based on federal law.  (Copyright 


and unfair competition were joined under 1338).  


So long as there is a single cause of action, it is OK.  


This was a little limited for Gibbs.




**Gibbs-pend. claim jurisdiction exists when both 


state and federal claims form but one constitutional 


case, when they derive from a common nucleus of 


operative fact.  Also, if claims are such that a P 


would be expected to try them in one judicial 


proceeding, then as long as federal claims are 


substantial, the federal courts have power to hear 


the whole.  BUT: doesn't have to exercise that 


power.  After power, (first prong). Must look to 




discretion of the court-depends on:







1) Judicial economy-same case in 





two places is stupid.







2) Convenience and fairness to 





litigants.  






Otherwise: 







1) Too much fed. reading of state 





law.







2) Hear a case where state law 





pre-dominates.







3) Jury confusion in treating 





divergent cases.





Here, no problem in taking pendent jurisd.




**Should it have been in federal court?  


What exactly was the power of the federal 


court?




Depends on how strongly you feel in P's rights 



under 1331.  P shouldn't be excluded when 



has a right to be there.  





*What about claim preclusion?  If it was 



found that the Uunion did not interfere with 



the contract, then can this state claim be 



relitigated in state court or is it precluded?  



Comes down to res judicata v. the importance 



of supplemental jurisdiction.





Note: Issue preclusion usually doesn't operate 



to prevent relitigation.





Note: Courts today will usually make parties 



plead res judicata, claim preclusion, or issue 



preclusion as affirmative defenses. 




Gibbs-court felt that if D is to be bound, we ought 


to see both the federal/state claims in the same 


action.




What about the discretion issue? see above



2. Moore v. N.Y. Cotton Exchange-P sued on federal 

antitrust claim and D counterclaimed under Rule 13 as a 

state claim.  Rule 13 says court can hear the counterclaim 

if arises out of the same occurrence, transaction.  Court 

finds that it can be heard with the ancillary jurisdiction 

of the court.  This is a stronger case than Gibbs for 

keeping it in federal court.  It is compulsory.  P has 

brought case there so therefore, D has an absolute right to 

be there.  




-doesn't use language of CNOF, uses "transactional 


relationship".  Nevertheless, they are the same and 


after §1367, people don't distinguish.



Hypothetical:




1) NY v. PA for $100,000, PA counterclaims for 


$10,000.  Should fed. court hear PA claim.  Yes. 


"Transactionally related", efficient, compelled to be 


in fed. court.  Doesn't matter is anchor claim is 


§1331 or §1332.  




2) What about a class action where the named P 


meet the amount but the unnamed don't.  Zahn says 


that all parties must meet the amount.  A lot  of 


waste of federal court time if doesn't. 




3) What if Gibbs sues Union on federal claim then 


sues another party on a state claim.  Does pendent 


claims extend to pendent parties?



3. Finley v. United States-P sues Gov. under federal 

tort claims act.  P also sues the City and the Power co.  

These two additional parties are like P in that they are 

CA citizens.  P tries to join them under Rule 20 and they 

move to dismiss based on lack of s.m.j.  P can only bring 

U.S. exclusively into federal court.  Scalia bases his 


argument on legislative intent.  




**He says this is different because it's a party




**The statute, he thinks, reads you can sue the U.S. 


and no one else.  Relies on Aldinger (which is 


actually a stronger case for what Scalia is saying 


than Finley is.  In Aldinger, P sued state under 


§1983.  There, although other parties could be sued 


in federal court, couldn't sue local cities in federal 


court in §1983 so the court found no pendent 


party jurisdiction. 



Hypo 1: What about where NY v. PA and PA, as a third 

party plaintiff joins a third party defendant that doesn't 

have s.m.j. in a federal court?  Brought in under Rule 14.




Kroger-P electrocuted when steel crane near to 


which he was walking hit a wire.  Widow filed 


wrongful death in federal court against Omaha 


Public Power District.  Diversity case.  OPPD joined 


Owen equipment under Rule 14 (3rd party) and 


then the case was dismissed against it.  Owen not 


diverse.  Could not have originally been in federal 


court.  Wouldn't 
have been complete diversity 


under Strawbridge.  Is this a way to get around 


diversity?  But here, D brought in the other D.   "The 


context in which the non-federal claim is asserted is 


crucial."   Court finds this was a new and 



independent claim and that is would not be good to 


allow P in federal court because it would be a way 


around diversity. 




**Rule 14, says if it arises out the same transaction 


or occurrence it is OK. 




Dissent:  Better argument.  This isn't a matter of P 


manipulating.  P had no idea that D would be able 


to bring in Owen.




**Isn't this a pendent party and prohibited by 


Finley?  It is impleader and it should be treated 


differently.





1) It is invoked by a D instead of a P





2) It is dependent on the outcome in the main 



action.  The third party's liability is triggered 



by a finding of liability in the main action.  



This is a derivative claim.



Problems on Title 28, §1367:




1. NY v. NY on federal and state claims. Yes. 1367(a)




What about if the federal claim is against one D 


and the state claim is against another?  That can 


work with the last sentence of 1367(a).  Could even 


argue that Finley still survives because of second 


part of first sentence of 1367(a) "except as 



expressly provided by statute."




2. Two P's against one D on diversity from same 


accident.  One meets the amount requirement, one 


doesn't.  Zahn would say no.  1367(b) would say yes 


because this is not an action under Rule 14, 19, 20, 


24.  




3. NY P v. two D's on diversity.   Doesn't 



work.  Expressly excepted because a part of Rule 


20.  Doesn't work.




4. 




5. Counterclaim for less than the amount in a 



diversity case.  What happens?  Still can stay in 


federal court. 1367 says nothing about a claim by D.  


Diversity is the anchor but this is the D that is 


acting.




6. (a) Yes.  Impleaded by D under Rule 14, not P.  




(b) No. 1367(b) expressly forbids it.  It is a claim by 


a "plaintiff against a person made a party under 


one of the rules."




(c) Yes because it is a federal question claim.


H. Removal Jurisdiction


1. §1446, 1447 lay down the procedures




a. file the notice of removal in the federal court 


within 30 days of the initial pleading.




b. case is automatically removed




c. remand (§1447) motion due in 30 days-but this 


is procedural only.  The court can remand sua 


sponte at any time.




d. arguments in front of federal judge (§1447(d)-


federal judge's decision to remand is not reviewable 


on appeal.)  However, in Thermstron Products, 


where case remanded because judge too busy, the 


Supreme Court reviewed it because the remand 


order was issued on a ground not authorized by the 


removal statute.  This is an exception to §1447(d).



2. Always tied to original jurisdiction



a. A v. B on a non-diverse state claim with a federal 


defense.  Not removable because could not be 


brought originally in federal court.  A federal 


defense is not a basis for removal. 




b. A v. B same as above but B counterclaims based 


on a federal law.  B can't remove.  Can A remove as 


a defendant to a federal counterclaim. Shamrock 


Oil v. Sheets-the word defendant as applicable to 


removal only applies to the original defendant.  B's 


only hope is to bring the federal claim separately in 


federal court.   




c. NY v. PA in NY-PA may remove






in PA-PA may not remove (§1441(b))




d. FL v. NY,NJ in NY-no removal






    in FL-removal OK



3. Exceptions to removal




a. §1442-federal officers or a property owner 


whose title is derived from an officer sued or 


prosecuted in state court may remove.




b. §1443-civil rights cases may be removed




c. §1441(e)-safety provision for the case if an 


exclusive federal issue is brought in state court.  


The district court is not precluded from hearing it 


just because state court didn't have concurrent 


jurisdiction.  **This allows for P's mistake.  




d. §1447(e)-if after removal, P wants to join parties 


that would make it non-removable, there is judicial 


discretion of whether to keep or remove it.





How does this compare to 





supplemental? It is the opposite. Under 



§1367, the basis of removal is "the 




relatedness of the claims".  It is the same 



under §1441(a).  Here, the basis of the case is 



the "unrelatedness".  In federal question 



cases, §1441(c) says that is the claims are 



unrelated, if they are separate and 




independent, the case may be removed or all 



matters where state law predominates may 



be remanded. Allows for discretion.  






A v. B-federal






A v. C-state







Is it removable?  If they are 





related, then §1367, and §1441 





says they are removable.  If 





unrelated, §1441(c) says they are 





removable.  


I. Challenges to Subject Matter Jurisdiction



A. Not subject to waiver at any stage-12(h)(3)




-can be raised by any party or the Court anytime


B. Collateral challenges-can be after trial on 

merits 




After judgment handed down, res judicata conflicts 


with s.m.j.  May get full faith and credit.  




The Des Moines navigation qualified the "null and 


void" doctrine.  




Sections 12, 69 of Restatement are permissive and 


Section 65 is even broader.  Q: Is the Court's 



exercising of s.m.j. such an infringement that it 


should be allowed to be raised collaterally.



C. §1367 expands s.m.j.



-Suppose a D is brought in on a federal claim.  A 


state claim can be attached but what if there is no 


p.j. with respect to that claim?  (there would be 


over the federal claim because there is broader p.j.)  


Might be hard to get specific jurisdiction from the 


specific act statute.  May not have "arisen out of".  



§1367 allows you to assert this claim by 



analogy.  Call it pendent person jurisdiction 



(pendent process).  Rule 4k approves of the 



idea of pendent process. 

II. The Applicable Law in Federal Courts

A. State Law in the Federal Courts-1938 was a 
revolutionary year in Civil Procedure with Erie.  Prior to 1938, 
federal courts had to follow state rules in the state in which 
they sat.  While it promoted unity, federal courts felt they were 
free to draw on laws everywhere and ascertain "the 
federal common law".  Would apply state statutes, state 
practice rules and this federal common law.


1. Swift v. Tyson-P sues D on a note D gave to a third 

party.  D claims there was fraud in the note so he should 

not have to pay.  Should the judge apply NY's notion of 

consideration?  Should the "laws of the several states" as 

laid down in the Judiciary Act of 1789 as well as the 

Rules of Decision Act, or §1652, be interpreted to include 

the case decisions of the NY courts.  Court holds no.  Only 

NY statutory law applies and the federal court is free to 

decide what the common law of the state is or should be. 



2. Erie R. Co. v. Tompkins-1938-P walking along R.R. 

and injured by door of passing train.  Under PA law, P a 

trespasser and no duty was owed to him.  Brings suit in 

NY federal court based on diversity because D a NY 

corporation and under federal common law, P would 

recover.  Verdict for P, affirmed on appeal, then sent to 

Supreme Court.  Issue: What law should the federal court 

apply in a diversity case?  




**Court ultimately decides that "laws" doesn't just 


mean statutory law but also common law.  




**Why this decision?  



§1652 said state law in diversity cases.  There were 


two different states with separate bodies of law 


developing.  Recall Black and White Taxicab case 


where company reincorporated out of Kentucky to 


get an injunction that they could not have gotten 


with Kentucky law.  Caused Swift to meet with a 


lot of criticism.   1) Showed bad repercussions, bad 





policy.  Allows forum shopping. 




2) Also, instead of promoting, it prevented 



uniformity in the administration of the law.  States 


stuck to their own decisions and did not follow 


federal interpretation of general law.  States are 


more likely to follow the highest court in their state 


because otherwise they will be overturned and this 


will waste court time, money.  Federal judges 


supposed to decide based on highest state court but 


his appeal not to that court so has more leeway.  




3) Claim legislative history showed that this was 


appropriate.  But see note 3, p.353.  Just because 


crossed out words, don't know why.  




**The heart of Erie is the statement that all past 


decisions in line with Swift were unconstitutional.  


10th amendment-express powers not given to 


Congress are left to the states.  Congress can have a 


separate body of law for the federal courts if it 


wants to. 




**The Constitutionality of Erie 





1) Does it violate 10th amendment





2) Does it violate the equal protection clause 



of the 14th Amendment.  It is unequal that in 



state defendants can't get access to federal 



courts. **Silberman doesn't feel that this 



disparity rises to a Constitutional level.  She 



thinks Brandeis has a concern with federalism 



that Congress should not act and regulate.  But 



§ 2072 is an act of Congress delegating 




authority to the Supreme Court.  It is a 




"congressional delegation" with respect to the 



Fed.R.Civ.P.  





-Is Erie therefore saying that the federal rules 



are unconstitutional? that Congress' act 




enabling itself to make rules is beyond 




federal power?  If Congress can't make laws, 



should they be able to make Rules too?  






No.  The responsibility of certain day to 




day decisions should belong with the 




states.  In an admirality case, Congress 




had the power to legislate, but 





admiralty is different that diversity.  It 




is the exclusive jurisdiction of the 




federal court.






Erie is really saying that due to 





federalism concerns, is there are areas 




of law better left to the states, state law 




should govern.  To have federal law 




apply merely because the case ends up 




in federal court would hurt the 





allocation of power. 



In sum:  Erie stands for the idea that where a case is tried 

in a federal court due to diversity, the result should be 

the same in federal as in state court.  



3. Guaranty Trust Co. v. York-holding-in equity cases, 

federal courts should apply state statute of limitations in 

diversity case.  Statutes of limitations are neither 


procedural nor substantial.  It concerns the right to 

recover and significantly affects the results of litigation.  




**Erie says that §1652 includes common and 



statutory law.   Here, with a statute of lim., we 


clearly have statutory law and it is procedural.  The 


federal courts are thus required to apply a state 


rule here.  Does this mean the federal rules are 


useless?  no





1) Fed.R.Civ.P are for running cases, 




administration.  They do not and should not 



disrupt the planning of cases.  Erie involved 



regulatory behavior.  St. of lim. affects 




outcome.





2) Besides, we don't want to encourage forum 



shopping.  Simple logic.  You shouldn't be able 



to try a case in federal court that you can't try 



in state court.  "Vertical uniformity" 




**Represents the "outcome determinative test"-if 


use of a federal procedure as opposed to a state one 


yields a different result, the state statute is 



controlling.  





Problems:






1. Different rules can always affect the 




outcome of a case.   Does every rule thus 




close the doors of the federal courts?






2. How do you classify statute of lim's? 







Could be procedural, but there are 





also a possibility of other policies 





behind them other than repose 





like running a court system.  If 





these policies govern then the 





state's should apply their own 





statute.  If just procedural, maybe 





the federal statute should apply. 






**Maybe Guaranty should have 





indicated this difference.






3. What if state statute of lim. is 





shorter?  Does the federal court have to 




apply this and can the case not be 




heard?  Depends if procedural, depends 




if housekeeping.  How we look at the 




outcome determines whether the 





federal door is open or closed. 






3. Ragan-when is the statute of lim. 




tolled.  By federal rule of when filed or 




by state rule of when service.  State law 




prevails.  State law also prevails in 




Cohen and Woods but none of these 




cases involved an actual conflict with 




the Fed.R.Civ.P.




Bernhardt-Vt. law not allowing a stay pending 


arbitration.  Therefore, federal court sitting in 


diversity could not do the opposite.   Not a strong 


enough federal policy.  (1958)



4. Byrd v. Blue Ridge-(1956) NC v. SC in SC federal 

court for negligence-defense is the argument that P is 

only entitled to certain benefits through workman's 

compensation due to his statutory employee status.  Jury 

verdict for P.  Judge uses Rule 50 to overrule.  Supreme 

court remands, issue that SC has a rule requiring a judge 

trial and the Federal Rule requires a jury trial.  P wants 

jury, D want judge to determine whether P was a 


statutory employee.  Why should anyone care?  Juries 

give large verdicts, purpose of wkmn's comp. is to keep 

down large verdicts.  By this then, federal court should 

apply state court rule.  Court holds federal rule should 

apply.  Balancing test.  




a) Might be "outcome determinative" but the rule 


for a judge doesn't seem to be bound with the 


"rights and obligations of the parties".  This rule 


seemed more concerned with form.  Didn't affect 


the substantive rights of the parties.  




b) Strong federal policy-7th Amendment important 


to the administratioin of justice.  Not as strong state 


concern.




c) Is the difference in outcome a certainty?  Not 


clear here. 





Charneski-strong state policy in Wisconsin 



prohibiting declaratory relief against an 



insurance co.  Federal court declaratory 



judgment statutes shouldn't preempt. 





Arrowsmith-state standard of taking 




general jurisdiction applied even though 



federal standard broader.  Overruled Jaftex



***Thus, not clear that Byrd changed the direction 


of the courts although none of these cases involved 


a direct conflict with a federal rule.  



5. Hanna v. Plumer-OH v. MA in MA federal court.  P 

serves process by substituted means on the wife of the 

defendant as set out in Federal Rule 4(d)1.  MA statute 

has a special requirement  for in hand service on a party 

who is an executor. D argues §1652 and "outcome 


determinative".  In Byrd, the court talked about a 


competing federal policy. Here, the competing federal 

policy is the Federal R.Civ.P.  These rules flow from a 

Congressional act (Rule 2072) that was approved by a 

Judicial Conference, Standing Committee, and Advisory 

Committee.  This Congressional act is excepted in §1652.  

Rule 2072 is a limitation on all rulemaking.  When the 

committee's decide on rules, they must determine the 

answers within 2072's parameters.  




**Warren-majority-strong preference for 



Fed.R.Civ.P. so long as valid and a "direct collision"





a) Every rule can be outcome determinative.  






An act of Congress is excepted in §1652 




and §2072 is an act of Congress.  It is a 




federal rule and it applies because this 




is a procedural matter and the federal 




rule does not "abridge, enlarge any 




substantive right". 





b) Regulatory rule-regulates the process for 



enforcing rights and duties of substantive law 



and for administering the remedy and redress 



for violation of it.  Inherently "procedural" 



whatever that means. 





c) This shifts the Erie inquiry in that instead 



of making the outcome come out the same in 



diversity court as in state court, the Federal 



Procedure applies.  




**Harlan-concurring





a) The Fed Rule should apply as long as it 



wouldn't affect "...those primary decisions 



respecting human conduct which the 




constitution leaves to state regulation."  If it 



did affect those decisions, state rule should 



apply whether it is regarded as procedural or 



substantive.





b) You can't just give validity to all fed. rules.   



The outcome test and forum shopping 




prevention as a rationale are both too simple 



to be dispositive.  Must balance federal policy 



against the state's policy and purpose in the 



law.  In Cohen, the policy behind using the 



state law requiring a bond to be posted for 



shareholders derivative suits was that the 



state didn't like derivative suits. 





**The state policies should be considered no 



matter what the federal issue at stake is.  



Does the fule affect, human conduct, repose. 





c) Comes down to the heart of federalism 



concerns.




**Ely-Close to Warren in agreeing that not prudent 


to engage at every point with state policy but 


departs from Warren and joins Harlan in feeling 


that more attention should be given to state 



substantive rights, that once you see a state policy, 


you should cater to it.  Differs from Harlan in saying 


that 2072(b) is the check on whether the federal 


rule intrudes.  Harlan feels that the 10th 



amendment is at issue.  Ely puts emphasis on1652.  


Federal statutes are always an exception and apply 


as long as you find a purely procedural policy for 


them.  The only bound for statutes is Article 3 of 


the constitution.  While the Fed.R.Civ.P are also 


excepted, they are limited by 2072(b).




How to apply these different tests.





1. Ragan-Walker says Ragan is not 




overturned by Hanna.





Warren would decide Ragan perhaps in the 



same way as Marshall did Walker.  Rule 3 



might affect timing requirements but not 



state statute of lim's.  Thus, there is no federal 



rule on point.   Policies of the state important: 



repose, hard to put together an old defense.  



(Sounds like Harlan)  Harlan might also say 



that Rule 3 should apply because tolling the 



statute of limitation won't affect the primary 



behavior of individuals, that there is no 



intrusion into the area of state regulation.  





2. Cohen-court followed state policy and 



required posting of the bond.  The federal 



rule might not conflict but Warren could 



argue that just because Rule 23.1 doesn't 



speak one way or another, doesn't mean that 



it doesn't conflict.  Burlington, where the 



state fixed a penalty for a failed appeal and 



the federal rule required discretion where the 



appeal frivolous might apply to this 




reasoning.  Federal rule might not have a 



fixed statement either way, but might still 



conflict.  D-When Hanna asked for a "direct 



collision", that was not meant literally.  "Does 



it occupy the field?"  If the state rule is only 



litigation oriented, the fact that the federal 



rule is different doesn't mean it intrudes on 



substantive rights.  Here, in Burlington, 



might not directly collide but 





policies behind state and federal (to prevent 



frivolous appeal) the same.  If the federal rule 



"incidentally affects state substantitive 




rights", doesn't mean violates the integrity of 



that system.  The state rule did not say 




anything about discretion so federal rule 



doesn't really violate it.  P-the rules aren't in 



conflict and therefore, state law should apply.  



The policy behind the state law is more than 



frivolous appeals.  It prevents delay, 




guarantees damages.  Could have also argued 



that application of the federal rule would 



affect forum shopping but this would be weak 



in that it is hard to forum shop on this issue 



when you don't know whether it is you who 



will be appealing.  In the end, D wins.  Rule 37 



which allows the federal court to give interest 



coupled with Rule 38 make the federal 




policies "substantially" the same.  



6. Sibbach v. Wilson-Illinois law didn't require 


plaintiff to undergo a physical exam.  Federal Rule 35 did.  

Court decided in favor of federal law.  Plaintiff argued 

that maybe it was procedural, but it still violated state 

substance right.  Justice Roberts disagreed and laid down 

the idea that a fed. rule that "regulates procedure" should 

be applied.  Does it "...enforce rights and duties recognized 

by substantive law and administer remedy and redress 

for disregard of them?"  Could have seen it as violated 

personal rights which are more than rules of procedure.  

(Justice Frankfurter). 



7. Stewart v. Ricoh-this is the first case that looks at a 

federal statute-Federal venue transfer under 1404 

versus the Alabama state policy in distaste of forum 

selection.  Federal courts have approved of forum 


selection in Shute, The Bremen.  Court decides venue 

transfer is appropriate and that the state policy concern 

is but one factor that should not be dispositive in 


weighing the considerations of transfer.  Multiple 


concerns in venue cases.  




1. Is the federal statute "sufficiently broad" to 


control the issue before the Court?




2. If it does, is it a valid exercise of Congress' 



authority under the constitution.  




**If both met, that is the end of the matter.  Don't 


need an exact direct collision.  How is this a direct 


collision when there is nothing about forum 



selection clauses in 1404.  Court finds it is met in 


this case.  Sounds a lot like Ely.  




3. Housekeeping purpose-1404(a) a procedural rule 


that doesn't carry with it a change in the 



appropriate law.  Marshall


Scalia's dissent-the forum selection clause never 

belonged in the K anyway because disapproved by AL.  

Thus, the question of whether the two rules collided 

should never even have come up.  1404 doesn't talk 

about the validity of contracts.  Contract validity is a 

matter of state law.  Forum selection clause should be a 

factor, but the state's law on it should govern (not the 

federal-federal courts enforce forum selection clauses 

whenever they can). 



**Doesn't it impose on state substantive rights?




NO.  Not a federal rule, a statute.  2072(b) is not a 


limitation on statutory authority.  There is a 



tendency to read the federal statute rather broadly.  



**What about outcome determination? Forum shopping?




1404 should not affect outcome.  Transferor law 


follows.  



Harlan-for statutory Erie questions, once you see a state 

policy, you should look to it.  The state policy is 


important.



Ely-puts emphasis instead on Rules of Decision Act.  



The Ely v. Harlan difference is that Ely is more skeptical 

of the enclave theory of state's rights come from. 

III. Ascertaining State Law

A. Klaxon Co. V. Stentor Electric MFG. Co-federal courts 
must apply the conflict of law rules of the state in which they 
sit.  While this gives vertical uniformity, it does not prevent 
horizontal, interstate forum shopping.  


B. Carson v. U-Haul Co.-even though case transfered from a 
state whose statute of limitations had run, the transferee court 
applied its own statute of limitations.  Ran counter to Van 
Dusen which said transferee court should apply law of the 
transferor court. 


C. McKenna v. Ortho Pharmaceutical Corp.-p sued d for 
negligence in PA, P had had a stroke (failure to warn).  District 
Court said suit time barred under OH statute of limitations (2 
years).  PA's borrowing statute said that when the cause of 
action arises elsewhere, use that state's statute of limitation.  
(reverses idea that statute of limitation procedural). Also 
borrowed OH's idea of when the cause of action arises.  OH's 
idea of when the statute of limitation begins to run. 



**Court decides that began to run when P knew or 


reasonably should have known about problem.  Although 

the Ohio court once state that the legislature should 

determine if they are to adopt such a discovery rule, the 

Supreme Court finds that in this fact pattern, the OH 

Supreme Court would have.  



**A federal court must be "sensitive to the doctrinal 

trends, and policies of the state whose law it applies"


What if states haven't considered the particular problem before 
the federal court?



1. Certify the issue to the highest state court-Illinois Rule 

20.



2. Analyze the state court's decision in analogous areas



3. Other district's interpretation of that state's law (Elvis 

Presley case).


D. Salve Regina v. Russell-girl didn't lose weight, kicked out 
of nursing school, sued.  District Court found that RI Supreme 
Court would apply the commercial doctrine of substantial 
performance in this case to Russell's breach of contract to 
educate case.  The appellate court gave deference to the District 
Court's determination and didn't really review.  Supreme Court 
found they have to review this as intensely as they would a 
federal court's determination of federal law. 

IV. Federal Common Law

A. Restraints-federal ct. rulemaking power less than that of 
Congress



1. Separation of power, the supremacy clause, (the issue 

of federalism.)



2. Interstitial argument-fills in holes that state law 

doesn't cover.  §1652-state law is operative unless 


overridden by Congress is the theory behing this 


restraint. 


Why have it?-Tradition bases



1. Expediency-Might be more appropriate than 


Congress acting 



2. Just because Congress didn't say anything, didn't 

necessarily mean they want state law to apply.



3. Gap-filling



4. Deal with matters of important national concern-even 

if there is a state law, the federal interests involved 

might outweigh. 




a) Interstate disputes




b) Admiralty, maritime cases




c) International relations




d) Commercial disputes between U.S. Citizens and 


foreign parties. 


B. Clearfield Trust Co. v. US-a person's government check 
was stolen and forged and endorsed to J.C. Penney, then to 
Clearfield Trust, then to U.S.  U.S. had to issue another check so 
sued Clearfield in that everytime you sign a check, you are 
guaranteeing the signature of everyone whose signed the 
check.  "Guarantee of prior endorsement."  Clearfield says the 
U.S. delayed so they should not recover.  PA law applied at 
District level and the U.S was barred from recovered.  The 
Court of appeals reversed.  Supreme court said federal courts 
should apply their own law because has to do with the rights 
and duties of the U.S. to issue commercial paper.  Clearfield was 
negligent in accepting the check.  "A uniform national rule is 
necessary to further the interests of the federal government."


C. US. v. Kimbell Foods-the court ultimately decided that 
the federal court should apply federal common law but the 
court ended up adopting the state law.  **Shows that federal 
courts have this option.  Brings the inquiry a step higher.  The 
federal law may be appropriate, but the federal interest 
interest in a new uniform rule doesn't automatically follow. 



Look at:  Uniformity, whether the state law would 


frustrate the specific objectives of the federal programs, 

would a federal rule hurt commercial relationships based 

on state laws. 


D. Parnell-doesn't follow as Clearfield said that just because 
commercial paper is involved the interests of the U.S. are at 
stake.  Here, the court applies state law.  To think it will 
adversely affect government securities is too speculative.  Here 
there were substantial local concerns. 


E. Miree-state law found to govern.  No need for a federal rule 
for a 3rd party standard.  The Supreme Court was not anxious 
to fill every hole with a federal standard.  The plaintiffs did not 
have standing as third party beneficiaries of the contracts to 
sue based on state law.  Found that application of any federal 
law would promote no federal interests of any great 
magnitude. 


Interstitial Federal Common Law-federal statutes that 
express national policy in a particular area but leave many of 
the specifics to the federal courts. 



1. Should the federal courts fill the gaps?



2. On what sources should a federal court rely on in order 

to derive the law.


A. DelCostello v. International Brotherhood of 
Teamsters-federal claim under Labor Relations laws.  Court 
decides to apply the statute of limitations of the Labor 
Relations Act.   Feel that this is the most closely analogous 
statute of limitations, that the state ones are unsatisfactory.  


B. Texas Industries v. Radcliff Materials-even if a 
statutory scheme is silent as to a particular procedure or 
remedy, the federal courts will not necessarily always fashion 
federal common law to fill in the gaps. 



**Also, as in De Sylva v. Ballentine-the court looked to 

state law to determine who is a child for purposes of the 

Copyright Act.  Borrow state law, state standards.


Federal Law in the State Courts-reverse Erie


A. Congressional statutory cause of action may be applied in 
the state.  The Supremace clause requires it.


B. A federally created right as a defense to a claim based on 
state law.


C. A federal interest might require it-constitutional issue


D. Federal precedent bears importance on the state claim being 
decided. 


E. Testa v. Katt-state required to enforce a federal penal law.  
Supremacy clause demanded it. 


F. Dice v. Akron, Canton & Youngstown R. Co.-in areas of 
federal regulation, state courts have to take all the important
 
aspects for enforcement of that right.  This is the proposition it 
stands for.  Man injured, fraudulently induced to sign away his 
right to greater damages.  Had to do with the Federal 
Employers' Liability Act.  Raised a federal question to be 
determined by federal law.  Only way to get uniformity.  Ohio 
Supreme Court erred when decided that laws of fraud were 
more properly decided by judge than jury.  Ohio rule moreover, 
out of harmony with idea of relieving people for injuries.  



Similarly, see Brown where the Georgia rules on pleading 

should not precedent over federal rules when the Federal 

Employer's Liability Act is involved. 



**Also, the possibility exists that the federal government 

can require state courts to apply the Fed.R.Civ.Pro. in 

order to insure that a federally-created right is enforced 

with procedures which the federal government approves. 

III. Prior Adjudication: Claim and Issue Preclusion


A. The conflicting goals of civil procedure



1.-the goal of the full development of legal and factual 

issues with the aim of deciding a case on the merits.  The 

Rules of pleadings, broad discovery, joinder






-versus-



2.-the goal of bringing litgation to an efficient final 

conclusion



**the first is favored up until judgment, but after 


judgment, the second one seems to take over.  (the appeal 

process is not de novo (the case doesn't start all over 

again), there are limited collateral attacks, res judicata, 

Rule 60(b) which protects somewhat against mistake.)


B. RES JUDICATA



...includes



1. res judicata/claim preclusion-bars any claim that 

should have been brought.  Can be asserted against 

winning or losing party. 




Need:




a) Final, valid judgments on the merits




b) Identical parties




c) Must involve matters property considered 


included in the first action.  





-would a judgment in the second action 



impair or destroy the right of interest 




established by the judgment in the first action





-is the same evidence necessary





-are the essential facts and issues the same



2. collateral estoppel/issue preclusion-estops parties 

from relitigating issues that were actually litigated.  Can 

only be asserted against the losing party.



**Together, the two doctrines can be summarized as 

follows:  Due to claim preclusion, parties can't come back 

and litigate on something that could have been, should 

have been litigated as part of the claim in the first action.  

Where a plaintiff wins but wants a greater remedy, 

prevented from bringing a new suit by merger.  (Rush-a 

successful P didn't bring all he could have.  Not allowed to 

come back a second time.)  If a plaintiff loses, he is 

barred from giving it a second try.  It should have been 

litigated as part of the first case.  (Restatement 19). 


 (Note: If there is a new party and there was no privity with 

this new party, then it is definitely not precluded.  It is 

usually a second claim, a second cause of action.) Either 

way, whether P wins or loses, there will be issues 


common to both claims.  If that issue was decided in the 

first action, then issue preclusion is invoked.  In 


determining whether the issue is precluded, you have to 

know if it was decided for or against the party.



Q1: What if the the second suit is brought in a 

different state or federal court?  Then, article IV of 

the constitution steps in and ff+c applies.  If something is 

precluded in one state, it is precluded in all states.



Q2:  Technically, doesn't article IV say nothing 

about a federal/state issue problem?  Yes, so 

Congress stepped in and passed §1738 which made it 

clear that federal courts must honor state court 


judgments.



Q3:  What about state/federal?  Most cases read 

§1738 broadly and answer yes to this question.



Q4: What kinds of claims may the P bring? Rule 18.  

They don't have to be related.  Aggregation of all claims.  

Rule 18 says you may join.  Shouldn't you ought to join?  

While Rule 19 provides for compulsory joinder of parties 

and Rule 13 provides for compulsory joinder of 


counterclaims, there is no provision for compulsory 

joinder of claims.  **While not compulsory for P as it is 

for D then by Rule 13, there is pressure on P through 

prior adjudication (claim and issue preclusion).  The 

pressure is not in the rules but in the caselaw.   



Note: Michigan has a compulsory joinder rule.  Might 

work procedurally.  If you don't join a claim, you might 

be precluded from bringing it in that court.  Most courts 

don't have compulsory rules, however, because claim 

preclusion is in the background.


C. Purposes behind



1. Judicial efficiency/economy



2. Repose for parties



3. Desirability for stability-don't want judgments 


undermined.



4. P's should not get double recovery


D. Continuum



1. Either nothing is barred...




a. Too much expense, litigation



2. ..or Anything which could be brought should be 


brought




a. Everyone has their day in court, better to do it all 


at once.  Overlap of proof, judicial savings.




b. Might force P into bringing all claims into the 


shortest statute of limitations. (Then Rule 11 would 


get in the way)




c. Too much pressure on parties.



3. A lot in between as we shall see:  is the relief sought 

different, is the substantive theory different (neg. or SL), 

is the right different (Rush), are they different acts 

(Herendeen), are they different transaction and 


occurrences (Restatement 24).

   Claim Preclusion

A. Rush v. City of Maple Heights-P wins a suit for property 
damage and wants to come back and sue for personal injury 
damages.  Court holds not allowed.  Rush is precluded by the 
doctrine of merger. In Vasu, the court found that property 
and personal injury were infringements of different rights and 
therefore distinct causes of action.  There, however, it is 
important that an insurer is involved for the property damage. 
(Thus, a different party)



Rush's arguments that it is a diff. C/A, a diff. claim:




1. Different rights violated




2. Injury different (takes awile to discover personal 


injury.  




3. Might be same event but no pure overlap on the 


claims.  (weak-never a pure overlap).



Defense's argument accepted by the court:




*"transactional test"-same event, witnesses  




*Restatement 24; when part of the same transaction 


or series of transactions out of which the cause of 


action arose.  What constitutes the same transaction 


to be determined by facts such as time, space, 


origin, parties expectations.  Restatement 25 



broadens this to say transaction test even applies 


when new evidence, theories, or remedies could be 


presented.   Restatement 26, however, says that 


where the parties agree otherwise, or the court 


steps in, or a technical procedure does not allow 


both claims to be heard together, or there is some 


overriding policy concern, claim preclusion will not 


prevent the second claim from being heard 



regardless of whether it was part of the same 


transaction.


Majority rule: a single tort is the basis of but one action.  It is 


one wrongful act.  All damages sustained should be 


sued upon in one suit.  Judicial economy.


Minority rule: if evidence required to be submitted is distinct, 


so is the case.


The court here adopts the majority rule.  


B. Herendeen v. Champion International-P loses first 
action seeking damages for loss of commission and lost pension 
benefits in reliance on what he claimed was a contract.  Tries to 
bring a second action for benefits he is eligible to have 
received.  Question of whether this second claim is stopped by 
bar.  Court says no.  



**Inconsistent with Restatement (and probably Rush.) in 

that if the broad "transactional test" were applied, the 

second suit probably would have been barred.  



**Most states adopt the broader "transaction or 


occurrence" test of Restatement 24.  How it is interpreted 

in these states depends on the context in which it was 

used.  Some states do not.



**Court focuses here on whether the party was engaged 

in different acts.  Found an assertion of a fraudulent 

breach of contract in the first action.  Sees an 


independent claim of defendant wrongdoing in the 


second action.  First action-due to breach of K, he lost 

pension benefits.  Second action-defendant misapplied 

pension regulations.  He has pension rights that have yet 

to be discussed.

Note; A difference with Res Judicata and Supplemental jurisdiction is that the same case or controversy test in supp. is before the litigation and Res Judicata is after.   1367 says that assume P wants to bring both claims, can the court allow it.  Claim preclusion says that after the first action is done, should P have been forced to bring these claims.  (Problem w/ claim preclusion is that it's P's lawsuit to structure-maybe there should be a narrower inquiry of the transaction test for claim preclusion).  Both however, share the same concerns of efficiency and final dispute resolution.


Hyopthetical 1: D is polluting, P sues for damages, wins.  
Pollution continues.  Do we permit P to sue again in a 
subsequent lawsuit?



-Could argue they are different acts but D would say its a 

contiuous problem.  Efficiency suggests that P should sue 

for all damages at the outset.  Restatement 26(e) says 

that where there is a recurrent injury, P has the option to 

sue at once or from time to time.


Hypothetical 2: Installment K to be paid periodically.  D 
breaches, should P sue for that breach or for value of all 
installments.  It is up to us whether we think there should be a 
policy of mandatory acceleration or optional acceleration.  If P 
only sues for amount not paid, this preserves the contract.  



In general, courts hold that P is allowed to take a 


minor remedy and still come back.


**Note, Res Judicata policy does not work well with injuries 
and statutes of limitations.  (some injuries take a long time to 
develop).  Joyce-statute of limitations commences upon 
discovery of pleural thickening, a minor problem that later 
could become major.  Efficiency of Res Judicata becomes 
inefficient when sue for damages for pleural thickening due to 
asbestos.  It is based on future injury, premature litigation and 
speculation.  If P waits, runs the risk of being barred by the 
statute of limitations.


**Rule 60(b)-relieves a party from a final judgment for 
various reasons including mistake, newly discovered evidence 
which could not have been discovered through due diligence.  
It is an intrusion into the policy of preclusion.


C.  Federated Department Stores v. Moitie-here, two P's 
don't appeal, and those that do get the judgment reversed.  The 
P's that break away are barred even though they try to allege a 
state antitrust claim as opposed to the federal antitrust claim 
as in the last action.  Court holds strong to efficiency and bars 
the second action.  P's plea for public policy is not strong 
enough (case decided for them in a different appeals court).  
Court feels that public policy dictates an end to litigation.  Plus, 
they made a conscious strategy decision and should stick to it. 


Brennan feels that majority wrong in holding that it was res 
judicata on the federal law claims.  Feels that it was res 
judicata with respect to all claims that could have been 
brought.  Maybe these state claims wouldn't have been heard.  
Nevertheless, it is obvious they overlap and they should have 
at least tried.  Generally, state and federal claims should not be 
asserted to split a suit.



Q: Suppose the federal claim can only be brought in the 

exclusive jurisdiction of the district court so it is not 

brought in the state court in the first action.  Is it 


precluded by claim preclusion if brought in the federal 

court in a second action?  P could say only precludes 

things that "could have been brought".  A:  Since there 

was a forum that could have heard both arguments, it 

should have been brought there.  Restatement 26(c)-

seems like an exception but not really.  It implies that 

preclusion doctrine is intersystemal.  If there was a 

forum, they should have used it. 


Harrington-P wins on violation of Title VII but couldn't get 
damages and bring a civil right suit.  While case pending, this 
overruled.  P tries to amend complaint to get damages but 
barred by claim preclusion.  Fair?  She could have argued to 
overturn the precedent herself.  Then though, wouldn't she be 
barred by Rule 11.  The court could have carved out an 
exception in this case and still avoid retroactive suits because 
her case was still pending.


Woods v. Dunlop Tire-P barred.  Court felt could have asked 
the court to stay its hand pending another matter and then 
amend her complaint once the other matter was decided.  

    ***Defense Preclusion


A.  General Principle



1. Every available defense must be asserted in the 

first suit.



2. D does not have to assert counter, cross or 3rd party 

claim unless he is required to do so by statute.  (Rule 

13(a) is such a statute.  Restatement 22(a) provides that 

if D fails to do so D is precluded if a statute provides for 

it.)  




Note: Thus, if in federal court, Rule 13(a) makes the 


counterclaim compulsory.  Your only hope then is 


arguing it is not part of the same transaction. 



3. Largely subsumed by Rule 13(a).  "Transaction test".  

A counterclaim that arises from the same transaction as 

the plaintiff's claim is compulsory and if D fails to raise it, 

he is barred from using it in a later action.




Note: There is no sanction in 13(a) if you don't 


assert the counterclaim.  Maybe this will make you 


less likely to follow the rule.  Not true.  The sanction 


is that you can't come back in federal court.  



Housekeeping.  But can you come back in another 


court where no compulsory counterclaim?  



Probably not. 



4. If there is no compulsory counterclaim rule in your 

jurisdiction, look to the Restatement.  Restatement 

22(b).  




-if the relationship between the counterclaim and 


the plaintiff's claim is such that successful 



prosecution of the second action would nullify the 


first judgment or impair the rights established in 


the first action. 




**this ties together claim preclusion and 



compulsory counterclaim

B. Mitchell v. Bank-in first bank action, bank sued on a loan, 
Mitchell used a defense and wins.  Later wants to use the same 
defense and facts as the basis of an affirmative claim for 
damages.  Mitchell precluded based on merger.  (He won in 
first action).  



**If D defends, D must counterclaim.  Here, D did defend.



**D could default in the first action and raise the claim 

later.  Suggests that there is no compulsory counterclaim 

rule.  Leaves open the possibility of a second action.  This, 

I think would be where 22(b) would come into play. 




-Note that some jurisdictions allow you to split but 


not save.  The policy for this is that there should be 


no surprise.

 

Martino found that even though no compulsory 


counterclaim, the second action would be precluded if it 

nullified rights of the first action.


C. Policy


1. "Unwary trap"-Mitchell suggests no compulsory 


counterclaim, so D tries a second action but precluded by 

an idea such as 22(b).  D does not realize that he can lose 

the opportunity to sue later if he doesn't counterclaim.  

(Then again, P faces same problem under "permissive 

joinder" rules). 



2. Unfair to make D litigate where and when P wants.  

You should allow D a second action.  That way, issue 

preclusion can operate to lessen the efficiency problem.  

BUT: if D can split the claim, though, and use issue 


preclusion, this will unfairly prejudice P.  P might be 

lulled into thinking that because D isn't raising a defense 

or counterclaim, certain evidence is not necessary.  Issue 

preclusion will then prevent P from bringing in this 

evidence.  **Allows for surprise, unforeseeability.  


**Hypothetical p.29



Action 1: Doctor sues patient for unpaid costs on contract 


theory and wins.  




a) Patient can default




b) Patient can come in and dispute that services 


were rendered but not say anything about 



malpractice.




**Either way, judgment for doctor



Action 2: Patient sues doctor for same services based on 


medical malpractice.   Does defense preclusion 


apply because Patient could have counterclaimed in 


action 1? 




1) You could say yes





-action 2 "could have been litigated"





-same transaction; therefore policies of repose 



and efficiency.




Note: According to Mitchell, you can't bring it 


twice but if you save it, you can raise it later.  


Might mislead patient into thinking he can raise it 


later.




2) Thus, could say no.





-Restatement 22.  No compulsory 





counterclaim statute.  But look out for 22(b).  



Wouldn't this nullify the first judgment of 



collecting the money in the first place?






You could say it only is if the patient 




comes back looking for restitution and 




that while one is a breach of contract 




action the other is a negligence action.


**On the Merits



A. General Principle




-if a claim has been disposed of on its merits with 


prejudice, it can be precluded by claim or defense 


preclusion.  (A directed verdict, a summary 



judgment, and to some extent a 12(b)6 don't decide 


the merits but they are considered on the merits). 




-if a court dismisses "without prejudice", can 



usually come back.  (a judge can make a 12(b)6 


dismissal with leave to amend if need be-**most 


courts treat a 12(b)6 dismissal as one on the merits 


regardless of whether the plaintiff returns for a 


second try with a slightly different theory.  



Restatement 19(d) treats a failure to state a 


claim as a dismissal on the merits.  (Note: see Rule 


41(b)-you might be allowed to come back if you 


didn't state it right.



B. Costello-Gov. bring first denaturalization proceeding 

and fails to file an affidavit.  When the government tries 

a second time, and Costello tries to argue that preclude, 

Court doesn't agree. 




**Rule 41(b)-the dismissal is "on the merits" unless 


the dismissal is for failure to join a party under 


Rule 19, for lack of jurisdiction of improper venue. 




**Court feels that the failure to file the affidavit is 


similar to a dismissal for lack of jurisdiction.  Holds 


that because no right has been adjudicated and it 


has been dismissed on a technicality.  



Q1:  What about a dismissal due to statute of limitations?




-usually treated as on the merits but some states 


with longer statutes will hear the case (Keeton).  


Might depend on what that state's policy is toward 


its statute of limitation.  Look behind the purpose 


and if repose, then precluded.  If the purpose is 


procedural, or docket clearing or housekeeping, 


then it is likely it is OK to bring it back.



Q2: How does Costello fit with Dozier where there was a 

dismissal for lack of jurisdictional amount without 


prejudice?  Scalia holds that the defect was "curable" in 

Costello and that the dismissal without prejudice in Dozier 

was only to allow P to refile in state court.  The plaintiff 

was thus barred only in federal court. **Disagreement of 

this is that the jurisdictional amount defect could also be 

considered curable.  Then again, maybe in the first action 

the federal court already decided that the case was not 

worth more than the needed jurisdictional amount.  

Dozier could be looked at as an issue precluded case.  

   Issue Preclusion


1. Ask first if the party should be allowed to come back at all


2. If so, then are there issues that should not be heard because 
of the proceedings of the first action.


A. Kossover-doctor sues patient for costs, wins.  Patient comes 
back in action 2 for medical malpractice on subsequent dates. 



-no defense preclusion because...




1. totally different transaction because a 



subsequent date.  (although when you think in a 


broad sense, they all could have brought together)




2. NY does not have a compulsory counterclaim rule 


(But even in federal system, should be allowed to 


come back because a different transaction and not 


under 13(a).



-Is there issue preclusion?



1. Same issue




a) The negligence issue in Kaufman might have 


already been decided.  Would it have mattered if 


there was a different standard of negligence for the 


prior case? 




b) If burden of proof on a different party in first 


action, no issue preclusion.  ie: if a criminal is 


aquitted, since B of P on state, can still be sued in a 


civil action afterwards. 


2. Actually litigated




a) If a party fails to pursue an issue, stipulates to 


the existence of a fact, or suffers a default 



judgment, not actually litigated.   In Kaufman, Lilly 


liable for DES on a "concerted action" theory of 


liability.   While it was "necessarily decided", Lilly's 


failure to make a timely objection to it meant that it 


was not "actually litigated".  




b) If a matter is ignored in pleading, it may be 


deemed actually litigated.  (Q if this should have 


happened with the concerted action theory).




c)  The issue can merely be a contested pretrial 


motion. 




d) Courts tend not to ask the fact-finder what the 


basis for their decision was. 




e) Stein suggests it might be appropriate to have a 


bright line rule that the pleading and pre-trial 


orders are dispositive. 


3. Necessarily decided (hardest to establish)




a) Based on the notion that it is unfair to transplant 


any holding that was particularly dependent on its 


original context.  ie: in Kaufman, if Lilly had been 


able to establish that the earlier verdict was a 


compromise among the jurors particular to the facts 


and circumstances and elements of that case.  That 


in the second case, when more substantial liability 


was at issue, the court would have decided 



differently. 




b) If a compromise on multiple issues, only those 


determinations that were demonstrably 



independent of the other issues are considered 


"necessarily decided".  




c) Winters-court determined not entitled to 



reimbursement of nursing costs and even though 


didn't expressly mention whether statute was 


constitutional, P estopped from coming back on 


constitutionality.  An adverse judgment in first 


court implied that constitutionality not affected.  





1) Where a party asserts multiple grounds for 



relief and is not granted any, all grounds in 



regards to that relief are deemed to have 



been necessarily decided.  Not all courts agree 



on this.  See Russell. (There allowed to come 



back.  2 processes sued upon, but the court 



did not say which process it based its adverse 



decision on.)





2) If holding explicitly on multiple grounds, 



estopped on all those grounds.  






-Restatement 27(i)-where a trial court 




states an alternative theory for its 




judgment, issue precluded on all 





theories parties tried.  Otherwise, too 




much incentive to appeal. 


4. Adequate opportunity and incentive to contest




a) Some courts look to see how important issue was 


in first proceeding, some in second proceeding.  





**Modern trend-adequate opportunity and 



incentive to litigate and appeal both 




substantively and procedurally.   





1) Adequate incentive






-to litigate (amount in controversy 




might be low and some courts might 




find that this did not give adequate 




incentive to litigate)






-to appeal (small amt. in controversy)







-also see 5.  Don't appeal 






something you don't think was 





essential to the judgment. 





2) Adequate opportunity






-both procedurally and substantively






-initial court must have had authority 




and competence




b) Policy-Don't want parties to be unfairly 



surprised





-don't want them precluded on an issue they 



did not think was important in the initial 



proceeding (See 5).


5. Essential to the judgment


B. Exceptions to Issue Preclusion


Restatement(2) 28



1. Different party




(used to be that party needed to be the same)



2. The issue is one of law and there has been a change or 

applicability of law to new context would be inequitable.



3. Difference in quality or extensiveness of procedures of 

two courts (doesn't apply in the federal/state context).


4. Change in the burden



5. Public interest, not "sufficiently foreseeable" that it 

would arise in a subsequent action (hard to prove), no 

adequate opportunity or incentive to litigate. 



C. Parties Bound and Advantaged


(Kaufman demonstrates that parties don't have to be 

parties to the first action.  Used to require same parties 

or that the new parties be in privity. Why?




a. Every person or their rep. should have at least 


one opportunity to assert their claim. 




b. A party should not be able to take advantage of a 


prior adjudication unless her own claim or defense 


was in jeopardy in that proceeding.  (Mutuality)





-but this was bad-allowed to file successive 



actions





-courts began to mitigate inefficiency






-relaxed mutuality





      **-expanded the definition of who was a 




party to the initial action.


Vicarious Representation


1. General Foods Corporation and Rich SeaPak v. 

MA Dept. of Pub. Health-in first action, GMA litigation, 

the plaintiffs were two trade associations that the present 

two Corporations were members of or related members 

of.  The two plaintiffs here seek a similar action against 

the defendant.  Although neither a nominal party to the 

first action....




**General Foods declined an invitation to 



participate but contributed money to the litigation.





**Court holds that they were vicariously 



represented. **In order to be bound in a 



judgment you must be before the court in all 



senses (p.j., s.m.j.,) and the only exception to 



this is if you are in privity.  All members of 



the trade assoc. aren't necessarily bound but 



those that contribute to the litigation are.  





-Had a "full and fair opportunity to present 



evidence".   They were vicariously rep. 




because expressly or impliedly gave other 



parties authority to rep. them. 





-Here, GF implied it.  Contributing isn't enough 



to imply.  Party can be merely sympathetic.  



Here, trade assoc. represented though.  GF can 



only argue that they were inadequate in their 



representation. 




Note: Court does not decide if a dissenting member 


would be bound if he gave notice or didn't give 


notice of dissent. 




**Rich SeaPak not a member but Rich Products was 


and Rich Products owns 39% or Rich SeaPak.  Rich 


products declined invite to participate but also 


contributed money.





**Rich Prod. bound but not Rich SeaPak.  Rich 



SeaPak had no way to control.  They were 



controlled by Rich Products.





** Court could have seen Rich Products as the 



virtual representative.  



2. Privity usually determines vicarious rep.  (doesn't 

require formal contractual privity)




3 Strands




a. Non-party had opportunity to participate or was 


rep. by an agent.  Often extended to parties who 


interests were coincidental.  




b. Derivative Entitlement-subsequent owner's of 


prop. for example




c. Party's rights or obligations are affected by a 


judgment involving another-employer, employee 


negligence.   Insured, insurer. 



3. Sometimes, a same party can be considered a diff. 

party-for example if appearing as an agent or trustee in 

one action and then on behalf of self in another action. 

Hurt v. Pullman (prev. Pullman v. Hurt).


Q: Is is fair that if B loses in first action against C, D 
can sue C but if B loses to C, B can't sue D?  B could 
argue lack of mutuality (if situation vice versa, it would be OK), 
but a court would be likely to say so what. 


Mutuality



-used to be a strict condition for issue preclusion to 

operate.



-not as big of a deal anymore



1. Hypothetical




P v. Wholesaler for defective meat; P loses




P v. Retailer.  If P wins here, then R could turn 


around and sue WH for indemnity.  Doesn't this 


undermine the judgment of the P's first loss to WH?  


Yes.  Restatement 51 tries to correct this this 



problem of circular lawsuits. 



2. Bernhard v. Bank of America (Defensive non-

mutual collateral estoppel). 



Action 1:  P v. Cook.  Cook took the balance out of 


deceased's account and opened one in own name.  


Court finds that it was a gift from the deceased and 


P loses. 




Action 2: P, as administratrix of the estate sues the 


Bank for the same money.  D argues collateral 


estoppel.  P says impossible since no privity 



between Cook and Bank and no mutuality of 



estoppel (ie: if P won in first action, couldn't use 


that finding against the bank.  Bank would not have 


been bound by a finding against Cook).





**Court holds against P.  Breaks down the 



need for mutuality of estoppel.  Limits 




litigation by blocking a second suit.





**Privity and mutuality not necessary 




"...where the liability of the defendant 




asserting the plea of res judicata is dependent 



upon or derived from the liability of one who 



was exonerated in an earlier suit brought by 



the same plaintiff upon the same facts."  P 



was bound (Traynor) by the earlier suit.  She 



had the opportunity to participate in and was 



adequately represented.





**Same issue, final adjudication on the merits, 



and the party against whom the plea is 




asserted is a party or in privity with a party 



to the prior adjudication.  P is the same party 



(Q whether the fact that she is acting under a 



different title brings her into the Pullman 



exception.).  She represents the same persons 



and interests.  





**Maybe P should have split her claims 



against both D's. 



2. Parklane Hosiery Co. v. Shore (Offensive non-

mutual collateral estoppel). 




Action 1:  SEC v. Parklane.  SEC wins, injunctive 


relief given.   




Action 2:  Shore v. Parklane.  P tries to assert that D 


should be collaterally estopped from litigating 


issues it lost in the government suit.  





**Court holds yes.  OK that no mutuality here.  



P was not bound by earlier judgment.  





-Although mutuality criticized in that it 



permits a P to sue successive defendants who 



aren't related (see Blonder-Tongue; where a 



patent holder should not allowed to come 



back again on other violators even if loses 



first action because a misallocation of 




resources.  Encourages compulsory joinder of 



defendants.), Blonder-Tongue involved a 



defensive use of collateral estoppel, and that's 



why mutuality was criticized there.  




Otherwise, P could keep coming back on 



patent infringements.  Thus, non-mutuality 



allowed in the defensive sense to encourage 



compulsory joinder.





-Offensive non-mutual collateral estoppel 



encourages plaintiffs to adopt a wait and see 



attitude which ultimately leads to more 



litigation.  Restatement 88(3)-those that 



could have joined should have joined.  




Nothing says you have to join but Crispin 



suggests that there is a hint of that.





-Offensive also can be unfair to D.  Might not 



have incentive to litigate first action if small 



damages or if future suits aren't foreseeable.  



Also might be procedural opportunities 



available to D in the first action.




**Thus, courts should have broad discretion of 


whether to provide collateral estoppel offensively.





1. Here, D had incentive to litigate fully





2. P could not have joined in first action





3. Foreseeability of future suits





4. No procedural disadvantages for D in 1st 



action  





5. Ask the questions of Restatement 29.  




-the danger of discretion is that parties should 


know what will happen as a result of their initial 


litigation.  Maybe there should be a rule for 



offensive and a rule for defensive collateral 



estoppel.




**Offensive Collateral estoppel allowed



Hypothetical




Mass disaster.  A sues airline, wins.  B tries to use 


collateral estoppel.  Airline argues no mutuality.  


Offensive non-mutual collateral estoppel not 



allowed.  





1.  A's claim is highly individualized





2. Might have settled (compromise verdict).  



See Restatement 29(5). 




3. Each should have day in court





**Then again, no surprise, no foreseeability 



problem.





4. D had incentive to litigate.  





5. Here, parties could have joined.  But was it 



economically feasible?  Was there incentive to 



do so?  Maybe their failure to do so should be 



held against them.  




-Note: there might have been an earlier judgment 


against a P and this should be considered.  



Restatement 29(4). 




-Professor Green-maybe the first issue wasn't 


convincingly and conclusively decided. 



Note:  




The Government is treated more leniently with 


respect to estoppel for public policy reasons.  




1. Non-mutual never permitted.




2. Unmixed questions of law




3. Changes in law


Government Litigation



1.  Montana v. United States-suggests that where 

controlling facts or legal principles have significantly 

changed or where there are special circumstances, even if 

the issue is the same, it can be heard again.  Here, court 

finds that things haven't changed and there are no 


"unmixed questions of law" to warrant a finding of a 

special circumstance (uqol means that one courts rule of 

law in a prior action is not binding if different facts in a 

subsequent action).  Rest. 28(2)



2. United States v. Mendoza-non-mutual offensive 

issue preclusion not applied to the government in the 

case of naturalization of aliens.  




**don't want to freeze the dev. of the law




**gov. litigation depends on many factors




**don't want to force gov. to litigate everything to 


its fullest extent.



3. United States v. Stauffer Chemical-mutual 


defensive collateral estoppel applied to gov. where gov. 

lost in one circuit to inspect plant and wanted to inspect 

in another circuit the same D's plant.  Parties are the 

same here.  Could still relitigate with other D's (unmixed 

question of law exception.)  




Note: a different circuit's decision binding here.  


Could be unequal admin. of law.  Rest. 28(2).  


Maybe should have only applied to the circuit 


where the first action occurred.  This way, there is 


freezing of the law.


Interjurisdictional Preclusion (Federal/State)


1. There is cooperation in the interest of federalism.  



2. Problems




-what if state's have diff. standards of "same claim" 


or "on the merits" or compulsory counterclaims.  


Full faith and credit requires a second forum to give 


the "same" effect to a judgment of the first forum.  


What if a state gives less or even more ( See Hart).  


But see Migra, a federal court will not give more 


preclusive effect than a state court would have. 




-Should a federal court recognize a state decision 


that would preclude litigation of a fedral question 


in the federal forum. 





Full faith and credit applies-§1738.  But, in 



certain circumstances, where there are 




significant policy concerns (ie: desire for a 



uniform federal remedy), a court may not 



give preclusive effect. 




Should we deprive of opportunity to litigate a 


federal question in a federal court. 



3. Allen v. McCurry



Action 1.  D prosecuted in criminal trial and raised 


defense of 4th and 14th amendment to suppress 


evidence.  Lost




Action 2.  D sued police on illegal search issue 


arguing damages under §1983.  





**Court holds precluded and that §1738 



applies to §1983 actions absent statutory 



intent to the contrary.  McCurry had a "full 



and fair opportunity to litigate".  This is a 



broad holding that state court decisions are 



binding in a federal court.  1738 requires us 



to look to the law of the rendering state.  



Missouri law would prevent McCurry from 



relitigating the illegal search.





**Not defense preclusion because can't 




counterclaim for damages in a criminal trial.




Dissent fells that this holding should be narrow and 


that an exception should be made because the 


purpose of §1983 was to protect people from 


unconstitutional action.  Also, D did not choose the 


forum here.  




Additional Comments:




1. McCurry could have used 86(2)-looks at 



preclusion from the perspective of forum 2 instead 


of forum 1.




2.  Could have used 29(8)-"other compelling 



circumstance" argument.




3. Holding of this case encourages D's not to raise 


the issue, plea bargain so issue not "actually 



litigated", try to go into federal court before the 


state trial occurs.



4. Migra-P wins in state court on a contract claim and 

wants to bring §1983 claim in federal court  and split her 

action.  Not issue preclusion, but court holds that §1738 

functions for claim preclusion purposes.  §1983 implies 

no exception to §1738.  Case remanded to see whether 

Ohio would have precluded her claim.  




Note: §1983 actions are concurrent jurisdiction so 


the federal court is basically saying that MIgra 


should have brought all her claims in one place 


(state or federal).




**She could have argued that a civil rights violation 


is a separate cause of action but it probably would 


not have worked.



5.  Marrese-action1 for violation of associational rights 

in state court.  Action 2 for anti-trust in federal court.  




**O'Connor finds antitrust claim could not have 


been raised in federal court so normally we'd look 


to R 26(c) or R 24 and tell P's to bring all their 


claims where they can.   §1738 says to refer to 


state in which judgment rendered.  Just because 


exclusive jurisdiction, doesn't mean §1738 doesn't 


apply, however.  Can look to state preclusion 



principles and estimate how the state would have 


decided.  If state would preclude, then decide 


whether an exception to 1738 should be created.  


Unwilling to create an exception for federal 



antitrust claims here so must just look to see if 


Illinois would preclude. 




**Burger-can't decide how a state court would 


litigate an exclusive federal law unless the state law 


is identical.  Otherwise, federal interest in deciding 


how federal questions should be resolved.   State 


law decision on this would be undermining federal 


law.  Look at 26(c), prior adjudication competence. 

Note 4. p.98.  Lyons-P sues D.  D asserts defense which is 

close to antitrust.  D loses.  D sues P for antitrust.  What is 

claim can be heard but there are issues that are the 

same?  Doesn't Marrese say state preclusion law governs 

and B should be precluded on same issue?  Could argue 

same issue but also could argue state court not competent 

to hear exclusive federal issue, state court decision did 

not involve antitrust, certain judgments should only be 

with federal expertise, strong int. in federal court making 

an independent determination.  26(c), 28(3), 86(2).



5. Kremer-agency proceeding alleging discriminatory 

discharge.  Lost and appealed.  Then brings Title VII 

claim in federal court.  




**Court finds that NY law would preclude.  Applies 


§1738.  No showing that Congress intended §1738 


to be an exception.  




**Fact that appealed gave him minimum justice 


such that §1738 is appropriate.  No reason to doubt 


the extensiveness or the fairness of prior 



proceedings.  Also, P chose the forum. (unlike 


McCurry.)




**Could have argued that Rest 86 allowed him to 


bring it.  (State/federal section)



6. Elliot-doesn't appeal adm. hearing but instead files 

sep. Title VII, §1983 claim.  Finds that Title VII action 

should be able to be brought but not §1983 action.  No 

exception intended to be created with the §1983 action. 




**See Rest. 83 and many exception where 



administrative decisions aren't binding.  The 



Supreme Court takes a very restrictive view.   


Notes: 



1. Sup. Ct. generally precludes if the first proceeding 

comports with minimum standards of justice.



2. Sup. Ct. doesn't give much weight to the policy 


interests of forum 2.  The restatement gives much more 

deference to this.



3. As a choice of law matter, issue preclusion rules are 

more than "housekeeping" in nature.  Therefore, under 

Erie, state preclusion rules must be applied.

I. Pleading


-sets the stage for discovery, summary judgment


-acts as an index for trial


-notice of a lawsuit


-sets out the facts, law


-way of disposing of the case


Rule 16-sit down with the judge and map out a discovery plan


Rule 7-complaint, answer, reply to a counterclaim

A. Complaint:  Rule 8(a)



1. A short plain statement of jurisdiction: s.m.j.



2. A short plain statement of claim and entitlement to 

relief


3. A demand for judgment



Note: There should be an allegation of every substantive 


C/A.   Setting out a legal theory isn't enough.     


(Gillispie).  There must be facts that bring out the 


elements of the C/A.   Some too sparse, some to 


verbose.  They put in "everything but the kitchen 


sink."  It is a tactical judgment of what to put in.




Rule 10(b) says that each numbered paragraph 


should contain a statement of a single set of 



circumstances.  Rule 10(c) lets you to refer in one 


paragraph to allegations in another.




**The Federal Rules are pretty lenient and as long 


as you put forward sufficient facts to tell a story, 


you are OK. (Dioguardi).  




**If you have the burden of proof at trial, you also 


have the burden of pleading that issue.  Sometimes, 


P required to plead D's defense (ie: no contributory 


negligence-burden of pleading an issue D have the 


burden of proving)   




**If the short, plain statement is too short and 


plain, D can....





-motion under 12(e) for a more definite 



statement.  Courts usually apply a very high 



standard before invoking this rule.   





-demur (less likely to work under the liberal 



federal rules-federal court more likely to 



dismiss with leave to amend (Garcia).



Note: Some matters must be pled specially (fraud).  Rule 


9(b).  D must be able to identify the circumstances 


surrounding the fraud sufficiently.  



Note: Damages-your request for relief isn't binding unless 

the other party defaults to your complaint. Rule 54(c). 




**Some damages have to pleaded to specially.  Rule 


9(g). (Ziervogel).  In general, whats needs to be 


pleaded specially depends on D's "reasonable 



expectations".  You should plead specially if in 


doubt.



Note: Beacon Theatres, Dairy Queen-where law and 

equity mix and there is dispute over whether or not the 

facts should be heard by a jury, the fact that there are 

legal issues present usually wins out (at least to the 

extent of the legal issues).


Q1: If P has state and federal claims, is there a way to plead 
the complaint to keep it in state court? Recall Moitie; maybe 
you could plead the state claims and omit the federal claims to 
get into federal court. 


B. Answer



1.  Within 20 days (Rule 6(b) allows for extensions) with 

either an answer under Rule 8 (b)(c) or a motion under 

12(b). 




a.  Motion to dismiss, 12(b)'s




b.  Motion to strike-only done if presence of 



allegations will cause prejudice.




c.  Answer





1) Denials-8(d)-if responsive pleading 




required, averments are admitted when not 



denied.  If no responsive pleading required, 



denied.






a) General denial-must be made in good 




faith (Rule 11).  Zielinski





b) Specific denial-narrows discovery, 




makes the trial more efficient.





2) Affirmative Defenses-8(c)-so as not to 



surprise P.  Ingraham-Gov. failed to assert 



affirmative defense. 

C. Reply


1. Usually to counterclaims, affirmative defenses or any 

other new matter.  Rarely used though.  



2. Can introduce a new cause of action but usually 


treated as a request to amend.  Rule 15-parties have the 

right to amend.  Liberal treatment in federal courts.  You 

can even change you theory or damage remedy. (express 

warranty)




15(a)-you can amend...





a. anytime before responsive pleading served





b. by leave of the court





c. by implied consent





Aquaslide-wrong D, st. of lim. had run but D 



could still amend.  Discretion of court.  D acted 



in good faith.  Amend to do substantial justice.  



Very liberal case.




Note: if you can't amend, might be precluded by Res 


Judicata issues if part of the same cause of action.




15(b)-usually, any amendments may be made by 


motion to conform the pleadings to the evidence.  


Not completely necessary though.  Tactical strategy 


of not to object if evidence outside the pleading.  In 


general, if you don't complain, it will be considered 


part of the pleading.**Moore-where express 



consent, issues considered tried.  Where implied 


consent, must have been adequate notice of issues 


and a fair opportunity to litigate.




**Statute of limitations problems-Does amendment 


count for when it was filed or as relating back to 


the time of the filing of the original complaint?




15(c)-1) it relates back to the time of the original 



pleading if permitted by the law that 




provides the statute of limitations (policies 



behind-repose) 





2) if it arose out of the conduct, transaction or 



occurrence of the original pleading  





3) If it involves a party, that party should 



have had notice within time of provided for 



service of summons (Rule 4j extends statute 



of limitations a little though-possible Erie 



problem) and complaint so that it won't be 



prejudiced or that party knew or should have 



known that they were probably supposed to 



be brought in.  *room for good faith in 1,2,3.


D. Rule 11



1. Present Rule




a. must be well grounded in fact




b. warranted by existing law and...




c. not interposed for any improper purpose



2. You can't make allegations based on no information



3. New Rule proposed




a.  warranted by existing law or must be a 



nonfrivolous argument to extend the law.




b. should have evidentiary support or likely to be 


supported by evidence after a reasonable 



opportunity to investigate further.




c. denials of any claims now only need to be 



reasonably based. 



*The new rule imposes a continuing obligation on the 

lawyer if he learns that things aren't accurate. 




d. sanctions aren't mandatory anymore-"may" be 


imposed.-more compensatory than punitive-law 


firms are sanctioned instead of individual 



attorneys.



4. Eastway-sanctions can be levied against an attorney 

and his client.  Court here ends up wording their 


awarding of sanctions as more of a penalty than 


restitution for reasonable attorney fees.


B. Other modes than Rule 11 for sanctions



1. §1927-sanctions imposed if you unreasonably increase 

the cost of litigation by multiplying the proceeding. 



2. Title VII if the plaintiff's claim is frivolous

II. Discovery


A. General Philosophy



1. What testimony will be presented



2. Get information about witnesses



3. Perpetuates testimony-Rule 32(a)3-use of 


depositions in court proceedings when you don't have 

live witnesses (standard for deposition not the same as 

the standard that would be used at trial.)



4. Rule 26(b)-any matters relevant and not privileged



5. When both sides know what other side has, leads to 

settlement or protraction of litigation-whichever side of 

the coin you prefer.



6. Rule 16-encourages parties to sit down and map out a 

plan and ascertain what issues are in dispute.  Might help 

limit abuse.


B. Professor Wright-abuse is really misuse and overuse


C. Some notable points



1. 26(b)(3) codifies Hickman v. Taylor.  In order to get 

information prepared in anticipation of litigation or for 

trial... you  must show a substantial need and an inability 

without undue hardship to obtain the substantial 


equivalent by other means.  The court protects against 

disclosures of mental impressions.



2. 26(b)(1)-you can get matter not privileged and 


relevant to the subject matter.  Doctor-patient.  Rule 35 

requires you to show up for a physical exam but you 

don't have to submit to it.



3. 26(b)(4)-special rules on experts-you can only get the 

substance of those called to testify.  Others only if there 

are special circumstances (ie: they have the only expert 

on the subject). 



4. Signing of discovery requests must be in good faith 

(same philosophy as with Rule 11)



5. Interrogatories and document requests usually go 

right to parties.  If it is hard for them to get the info. they 

can let you get it yourself.   If someone asks for 


documents not in your control, you don't have to product 

them.  Rule 45 (a)(1)(D) allows you to get documents 

from a third person.  



6. Oral discovery usually better than written.  Less 

lawyer tricks, more efficient.



7. Rule 45(c)(3)(a)ii-can't make a party travel over 100 

miles.



8. If you're taking the deposition of a corporation, 


30(b)(6) the organization shall designate one or more 

officers.  



9. Rule 37 makes discovery work-compelling, sanctions, 

contempt (won't be in contempt if you refuse to be 

examined).


D. New Rule 26


1. Your adversary decides what it is that is relevant but 

part of the same rule allows you to get additional 


information that your adversary does not provide. 26(a)5

III. Discovery and Summary Judgment


-When you plead, you are generally subject to Rule 11 but as 
long as you come within these bounds, you can withstand a 
12(b)(6) motion.  The discovery process allows you to get 
information to prepare your case, to get information in support 
of your allegations.  


Rule 56(c)-you must show, sometimes with affidavits that 
there is no genuine issue as to any material fact.


Rule 56(e)-you can't just deny, you must set forth stuff to 
show that there is a general issue of material fact.   Put up or 
shut up.  Let's see what your proof is.  Celotex. You should 
show facts, not just indicate that there are witnesses.

IV. Joinder of  Claims and Parties

A. Plaintiffs and joinder of Claims



1. Rule 18 allows you to join multiple claims against a 

single D even if the claims are unrelated or inconsistent 

(states might have a different rule).  If the claims are 

confusing, the court may separate them at trial in 


accordance with Rule 24(b).  




**Just because you can join, however, doesn't mean 


you have s.m.j.  D can make a 12(b)(1).  Joinder 


rules do not cure s.m.j. problems.




**You can join legal and equitable claims but 



whether you get a jury depends-look at Dairy 


Queen and Beacon Theatres cases. 



2. In diversity cases, even if individual claims against a 

single D don't meet the amount, they can be aggregated 

as long as it is a single P. 



3. "You may join" not "you must join" (in federal court 

anyway (Michigan however says you must join)) but 

claim preclusion rules sometimes affect your decision if it 

was part of the same transaction or occurrence. 


B. Defendants and joinder of claims



1. Rule 13(a)(b) work in a similar fashion to 18 


encouraging you to join but not making it mandatory.  D 

should make a counterclaim whether or not it is related 

but even where it is related, Rule 13 provides some 

exceptions (ie: if it requires the addition of 3rd parties or 

if it is the subject of another pending action.)  Anything 

not compulsory can generally be brought in another 

action.  



2. What if there is a diversity claim for the amount and B 

has a counterclaim for less than the amount.  Probably 

not excluded within 1367(b) because it is not a claim by a 

plaintiff.



3. Sanction for failing to assert a counterclaim might be a 

waiver or an implied sanction of defense preclusion.  

(Then again, defense preclusion depends on whether or 

not there is a compulsory counterclaim rule.



4. Cross-claims-13(g)-Fort and Ford can assert against 

each other as long as arise out of same transaction or 

occurrence.  But this is a permissive rule.  It doesn't have 

to be asserted.  It may be asserted. 



5. Impleader-Rule 14-functions only when the 3rd party 

"is or may be liable to the original D".


B. Of parties



1. A plaintiff can usually join another party under Rule 

20 but there is a nexus requirement.  Under 1367(a-c) 

there is an inquiry of whether or not there is s.m.j. and 

Finley would say no.  But if jurisdiction is based on 

diversity, P would probably be precluded under 1367(b).  

Multiple plaintiff's can't aggregate claims against multiple 

D's.   If claim against other party doesn't meet the 


amount requirement, it would defeat diversity.  



2. A defendant can't usually force the joinder of another 

party unless under impleader or that party is 


indispensable under 19(a)(b)-but there are rarely 


indispensable parties.  D is usually required to seek 

indemnity after the fact.  Note: NJ has a mandatory 

joinder rule.  P is required to sue all D's where arises out 

of same transaction, controversy (efficiency).




Shields-joint obligors-parties that could be joined 


should be joined because otherwise, might affect 


the interests of those who are absent.  But here, 


court didn't consider that there was no alternate 


forum.   (see p.27-8)  Joint obligees also must be 


joined if the court has personal jurisdiction over 


them.  If not could proceed without.  Any recovery 


though must go to all (Keene). 




Provident Tradesmen-if party necessary joined, 


would have defeated diversity, but could have 


gotten complete relief in a different forum.  Are the 


absent person's interests affected.   Q whether the 


parties interests were affected could have or should 


have required to intervene.  Does he have notice?  


Is it fair to bind him if he is not a party?



3. Under 19(a), you can force the joinder of a party but if 

that potentially joined party destroys s.m.j. or is outside 

the court's jurisdiction, you must ask how serious the 

need for the party is and whther there is some other 

place the party can be brought in.  You look to the 19(b) 

conerns...





1. will non-joinder prejudice those already 



parties.





2. can any prejudice be lessened by protective 



provisions





3. will judgment w/o this person be adequate





4. will P have adequate remedy if the action 



is dismissed for non-joinder.  




**sort of a forum non concern.




**The courti s not sympathetic to Dutcher who 


could have protected himself by intervening under 


24(a).  However, there was potentially a diversity 


problem if he intervened.  Can ruin supplemental 


jurisdiction under §1367 if intervened as a plaintiff 


or if P makes a claim against Dutcher made a 



plaintiff under 24.  





*Also a problem of binding Dutcher as an 



absentee. 



4. Martin v. Wilkes-black firefighters lawsuit, given a 

consent decree.  White firefighters not bound in their 

second action for reverse discrimination due to the 

consent decree the blacks won in the first action.  



Should they have intervened?  If you force them to it is 

inconsistent with Federal Rules (24) which is a 


permissive rule.  Can the P's be force to bring them in?  

This would put a heavy burden on P's.  Here, the white 

firefighters were free to litigate w/o being precluded.  




-Dissent felt that a sideline sitter can be bound as 


firmly as a participator.  In fact, the revisions of the 


Civil Rights Act in 1991, which reversed Martin v. 


Wilkes, basically said that if you had notice you had 


to intervene. 

V. Class Actions


A. Ben-Hur-class actions should preclude relitigation by 
absent members of the class.  Named class P's are all that count 
for citizenship.  But Zahn-all must meet the amount 
requirement.  Multiple P's can aggregate only if they have joint 
rights which is very rare.   Can't do it on a spurious, common 
question of law and fact question.  (Note: P's that don't meet 
amount can't ride in on supplemental jurisdiction.  Q whether 
they should be able to in the name of efficiency.  After all, isn't 
that the policy of §1367.) 



***§1367(b) makes no reference to Rule 23 but the 

legislative history (Biden) suggest that it wouldn't work.   

Just another way of limiting diversity. 



1. 23(a)




-so numerous that joinder of all impractical




-common questions of law and fact




-claims of rep's typical of claims of all




-rep's will fairly and adequately rep.



2. 23(b)


  

(1)-if sep., risk of inconsistent adjudications which 


would establish incompatible standards of conduct 


for the party opposing the class, as well as impair 


the rights of other parties.  **provides for class 


action treatment of lawsuits which if brought 


separately would have classwide effects w/o the 


procedural safeguards of a class action.  Dalkon 


Shield indicated that hesitant to do this in mass 


tort cases.  Certfication might detract from an 


individual lawsuit.  





However, this might be appropriate where 



there is an "overshadowing" defense that is 



not appropriate for reasons of consistency to 



do individually.  (Aetna).




(2)-party acts or refuses to act in a way that 



damages whole class




(3)-common q of law and fact predominate over 


any individual claims





-you must look at the interest of an indiv, has 



any litigation on the matter already 




commenced, desirability of concentrating in a 



particular forum, difficulties in  managing a 



class action.



3. 23(c)




(2)-any action under (b)(3), should give best notice 


and individual notice to all those who can be 



identified through reasonable effort.




(3)-(b)(1)(2)-all people are bound that the court 


finds are members of the class.-discretionary notice 


is all that is necessary here.  Optional notice and no 


opt out provision.  (this is because relationships of 


parties are usually closer.  Mullane prescribes a 


due process standard, however.  Is it fair that 


people be bound even when they didn't know about 


the suit.




(b)(3)-all people bound who had notice and didn't 


opt out.  Shutts-D afraid that those who weren't 


subject to the personal jurisdiction of the court 


could turn around and sue again if not bound.  



4. Hansberry v. Lee-restrictive covenant not to sell to 

blacks.  Husband and wife as owners disagree.  Wife 

brings class action on behalf of owners.  Husband (Mr. 

Burke) brings second action trying to sell to a black.  Is 

he represented and thus bound as an owner from the 

first action.  NO.  He had different interests.  Mrs. Burke 

could not have represented him.  (no adequate 


representation).  Q whether the black firefighters could 

have even been considered to represent the whites. 



5. Eisen-district judge reworked the notice requirements 

because of the large costs and large amount of members 

of the class.  Nevertheless, the Supreme Court ended up 

sticking with the (b)(3) requirements.  (P had tried to 

argue that is wasn't a (b)(3) action to try to avoid this 

result. 



6. 23(c)-(d)-trial judge has broad discretion.  Can 

conditionally certify, define who is in, divide a class into 

subclasses, decide issues for class treatment.  Certification 

decision not final and hence not immediately appealable 

under §1291.  


B. Providing Relief



1. How to distribute proper share of award?




a. Let the court do it after damages set




b. Have a separate trial for who gets what 



(bifurcated trial approach).




c. Fluid class recovery-provide a general benefit to 


a class instead of compensating them individually.  


Eisen.





-helps if some fail to claim damages-they get 



a benefit anyway.



2. Lawyers get a third of the money anyway.


C. Management-Judge Tyler made some great efforts in 
Eisen, but the Supreme court overruled.  Maybe we need this 
kind of flexibility.

VI. Mass Tort Litigation


A. Dalkon Shield-attempted to bring a class action but 
everybody opted out.  



-should court force unwanted counsel upon them.



-not fair to certify punitive damage claims as a class 

action.
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