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I. Overview

· Characteristics of US justice system

1. Adversary system

2. Federal system concept: the most developed in the world

· There is fed’l law and state law; fed’l cts and state cts

· 98 percent of litigation is in state ct; most state ct decisns c/n reach Sup Ct

· Federal system: authority is in Article III of Constitution

· There are about 95 Federal District Cts

· 13 Circuit Courts as appeals courts covering several states


II. Subject Matter Jurisdiction

Generally
· SMJ is the power of courts to hear certain classes of cases

· SMJ inquiry has two parts for federal courts:

1. Is there congressional authorization to hear a certain class of case?

2. Is the authorization w/in the Art. III §2 grant of judicial power?

· Similar inquiry followed for appellate j/d of Sup Ct b/c Art. III allows Cong to limit the scope of Sup Ct app j/d

Different treatment of SMJ:

· Rule 12(h)(3): lack of subj-matter jurisdiction may be raised at any time by the parties or by the court (sua sponte)

· That this can be raised by ct: shows it protects important institutional interest

· So SMJ c/n be waived

· SMJ can be raised on appeal even if n/ raised below (Capron).  Sup Ct will vacate fed decision w/o SMJ. (Munsingwear)

· SMJ can be a basis for collateral attack, esp. in default case

· Previously, SMJ trumped e/th, b/ now, principle of reliance has more weight: it’s a balancing test

· Reliance = respect other cts’ decisions & keep finality

· Exception: where the original court stepped way outside its bounds: “significant abuse of discretn”

· This also goes to full faith and credit in Art. IV of Con and in 28 USC §1738

· SMJ gets more leeway than PJ in collateral attack: w/ PJ, no collateral attack if no default J.  W/ SMJ, even if no default J, collateral attack may still be possible.

· If it is determined that ct lacked SMJ, entire litigation is nullified as having any precedential authority

· SMJ rules est. by Art. III, state cons, and fed and state statutes

· Art. III: outer bounds of all judicial power; legislature determines the rest

· Allows Cong to limit SCt appellate j/d, b/ Cong has expanded: §§ 1254, 1257

· Statutes may est special cts (small claims, family, etc.)

· Often these are in state cts.  State cts may also have reqs that ( must be a resident of the state for a certain number of years to bring suit.  Litigators will try to treat this as an SMJ question b/c of the special treatment that SMJ gets, b/ if the issue d/n go to the institutional competency/authority of the ct, then it i/n treated as SMJ.

· Statutes may establish exclusive or concurrent j/d

· Exclusive: §1333 admiralty, §1334 bankruptcy, §1338 (exclusive for patent, plant variety protection and copyright; concurrent for trademark)

· Other statutes establish concurrent j/d, incl. civil rights, etc.  Often these arise under federal law b/ have a separate statute a/w since arising-under statute used to have an amt req (eg Nixon tapes)

II.A. 28 USC §1331: Arising under jurisdiction
Miscellaneous

· Historical

· Grant given in 1875

· Framers d/n originally think it was important for fed cts to decide fed law

· Post-Civil War: growth in federal law, w/ fed law adjudication occurring in the states, meant too much supervision for Sup Ct to handle.  So 1875 chge to fed judiciary, w/ district cts, ensured that fed law wld develop in tribunals attuned to Sup Ct interps.

· B/ state cts are still involved w/ fed law:

1. Federal law often appears in defenses to state law claims (and trumps st law—supremacy clause)

2. States have concurrent j/d over claims based on fed law (Yellow Freight System 1990, Tafflin 1990)

· There are only a few instances of excl fed j/d: §1333 admiralty, §1334 bankruptcy, §1336 patent/copyright, and §1346(b) FTCA

· Benefits to shared federal/state adjudication of fed law:

1. Sharing workload, limits growth of fed judiciary

2. Local state cts may be more convenient for litigants

3. Promotes commitment to national law and fosters unitary legal culture—states have to hear fed claims (Testa 1947)

· State cts have larger caseholds and are more bureaucratic; fed judges thought to be more immune to politics b/c are appointed for life.  So people often prefer fed cts, b/ some state cts are better than others.

· 28 USC §1441 makes axns removable by D if brought in state ct b/ district cts have original jurisdiction

· Civil rights cases are given original jurisdiction in district cts even if they arise under state law—see 28 USC §1343

Arising under federal law

· C.J. Marshall formulation: there is arising under j/d whenever a federal question “forms an ingredient of the original cause.” (Osborn 1824)

· Mottley 1908 was much narrower: C/A, in a well-pleaded complaint, must arise under federal law.  No fed SMJ where an anticipated defense relies on fed law

· Well-pleaded complaint includes only material elements of the claim.

· Well-pleaded complaint here wld allege only the K and its breach—state law issues

· B/ n/ necessarily true here, since historically, equity pldg had to allege special circumstances that justified an equitable remedy.

· This was an interpretation of the fed j/d statutory grant, n/ Art III

· In part came from fear that local law wld be federalized through expansive federal j/d

· Also efficiency: SMJ shld be decided at very outset, w/ complaint, rather than w/ defenses (which follows motion practice)

· J/d tested on face of complaint w/o requiring D’s answer--D c/n remove based on assertion of federal defense

· 1875 judiciary act allowed removal if there was a federal defense

· ALI recommends that we return to this practice

· And some statutes allow a federal defense to get you to federal ct, eg international agreement to arbitrate, or if a federal officer is sued (28 USC §1442)

· B/ when does a particular claim “arise under” fed law?

· Gully 1936: If a federal law authorizes a state law, a C/A based on the state law d/n arise under the fed law.

· Federal law issue must be “an element, and an essential one, of the P’s C/A.”

· Perhaps that’s a vague formulation in an easy case where federal law d/n have to appear in the well-pleaded complaint

· Holmes’ C/A test: “A suit arises under the law that creates the C/A” (American Well Works 1916)

· Smith 1920: Strong federal interest test.  General rule is that where it appears from the complaint that rt to relief depends on construction or application of fed law or Constitution, and such federal claim i/n merely colorable, then there is arising under j/d b/c there is a strong federal interest

· Merrell Dow 1986: No SMJ where there is federal std b/ no federal remedy.  More formal std than Smith.

· Rejects implicit Smith view that where there is a novel question of interpretation of federal law (i.e. a federal interest), there shld be arising under j/d.

· B/ cld be reconciled w/ Smith: n/ strong federal interest here, since the regulatory scheme d/n depend on interpretations of standards to sustain it.

· Note that the Ct says it d/n accept the Holmes test, b/ this sounds a lot like it.

· Had Ps in Merrell Dow alleged a private C/A under FDCA, they wld have had fed j/d (Bell 1946)—b/ probably d/n b/c they wanted to stay out of fed ct b/c of forum non.

· It’s still unclear whether Smith or Merrell Dow is the appropriate test.

· Shoshone Mining Co 1900: No SMJ where federal remedy used state standards.

· Bell 1946: Failure to state a cause of action is a merits dismissal, n/ a j/d dismissal.  Here the C/A was damage remedy for 4th and 5th Amendment violations, a novel federal question.

· This can make a big difference if there are other non-federal claims that are given supp j/d—if 12b6, then those claims can still be heard.

· Implied rights of action:

· When there is no explicit private cause of action, cts decide whether to authorize a federal private remedy

· Many cases brought under 42 USC §1983: private rt of action to redress constitutional and federal statutory violations committed under color of state law—d/n apply to federal govt action

· For Constitutional violations, cts give injunctive relief quickly, b/ damages more reluctantly:

· Elaborate analysis of “implied rights of action”

· Bivens 1971 first recognized private damage remedy for Con rts (4th Amendment seizure)

· In later cases, the ct has been less willing to imply a damage remedy (Bush 1983)—analysis is that if Congress has legislated in that area, then there shld be no implied action even if P’s requested relief h/n been provided for.  If Congress wanted to do it, they would have done it.

· W/ statutory violations:

· Cort 1975 test:

1. whether P is of class for whose benefit the statute was enacted

2. whether priv remedy is consistent w/ purposes of the statutory scheme

3. is there leg intent to create or deny the remedy

4. is state or federal law the appropriate regulator

· For a while, Sup Ct was receptive to implied rights of action (eg Cannon 1979), b/ has cut back recently (Karahalios 1989).  Again, idea is that Cong knows how to do this if it wants to.

· Sue or be sued clauses: Statutes that confer the right to sue or be sued in st or fed ct are express grants of fed j/d (American National Red Cross 1992)

Declaratory judgments

· Declaratory J procedure reverses order of suit by permitting D in coercive action to initiate proceeding

· Eg ins companies frequently request declaration of non-liability

· So defenses appear in the complaint—add’l federal j/d if federal defense?

· Skelly 1950: Sup Ct said that use of declaratory J procedure d/n affect requirements of SMJ

· B/ in Skelly, it was clear example of federal std incorporated in state statute by reference—so d/n really present a federal question in the defense

· Franchise Tax Board 1983: CA tax board requested declaratory J that Federal ERISA statute d/n prevent the state from levying a tax on employers.  D removed to fed ct saying that federal pre-emption issued appeared on the face.  Sup Ct remanded to state ct: no ERISA C/A, so no SMJ

· One interp: no federal j/d when declaratory J complaint anticipates federal defense, as w/ Mottley
· B/ here, D wanted to be in fed ct, and cld have brought a complaint under ERISA, a fed law.  Ct says fine, if you want to do that, you’ll have to re-file in fed ct.  This is still n/ a clear answer to the declaratory J question.

· Conflict w/ patent infringement cases: lower cts said let P bring decl axn in fed ct if decl D cld have

II.B. 28 USC §1332: Diversity jurisdiction

Miscellaneous
· Diversity j/d grant given in 1789

· Originally, one of parties had to be citizen of forum state

· J/d amt req has gone up over the years

· Ongoing debate about div j/d:

· Proposal to abolish div j/d in fed cts: see chart at end

· Other proposals:

· Min div needed for class actions (and aggregation of claims)

· Min div needed for large accident cases

· Diversity c/n be achieved by improper or collusive joinder of any party—see 28 USC §1359

· In Rose v. Giamatti, ct pierced the pldgs to determine whether there was fraudulent joinder.

· Cts w/n normally do that—usually, fraudulently joined parties wld file demurrer and get dismissed.  Then lone remaining and diverse D wld file for removal.

· This i/n a Rule 11 issue: term of art.  Just decides which parties’ citizenship s/n count.

· Interpreted narrowly as a rule: cts d/n want to be constantly piercing the pldgs.

· Also note asymmetry: §1359 says no fraudulent joinder to “invoke” diversity—n/ to defeat it.  Narrows scope of what cts will look at.

· P is master of the suit—decides who to sue.  Ps often like state ct.

· B/ P must join parties who are needed “for a just adjudication” and are subject to the ct’s j/d (Rule 19).

· If P has joined party who destroys div, and that party i/n “indispensable,” P can drop the party to preserve j/d (Rule 21), even after J or at the appellate level (Newman-Green 1989)

· B/ D c/n force P to drop parties

· And cts will realign parties based on their true interests

· This can be difficult when there are parties on both sides w/ shared interests

· Eg shareholder derivative actions (where shareholders sue officers on behalf of corp)

· In these, corp is indispensable party under state law.  Sup Ct held that corp may be treated as D for diversity purposes (Smith 1957)—makes it easier to structure suit to get div j/d

· B/ corp may be treated as P in actions by stockholders against third party (Lewis 1974)

· Joinder may be permitted, b/ d/n trump SMJ reqs—see Rule 82

Diversity j/d abolition debate

	Pro
	Con

	No notable outsider bias, at least n/ on state lines
	ABA argues there is bias

	In-state Ps get access to fed cts against outsider Ds, even as insider Ds c/n remove to fed ct
	

	Corporations go to fed ct even when they conduct a lot of business in a state and s/n be treated as outsiders
	

	Fed cts are overburdened, and div j/d cases appear to take longer and more often go to trial
	

	State cts maybe shld hear these state law issues
	Cross-fertilization


· Alt proposals:

a. no div j/d for in-state Ps

b. No div j/d where neither party is citizen of that state

c. keep div j/d for large accidents and class actions, and maybe allow min div in complex multistate litigation, such as large accidents, where fed cts are better able to handle.

d. Allow min div for class actions

e. Keep alienage j/d, since these are the true outsiders.  Maybe even allow min div here.

f. Use ADR to decrease clogging of cts

Justifications for grant of diversity jurisdiction:

· Due process: we want to allow protection for outsider Ds that they m/n get in state ct

· In 1789, this helped assure investors of security in rule of law

· Democratic distribution: state residents choose their cts and a level of quality of cts.  Outsider Ds d/n, so they s/n have to put up w/ crappy state cts.

· Why might outsiders n/ get good protection even tho’ state law wld apply in federal ct and the jury is drawn from that state?

· B/c: political state judges, chance to get out of state on appeal, diff btw local juries & very local juries, attys may know F.R.Civ.P. better than state rules.  Some state cts d/n require unanimous juries, b/ fed ct does.

Complete div requirement
· Statute does not say that it is maximum diversity, b/ judicial opinion interpreted it that way (Strawbridge 1806)

· “Where the interest is joint [ie two Ds], each of the parties concerned in that interest must be competent to sue, or liable to be sued, in those courts.”—b/ what if the jury has the choice of which D to nail?  Interests may n/ be joint among the same side of the suit, and this cld cause the outsider D, who c/n access fed ct b/c of insider D’s presence, to get nailed.  Also democratic participaton: outsider D d/n vote for that ct.

· In Tashire 1967, Sup Ct made clear that this is an interpretation of the div statute, n/ Art. III.  Need to preserve flexibility in the outer bounds of federal j/d.

· Co-citizens among one party may blunt bias concerns, b/ increases potential for P to try to join certain parties to defeat div j/d

§1335 Interpleader
· Interpleader action is by an insurance company faced w/ multiple claimants on a single policy.  Ins co d/n want to have to litigate each of the claims independently

· Rule 22 allows joinder of new Ds (add’l claimants) in such a case—d/n matter if the claims d/n have common origin or if new Ds are adverse to each other.

· Interpleader statute provides for nationwide, special SMJ in these actions: the claimants have to be diverse, b/ the ins co can be citizen of the same state as any of the claimants.  Allows min div.

· Art. III problem?  Art. III says “btw citizens of diff states”: requires max div?  B/ recall Tashire.

Exceptions to statute:

1. Fed cts refuse to hear domestic relations cases (Barber 1859), but this is limited (Ankenbrandt 1992)

· Possibly derived from English cts: ecclesiastical cts heard such cases

· Today, idea is that this is an area of particular state expertise

2. Fed cts refuse to hear probate matters (Markham 1946), b/ fed cts do hear actions by Ps seeking to establish claims against an estate (eg Giardina 1984)

Determining citizenship:

· Citizenship is determined as of the time the lawsuit is commenced w/ filing of complaint

· B/ this permits a party to establish div j/d by moving to another state—this is okay if it’s bona fide (Janzen 1962), b/ in theory ct cld inquire (§ 1359, b/ this has been interpreted narrowly)

· Div remains even if P moves back.  Although this might permit some abuse, otherwise ct’s j/d wld be permanently unsettled

· For natural individuals, citizenship is domicile: fixed and habitual place of residence where, if absent, one has intention of returning.  Domicile once established continues until a new domicile is acquired

· Must be both a citizen of the U.S. and of a state: therefore, Americans domiciled abroad c/n invoke div j/d b/c they are neither citizens of a state of the US nor citizens of a foreign state

· Look to citizenship of one who has legal right to sue and to represent those having a beneficial interest in the recovery (Navarro 1980) 

· Codified in §1332(c)(2): legal representative of estate or infant/incompetent is deemed to be citizen of state where decedent or infant/incompetent is domiciled.  This is to prevent maneuvering through appting citizen of diff state as executor or representative.

· For corporations:

· §1332(c)(1): citizen of any state where it is incorporated and principal place of business

· Firms incorporated in more than one state: some courts use “forum doctrine”: if corporation is incorporated in forum state, use that state for citizenship, even if it’s incorporated elsewhere; if corporation is sued in a state where it is not incorporated, it is a citizen of each state of incorporation.  This increases scope of div j/d: Hudak 1965

· Commentators argue that statute says corporation is citizen of “any” state where it is incorporated: this defeats div j/d more often than forum test.

· Several diff tests are used to determine principal place of business:

1. Nerve center doctrine: place where officers coordinate activities of corporation (Scot Typewriter Co. 1959)

2. Place of activity test: where actual corporate activity takes place/where bulk of operating assets are (Kelly 1960)

3. Total activity test: case-by-case analysis, looking at factors like corporate structure, nature of the activities, and whether activities bring corp into community (J.A. Olson Co. 1987)

· Historical: originally were citizens only of their state of incorporation, so esp prior to Erie, when law was diff in fed ct than in state ct, corporations wld s/t reincorporate to create or defeat div j/d

· Out-of-state corporations that do business s/w can still invoke div j/d, which may give them a fed-cts advantage over local corps, incorporated there, which do the same activities.

· Judge Joiner has proposed that corp be treated as citizen of e/w it does business.  Corporations oppose this b/c they like fed ct access.

· ALI has proposed that corps c/n invoke div j/d in state where it has maintained an establishment and where C/A arises out of activities of that establishment.  Bad idea: lots of satellite litigation around arising out of.

· Insurance companies in direct actions: where P sues insurance co directly b/ n/ individual tortfeasor, insurance co is treated as citizen of state where tortfeasor is a citizen.  This was created in response to LA direct action statute: Ps got to federal ct by suing ins co directly

· B/ d/n apply to actions brought in federal court by insurers (Brewer 1989)

· Residence for venue purposes i/n citizenship for div purposes: it’s resident a/w it does business.  This is consistent w/ maximizing federal j/d over corporations: an expansive definition of residence allows venue options in many fed cts, and restrictive definition of citizenship expands div j/d

· For unincorporated associations: Sup Ct withholds entity status and treats these as citizens of anywhere that members are citizens (Chapman 1889, Bouligny 1965, Carden 1990)

· Sup Ct admits that this is arbitrary line to draw, b/ it limits div j/d, which maybe the Ct likes.

· One alternative: sue as a class instead, where only named Ps’ citizenship is considered (Ben Hur 1921)

· Circuits are split as to whether class action treatment is permissible if an unincorporated association has entity status under state law and is capable of suing and being sued in its own right.  Some courts say class action is okay anyway (Curley 1990), others say it’s not (Northbrook Excess 1990)

· Rule 17: every action shld be prosecuted in the name of the real party in interest, and capacity of an corporation to sue or be sued is determined by law under which corp was organized.  In all other cases, capacity to sue shall be determined by law of the state where the distr ct sits, except that an unincorporated association w/ capacity in a state can sue on a federal question.

· “Professional corporations” are treated as corporations for diversity purposes

· For venue purposes, partnerships and other unincorporated associations are treated like corporations: look to principal place of business

· For class actions: use only citizenship of named Ps (Ben Hur 1921)

Alienage j/d: §1332(a)(2)

· Alienage j/d: div j/d is allowed where suit is btw citizens of a state and citizens of a foreign state, btw citizens of diff states where citizens of a foreign state are additional parties, and a foreign state as P and citizens of a state or of different state.

· Two justifications for alienage j/d:

1. Mitigate local bias against foreigners

2. To compel aliens to litigate in state cts wld be an affront to their soverign nations.  This rationale is undercut by the fact that 2 aliens against each other c/n go to fed ct.

· No alien vs. alien: Art. III problems.  B/ democratic participation thry may say that aliens s/n be subject to state ct

· 1988 change: alien admitted for permanent residence is deemed a citizen of state in which alien is domiciled.  Intent was to decrease div j/d.

· This can decrease div j/d if citizen of that state is suing alien

· B/ can increase div j/d and allow alien vs. alien in fed cts if another alien sues that person.

· The latter may raise Art. III questions since d/n mention alien vs. alien

· Citizens of states n/ recognized by US are excluded from diversity j/d (Windert Watch 1979, but see Iran Handicraft 1987)

· Dual nationals: cts use dominant-nationality doctrine (Sadat 1980).  Also see Risk 1989.

· Perhaps it’s theoretically preferable to require party to show actual bias rather than attempting to analyze dominant nationality (why?), b/ this is a difficult inquiry as we know from pre-1948, actual bias period

· US citizens domiciled abroad c/n invoked div j/d b/c they a/n citizens of a state nor are they citizens of a foreign state.

· Alien corporations: n/ mentioned specifically in §1332(c)

1. Some cts hold §1332(c) inapplicable to foreign corps; treat them as citizens of their state of incorporation (eg Eisenberg 1960)

2. Other cts have held that if corp’s principal place of business is in US, they shld be considered citizen of that state (eg Jerguson 1981)  This has allowed foreign corp to sue another foreign corp in fed ct (Bergen Shipping 1974)—b/ another ct found that this was alien vs. alien and there was no j/d (Hercules 1976)

3. Other cts say that foreign corps shld be considered citizen of foreign state of incorporation and principal place of business in US (Sansone 1964)

4. US corps w/ principal place of business abroad: some cts have held that when sued by an alien, such a corp is deemed to be citizen only of its US state of incorporation (Cabalceta 1989)—d/n want to deny federal access for domestic corps, although it’s unclear why that shld override alien P’s choice to bring suit in state ct

Amount in controversy requirement

· Rules:

1. Single P can aggregate all claims against 1 D: this promotes federal policy in favor of free joinder of claims (Rule 18)

2. Multiple Ps c/n aggregate against a D unless it is a common and undivided interest

3. Named Ps in class action c/n aggregate (Snyder 1969)

4. Unnamed Ps in class action c/n aggregate, even if named Ps meet j/d amt (Zahn 1973)

· Majority rejected dissent’s suggestion that unnamed Ps cld be given supplemental j/d

· Compare Zahn to Ben Hur 1921: unnamed Ps need n/ be diverse, b/ must meet j/d amt

· After Zahn, Ps go to state ct w/ class actions, typically.  Attorneys like to keep the class together.

5. When state statutes authorize shifting attys’ fees as part of award, fees can be included in j/d amt.  Treated as “common and undivided” interest of all Ps in some circuit cts; may depend on wording of state statutes

6. Punitive damages are included.  Typically n/ common and undivided, b/ cld depend on state statute (eg if statute says any P harmed in a certain way gets punitive damages, w/n be treated as common and undivided).  Split in the circuits on this issue.

7. Typically amt in controversy is the value to P of the sought-for relief.  W/ injunctions, some cts have held that “the amt in controversy is the pecuniary result to either party which the J wld directly produce” (McCarty 1979)—perspective of either party.

· Note Horton 1961 also: amt in controversy is what P is asking for, even if claim was previously adjudged by administrative agency to be worth less than j/d amt

8. Counterclaim d/n have to meet j/d amt.  It gets ancillary j/d.

· B/ where P brings a claim that is under j/d amt, and D brings counterclaim that is over amt, amt req n/ met: Mottley rule: you have to look at the claim as it was brought.

· B/ some cts have allowed D to remove where counterclaim was compulsory under state law and met j/d amt req.

· $75k pretty easy to meet, esp w/ attorneys’ fees, punitive damages, etc.

· Measured by P’s claim at outset, and subsequent events d/n destroy SMJ (Rosado 1970)

· Rule 11 governs P’s claim as to j/d amt: b/ std is that you must be certain you c/n meet j/d amt before you are subject to a Rule 11 sanction (St. Paul Mercury Indemnity Company 1938)

· If adjudicated at less than $75k, court costs shift b/ attys’ fees d/n

28 USC § 1441 Removal

· If case can be brought in fed ct, can be removed there by DP

· unless case is diversity j/d and D is a citizen of that state (1441(b))

· This asymmetry is another reason why in-state P s/n be able to go to fed ct on div j/d

· Goes to the fed distr ct in the state where the suit was originally filed

· This satisfies venue reqs, even if the suit c/n be brought there originally

Ancillary/pendent/supplemental j/d

· Interpleader: indemnifying 3d party D d/n have to be diverse.  Fed cts allow this for efficiency purposes

· This allows D, who d/n choose to go to fed ct, to bring in a non-diverse party in the same lawsuit w/o having to pursue separate lawsuit in state ct.

· Class actions: no ancillary j/d for class members who d/n meet j/d amt req (Zahn 1973)

· No mention of Rule 23 claims in §1367, so technically n/ excluded, b/ Cong said that it d/n mean to change Zahn
· Counterclaim: d/n have to meet j/d amt; gets supp j/d

§1367 Supplemental j/d

II.a. Justiciability
· Justiciability is an aspect of SMJ b/ also a doctrine in its own right

· 2 issues here:

1. Judicial competence: federal cts whld hear only questions presented in an adversary context and in form seen as capable of judicial resolution

2. Separation of powers: fed cts s/n intrude into areas that other branches of government shld handle

· Standing to sue deals w/ eligibility to bring suit (eg Shutts)

· Raised w/ 12b6 or 12b1

· N/ an issue in most private C/As, b/ can come up in anti-trust or public law, or constitutional challenges.

· Requirements:

1. Is there a personal stake in the controversy?  ( must allege direct injury by D, and relief that ( seeks will redress the injury.  This limits standing to litigants who have been injured in a particularized manner.

· Critized b/c limits ability to challenge constitutional violations which harm the general public b/ no one in particular.  In response, Sup Ct has relaxed the requirement in cases challenging federal taxing and spending measures and legislative districting schemes

· Criticized b/c effective advocacy d/n depend on particularized harm

· Criticized b/c may result in underenforcement of constitutional norms

2. Causation/redressability: injury must be “fairly traceable” to challenged conduct and likely to be redressed by a favorable decision.  (Linda R.S., Warth, Northeastern FL Contractors)

· Criticized extensively.  Such decisions bar suits to remove obstacles, even though the desired result would be much easier if the obstacles w/n there.

· Additionally, involves ct in premature assessment of merits at the threshold of litigation.

3. Sup Ct has added limitations to standing n/ on Art. III grounds b/ for policy reasons

· Incl. limitation on litigants asserting the rts of third parties.  There are exceptions (Pierce)

4. Congress can create standing by creating private C/A (Trafficante)

· B/ general citizen-suits, such as authorized by the Clean Air Act or the False Claims Act, cld have Art. III implications if there is no particularized harm to (.

· Disputes appropriate for judicial resolution.

1. No advisory opinions

2. No opinions subject to executive revision (Hayburn’s Case)

3. Non-intervention in political questions (Coleman, Goldwater)

· b/ in Baker v. Carr, judiciary intervention in districting apportionments: said w/n political question.  Now judiciary intervenes more often.

· Holocaust cases for slave labor reparations: b/c implicated by treaties, NJ district ct treated as political question

· Timing issues: there must be a “live controversy” before the court (DeFunis)

· Stems from Art III req that there must be a case or controversy.

· B/ may also be for policy reasons: prudential barrier

· Exception: “cases capable of repetition, yet evading review.”  E.g. Roe v Wade.

III. Personal Jurisdiction

A. Bases for PJ

· Notice alone d/n establish PJ: there must be some justification

· Power/sovereignty PJ: “Tag” thry: D is literally dragged into ct b/c state, w/in its bounds, has power to do so.

· Evolved out of notions of sovereignty

· Bases for PJ in common law:

1. Where D physically is

2. Where D resides

3. Where D has property (to seize/attach assets)

· Limited PJ conception protected Ds: d/n have to move to defend t/selves (whereas (s chose to bring suit, and chose where to bring suit)

· Later, notion that PJ and service are territorial only loosened up

· B/c of states’ regulatory interests, states’ interest in protecting citizens, and for convenience of litigation for (s

· States passed statutes allowing PJ over out-of-state Ds in certain cases, including doing business, “is engaged in substantial activity” (NC statute, p. 284), etc.

· Statutes relate only to specific activities w/in the state: specific jurisdiction.  You can only be sued in that state for some activity in the state that is referenced by the statute (which cld be quite broad).

· In NYT v Sullivan, there was no dollar figure established for the amt of business that NYT had to do in AL to be subj to AL PJ.  This worries Ds.

· General jurisdiction is when s/o is domiciled in the state, found in the state, or has property in the state.  Then you can be sued for a/th in that state.

· W/ such statutes generally, the necessity for personal service w/in the state begins to go away.

· States’ statutes limited by due process.  On its face, that’s an unpredictable std.

· In NYT v Sullivan, AL Sup Ct held that personal jurisdiction over NYT was established b/c the cause of action was “an incident thereto” the NYT’s business in AL

Detailed consideration of PJ:
· Traditional bases of j/d: power, presence, domicile and consent

· 2-fold inquiry:

1. is there a statute authorizing PJ?

2. is it consistent w/ due process?

· Elements to balance:

· Benefits to D

· Buying s/th in a state is less benefit that selling s/th there (purposeful availment of the mkt)—recall Helicol
· Whether D solicits in the state: that goes to whether D is an aggressive party, attempting to exploit a particular market, or whether D is merely accommodating (
· Also implicates state’s regulatory interest (as quid pro quo)

· And implicates foreseeability

· In Hanson and VW, this turns into “purposeful availment” of the forum state: targeted activity

· Burdens on D

· Foreseeability

· S/w circular factor

· States’ regulatory int.: perhaps this is stronger in PI case than in K case

· Includes protection of its citizens, regulatory interest, and litigational convenience

· May be stronger in PI case than in K case

· Businesses selling a product in a state creates a bigger interest than businesses buying things there (Helicol)

· A state can give an indication of its regulatory interest by passing a statute to reach out on some claims

· Litigational convenience

· (‘s interests: usually this i/n very important, b/ it’s a strong argument for PJ when there’s nowhere else for ( to sue—eg Perkins, where Filipino courts w/n in operation.

· That the S/L has run elsewhere may make a difference, b/ this can look bad for (s (see Ratliff)

· Reasonableness: this shows up later, in Asahi
· This weighing test makes it difficult to predict results and foresee PJ

Evolution of PJ:
· Traditional bases: power, presence, domicile, and consent (Pennoyer 1877 through Hess 1927)
· Tag j/d is based on state’s power over a transient D.  Very old, trad notion.
· Consent: D can consent to j/d by showing up to defend.  See special appearance info below.
· Non-resident ( suing in forum state consents to counterclaim in that forum.  Adam v Saenger, US 1938.
· Can consent in advance to j/d by choice of forum clause.  See below.
· Pennoyer 1877: power
· Power over the property of D where there is notice: sovereignty notion
· Service c/n go outside the state
· PJ is a due process issue: ct’s exercise of j/d can be challenged on this basis
· FFC d/n apply where there is no PJ or SMJ and the D c/n raise those issues (ie default J): there can be a collateral attack
· State can still adjudicate in consent j/ds: over status (marriage) and can require corporations to be amenable to process: consent by compulsion, as well as basic consent.
· Milliken 1940: Being domiciled gives GJ even where the D i/n currently present w/in the state.
· Continuous w/ Pennoyer: being domiciled gives state power over you even outside its limits
· B/ here it’s framed in terms of rights and responsibilities to the state where you’re domiciled
· Domiciled = place where the person resides and intends to remain for the indefinite future.  It’s possible to reside in a state w/o being domiciled there.
· Hess 1927: Coerced implied consent
· Like Pennoyer power, b/ here it’s based on state’s police and regulatory power: consistent w/ Pennoyer, b/ an expansion
· Service still is in-state (on registrar): consistent w/ Pennoyer

· Later, right to exclude goes away, b/ statutes like MA’s in Hess are still permitted: b/c of state’s regulatory interest and police power
· J/d over corporations at common law:
· W/ an agent, service w/in state: implied consent & GJ
· W/o agent: “presence” test for GJ
· W/ less activity , “implied consent” to suit on related claims: SJ, based on state law w/ constitutional limits
· Arising out of is a proxy for state regulatory interest and evidentiary concerns
SJ
· SJ/”Arising from” is a proxy for

1. State regulatory interest

2. Evidentiary concerns

· International Shoe 1945: est. “minimum contacts” consistent w/ “fair play and substantial justice”
· Here, the formula was:
	state interest & benefit to D (how much business)

	Inconvenience/burden to D


· B/c of variety of factors that have to be weighed, there’s a continuum btw systematic/isolated and arises/doesn’t arise (chart illustration)
· McGee: Single act, w/ very limited activity in CA.  This is highwater mark of expansion of PJ.
· Suggested that a single contact with the forum state would satisfy “minimum contacts” requirement, given a strong enough state interest in the claim
· B/ note other factors: specific-act statute, ongoing relationship.
· Gray 1961: IL Sup Ct case:
· States’ reg interest, benefits to D, corp D and indiv ( (note also interp of specific-act statute; see below)
· In Hanson, and later Kulko, Volkswagen, and Asahi, Sup Ct begins to limit PJ
· Hanson 1958 was a return to emphasis on D: nexus btw forum and D

· Purposeful act was introduced
· Hanson 1958 seemed to have limited application at the time

· Torts cases: cts continued to exercise PJ over non-resident sellers who shipped products to another state which caused injury there
· Commercial context: PJ usually found in suits by resident buyers against non-resident sellers, but less often in suits by resident sellers against non-resident buyers.

· Kulko 1978: no PJ in CA where D assented to his children’s request to move to CA w/ their mother

· There was not enough activity to support PJ in CA, and policy reason (family disharmony)

· Foreseeability language: just b/c he knows kids are going to CA d/n mean he shld foresee being haled there

· Note that w/ support cases, (s can use Uniform Interstate Enforcement of Support Act, which lets ( file in her home state, and it gets adjudicated in D‘s state by AG’s office (b/ AG is very slow)

· Worldwide Volkswagen 1980:

· Purposeful availment by D of forum was needed: no portable torts

· Why it matters: allowing PJ on the basis of unilateral action means Ds c/n structure their activities to limit the places where they are subject to j/d

· As w/ Hanson, a return to a focus on the nexus btw the forum and the D, n/ just the forum and the dispute

· State sovereignty was re-introduced, briefly

· Sovereignty goes away again: in Insurance Corp of Ireland 1982, ct says due process right is the only thing that gives rise to j/d requirements, and it d/n implicate sovereignty.  Also, if federalism were really an independent institutional concern, we w/n let Ds waive their j/d objections.

· Asahi 1987: the introduction of a two-part test: minimum contacts and reasonableness

· Previously there was a balancing test: minimum contacts in light of the overall context, such as strong state interest.  Here it seems that both elements need to be satisfied, and you need to find enough minimum contacts to even get to the reasonableness test

· Ct splits 4-4 on whether stream of commerce is enough for purposeful availment.  This question i/n yet settled.

· After Asahi, there’s lots of confusion about whether stream of commerce is enough for purposeful availment: compare Parry 1989 to Irving 1989.  Confusion persists today

· Keeton 1984: no special j/d jurisprudence in libel cases.  Min contacts satisfied by distribution in NH, and there was state interest, etc.

· Calder 1984: intentional libel against CA resident was enough for CA j/d

· Also, there shld be no special j/d analysis for libel: that would be double-counting the 1st Amendment

· Some states specifically exclude libel/defamation from their specific-act statutes (eg NY)

· There’s also still confusion in the Ks arena.

· Commercial contract cases: resident buyers against sellers, or resident sellers against buyers who d/n pay.  This area i/n yet resolved

· Lakeside Bridge & Steel Co 1979: no PJ over nonresident buyer

· Burger King 1985: PJ in long-term K, b/ ct w/n generalize to other Ks

· Here, there m/n have been that many contacts, b/ given the nature of the K, it seemed pretty reasonable

· Wld a single sale of goods be sufficient?  That is purposeful direction at the state, b/ we’d have to look at other factors.  Compare Chung 1986 to Mesalic 1990.

· Other transactions:  still confusing.  See Bally 1986: non-res business who initiated transaction subj to PJ.

GJ

· Note Twitchell analysis: states s/t analyze GJ wrong: they call it GJ, b/ they’re really looking at the activity level of the party in the context of the relatedness of the claim to those activities (and, presumably, states’ interests in regulating those activities

· Argues for broader and more flexible SJ: D‘s overall relationship to forum, and the dispute’s relationship to forum, in balancing test

· Brilmayer goes the other way: make SJ depend on whether D‘s contact, which must be attributable to D, was substantively relevant to the dispute.

· Substantively relevant means it’s s/th that has to be pled

· Brennan critique: that’s arbitrary b/c states have different pldg requirements

· Some commentators have attacked GJ as outmoded:

· No arising-out-of means that there can be evidentiary concerns

· There are wide possibilities of forum-shopping, esp b/c GJ no longer requires headquarters or some sort of corporate analog to domicile

· Most countries only allow GJ on domicile for corps

· Note the interaction w/ Ferens: ( can forum-shop to get good substantive law and then M/Transfer

· GJ over corporations:

· Perkins 1952: there can be GJ for corporate Ds where operations of the company are located there (even if no agent and no incorporation)

· Cannon Mfg Co 1925: GJ over a parent d/n est j/d over subsidiary and vice versa, unless the parent so controls and dominates the subsidiary that the ct can disregard the latter’s independent existence

· B/ when agents act for parent corporation, the activities of the agent in the state will be imputed to the foreign parent—eg Frummer 1967

· Results can vary; depends on independence of the agent, and also on the applicable state law.  See Delagi 1972

· Traditional GJ doctrine (that there’s GJ where there’s an agent: that’s consent) has been modified by new j/d standards: Note Ratliff 1971, b/ also note Bryant
· One issue w/ GJ: it may matter whether there is a res (Bryant) or a non-res ( (Bryant)

· Note what Twitchell wld say about that: it d/n matter b/c GJ shld be dispute-blind

· GJ over individual Ds

· Abko Industries 1976: NY App Div found GJ over Ringo Starr based on continuous and substantial activities

· Burnham 1990: Sup Ct cast doubt on GJ over individuals in dictum b/ h/n yet ruled

· Burnham 1990: Tag j/d still okay.  Min contacts for corporations and in new exercises of j/d, b/ keep this traditional base.

· International human rights community wants to keep tag j/d: US has specific act statute re: intl torture

· Shld there be special requirements for foreign Ds?

· Note state GJ statutes, below

Statutory interpretation

· Levels of analysis (in order):

1. plain meaning

2. legislative history

3. legislative intent

4. purpose of statute

· Institutional competence issue: cts have to respect the leg and its intent.  Must interpret narrowly.

· Statutes frequently refer to “tort” or “contract” claims.  This can create confusion by imposing artificial distinctions.

· General jurisdiction statutes:
· See p. 86+ of casebook

· NYCPLR 301: “GJ as might have been exercised heretofore”

· Sounds like restricted to corporations since that was the case at common law, b/ see Abko
· FL: D engaged in substantial and n/ isolated activity in FL, whether intrastate or otherwise, is subj to GJ

· Makes no distinction btw corps and indivs

· Remember Helicol: cts will s/t interpret SJ statutes as GJ statutes

· Specific-act statutes:
· Due process impacts of specific-act statutes:

1. Shows that the state has a regulatory int.

2. Gives notice to Ds of the possibility of suit in that state (foreseeability)

· After International Shoe and then McGee, states passed a lot of specific-act statutes

· Specific-act statutes require arising-from

· Compare Gray w/ Feathers: NY Sup Ct held that “tortious act” w/in the state c/n be based solely on an injury in the state, while IL Sup Ct held that “tortious act” w/in the state included injury alone as basis for PJ.

· Federal cts are limited to the specific-act statutes avl in the state where they sit: 4(k)(1)(A)

Arising from in statutory analysis:  Generally, very messy area.

· NY cases:

· NY has “arising from” “transacting any business” w/in NY statute: CPLR 302(a)(1)

· In Singer 1965, sale of hammer in NY (w/ solicitation and shipping) subjected mfr to PJ

· In McGowan 1981, shipment of goods into NY d/n subject Japanese exporter to PJ, even where exporter did mkt research in NY (that w/n held to be substantially related to the shipment of goods, so no “presence”)

· Later, CPLR 302(a)(1) was amended to allow PJ where D “contracts a/w to supply goods or services w/in the state”: a specific-act statute?
· CPLR 302(a)(3) authorizes PJ over Ds who cause injury w/in the state and either conduct business w/in the state OR who expect the act to have in-state consequences and have substantial interstate revenue.

· This was instituted in response to Feathers
· Note that it’s n/ just “transacting business” in NY that created SJ, b/ also “arising from”: the transacting any business is probably n/ enough to get GJ

· In Marino 1986, no “arising from” where injury occurred in HI b/ ( made reservation in MA and D solicited in MA and operated hotels in MA

· In Hahn 1983, there was “arising from” b/c D sent ( offer of admission in MA and recruited in MA (although n/ at (‘s undergrad school)

· In Shute 1990, 9th Cir. found there was “arising from” b/c of “but-for” link btw activity in WA and the injury, which occurred in intl waters aboard a Panamanian ship w/ principal place of business in FL

· In Grimandi 1981, Kansas Fed. District ct found there was arising from b/c of “but-for”: had D n/ connected business in KS, faulty airplane engine wouldn’t have been installed in Canada

· Messy arising-from decisions erode the distinction btw SJ and GJ
	Systematic/continuous
	Arising from
	YES
	NO

	Systematic/continuous
	C/A arises from
	Internatl Shoe

Keeton?
	

	Systematic/continuous
	C/A d/n arise
	Perkins

[Bryant]
	Helicol

[Ratliff]

	Somewhere in between
	C/A arises from
	
	

	Somewhere in between
	C/A d/n arise
	
	Asahi

	Single/isolated
	C/A arises from
	McGee

[Gray]
	Kulko

Volkswagen

	Single/isolated
	C/A d/n arise
	
	Hanson


Why litigants care about ch/forum

· Convenience

· Values and bias: that’s why diversity j/d was created

· Procedural advantages: cts use their own procedural rules, even if diff law.  For foreign (s, this means discovery and civil juries (and contingent fee Ks)

· Note Keeton: 6-yr S/L on libel; NH cld use its own S/L

· Choice of law: ct will apply its own choice of law rules.  See below.

Choice of forum clauses

· Ch/forum clauses have been upheld even where neither the parties nor the transaction had any connection w/ the forum (Bremen v Zapata, US 1972)

· Including passenger cruise PI case (Carnival Cruise Line v Shute, US 1991).  Here ( wld have to show “unreasonable hardship” of clause to void it.

· Rationale makes a lot of sense in international cases generally, b/ Shute was a surprising decision

· Ch/forum valid and enforceable unless the resisting party can show that they are unfair or unreasonable

· Some states have resisted, holding that a ct c/n be ousted from its j/d (Redwing Carriers v Foster, AL 1980)

· Rationale:

· PJ rules protect D.  If D has consented, there’s no problem.

· Also, brings certainty and prevents parties from being dragged into a forum that’s really inconvenient.

· 2 aspects:

1. Prorogation: parties confer j/d on a court

· cts have right to refuse j/d

· countries that want to be international players might want to let other nationals litigate there

· usually there’s some connection to the forum

2. Derogation: what is the validity of an exclusive choice of forum, where other states must give up their j/d?

· Upheld in Bremen.

· “Cognovit note clauses”: where a loan agreement includes a provision that the creditor can have J entered against debtor w/o service of process or notice.  These have been held n/ a per se violation of due process, b/ the courts will look to a variety of factors to determine their validity.

PJ and choice of law

· The determination that a particular jurisdiction’s law applies d/n mean that that jurisdiction has PJ

· In Hanson, ct said ch/law d/n matter for PJ (FL law wld be applied in DE to DE trustee)

· Keeton: Sup Ct said NH’s 6-yr S/L shouldn’t complicate the jurisdictional inquiry

· B/ the fact that there is a choice of law clause in the K was another contact w/ the forum in Burger King.

· And in Asahi, ct said wld be unfair to subject D to CA law

PJ and family law

· Marriage is res (divisible divorce) b/ child support and property claims a/n: need regular PJ

· New custody statutes allow j/d where child has lived for 6 mos, as though child were a res

· B/ this affects Ds rights, so there shld be some contacts determination

· B/ statutes say it’s b/c of strong reg. interest

· Open question whether that will pass constitutional muster

· State acts for bi-state enforcement: Uniform Interstate Enforcement of Support Act

· Post-Shaffer: seemed like marriage and custody wld change, b/ cts still treat as res w/o review from Sup Ct

PJ over (s

· Adams: ( suing in a state has consented to countersuits in that state

· Sun Oil: There is PJ over non-resident, absent (s who are members of a class, as long as there is (1) notification; and (2) opportunity to opt-out

· Absent (s need fewer due process protections than Ds b/c they a/n subject to discovery or counterclaims, even though they are bound by the adjudication of the forum and c/n raise claims later (so their rights are at stake)

Nationwide service of process

· Omni 1987: no implicit nationwide svc of process

· Then rulemakers create 4(k)(2): nationwide svc of process w/in constitutional limits okay for Ds n/ subject to j/d in any state ct (ie foreign Ds) in a claim arising under fed’l law only (ie no diversity actions)

· There a/n many applications of this rule: usually a D being sued is suable in some state or another

· Sup Ct h/n yet addressed the issue of sovereignty vs. fairness in nationwide svc of process, b/ will likely do so b/c of this rule

· Asahi may mean that there will be a reasonableness test for foreign Ds, or perhaps once sufficient aggregate contacts are found, there’s no need for further consideration of reasonableness, esp b/c of 1404 transfers

· Venue rules look for the best forum given contacts, so there aren’t that many due process challenges of this kind of service: nationawide svc + venue = contacts

· Consitutional limits of nationwide svc of process:

· 5th Amendment rather than 14th Amendment

· National contacts/aggregate contacts thry: due process satisfied if D has had minimum aggregate contacts w/ US as a whole

· Sovereignty view (expressed in FTC v Jim Walter Corp 1981): due process only requires minimum contacts w/ the US b/c reach of district court is potentially co-extensive w/ whole US

· Transfer statute prevents unfairness, b/ this is discretionary for the trial ct

· Cited approvingly by Stewart in Stafford 1980: says that transfer can take care of unfairness

· B/ transfer is hard to get where there’s a resident (
· Fairness view (expressed in Oxford First 1974): Consideration of fairness to foreign D is a requirement of due process, although minimum contacts w/ the state or district in which suit is brough i/n necessary (in accord w/ aggregate contacts thry)

Notice

· Adjudicatory j/d requires power or contacts and notice, b/ due process clause d/n specify what notice

· Mullane 1950: give best notice you can under the circumstances, regardless of the type of action

· Here, ( needed to mail notice where it cld.  Appropriate for Sup Ct to micromanage like this?

· Led to more Sup Ct micromgmt:

· Wuchter 1928: mail notice in Hess-type suit

· Walker 1956 and Schroeder 1962: posted or published notice in action to condemn real property n/ enough where ( can find D‘s address

· Greene 1982: public housing notice posted on door n/ good enough where children rip off signs: needs to go through the mail

· Tulsa Professional Collection Svces, 1988: creditor d/n get notice of probate; notice was by publication.  N/ good enough where creditor can be located.

Tag j/d

· Post-Shaffer: e/o wondered what wld happen to tag j/d, which w/n used that frequently

· Burnham 1990: tag j/d still okay.

Why PJ i/n treated like SMJ:

· PJ: Ds must raise.  In SMJ, cts can raise b/c it protects insitutional interests as well as parties’ interests.

· B/c PJ rules are for the protection of individuals.  In adversary sys, if D d/n claim it, ct has no reason to offer that protection

Collateral attack and PJ

· Compare to collateral attack and SMJ, above.  PJ gets less collateral leeway than SMJ.  Check w/ TAs about this.
· If court had no PJ over D, this issue can be raised on collateral attack

· FFC d/n include enforcing judgements where there was no PJ (Pennoyer)

· There are lots of ways to raise a collateral attack: ejectment, M/set aside, etc.

International law and PJ

· In Europe, if a ct has PJ over 1 D, ct has PJ over all Ds.  N/ the case here.

· Brussels treaty
· Effort to develop FFC in EU

· Sets out bases for j/d, b/ it’s these and no others.  Discourage forum-shopping.

· Domicile always okay basis for j/d.

· J/d over 1 D gives j/d over all Ds.  US due process protects each D.

· Prohibited bases: no QIR II b/ n/ limited to amt of property; no tag j/d; no j/d on basis of (‘s residence (France)

· Key is relationship btw forum and dispute, n/ forum and D

· Family law support: where the spouse is (unlike Kulko)

· Tortious act: includes act or injury (like Gray)

· Corporations: GJ at headquarters, or j/d over branch at location of branch if dispute arising out of activities by branch.  Much more limited than US GJ.

· Indemnification or other 3d party action okay in original court (unlike Asahi)

· Hague treaty
· US asked to give up GJ against foreign Ds in order to get US Js enforced

· GJ only in habitual residence or principal place of business

· SJ over branches arising out of their activities, b/ Europeans a/n very comfortable w/ that

· Contracts: place of performance

· Torts: act and injury okay, unless mfr c/n have reasonably foreseen the injury wld occur in the forum

· Unclear whether that wld meet US due process stds

· Joinder okay if there is connection btw state and dispute—n/ clear that wld meet Asahi.

· No QIR II

· No tag j/d, b/ possible exception for human rights Ds

· Unlike Brussels, no supernational ct to adjudicate: it’s up to each nation’s cts to enforce

· Other countries claim US has expansive PJ, b/ really d/n: they just object to contingent fees, broad discovery, and civil juries.  Actually they have more expansive PJ except for GJ.

· We enforce other countries’ Js, b/ they d/n enforce ours.

· Europe cares more about connection btw forum and incident, n/ forum and D

B. How PJ is pleaded/other issues

	Original suit
	Collateral attack

	Default
	Raise PJ on collateral attack—b/ no challenge on the merits.  Risky strategy

	· 12b2/12b5 with interlocutory or final appeal, and defend the suit if you lose on PJ.

· Defending does n/ waive the PJ issue for appeal in most states, although it used to.

· Can go up to Sup Ct (28 USC 1257) b/c of due process issue
	No collateral challenge if the issue was raised and disposed of (whether in trial court or on appeal)

· Purpose is efficiency, reliance, finality.

	Waive at trial, no appeal (12h)
	No collateral challenge


· PJ issues specific to fed ct:

· Intermediate decision.  D must wait until final decision to appeal (as in AL in NYT v Sullivan)

· Rule 4(k)(1)(A): Fed cts are subject to same limitations of state ct’s reach in PJ issues

· So fed cts can use the state’s specific-act statutes to get PJ over an out-of-state D

· This indicates that fairness, n/ sovereignty, is the bottom line (b/c fed cts have sovereignty over all states b/ their PJ reach is limited)

· B/ see Rule 4(k)(1)(D) and 4(k)(2): fed cts have broader reach in select cases

· 4(k)(2): fedl ct can take PJ over a/o n/ subject to PJ under general courts of any state, in an action arising under fed law.  This allows ct to aggregate contacts w/ all states.

· Congress did this to help US (s who are injured and also to level the playing field for US mfrs, who are currently subject to PJ in US cts.  Now foreign mfrs can be haled too.

· Fed cts can attach property/have q-in-rem II under 4(n)(2)

· B/ it’s more limited than state power to attach: the fed cts can only attach if they c/n otherwise get PJ over D.  Check this—does this mean that fed cts c/n attach property to prevent Ds from transferring it to evade J? 

· See below: D can plead lack of PJ w/ other mtns w/o waiving PJ issue

· PJ is pleaded via rule 12(b)(2)

· Usually D simultaneously pleads 12(b)(5): insufficiency of svc of process.  [Why again?]
· In fed ct, Ds can plead all 12(b) mtns at once, including PJ—d/n constitute gen’l appearance

· in fact, you have to—12(g) says you have to consolidate mtns

· In state ct, D must enter special appearance to pld lack of PJ.  C/n pld other issues: that’s entering a general appearance.

· Formerly, some state cts held that any appearance, even to pld lack of PJ, constituted a general appearance.  D‘s only option: let default judgment occur and then challenge through collateral attack.

· Eg York v Texas, US 1890

· A non-resident ( is subject to a counterclaim in that forum.  Adam v Saenger, US 1938.

· PJ is an intermediate decision.  In fed ct, D has to wait until final decision to appeal.  See 28 USC §1291

Service of Process: Rule 4

· Failure to serve properly just means you serve again

· 4d: waiver of svc rule.  Effect is svc by mail; D must pay costs if refuses to waive w/o good cause

· 4k: use j/d statutes of state where ct sits

· 4k1b-d: get some extra scope from impleader (100 miles) or where authorized by US statute

· 4k2: fed’l long arm: aggregate contacts of foreign Ds where n/ subj to svc in any state ct, only in claim arising under fed’l law

· State svc: some allow attys to issue summons, some require that sheriffs effect svc.  W/ corporations, who may be served varies by state.  Some state statutes are liberal as to how service be effected (eg allowing svc at place of business), b/ some require a lot more.  All j/ds require proof of svc, usually affidavit by process server.  Some state statutes require that the basis of venue be stated.

· Filing a complaint tolls the S/L, b/ if svc is effected wrongly and the deadline passes for svc (120 days in fedl ct), then the complaint is dismissed, which means that the S/L can run.

Immunity from process

· Most common immunity is where a person has entered a j/d to participate in unrelated judicial proceedings

· S/t granted to public officials in execution of public duty

· S/t granted where party has been enticed into the j/d by fraud

Categories of adjudicatory j/d:

1. In personam

2. In rem: declare the rights of all persons to a thing: based on j/d over the res

3. Quasi-in-rem I: declare the rights of particular persons to a thing: based on j/d over the res (eg quitclaim)

4. Quasi-in-rem II: obtain a personal judgement on claim unrelated to the property on which j/d is based.  J can only be awarded up to the amount of the property.  What if the property is worth less than the amount of J?  Is the rest of the J enforceable elsewhere?  What if the property is worth more?  Does D get a refund of the rest?
· This confers some real power beyond PJ: it’s easy to enforce the J, since the mechanism for enforcement (selling off the property) is built in.

· Also mitigates harshness of a regime where ( has to travel to sue D.

	
	Power
	Notice

	In personam
	Presence
	Personal service on D

	In rem
	Property
	Publication

	Quasi in rem I
	Property
	Publication

	Quasi in rem II
	Property + attachment
	Publication + attachment


*Attachment must be at the outset (Pennoyer).  Otherwise, there’s no notice, and D cld just sell property off during the suit to avoid losing assets after the J.  (Of course, w/ FFC, a valid J can be enforced elsewhere.)

Property-based PJ

· In rem: e/o’s rights to a property (quiet title, etc).  Okayed in Tyler 1900.

· QIR I: rights of particular persons to a thing

· QIR II: where D owns property in a state, that state can exercise j/d over the D in an in personam action to the extent of the in-state property

QIR I

· Pre-Shaffer: Atkinson 1957: QIR I okay against in CA against NY trustee

· Shaffer purported to address all property-based j/d, incl. QIR I

QIR II

· Property can be just about a/th.  Harris 189?: can be a debt owed to D

· Extension of property for QIR II purposes in Seider 1966, where, in order to get out-of-state Ds for car accident claim, ( attached the contractual obligation of the insurance company to provide defense to and indemnify Ds: called that a property right.  Highwater mark of QIR II j/d.

· NY and MN limited this to suits by resident (s out of fairness concerns

· Some concern w/ resident (s found in Pennoyer, b/ dropped out until Seider
· Rush 1980 found Seider unconstitutional

· B/ perhaps here Sup Ct d/n adequately consider that the property being attached is related to the claim

· Most j/ds allow D to make a limited appearance to contest rights to the property, w/o conferring PJ, b/ n/ all j/ds allow this

· QIR II mitigated harshness of Pennoyer world, b/ perhaps w/ expanded PJ post-Pennoyer, there is less need for it

· Also, post-Pennoyer, fairness became the concern, and QIR II seemed n/ to comport w/ fairness

· Probs w/ QIR II:

· D has no control over movements of debtors.  Also, w/ property or a bank account, it’s likely that D at least had contacts w/ forum at some point.

· N/ all states provide for limited appearance.  Federal cts allow in some circumstances b/ deny in others

· Also, it is unclear whether ( can use issue preclusion to prevent out-of-state D who entered limited appearance from relitigating.  If so, this vitiates purpose of limited appearance.

· Power still there b/ lines starting to blur:

· Mullane 1950: In suit by trustees re: beneficiaries, Sup Ct said it d/n matter whether it was in rem or in personam; lines were fuzzy here.  Regardless, have to give the best notice possible under the circumstances.

· Atkinson 1957: PJ over NY trustee b/c of relationship of debt to suit, and b/c of relationship of trustees to CA: contacts creeping into QIR analysis w/ resident ( (resident ( mattered in Seider-type cases too)

· Shaffer 1977: Property-based j/d must comport w/ ISC.

· Power/sovereignty goes away, and fairness displaces it.

· Post-Shaffer ruling: Intermeat 1978.

· Is there now a dual std of minimum contacts, one for in personam and one for QIR II?  Check Silberman article.
· Why wld a/o now sue w/ QIR II?  Why n/ just sue w/ PJ?

· Powell and Stevens concurrences seem to suggest that there shld be a lesser std of contacts for QIR II

· Some cts go w/ that and allow QIR II w/ bank accounts and real estate (eg Feder 1981), b/ others d/n allow

· Why you’d still use QIR instead of PJ:

1. attachment ties up D‘s property right away: this squeezes D (and maybe encourages settlement) since D c/n use the property while it’s attached.  (b/ most states require release of prop if D makes general appearance)

2. maybe state d/n have specific-act statute that can get D

3. might need fewer contacts if QIR (in some j/ds)

· After Shaffer, DE passed Hess-type statute: there is PJ over any officer of a corporation organized under DE law in a dispute brought in DE arising out of officer’s duties as an officer

Procedural safeguards for attachments

· Security attachment occurs where there is reason to believe D might dispose of property prior to judgment

· Historically, was done in ex parte proceeding

· 1960s and 70s: Sup Ct began to find some state attachment procedures unconstitutional b/c of inadequate notice and hearing provisions:

· Sniadach 1969: need notice and opportunity for prior hearing in wage garnishment

· Later expanded to consumer goods purchased under conditional sales Ks

· Fuentes 1972: Sup Ct extended Sniadach to consumer goods purchased under conditional sales Ks: due process mandated opportunity for hearing before the property was taken

· Mitchell 1974: Consumer goods case w/ judge-issued summons, creditor’s affidavit setting forth the claims, and post-seizure hearing satisfied due process

· North Georgia Finishing (date?): Procedural safeguards imposed in non-consumer K cases: need opportunity for early hearing

· Connecticut v Doehr 1991: In assault and battery tort, need probable cause (n/ just early hearing).  Distinct from commercial cases b/c risk of erroneous deprivation too great

· The tension w/ notice provisions for attachments is that if you give D notice, D can move the property, b/ it’s also unfair to tie up Ds assets for the whole suit, esp where there is PJ

· Some state statutes require that if D enters a general appearance, ct releases the assets, unless ( can show that D will move assets to evade J

· Some say these are Sup Ct micro-management, and inappropriate: telling states what kind of hearings to have

· These cases d/n address procedural requirements for jurisdictional attachments.  Earlier cases (eg Ownbey 1921) held that jurisdictional attachments warranted postponement of hearing requirement.  B/ given these security attachment cases, it’s a question whether procedural safeguards might be needed in j/d attachments too.

· Some lower cts have ruled that way (Jonnet 1976)

· DE Sup Ct considered this in Shaffer, b/ Sup Ct d/n reach the issue

· Attachments for enforcement of Js: federal cts use state attachment statute (which typically d/n separate out kinds of attachments)

· Shaffer Ct says in footnote that ( can still sue a/w D has assets to enforce J: d/n need min contacts here.

Choice of Law

· Each forum applies its own conflict of laws rules to determine what law to apply

· Federal ct applies the conflict of laws rules of the state where it sits

· Old rules: place of injury in torts, place where K was made in Ks

· Exception was where forum found a law to be strongly against public policy

· Procedural included S/L

· New rules:  More complicated, and therefore more strategizing about forum choice

· Cavers and Curries approach: ch/law shld be made by looking at the purpose behind the different laws.

· False conflict: only one state has an interest in applying its laws, so they shld apply wherever

· True conflict: more than one state has an interest.  Variety of ways to resolve, such as forum applies its own laws, or forum chooses the “better” law

· Later approach: state w/ most significant contacts or most significant relationship to parties or dispute

· Rst 2d: “significant relationship,” considering:

1. needs of interstate and intl systems

2. relevant policies of the forum

3. relevant policies of other interested states and relative interests of those states in the dispute

4. protection of justified expectations

5. basic policies underlying the particular field of law

6. certainty, predictability and uniformity of result

7. ease in determination and application of the law to be applied

· Ch/law implicated by FFC: applies to “public acts” of states, which includes laws as well as judgments.  For state to apply its own laws in, must have some justification.  Sup Ct rules on this justification in Allstate.

· Allstate 1981: For a state’s substantive law to be selected in a constitutionally permissible manner, that State must have a significant contact or significant aggregation of contacts, creating state interests, such that choice of its law is neither arbitrary nor fundamentally unfair.

· Problem w/ this ruling: contacts are not the same as regulatory interest.

· Silberman view: convenience may justify ( litigating in home state, b/ state’s interest in providing compensation for its residents s/n justify application of that state’s law to D unless D has done s/th to submit to that state’s regulatory authority in the transaction at hand.

· Weintraub: unfairness resulting from forum’s ch/law shld be taken into account in determining whether PJ is fair

· Maybe this cld fall under the reasonableness prong

· Lowenfeld: as long as j/d and ch/law are reasonable are okay, and ch/law i/n constitutionalized as much as PJ.

· Shutts 1985: KS application of law to class-action suit d/n meet Allstate std.  Emphasized fairness to parties and foreseeability of application of law.

· Established some limits on ch/law and seemed to offer some protection to nationwide Ds w/ GJ e/w

· Sun Oil 1988: Forum can apply its S/L even where it c/n apply its substantive law.

Ch/law and S/L

· Substantive vs procedural:

· S/L cld be seen as procedural rule: prevent overflow in cts and crummy cases w/ stale evidence

· Or as substantive rule: protect Ds by weighing the claim against D‘s rights

· In Sun Oil 1988, Sup Ct (Scalia) said forum can apply its S/L even where forum c/n apply its law: S/L is sufficiently procedural.

· Suggestion was that purpose is different behind state/state and fed/state allocation of authority

· LS says: n/ true.  Need uniformity and predictability in both contexts, and want to prevent forum-shopping

· Rst position: Apply S/L of forum if it is shorter; otherwise, apply S/L of claim state.

· Uniform Conflict of Laws Limitations Act: Apply S/L of state whose substantive law applies

· Keeton: NH applied its own S/L, in line w/ Sun Oil
· Ch/law and PJ: The determination that a particular jurisdiction’s law applies d/n mean that that jurisdiction has PJ

· In Hanson, FL law applied b/ Sup Ct held that FL had no PJ over DE trustee.

· B/ in Burger King, ct found that ch/law clause in K supported FL’s exercise of PJ over D

· Ch/law clauses have presumption of validity, although the courts usually require that the law chosen have some connection w/ the parties or the K

Forum non convenients/transfer

Forum non

· Common law doctrine allowing cts to dismiss an action that wld be more appropriately litigated elsewhere, even though j/d and venue reqs are met

· Earliest cases were admiralty

· 1930s: Sup Ct showed willingness to expand dismissals on grounds of convenience: Canada Malting Co 1932

· Broader application upheld in Gulf Oil 1947: non-res (, all ev in VA

· Modern applications often involve multinational corporations and global events: Piper Aircraft 1981, Hodson 1983, De Melo, 1986

· There must be another place that ( can sue, and D must agree to submit to GJ there (and waive S/L, etc.)

· B/ there’s a limits on the conditions that trial judge can make: In re Gas Plant Disaster at Bhopal 1987.

· Some state cts d/n use forum non in certain cases b/c they like to try those cases—and this makes a difference to (s in deciding where to file:

· TX d/n dismiss wrongful death cases for a long time (Dow Chemical v Alfaro 1990)

· NY will accept any K action over $1 million: bankers and attys want these tried in NY

· LA has no forum non doctrine

· FL w/n dismiss if one party is a FL resident, regardless of other convenience factors

· (s like to stay in state cts b/c of looser forum non

· S/t state cts issue injunctions against (s from litigating s/th s/w

Issues w/ forum non

· Piper Aircraft 1981 raised the question of reverse forum-shopping by D--d/n consider whether D‘s m/dismiss is motivated by desire to get more favorable substantive law, said Sup Ct—b/ Stein says this is okay, b/c ( s/n have unfettered ability to forum shop on basis of favorable law.

· (‘s citizenship matters in forum non, b/ perhaps this is discrimination against foreign (s.  There’s no bearing that that has on convenience.

· See De Melo 1986, but see Hodson 1983: trial ct used discretion in opposite way.  Big difference there: Brazilian law applied in De Melo.

· Another issue: forum non scrutiny may be redundant now that PJ inquiry includes convenience and state interests.

· Eg maybe Asahi wld have been dismissed on forum non anyway.

· Stewart suggests that forum non shld go away and convenience shld be part of initial j/d inquiry

· Stein says “forum non conveniens” shld become “forum conveniens”: look at best forum as part of jurisdictional inquiry, give no presumption to (‘s initial choice of forum, and eliminate discretion given to trial ct

· Silberman says that there shld be nationwide j/d in state and federal cts, w/ elimination of state territorial restraints, to cure unpredictability.  Wld be subject to discretionary forum non by trial judge.  This wld simplify jurisdictional inquiry and let the trial judge resolve the issue early.

· B/ Silberman d/n endorse this system b/c of lack of restraints on ch/law.

Transfer

· 28 USC §1404.  In case of substantial inconvenience, at discretion of judge, to any ct where suit cld have been brought.

· Codified forum non after Gilbert.

· If appropriate forum i/n another federal ct, it will be dismissed like old forum non.

· Hard for a D to get a transfer or forum non if there’s a resident (
· It’s gotten harder since expansion of PJ: if there’s contacts, it’s hard for D to argue inconvenience

· So usually only GJ cases get it

· Only reviewed for abuse of discretion

· 28 USC §1406: Trial ct can transfer or dismiss a case to cure defect of venue

· There must be PJ and venue in transferee ct (Hoffman)

· D is held to law of transferor ct (Van Dusen) if it’s a 1404 transfer—b/ n/ a 1406 transfer

· So ch/law follows the action in 1404, b/ n/ 1406.

· Ferens: screwy result, b/ Sup Ct upheld

· Sup Ct has held there is broader discretion for transfer than forum non dismissal, since transfer is less drastic (Norwood 1955)

Venue

· 28 USC §1391 (or 1400, 1402, etc. for specific claims)

· It’s an overlay, and generally n/ that important now that PJ has expanded

· Exception: “local action rule”: title to land claim or damages for trespass can only be heard where land is

· Usually d/n pose problem today, b/ used to before there were long-arm statutes

· Also n/ problematic b/c of in rem j/d

· State venue rules: tell you where in the state you can bring suit

· Fedl venue in diversity: where D resides, where events occurred, or in last resort (in case venue and PJ d/n coincide), where D is subj to PJ at commencement of suit
· Fedl venue in arising under: where D resides, where events occurred, or in last resort (in case venue and PJ d/n coincide), where D may be found: interpreted as requiring actual presence.

· Removal: when removed, goes to fed ct where that state is located, whether or n/ that ct wld have been able to hear the original axn.

IV. Demurrer, Pldg Reqs & SJ

Generally: Demurrer: “So what?”

· 12(b)(6): “So what?” mtn: tests the underlying substantive legal thry, taking (s allegations as true

· 12(b)(6) also tests pldg requirements.  Can be used to amend pldgs if ( h/n alleged enough.

· In a jurisdiction w/ final judgment appeals rule, c/n appeal demurrer until end of case (unless it’s granted)

· A 12(b)(6) mtn is easier to get if there’s detailed pldg reqs.  Otherwise, almost any pldg will fit the bill.

Pldg Reqs

· Rule 8: notice pldg.  Short and plain statemt of the claim.

· Justification for notice pldg: ( c/n always get the info s/he needs to fully lay out the facts in the complaint.  That’s the funxn of disc.

· Usually, (s lay out more info than req’d by Rule 8 since they want to pique the judge’s interest

· The danger of notice pldg is that it can allow frivolous claims.  Takes a bit more time to dispose of groundless complaints through M/SJ and/or demurrer.  Disc process also weeds out frivolous claims.  Also, Rule 11 punishes and deters groundless claims.

· ( can bring suit w/o a good thry.  D/n have to plead a legal thry at all.

· D has a big burden to get rid of the complaint completely

· Ds may settle even if the complaint is groundless just to avoid the costs of litigation

· Funxns of old pldg sys—more detailed pldgs—now accomplished thru pretrial process

· Rule 7(a): n/ very many pldgs are allowed.

· Leeway in pldgs:

· In fed ct and some state cts, if ( plds improper legal thry, or d/n pld a legal thry at all, ct will construct proper legal thry for the party.  Forces D to contest merits of the claim.  Does the same leeway go for D?

· Also, ct gives parties a lot of discretion to amend pldgs if it serves the merits of the axn.  Only limit on amending pldgs: if the admission of such evidence is prejudicial to other party.  See Rule 15.

· Rule 15(b): if a party brings in evidence or issues that a/n raised in the pldgs, and other party d/n object, ct will treat the issue as if it had been raised in the pldg.  Or party may amend.

· At final pretrial conference (Rule 16(d)), ct is unlikely to allow amendmts (too late—it’s just before trial)

· Pldg funxns:

1. Put other party on notice generally

2. Narrow the scope of the issues

3. Serve as an index for the issues that are going to come up

· Other pldg funxns cld be to put the other party on more specific notice, and to provide more specific notice of legal thries and facts.  Also, the pldgs cld be used to dispose of nonmeritorious claims.

· B/ these goals a/n possible w/ notice pldg (where goal is to let ( bring claims even w/o full information)

· Vis à vis nonmeritorious claims: our system has M/SJ and demurrer instead

· Relief prayed for:

· If judgment by default, ( can only get relief demanded in the complaint—see Rule 54(c)

· In all non-default Js, ( can get any relief the fact-finder says is appropriate, even if it’s more than ( asked for or if it’s relief of a diff kind than ( asked for

· Other issues:

· Shld there be a diff set of reqs for pldgs in diff kinds of cases?  Shld 1 set of FRCPs apply to all cases?

· Silberman said Congress has instituted some special rules for certain kinds of axns.  Or was it special pldgs?  And which kinds of axn?
Generally: SJ (Rule 56).  “General issue of material fact”: “Show me the evidence”

· SJ is a challenge on the evidence: ø genuine issue of material fact

· In Celotex:  12(b)(6) w/n avl b/c there wld be liability if the facts were true.  The issue was whether there were enough facts to support the claim.

· ( must show that there is some issue of fact.  Can introduce affidavits: sworn statement of facts.  There is no cross-ex, just a presentation of facts.

· 56(f): if a party is responding to M/SJ and d/n yet have enough ev, b/ may discover more ev, judge will give continuance to get the ev or will deny M/SJ (which can be raised again later)

· Key issue w/ M/SJ: is the bar too low for frivolous lawsuits to be allowed in?  Do we allow too much wasteful disc to take place before getting to dismiss frivolous suits?  A detailed pldg requirement wld allow dismissal earlier.

· Does ( need to present admissible evidence to oppose the M/SJ? Or was her inadmissible ev enough at this stage?
Discovery/Pretrial

· Judicial mgmt of disc/pretrial through Rule 16.  Differs from traditional adversary sys.

· Federal discovery rules are expansive

· Can get infor from witnesses, parties, 3d persons

· Other countries have much more limited discovery

· Mandatory disclosure: skews litigation in favor of ( at first, and makes it easier for (s to bring litigation w/ few facts

· At odds w/ rest ofo our adversary system

· Rationale: we want claims to be decided on the merits, n/ b/c s/o has more resources

· Discovery takes over some of the functions that notice pldg leaves out: narrows the issues, and prevents bad claims from hitting trial b/c gives preview of the case

· Can lead to M/SJ if there is no genuine issue of material fact

· Probs w/ disc:

· Increases cost of litigation, can be burdensome.  Ds may settle rather than bear its costs

· 26g limits s/w: signature, like rule 11.

· 26a: mandatory disclosure, b/ allows opt out for local rules or ct can order other rules

· Also, have to disclose w/ particularity things alleged, b/ w/ notice plding, n/ much is alleged

· Raises questions such as do you have to disclose impeachment evidence (to impeach other side’s witnesses)

· Also, you give other side the benefit of your lawyering skill

· It’s a continuing obligation to disclose throughout disc period

· 26b1: what is discoverable: a/th n/ privileged that is relevant to subj matter of pending action

· Need n/ be admissible, just has to be “reasonably calculated to lead to disc of admissible ev”

· 26b3: you c/n get things prepared in anticipation of litigation or for trial—preserves adversary system.  You can get trial prep materials, however, if you c/n get them any other way

· B/ you can never get atty work product

· 26b4: you have to disclose reports prepared by expert witnesses, and other side can depose; b/ consulting experts’ reports only disclosed if there’s hardship

· 26b5: you can withold some info if you think it’s privileged, b/ you have to describe it

· In most states, ( waives MD-pt privilege as to med recs by filing suit

· 30: deposition: preserves testimony up front, and you can use it at trial if witness n/ avl (32a3)

· Can depose a/o: party or 3d party

· Can depose w/ docs if need docs from 3d party

· Can be on written questions (Rule 31)

· Limitation w/ depo: witness can say d/n remember.  W/ rogs, witness has time to look it up and try to remember, so is expected to use that less.

· 10 depos only w/o leave: depos are very expensive

· Rogs (Rule 33) and RFPs (Rule 34) can only be directed at a party to the suit

· 25 rogs only w/o leave

· Can ask for a general class of docs.  Relevant b/ n/ privileged.

· 33d: option to produce business records: to keep down cost of litigation, can let other party examine and compile records if it wld take just as long for you to compile them.

· 35: D can request phys exam of ( by D‘s MD.  ( can get a copy b/ has to give copies of their exams

· Controversial rule.  If you d/n comply, there can be sanctions, b/ n/ contempt

· 36: RFAs: n/ used much b/c no one admits a/th

· 37: M/Compel disc.  Must attempt to confer.  Sanctions if it’s justified; there d/n have to be bad faith.

· Lots of disc matters are handled by magistrate-judges

· Party that d/n want to answer can M/Protective Order

· 37b: lots of bad things can happen if you d/n obey an order compelling discovery: can even strike pldgs or dismiss complaint

· For nonparties, contempt of ct is the threat

· 45a1c: must subpoena 3d party to do depo, b/ w/ party to the suit, just need to give notice.

· 3d party d/n have to travel more than 100 miles.  Protections for non-party witnesses

Proposed new rules

· Limit disc to a/th relevant to claims or defenses.  Intent is to narrow scope of disc

· Rein in mandatory disclosure: disclosure only of favorable material

· No opt-out for local rules or other rules

· Greater limitation on depos: 1 day, 7hrs for witness w/o ct’s leave

Trial
· 7th Amendment guarantees right to jury trial for suits at common law and those similar to common-law suits, even where created by cts (Curtis 1973), and facts tried by a jury c/n be reexamined by the ct

· In Curtis, ( d/n want jury.  Judge’s decisions reviewed more easily, and perhaps judge will be more objective

· You c/n have peremptory challenges based on race, b/ it’s easy to get around that by claiming another reason

· Peremptory challenges: 28 USC §1863-1869

· Rule 38 is incorporation of 7th A into FRCP

· 38b: either party can demand jury trial, b/ short time for demanding.  If n/ demanded, it’s waived.

· 7th A h/n been applied to the states by 14th A, even though 6th A (jury trials in crim cases) has been applied ot the states

· State constitutions usually require jury trials, b/ may have diff rules—6 person juries, d/n need unanimity, etc

· This is another factor for (s to weigh in choosing where to sue: this is one reason why (s s/t like state ct better

· Sup Ct in Curtis d/n decide whether state cts needed to give jury in that kind of claim, so ( cld have avoided jury by filing in state ct.

· Jury decide on legal, n/ equitable claims.  B/ where there’s overlap, jury decides the overlap (Dairy Queen 1962)

· Most cases d/n go to trial.

· Trier of fact evaluates the evidence

· Judge gives the legal std, and jury applies it, as explained by the judge, to what they think is the correct version of the facts

· Rule 51 on jury instructions

· Argument for the jury:

· Diffusion of decision-making power

· Social conscience/community stds

· B/ that cld mean bad laws d/n get changed, they just get nullified by the jury

· Maybe juries shld only be used in govt power cases, or maybe in torts w/ reas person std

· B/ s/t, like w/ complicated antitrust cases, juries are uniquely unsuited to decide the facts

· Arguments against civil juries:

· Violate consistency in the law, slow down the process, unfair cost to people who serve on juries

· Priest article: they increase the amount of litigation by increasing uncertainty, and they handle a lot of piddling cases

Control over the jury

· 49a: special verdicts: allows guiding of juries, b/ m/n be wholly effective b/c juries can figure out the implications of their answers

· 49b: General verdict and rogs: inconsistency btw verdict and answers to rogs means judge can either order a new trial or ask jury for further consideration of its answers.

· Some state reforms, esp tort reform, have given appellate cts broader powers to review jury decisions

· 50(a-b)

· About 10% of weight of ev supports: that’s the effective threshold

· 50(a): JMOL: takes the case away from the jury after evidence is in

· “No legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue”

· 50(b): renewed JMOL (JNOV): same issue.

· 50(a) must be done to get 50(b)

· Judge lets it go to the jury to preserve a verdict in case the jury decides the wrong way and the judge’s 50(a) decision d/n stand on appeal

· Gets around 7A problem b/c there’s an analog in common law: ct reserved directed verdict: ct wld let jury decide b/ overthrow.  That’s why you have to do 50(a) first, to preserve the analogy

· Trial ct and appellate ct are in equal position to grant 50(b) b/c judge is only supposed to look at cold hard record

· 59: new trial.

· “Against the great weight of the evidence”: 20% threshold

· Credibility of witnesses is an issue, unlike in 50(a/b)

· Reviewed only for abuse of discretion

· N/ a final J, reviewable, unless it’s denied

· Given when there’s an error of some sort too.

	
	Standard
	Trial ct
	Appeal
	Review

	JMOL/JNOV
	No evidence, credibility n/ an issue
	Can give
	Deny or grant is final action and reviewable
	Full review, since trial ct just uses the record and d/n take credibility into acct

	New trial
	Against the great weight.  Credibility okay.
	Can give
	Deny: final, reviewable; Grant: n/ final, n/ reviewable
	Abuse of discretion is standard


· Trial judge can order a new trial if damages are excessive: remittitur: judge says to ( that he will give new trial unless ( takes less damages

· Additur: opposite way.  Says to D: give more damages or I’ll order new trial.

· Additur d/n exist in fed cts b/c the device d/n exist at common law

· NY tort reform: appellate ct can reduce damages to “adequate compensation.”  C/n do that in fed ct b/c against 7A.

· Sup Ct says states can have way to review evidence and weight of evidence esp w/ punitive damages

· Rule 52: review of findings of fact in bench trial: must be “clearly erroneous” to be set aside.  Similar to 50a/b

· B/ full review given to findings of law

· 52c: like JMOL.  Ct makes partial finding on things that meet JMOL std, and if that’s controlling, the case goes away.

German system

· No civil jury.  Judge is the fact-finder; directs the inquiry.  Rules out unproductive lines of evidence in series of hearings that narrow the question.  Settlement is favored (b/ d/n happen as much as in US).  There’s de novo review of judge’s decision.  Judge decides expert witnesses, to avoid competing, un-credible experts.  Saves time.  It’s still adversarial.  Limited discovery.  Shifting burden of proof: if ( convinces judge, then D must unconvince her.

· C/n get docs from 3d parties.

· Fixed-cost sys.  Attys pd according to value of case.  They d/n have incentives to slow the proceedings.

Rule 11: “Stop and Think Rule”

· First Rule 11 w/ teeth was passed in 1983.  In many ways, was substitute for tougher pldg reqs.

· Old Rule 11 vs. new Rule 11:

1. Old rule allowed sanction for frivolousness, a subj determination.  New rule is obj steps: reasonable inquiry.  Much more objective standard.

2. New rule allows 21-day safe harbor: tell opposing party of your mtn, b/ wait 21 days to file it to give them a chance to w/draw the mtn.  This serves institutional interest: avoid clogging cts w/ Rule 11 mtns

3. Old rule: attorneys fees.  New rule: pd to ct, or to party, or cld be nonmonetary directive.  Atty’s fees only awarded if it serves a deterrent purpose.  Old Rule 11 was used for fee shifting, which w/n its original purpose

4. New 11(b)(3): lets ct give leeway to a party that h/n yet obtained all needed info from disc

5. May/shall distinction: new Rule 11 gives ct leeway in determining what if any sanction will be given.

· Questions: shld the same Rule 11 apply to all kinds of cases?

· Rule 11 addresses policy question: how to police the bringing of litigation.

· Cts have sanctioned attys for requesting unjustified, ridiculous damage awards (eg Stern in Buffalo Creek?)

· Ds use Rule 11 to harass (s w/o money or resources.  Rulemakers tried to address this w/

1. 21-day safe harbor

2. discretionary sanctions

3. obj std/streamlined (no subj inquiry into bad faith)

4. no attorney’s fees

· There’s a fine line btw creativity and violatns of Rule 11: this cld be dangerous and retard the growth of common law by discouraging attys from brinign suits that push the bounds of common law.  The discretn of inhospitable cts cld be dangerous.

V. Miscellaneous

· In NYT v Sullivan, Sup Ct finally uses this case to set new std for libel of public figures: “actual malice or reckless indifference” if allegation n/ true.

Appeals

· 28 USC §1291: In fed sys, circuit cts review final decisions

· 28 USC §1292: In fed sys, some interlocutory appeals are allowed: if it’s a controlling question of law or if there is s/th that otherwise cld be decisive, appeals allowed on discretion of Ct of Appeals.

· Some state cts allow interlocutory appeals generally, b/ the trend is toward final judgment rule

· One important interlocutory appeal is as to whether a group of (s should be certified as a class

· Writ of prohibition: extraordinary writ that tells a judge to stop exerting out-of-bound authority.  It’s interlocutory.  Is this the same as the other interlocutory appeals mentioned above?  Are all interlocutory appeals writs?
· Writs and mandamuses are often used in PJ cases

· A writ is considered a final J, so it can be appealed from the state sup ct to the Sup Ct

Class actions

· B1 class: shareholders

· B2 class: civil rights/injunctions

· B3 class: common questions of law or fact.

· There are special protections for absent class members: see Rule 23(b)(3), special certification and requirements, and Rule 23(c)(2): notice and exclusion

· Absent class members need special protection b/c they are bound by the class adjudication

· Shutts 1988: absent non-res class members can be bound by forum ct’s adjudication.  There is PJ over them

· They can opt-out

· B/ a/n subject to discovery or counterclaim liability, so they need fewer protections than Ds for PJ purposes

List of rules & statutes
U.S. Constitution

Article III.
1.
One Supreme Court as judicial power of the United States, and inferior courts as Congress establishes

2. Federal jurisdiction for cases arising out of federal law, treaties, controversies between states, controversies btw citizens of different states, etc.

3. Cases affecting ambassadors, etc., Sup Ct has original jurisdiction.  In other cases arising out of federal law, Sup Ct has appellate jurisdiction.  Congress has also granted additional appellate jurisdiction to Sup Ct.  Trial by jury.

Article IV
Full faith and credit clause between states, incl. for judicial decisions.

7th Amend
Courts c/n review a jury verdict


B/ see rules 50 and 59

Federal Rules of Civil Procedure (10/10/1999)
4(a)
Form of summons

4(b)
Issuance of summons

4(c)
Service with complaint; may be made by anyone who is not a party and is at least 18, or may be made by U.S. marshal if in forma pauperis

4(d)(1)
Fill in
4(e)
Service on indivs w/in a U.S. judicial district.  Personal service.

4(h)
Service upon corporations or associations:  Generally, effected through agent “authorized by apptmt or by law to receive service of process.”  If agent authorized by law (ie, n/ designated by corporation), must also mail a copy of process to D.

4(k)
Territorial limits of effective service: service of a summons is effective to establish personal jurisdiction over D who cld be subjected to state court in the state where the district court is located, or if party is joined under Rule 14 or Rule 19 and is not more than 100 miles away, or for other reasons.

4(k)(1)(a)
Allows PJ over anyone over whom a state ct wld have PJ.  This allows federal cts to use states’ long-arm or single-act statutes to get PJ, b/ only to the extent of the state statute.

4(k)(2)
In claims arising under federal law, if the exercise of jurisdiction is consistent w/ constitution and federal law, service of summons establishes jurisdiction over any D who i/n subj to any state court jurisdiction

4(n)(1)
In rem j/d if federal statute provides for it.  Must be notice, as provided by statute or svc of summons.

4(n)(2)
QIR II j/d: if PJ over D c/n be obtained by svc as authorized by Rule 4, then ct may assert j/d over assets under circumstances and in manner provided by state law where the court sits

7 Pldgs Allowed; Form of Mtns

7(a)
Pldgs: Kinds of pldgs allowed (original, cross, counter, third-party complaint).  Not very many pldgs allowed: notice pldg only

7(b)
Mtns & Other Papers
1. Application to ct for order shall be made by written mtn unless at hearing or trial

2. Rules about captions, etc. apply to mtns

3. Mtns shall be signed in accordance w/ Rule 11.

7(c)
Demurrers, Pleas, etc. Abolished.  N/ covered in class.

8 General Rules of Pleading
8(a)
Claims for Relief:  pldg must contain 1) short and plan statement of grounds for jurisdiction; 2) short & plain statement of claim showing pldr entitled to relief; 3) demand for judgment

8(b)
Defenses; Form of Denials: State in short and plain terms defenses to each claim asserted; admit or deny the averments on which the adverse party relies.  If party is w/o knowledge to deny, party shall so state (preserves denial).  May make specific denials or general denials.  General denial okay b/ subject to Rule 11.  Permits general denial or specific denials.

8(c)
Affirmative Defenses: Set forth affirmative defenses (listed in Rule).  If a defense is actually a counterclaim or vice versa, ct can treat it as such.

8(d)
Effect of Failure to Deny:  Averments in a pldg n/ denied, other than amt of damage, are admitted.  If no responsive pldg is req’d, averments treated as denied

8(e)
Pldg to be Concise and Direct; Consistency
1. Averments shall be simple, concise & direct.  No technical forms req’d.

2. Claims & defenses may be set forth alternatively or hypothetically.  D/n invalidate each other.  Statements subj to Rule 11.

8(f)
Construction of Pldgs: All pldgs construed as to do substantial justice.

11 Signing of Pldgs, Mtns, and Other Papers; Representations to Ct; Sanctions

11(a)
Signature:  All pldgs or other papers shall be signed by atty or pro se party.  Unsigned will be stricken if n/ promptly signed.

11(b)
Representations to Ct:  By presenting to ct signed paper, atty or pro se party certifies:

1) n/ presented for improper purpose

2) contentions warranted by existing law or nonfrivolous argumt for extension

3) allegations have evidentiary support or will have after disc

4) denials are warranted on the evidence or are reasonably based on lack of information and belief if party says so.

11(c)
Sanctions:  If 11(b) has been violated, ct may impose sanctions on attys, firms, or parties.  (b/ for parties representing themselves pro se, will cts  impose sanctions for mistake of law??)
1. How sanctions are initiated

a. By mtn.  N/ filed w/ ct until 21-day safe harbor expires.  Ct may award prevailing party for reasonable expenses and attys fees.  Firms responsible for attys.

b. On ct’s initiative
2. Nature of Sanction:  It’s for deterrence.  May be nonmonetary, may be pd to ct, may be pd to other parties.  Other specific instructions re: sanctions.

a. represented party c/n be sanctioned for unwarranted-at-law violations.

11(d)
Inapplicability to Disc:  Inapplicable to disc b/c they are subject to Rules 26-37 (which contain similar sanctions provision w/ slightly diff certification)

**Look again at Rule 11: where does “reasonable inquiry” come into the language?  Also, note that reasonable inquiry is objective std: if you inquire and get it wrong, and a reasonable atty wld have gotten it right, you’re still subj to sanctions.

12
Defenses and objections—when and how presented—by pldg or mtn—mtn for J on the pldgs
12(a)
When presented

12(b)
How presented

· Every defense must be asserted in the responsive pleading, except that some defenses may be asserted by mtn, incl.

1. lack of subj-matter jurisdiction

2. lack of personal jurisdiction—used even in QIR and QIR II proceedings

3. improper venue

4. insufficiency of process

5. insufficiency of service of process—used even in QIR and QIR II proceedings

6. failure to state a claim upon which relief may be granted—demurrer or “so what” mtn

7. failure to join a party under Rule 19.

· Motion making any of these defenses must be made before pleading, or you can include in the pldg

· Motion to dismiss for failure to state a claim is treated as summary judgment and dealt with first

12(d)
Preliminary hearings: prelim hring on 12(b) mtns occurs before trial on application of any party

12(g)
Consolidation of defenses in mtn
· All mtns made under 12(b) must be consolidated, except mtns specified in 12(h)(2), or they are waived

12(h)
Waiver or preservation of certain defenses:

(1) Defense of lack of personal jurisdiction, improper venue, insufficiency of service is waived if omitted from a motion or n/ included in a pleading or allowable amendment to a pleading

(2) Demurrer or defense of failure to join an indispensable party may be made in any pleading, by motion for judgment, or at trial
(3) Subject matter jurisdiction may be raised at any time by either party or by the court, and if the court agrees, will dismiss the case.

13
Counterclaim and Cross-Claim

13(a)
Compulsory counterclaims:  Pleading has to state counterclaim if it arises out of same transaction and d/n require presence of 3d parties over whom ct c/n acquire j/d.  B/ claim d/n have to be stated if 1) it’s already the subject of another pending suit; or 2) j/d over the party is based on attachment or s/th so that ct d/n have j/d to render personal judgment on that claim

13(b)
Permissive counterclaims:  Pldg may also state any counterclaim n/ arising out of the transaction or occurrence

13(h)
Joinder of Additioonal Parties:  Add’l parties may be made parties to counterclaim or cross-claim in accordance w/ Rules 19 and 20.

14
Third Party Practice

14(a)
When D may bring in 3d party:  Indemnification.  D/3d party P can bring in s/o who “is or may be liable to the 3d party P for all or part of P’s claim against the 3d party P.”  3d party D can assert claims and defenses, and P can assert any claim against 3d party D “arising out of the transaction or occurrence that is the subject matter of the P’s claim against the 3d party P”

14(b)
When P may bring in 3d party:  P can bring in 3d party if D asserts counterclaim against P and there is a 3d party who “is or may be liable” for that counterclaim

15 Amended and Supplemental Pldgs

15(b)
Amendments to Conform to the Evidence
· If issue n/ raised in pldgs arises in evidence and i/n objected to, ct shall treat as if had been raised in pldgs, or allow amendment

· Ct may allow pldgs to be amended.  Fairly liberal: opposing party has to show that allowing amendmt wld prejudice it.  Otherwise, amendment allowed.

16 Pretrial Conferences; Scheduling; Management
- part of judicial management of discovery process.  Seems like ct has v. broad discretion to attempt to persuade parties to jettison certain claims, or admit certain facts, or a/th else, in order to streamline.

17 Parties Plaintiff and Defendant; Capacity: every action shld be prosecuted in the name of the real party in interest, and capacity of an corporation to sue or be sued is determined by law under which corp was organized.  In all other cases, capacity to sue shall be determined by law of the state where the distr ct sits, except that an unincorporated association w/ capacity in a state can sue on a federal question.

18
Joinder of Claims and Remedies:  One party can join as many claims as s/he wants against another party, regardless of whether they are independent.  A party can also join two claims in which one depends on the other for its outcome—the party d/n have to wait until the first is settled to bring the second.

19
Joinder of Persons Needed for Just Adjudication

19(a)
Persons to be joined if feasible:  person who is subject to service of process and whose joinder w/n deprive ct of j/d will be joined if w/o that person complete relief c/n be accorded, or if the person claims an interest relating to the subject of the action and w/o joinder multiple litigation is possible

19(b)
Determination by court whenever joinder n/ feasible:  Ct can determine if action shld proceed w/ current parties in it, or if it shld be dismissed if the absent person is indispensable.  Factors to be considered: whether J w/o that person might be prejudicial to a/o, whether protective provisions in the J can lessen the prejudice; whether J rendered w/o that person will be adequate; and whether P will have an adequate remedy if the suit is dismissed for nonjoinder.

20
Permissive joinder of parties:  can join parties that have claims “arising out of the same transaction.”  B/ ct can order separate trials.

21
Misjoinder and Non-Joinder of Parties:  Misjoinder i/n grounds for dismissal, and parties can be dropped or added as the suit goes along.  Claims against one party can be severed and can proceed separately.  Note Newman-Green.

22
Interpleader:  Allows joinder of additional Ds where P is insurance company or similar, and where add’l Ds have claims against a policy—even where Ds’ claims a/n of common origin or are adverse to each other

23 Class actions.  Look this up.
23(b)(3)
Special certification requirements for B3 class members

23(c)(2)
Notice and exclusion provisions for absent class members

26(a)
Mandatory disclosure of a/th having to do w/ what was stated in the complaint

- so the more you state in the complaint, the more facts that must be disclosed

36
Requests for Admission

(a) party can serve RFAs of matters w/in scope of Rule 26(b)(1) after discovery conference.  Matter admitted unless other party answers w/in 30 days.  Answers must be clear and complete (see specifications in rule).

(b) A/th admitted is conclusively established for purposes of present action only unless a party gets leave from the court to amend or withdraw the admission

37
Failure to Make or Cooperate in Discovery; Sanctions

37(a)
Motion for Order Compelling Disclosure or Discovery

· must be made in appropriate court

· if party fails to disclose s/th, other party may move to compel after good-faith effort to confer

· evasive disclosure is treated as failure to disclose

· there are sanctions for whoever is at fault (moving party, if the motion is denied and ct enters protective order on nonmoving party, may get sanctioned as well

37(b)
Failure to Comply with Order

· Sanctions, contempt of court, striking pleadings, not allowing an answer favorable to noncompliant party, etc., as well as reasonable expenses unless ct finds that failure was justified

37(c)
Failure to Disclose; False or Misleading Disclosure; Refusal to Admit

· nondisclosing party c/n use that evidence at trial

· special provision re: establishing genuineness of documents

37(d)
Failure of Party to Attend at Own Deposition or Serve Answers to Interrogatories or Respond to Request for Inspection

· ct may apply sanctions including striking pleadings, etc., and reasonable expenses

· Failure w/n be excused b/c discovery was objectionable unless the party that failed had a pending m/protective order

37(g)
Failure to Participate in the Framing of a Discovery Plan: ct may impose attorney’s fees and reasonable expenses on nonparticipating party.

38
Jury Trial of Rt:  Asserts rt to jury trial, how and when waived.

45 Subpoena
45(a)
Form; Issuance
45(b)
Service

1) May be served by a/o not a party over 18.  Tender fees and mileage; notify party of commanded produxn of documents

2) Subpoena may be served a/w w/in judicial district, or 100 miles from deposition, trial, etc., or a/w in state where state statute permits service of subpoena.  Also, U.S. laws may provide for subpoena.

45(c)
Protection of Persons Subject to Subpoena
1) party must try to avoid imposing undue burden or expense on person subj to subpoena.  Ct may enforce w/ expenses, lost earnings, atty’s fees, etc.

2) if docs are all that is needed, person need n/ appear.  Also may make written objection to any inspection or copying.

3) Ct may quash subpoena for a variety of reasons: n/ enough time for compliance, requires person to travel more than 100 mi, requires privileged disclosure, requires trade secrets, etc.  Ct may modify subpoena to make it just.

45(d)
Duties in Responding to Subpoena:
1) req. on how doc is produced

2) if info is privileged or protected, party must describe it and why it is protected so that other party can contest

45(e)
Contempt: Failure to obey subpoena is contempt, w/in limits.

50 Judgment as a Matter of Law in Jury Trials; Alternative M/New Trial; Conditional Rulings
50(a)
Judgment as a Matter of Law
1. For during trial if party has been fully heard on an issue and “there is no legally sufficient evidentiary basis for a reasonable jury” to find for that party

2. M/J as a Matter of Law can be made any time before submission of case to jury

50(b)
Renewing M/J after Trial; Alternative M/New Trial
· even after jury decision & judgment, party has 10 days to M/New Trial.  Ct may allow judgment to stand, order new trial, or enter judgment (options depend on whether jury returned a verdict)

· credibility of witnesses i/n important; n/ considered by judge or appellate ct.  What matters is whether there was some evidentiary basis.

50(c)
Granting Renewed M/J as a Matter of Law; Conditional Rulings; New Trial Mtn:  not yet covered

50(d)
Same: Denial of M/J as a Matter of Law:  If denied, party who prevailed on mtn may req. new trial on appeal if the appellate ct erred in denying M/J.  I’m n/ really sure how this rule wld be applied or what the implications are.  We h/n covered it specifically in class.

54 Judgments; Costs
54(b)
Judgment Upon Multiple Claims or Involving Multiple Parties:  Ct may enter judgment for one of more than one claim for relief only upon express determination that there is no just reason for delay.  W/o that, any judgment against one party d/n terminate the action as to any party and any decision is subject to revision before final judgment for all parties.  How does this relate to final appeals?  Can ct review a judgment involving one of multiple parties before final adjudication?

54(c)
Demand for Judgment:  Judgment by default c/n be more than the relief prayed for by ( or of diff kind of relief.  B/ if n/ judgment by default, judgment can be granted for any kind of relief the party is entitled to, even if it h/n been demanded.

56 Summary Judgment

56(a)
For Claimant

· claimant may file m/sj at any time after 20 days past commencement of action or when respondent files m/sj, w/ or w/o supporting affidavits

56(b)
For Defending Party: may file m/sj at any time w/ or w/o affidavits

56(c)
Motion and Proceedings Thereon:

· hearing at least 10 days later

· adverse party prior to hearing may serve affidavits

· judgment as a matter of law tendered if “there is no genuine issue as to any material fact”

56(d)
Case Not Fully Adjudicated on Motion

· if ct adjudicates via sj on only part of the case, ct will specify the facts that are w/o substantial controversy.  At trial, these facts will be deemed established.

56(e)
Form of Affidavits; Further Testimony; Defense Required

· affidavit requirements: made on personal knowledge, show admissible facts, and show affirmatively that affiant is competent to testify on matters testified

· Affidavits may be supplemented or opposed by other discovery

· Adverse party c/n rest on denials or allegations made in pleadings b/ must set forth specific facts by affidavits or otherwise.  If n/ appropriate response, SJ will be entered

56(f)
When Affidavits Are Unavailable: Ct may refuse m/sj or order continuance or a/th else that is just.  This may happen if n/ enough disc has occurred.

56(g)
Affidavits Made in Bad Faith: Ct may order party submitting bad-faith affidavits to pay expenses, incl. attorney’s fees, and can hold offending party or attorney in contempt.

59 Against the great weight of the evidence is the std.  Credibility is okay to consider

59(e)
Has to do w/ housekeeping things like whether (‘s name was misspelled.  D/n matter.

60(b)
Get this.  Back to the original forum to attack a rendered J, such as when new evidence has come up.

64
Seizure of person or property.  Fed ct uses the attachment law of the state where it sits, unless a US statute governs, and ( can get arrest, attachment, garnishment, replevin, sequestration, and other remedies.

65 Injunctions

65(b)
Temporary Restraining Order; Notice; Hearing; Duration

69
Execution of judgements: use state statute, unless there is a US statute that governs.

28 U.S. Code
§1254
Sup Ct can review cases from circuit cts by certiorari before or after rendition of J, or by certification of any question.

· This is an expansion of Sup Ct app j/d granted by Cong

§1257
Sup Ct can review decisions of highest state cts if the question is whether state statute is “repugnant to” the Constitution or if any Constitutional right, privilege or immunity is involved or if federal law is involved.
· This is an expansion of Sup Ct app j/d granted by Cong

§1291
Final decisions of district cts: Circuit cts have jurisdiction over appeals of final decisions of district ct (except where Sup Ct reviews, which i/n often)

§1292
Interlocutory decisions: In fed sys, some interlocutory appeals are allowed: if it’s a controlling question of law or if there is s/th that otherwise cld be decisive, appeals aollowed on discretion of Ct of Appeals.

§1331
District courts have original jurisdiction arising from Constitution or federal law.

§1332
(a)
Diversity of citizenship: with citizens of two states, and amounts over $75,000, federal courts have jurisdiction.

· Judicial interpretation has held that this requires maximum diversity: all (s from diff states than all Ds


(c)(1)
Corporations can be treated as citizens of any state in which they are incorporated AND as citizens of any state where they have their principle place of business


*This d/n matter for PJ purposes, just sets up citizenship for purpose of determining diversity.

§1335
Interpleader:  Original j/d for fed cts in cases where an insurance company is exposed to multiple claims on the same policy.  Ins co can litigate the whole thing at once, even where the claims are unrelated or adverse to each other.  Allows original j/d in fed ct where two or more claimants are of diverse citizenship, even if ins co i/n diverse from them.  Is that correct?
§1343
District cts have original jurisdiction of any civil rights violations even if they arise under state law

§1359
District cts d/n have diversity jurisdiction if diversity only achieved by improper or collusive joining of parties

§1391
Venue generally
(a) Diversity j/d: venue is where any D resides, if all Ds reside in same state; where substantial part of claim occurred; or as a last resort, any district where any D is subj to PJ at the time the action is commenced
(b) Arising under j/d: where any D resides, if all Ds reside in same state; where substantial part of claim occurred; or as a last resort, any district in which any D may be found
(c) Corporate D deemed to reside in any j/d where there is GJ at time action is commenced

§1392
Federal local action rule

§1404
Change of venue: transfer “for the convenience of parties and witnesses” to any other where the suit might have been brought

§1406
Ct can transfer (or dismiss) to cure venue problem

§1441
Actions removable generally
(a) if district courts have original jurisdiction and suit is brought in state court, D may remove to nearby district court

(b) actions where there is diversity: “removable only if none of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought.”

§1446
Procedure for removal:

(a) D file in district court a notice of removal together w/ all filed papers in the case.

(b) D must file notice of removal w/in 30 days of receipt of initial pldg, unless it is n/ yet clear that the axn is removable.  In that case, D must file notice of removal w/in 30 days after it becomes evident that the axn is removal.  B/ D c/n file for removal more than 1 yr from when axn commenced.

- This might occur if a local D is dismissed and thus the case becomes removable on div grounds

(c) (refers to crim matters only)

(d) After filing notice of removal, D must give written notice to adverse parties and to the ct.  This effects removal until the case is remanded if that occurs.

§1447

Procedure after removal

§1652

Look this up.  Federal ct applies the law of the state where it sits and that state’s ch/law rules

§1655
Lien enforcement; absent Ds:  In action re: property in the j/d, ct may order absent D to appear; shall personally serve if possible.  If n/, publication for 6 wks.  If D d/n appear, QIR okay, b/ D may appear w/in one year, and J will be set aside and D can plead.

§1738

Full faith and credit for state and territorial statutes and judicial proceedings.
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