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Personal Jurisdiction:

Jurisdiction over the parties or their property
THE TEST:

1.  Does the court have adjudicatory authority over the D or the D’s property?


2.  Does the court have jurisdiction over the subject matter?


3.  Has proper notice been provided?


4.  Has the D had an adequate opportunity to be heard?


5.  Does this court have venue? (A subconstitutional test)

I. PENNOYER v. NEFF (USSC 1877)

A. Facts
1. Action ONE: Mitchell (OR citizen) sues Neff (CA) over $300 in legal fees in OR state court.  Neff is served with process through publication in newspaper.  The court asserts in personam jurisdiction (not in rem b/c Neff did not own the property at the time).  Neff does not appear; Mitchell wins by default.  Neff’s OR property (which he only gets title to after this case) is subsequently sold by the sheriff in execution of the faulty judgment.  Pennoyer purchased the land from the sheriff.

2. Action TWO: Neff sues Pennoyer in Federal Circuit Court of OR claiming title over the OR property.  Testing validity of Judgment one.  A collateral attack on sale of property in the federal system.

B. Issue:
1. Is this type of notification adequate to give the court in personam jurisdiction over Neff?

C. Significance:
1. Three kinds of personal jurisdiction set out:

a. In personam
(1) The court exercises power to render judgement for or against the totality of the person and his property by virtue of his presence within the state or citizenship there.

(2) Service=personal service within the bounds of the state.  “Tag jurisdiction” is required.  Service by publication doesn’t establish J over out-of-state defendants.

b. In rem:
(1) Action brought against property- tangible (real estate) or intangible (stocks and bonds)

(2) Technically, it’s the property, not the D, who comes before the court

(3) The court exercises power to determine the status of the property within its borders- judgements are binding on all parties with interest in that property

(4) Service = publication + attachment (seizure of property)

c. Quasi in rem:
(1) action brought against person but recovery limited to value of property within the court’s J.

(2) Service = publication + attachment

(3) No “full faith and credit” requirement because judgment limited to property within the state.

2. Other options not in this case

a. Consent to adjudicatory authority

b. Stay out of the system entirely.

(1) Special appearances - Tickle v. Barton
(2) Collateral Attacks: A collateral court cannot treat an error in another court as a nullity, but under Rule 60(b), you can go back to the original court and ask that court (and that court only) to recognize its own error. And then this decision can be appealed on grounds of abusive discretion.

A. HOLDING:

1. Article IV: full faith and credit shall be given in each State...to judicial proceedings of every other State.  The court rendering judgement must still have jurisdiction over the parties and subject matter.

2. 14th Amendment: Due process of law requires certain service obligations or else full faith and credit is denied.

3. Territoriality: each state possesses exclusive J and sovereignty over persons and property within its territory.

4. So, a state has the power to adjudicate a dispute involving a nonresident if and only if he could be personally served or his property attached within the state.
5. A Defendant- focus is introduced here, and lingers until WWVW, et al.

A. TRADITIONAL BASES FOR PERSONAL JURISDICTION
1. RESIDENCE
a. A party who is domiciled in the forum will always be subject to a suit within the forum- both present domiciled Ds and those residents who are currently absent.  Choosing to be domiciled in the state implies consent to be brought to court there.

b. Blackmer v. United States(USSC 1932)

(1) A court may assert jurisdiction over any citizen who is absent, even if they’re in France

c. Milliken v. Meyer (USSC 1940)

(1) Upheld process served on a WY resident in CO: Blackmer principle applied to state litigation.

2. PRESENCE
a. A party who is present within the forum will be subject to in personam jurisdiction, regardless of the type, length, or purpose of the current visit.

b. Grace v. MacArthur (Ark. 1959)

(1) Upheld service of complaint made on D while flying from TN to TX while over Ark.

(2) “when the party is in the state, however transiently, and the summons is actually served on him there, the J of the court is complete, as to the person of the D.”

(3) Burnham held the assertion of J came from the fact that D has the reasonable expectation of being haled into court.  In Grace, the D chose the trajectory that flew him over the state.  

c. Burnham v. Superior Court (USSC 1990)

(1) Court held that modern notions of personal J- minimum contacts/purposeful availment- do not undermine the traditional basis for presence jurisdiction.

(2) Any voluntary presence, for any amount of time and for any purpose (related or unrelated) wll be sufficient for J.

(3) Minimum contacts required only for absent D, as in one who has never been in the state or whcih is incorporated outside of the state.

(4) Potential burdens are slight, based on the notion that D has journeyed to the forum at least once before (when served with process)- and there enjoyed fruits of state’s economy and security.

d. Quill Corp. v. North Dakota (USSC 1992)- mail order’s contacts with in-state customers through the mails were sufficient to support J with respect to purchases of goods for use in the State (suing for taxes). 

A. CONSENT
1. Can be expressly given- assumed to be in any situation where D has previously brought suit.

2. Adam v. Saenger (USSC 1938)

a. TX corp. sues Montes, who files a cross-action in CA court.  TX defaults.  Judgement for Montes, who tries to have it enforced in TX, which TX resists claiming CA didn’t have J for the cross-action.

b. Nothing in the 14th Amendment prevents a state statute that gives in personam jurisdiction in a cross-action against a plaintiff in its courts, upon service of process or of appropriate pleading upon his attorney of record.

c. Since P voluntarily submitted himself to that court by bringing suit there, there is nothing arbitrary/unreasonable in treating him as being there for all purposes to when presence is required.

d. Is there in personam J over P in any case then arising in the state?
A. IMPLIED CONSENT
1. Will be assumed in cases of interstate travel (if a long-arm statute exists).  But it’s “a fiction of consent.”

a. Hess v. Pawloski (USSC 1927)

(1) Accident ocurs in state in which one party is a nonresident

(2) State’s power to regulate use of its highways extends to their use by residents AND nonresidents.

(3) Acceptance of rights/privileges of states conferred as evidence by driving on the road.

b. Henry Doherty and Co. v. Goodman (USSC 1935)

(1) Similar principle to Hess.

(2) Upheld Iowa’s right to assert jurisdiction over a nonresident selling securities in the state when the claim arose out of those sales.

I. INTERNATIONAL SHOE CO.  v. WASHINGTON (USSC 1945)
A. Facts:

1. International Shoe solicited business in Washington through commissioned salespeople who were not authorized to make contracts or accept payment.  No warehouses, offices or factories.

2. A DE corporation with its main offices in MO.

3. Washington sues for unemployment taxes on wages to sales reps- Shoe claims it had no agent on whom service of process could be made.

B. Issue:
1. Is it reasonable in the context of our federal system (within the borders of the constitution?) to require D to defend the particular suit in the forum state?

A. Significance:

1. If the D is not present within the forum, Due Process requires that D have certain minimum contacts with a state so that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.
2. Notion of presence within territory is expanded- now it symbolizes activities of corporation by its agents within a state.

3. CONTACTS TEST- a qualitative “Neck-O-Meter”

a. Balance both amount of contacts (continuous and systematic v. isolated) and relatedness of contacts (related v. unrelated).

b. GENERAL JURISDICTION

(1) D’s contacts are so continuous and systematic that he can be sued in the state on anything, related or unrelated.  E.g., large companies such as IBM or Time magazine.

(2) When continuous activity exists, but does not give rise to a cause of action, general J may be found through minimum contacts.

c. SPECIFIC JURISDICTION

(1) Assumes relatedness

(2) When contacts are sporadic, but the cause of action rises from them.

4. FAIRNESS TEST
a. “Traditional notions of fair play and substantial justice”

b. Did D enjoy the benefits/protections of the state so that it’s fair to impose obligations?

c. “Estimation of inconvenience” that would result from defending “away from home” is relevant as well.

A. THE FIELD (not Justice Field) THEORY OF JURISDICTION-

1. Continuous and systematic + Related  Jurisdiction
a. International Shoe v. Washington 1945

1. Continuous and systematic + Unrelated  Sometimes jurisdiction
a. Perkins v. Benguet 1952

(1) J granted because of continuous and systematic corporate activities (files were kept in forum state)

b. Fisher Governor Co. v. Superior Court 1959

(1) J denied because process only served on independent reseller who sold D’s products in forum state.

1. Sporadic + Very Related  Sometimes jurisdiction
a. McGee v. International Life Insurance 1957

1. Sporadic + Unrelated  Usually no jurisdiction
a. Hanson v. Denckla
(1) J denied- PA resident establishes DE trust, moves to FL.  Heirs sue in FL to invalidate her changing will from FL.  USSC finds FL courts had no J over the DE trust, b/c contacts too minimal.

b. Frummer v. Hilton Hotels
(1) J granted against corp. b/c related subsidiary corp. had substantial contacts with forum state, and two corps. were “interlocked.”

c. Ratliff v. Cooper Laboratories, Inc.
(1) J denied- SC not able to hear case b/t nonresident Ps and nonresident drug companies; sporadic and unrelated activities outweighed considerations of choice of law.

d. Helicopteros Nacionales v. Hall
I. Statutes, generally speaking
A. Scope = wide ranging

1. A broad statute- can go to outer bounds of constitutionality

2. A narrow statute- carves out only small parts of constitutional authority.

B. Development

1. After Hess and International Shoe, states began formulating broader statutes

a. General in nature; any activity within the state

b. Enumerative; specific activities only, such as driving.

2. These don’t evolve organically; they are isolated jumps by different legislatures in specific contexts.

C. THE LONG-ARM STATUTE ANALYSIS
1. Does the statute apply to the facts of the case?

2. Does the statute reveal a legislative intent to allow J?

a. Consider any changes or revisions that were made to the wording.

b. Look at the Record for the legislature where it was debated.

3. Must the business or contacts that occur within the state relate to the transaction which gave rise to the cause of action?

I. GRAY v. AMERICAN RADIATOR & STANDARD SANITARY CORP. (IL SC 1961)
This comes between the worlds of Shoe and World-Wide Volkswagen
A. Facts:

1. Gray (an IL citizen) sued Titan Valve (OH), et. al, to recover for personal injuries as a result of a faulty safety valve in a hot water heater.  Others consent to jurisdiction; but not Titan.

2. Titan is found subject to IL state long-arm statute and court asserts adjudicatory authority over them.

3. They make a special appearance to dispute J on the notion that they had not purposefully shipped its valves into IL, but rather through a PA intermediary.  

B. Issues:
1. Was the tortious action within the governing state?

2. Is the jurisdiction asserted Constitutional?

C. Holding:

1. In the statute, the definition of tortious is where the actual injury occurred, and therefore the state can assert J.

a. Restatement of Conflicts: Consider the place of tortious act to be where the last event happened.

b. Statute of limitations draws from the time of last event- thus legally significant as “place”

2. Minimum Contacts Test: satisfied if either the act or transaction sued on occurs there (specific) or if the D has engaged in sufficiently substantial course of activity in the state (general).  
a. D put the product into the stream of commerce- could have been foreseen being haled into court.

b. Enjoys the benefits of the state

A. Related Cases

1. Feathers v. McLucas (NY 1965)

a. “Tortious act within state” statute refers to the negligent act, not the actual injury.

b. This comes from a different interpretation of “legislative intent” than Illinois in Gray.  

c. NY plaintiffs injured when tractor-drawn liquid propane exploded.  Tank manufactured in KS, sold to MO corp., sold to PA corp.  NY refused to assert J.

2. Green v. Advance Ross Electronics (IL SC 1981)

a. Also distinguished from Gray
b. D’s misconduct hurt the corporation- although it took place outside of the state (TX), $ damages fell within because corp was from IL.  They tried to sue him in IL court.

c. J denied- too remote to constitute “within the state,” because actions all happened in TX

3. Murphy v. Erwin-Wasey, Inc. (NY Fed Ct., 1st Cir., 1972)

a. Intentional tort cases get more liberal reading of “within the state.”
b. D communicated false statements from NY to P in MA by phone and mail- court decided this happened “within the state.”

c. “Modern business practices”- court would be closing its eyes if it allowed personal J when a corp. sends a personal representative into the state, but not when it uses the USPS.

d. BUT: McIlwee v. ADM Industries (7th Cir. 1994) holds the opposite in Ill.

4. Grimandi v. Beech Aircraft Corp. (KS 1981)

a. French Ps- liability suit in KS for damages from a plane crash in France.  Named Canadian corp. that regularly sold airplane engines to the KS-based manufacturer of the plane.  This engine, however, was a replacement put in in Canada.

b. Ps asserted J under a KS statute allowing J over a D when the cause of action arises from the transaction of business within the state.

c. J granted- “Arising from” requirement may be met by a test of “but-for” causation.  But for the Canadian manufacturer’s business with the KS company, it would not have had the occasion to install the replacement engine in Canada.

5. Jim Fox Enterprises v. Air France (5th Cir. 1981)

a. Statutory Interpretation:Round one- Action not “arising out of”- Federal court ruled that there was not enough of a nexus between large contacts of corporation with TX and the action on which they were suing (breach of warranty for repairing defective navigation system).  Constitutionally OK, but the statute did not reach.

b. Round two- J granted, post-Helicopteros- change interpretation accordingly.  State court said the long-arm statute reaches as far as the Constitution permits.

I. DUE PROCESS AND LONG-ARM STATUTES
A. Generally

1. Predicate act, such as transacting business, tortious act, signing contract, owning property

2. Trigger, activating the potential by serving with process or service by publications

3. Terms of limitations, such as limiting claims to those against in-state Ps.

B. McGee v. International Life Insurance (USSC 1957)

1. Insurance contract = sufficient contact with CA to allow J over D.

2. Indicative of the shift from convenience of D to the convenience of the P and the forum state.

3. Modern transportation/communication makes it less burdensome to defend in other states.

4. RULE: If sufficient minimum contacts exist, court will balance interests (of P, D, and forum).  There is no need for continuous activity.
5. This case was a serious expansion of state adjudicatory authority; the only contact the D had with the state was the contract out of which the suit arose.

A. Hanson v. Denckla (USSC 1958)

1. Trust established in DE, but trustee moves to FL, changes her trust to give money to her grandchildren.  2 other daughters sue in FL claiming the changes weren’t proper.  Meanwhile, grandkids go to court in DE.

2. J denied- DE trustee did not have minimum contacts (simply b/c the beneficiary resided there) with FL of the kind necessary.  Since no J over the trustee, the FL judgment is not entitled to full faith and credit.  

3. This case returns to a defendant focus, considering the convenience of the DE trustee.

4. Court emphasized that D had not purposefully availed himself of the privileges of the state.

5. Here convenience choice was easy; the court chose a suit with an undisputed jurisdictional issue over a suit with a disputed one.

6. DISSENT: Justice Black says that having a client in FL is a sufficient contact.

A. Empire Abrasive Equip. Corp. v. HH Watson, Inc. (3rd Cir. 1977)

1. State interests - as long as the forum’s interest in opening courts to litigants is of due process dimensions then the sovereign rights of the sister state aren’t unconstitutionally abridged.

a. Palpable interest-rationally connected with public policy-in adjudication of dispute within its borders
B. All-State Insurance Co. v Hague (USSC 1981)

1. Choice of law much more relaxed than restriction on state jurisdiction.

2. “The state must have a significant contact or significant aggregation of contacts, creating state interests, such that choice of law is neither arbitrary nor fundamentally unfair.”

3. Court allowed Minn. to apply its own law to a case in WI.  Resident who moved there to get J (b/c Minn. law allowed insurance stacking and WI did not).

I. WORLD-WIDE VOLKSWAGEN CORP. v. WOODSON (USSC 1980)

Between 1958 and 1980, the USSC says nothing about state courts doing anything wrong by expanding their jurisdiction.

A. 
Facts:
1. Two NY residents bring suit in OK state court against the auto manufacturer (Audi), its importer (USV), regional distributer (petitioner WWV) and retail dealer (Seaway).

2. Ps sued under an OK long-arm statute: J over “any party who cause(s) tortious injury in state by an act or omission outside this state if he regularly does or solicits business or engages in any other persistent course of conduct...”

3. Ps want to prevent a diversity suit by keeping in Seaway.  Ds want to remove to federal court.

B. Issue:

1. Can OK court exercise in personam J over a nonresident auto retailer and distributor when the Ds’ only connection to forum is the fact that an auto sold in NY to NY residents became involved in an accident in OK?

A. Holding:
1. Justice White: Minimum contacts test must test two things: Sovereignty +convenience/reasonableness.
a. SOVEREIGNTY
(1) Must limit the state’s authority in order to protect the sovereignty of other states

(a) Convenience and state interests insufficient- Due Process clause does not contemplate that a state may make a binding judgement in personam against individuals or corporations with which the state has no contact, ties or relation, even if it’s the most convenient forum

(b) D must also have sufficient contacts

b. CONTACTS- first step before the convenience analysis

(1) FORESEEABILITY (how does foreseeability mesh with contacts?)
(a) D’s conduct must be such that he should reasonably anticipate being haled into court there.
(b) Due Process allows Ds to structure with some minimum assurance as to where that conduct will or will not render them liable to suit.

(c) Foreseeability alone is not sufficient when discussing portable torts, else Ds liable everywhere, because it’s the P who transfers the property without the D’s knowledge.

(2) Sexton thinks this statement (on bottom of p. 100) is huge; Due Process will always set some limit on state sovereignty, and will do so in the interests of preserving federalism.

(3) PURPOSEFUL AVAILMENT TEST
(a) Clear notice of suit there if purposefully avails self of privilege of conducting activities within the forum state.

(b) If the sale of products is not an isolated occurrence, but arises from efforts of manufacturer/distributor to serve (directly or indirectly) the market, it is not unreasonable to subject to suit in any one of those states in which D received economic benefit and protections.

(c) White’s test: “The forum state does not exceed its powers under the Due Process Clause if it asserts personal J over a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum state.”
a. THE PORTABLE TORT

(1) A portable tort that results from P’s unilateral action - such as driving a car- will be considered too fortuitous to satisfy minimum contacts.  Volkswagen
(2) If D purposefully puts his product in the stream of commerce, then it is an intentional instrument of the upstream actor, which can control movements of the stream.  Gray
(3) The stream is not enough in Asahi; D must manifest a directed and purposeful availment of forum.

a. CONVENIENCE/REASONABLENESS
(1) To protect the D from litigating in a too distant or inconvenient forum

(2) Much broader than before, however; goes beyond a D-focus

(3) WWV court doesn’t get back to this because the contacts test fails- but here comes Burger King
(4) Factors:

(a) burden on D (primary concern)

(b) State’s interest in adjudicating

(c) P’s interest in convenient relief

(d) Interstate judicial efficiency

(e) Shared interests of several states in further substantive social policies

A. Brennan’s Dissent
1. The majority focuses too tightly on minimum contacts- should put more weight on strength of forum State’s interests and whether there’s any actual inconvenience to D.

2. Greater convenience allows for further contacts

3. We should move away from an exclusive D focus.  The world is not as it was when Shoe was decided.

A. Other cases

1. Insurance Corp. of Ireland v. Compagnie Des Bauxites de Guinee (USSC 1982)

a. State sovereignty interest is ultimately a function of the personal liberty promised by Due Process.  If real issue was sovereignty, then personal J could never be waived b/c an individual cannot waive state’s sov.

2. Bodine’s Inc. v. Sunny-O Inc. (IL 1980)

a. Same long-arm statute as in Gray.  Suit for breach of warranty relating to a delivery of OJ to Bodine’s in IL.

b. J granted- sale arose from D’s efforts to serve, directly or indirectly, the market for its products in various states, including IL.

1. Keeton v. Hustler Magazine, Inc. (USSC 1984)

a. Regular monthly sales of thousands of magazines cannot be considered “random, isolated or fortuitous.”  P does not have to pass the minimum contacts test.  Long-arm statute allowed J.

b. NY resident brought a libel suit against the OH corporation in federal court in NH!  (Only state where libel is not time-barred).

c. Dicta: doesn’t matter about P’s contacts with state.  Also, shouldn’t confuse choice of law with personal J- but later, court held that NH law would not apply.

d. Sexton: doesn’t it eliminate federalism to allow a state court to hear a national defamation case?  Is it fair to apply a state law to the whole country?

1. Kulko v. Superior Court (USSC 1978)

a. Child support agreement at issue.  D buys ticket to CA for his daughter who wants to go live with her mother.  Mother buys the other child (in NY) a ticket without his knowledge.

b. J denied- USSC reverses lower courts, who claim buying a plane ticket is a “purposeful act” outside CA that caused an effect within CA.  USSC says that this does not constitute purposeful availment.

c. Nature of the contact must have some connection to the case if it is truly minimal.
I. BURGER KING v. RUDKEWICZ (USSC 1985)

A. Facts:

1. BK brings a breach of franchise suit in FL Federal District Court against two MI businessmen.

2. Court applies FL long-arm statute- anyone who “breaches a contract in the state.”

3. The franchise is a 20-year contract established in Miami, governed by FL law, with all fee, notice and management policies coming from FL.

4. BUT: day-to-day supervision comes from the MI offices.

5. D claims no J- he’s never even been to FL, and a boilerplate K shouldn’t bind him there.

A. Holdings:

1. Justice Brennan: 5 convenience criteria (from WWV) sometimes serve to establish the reasonableness of jurisdiction in cases with a lesser showing of minimum contacts than would otherwise be required.

2. But unlike McGee, a single contract is not sufficient contact.  The court must evaluate the way in which the contract led to the contact with the state.

3. Where a D who purposefully has directed his activities at forum residents seeks to defeat J, he must present a compelling case that the presence of some other considerations would render J unreasonable.  D-burden!

4. J is “presumptively” not unreasonable if the above conditions are met

5. What to look for (to determine whether contact was sufficient or not):

a. D’s experience and sophistication

b. Whether there were deliberate and continuous relationships

c. Fair notice (both by K and by course of dealing)

d. Whether there is extreme inconvenience to the D.

6. Essentially, whenever two businesspeople enter into substantial, conttractual relationships, either will be subject to jurisdiction in the other’s home state.  

A. Other cases

1. Alchemie International Inc. v. Metal World Inc. 1981

a. J over nonresident seller is valid even when all relations and contacts are exercised by telephone.

2. Hasenfus v. Corporate Air Services (D.C. 1988)

a. Iran-Contra case where none of the Ds were from D.C. & none had business there; breach didn’t occur there.

b. J denied- mere fact that D.C. was the “nerve center” of a conspiracy doesn’t grant J- it’s not provable.  

I. ASAHI METAL INDUSTRY v. SUPERIOR COURT (USSC 1987)
A. Facts:
1. Motorcyclist injured in a CA accident.  Sues under long-arm statute (CA is congruent with Constitution).

2. Cheng Shin, a Taiwanese manufacturer, impleaded Asahi, which has no direct control over sales in CA and had no control over the system of distribution.

B. Holdings (by multiple split pluralities)

1. So inconvenient that it outweighs minimum contacts and purposeful availment

a. Four justices rely on stream of commerce theory to show that Asahi had minimum contacts with CA.

b. But it would be unreasonable and unfair for CA to hear the case because:

(1) of the burden of defending in a foreign legal system

(2) of the slenderness of CA’s and Cheng Shin’s interests in hearing claim heard in CA

(3) Strong federal and state interest in not creating foreign relations problems by hearing case

(4) So Reasonableness and Multi-factored Convenience > Sovereignty

2. No purposeful availment or even minimum contacts

a. Four justices (O’Connor, Rehnquist, Powell, Scalia) argue that just placing a product into the stream of commerce isn’t sufficient to demonstrate purposeful availment.  This is a new, D-oriented test.

b. Additional conduct of the D might indicate purposeful availment.  Such as:

(1) Advertising, marketing, customer service or distribution

3. Awareness = minimum contacts

a. Brennan argues that awareness that the product was marketed in the forum state is enough to fulfill the minimum contacts requirements.
b. Economic benefit- products regularly sold in CA, not just a fortuitous occurrence

c. Knowingly benefitted from the consumption stream.

4. Asahi does not affect Gray because this was a 3rd party claim- not a primary claim by the injured party against a foreign manufacturer.  

A. Other cases

1. Parry v. Ernst Home Center Corp. (UT SC 1989)

a. Maul manufactured by Japanese corp., sold to Japanese co. for export, sold to CA corp. who sold to regional distributor who distributed throughout Western US (Ernst in ID).  Sold to woman who gave to her father in Utah who loaned it to P.

b. J denied- Court used additional conduct test.

c. Sexton: UT SC is very concerned about sovereignty.  Why?  Perhaps because they are using forum as a surrogate for choice of law because the former will probably decide the latter.

d. Brennan would say if there is evidence the mauls are sold in UT, then J is proper in UT.  But this evidence is lacking, so the court doesn’t get to this test.  Michael Pastor calls Brennan’s idea “strict susceptibility.”

2. Nelson by Carson v. Park Industries, Inc. (7th Cir. 1983)

a. Manufacturers and primary distributors have broader scope than secondary distributor/retailer- subject to J in more jurisdictions.

b. They are at the start of the distribution system, intend to serve a broader market and derive benefits from a larger market.

c. They purposefully try to make their product available in as many forums as possible.

3. Irving v. Owens-Corning Fiberglass Corp. (5th Cir. 1989)

a. Rejects Asahi because of vagueness, goes back to WWV.

I. GENERAL JURISDICTION AN D STATE LONG-ARM LAWS
A. Perkins v. Benget Consolidated Mining Co. (USSC 1952)

1. Philippino corp. had continuous and systematic corporate activities within the OH forum during the Japanese occupation of the Phillipines.  No transaction-related contacts required.
2. Therefore, subject to personal J even though the cause of action involved nonresident & arose out of the state.

B. Fisher Governor Co. v. Superior Court (CA 1959)

1. J denied- Cause of action which has no relation to the forum will require more contacts than sales or sales promotion within state by independent nonexclusive sales reps.

Frummer and Ratliff above.

Helicopteros Nacionales de Colombia S.A. v. Hall (USSC 1984)
Facts:
Helicopter crash in Peru killed 4 US citizens.  No connection to TX except that helicopters were bought there by the company that employed the pilots.  Pilots were hired in Houston but not domiciled in TX.

Issues:
Purchase of helicopters in Texas is insufficient contact ot allow for personal J when the cause of action arose from a helicopter accident in Pru.

No negligence occurred in TX and no act took place in TX

Holdings:
Specific J does not apply because the cause of action did not arise out of the D’s contacts with the forum. 

General J encompasses all assertions of J that do not qualify as specific J.

This creates a higher minimum contacts threshold

D did not reach this level.  Thus, no need to go into discussion of multifactored convenience.

Arising from (Blackmun) v. Related to (Brennan)

Brennan wants to blur the lines between general and specific J- but no one else on the court agrees.

“A court’s specific J should be applicable whenever the cause of action arises out of or relates to the contacts between the D and the forum.”

Brennan- any foreign corp. should expect amenability to suit in any forum significantly affected by its commercial activities.

Other cases

De Reyes v. Marine Mgmt. & Consulting, Ltd. (LA 1991)

Wrongful death action off coast of OR; Chinese D had office in LA and challenged in personam J.

The mere fact that D’s principal corporate office is located a great distance from the forum does not necessarily establish that it will suffer hardship or inconvenience as a Due Process issue.

The 2 part test of Shoe in specific J should also be applied in general J cases: here, D had sufficient and continuous contacts with forum (General J) and the burden of having to defend itself did not violate due process.

Cresswell v. Walt Disney Productions (PA 1987)

J granted- General J in personal injury case about a FL monorail fire.

Enough advertising, sending reps, conveying honorary Disney world citizenship on the Philadelphia mayor, selling Disney products and services, broadcasting the Disney channel, providing toll free # for PA residents to call and regularly recruiting at Keystone Jr. College.

PHILLIPS PETROLEUM v. SHUTTS (USSC 1985)

Facts:
35,000 Ps bring class action suit in KS against a DE corporation.

Each member (of P class) provided with notice which made them bound by judgement unless they opted out.
Issues:

Can a forum exercise J over claims of absent class action Ps even though they may not possess minimum contacts?  Do Ps require Due Process?

Can a forum apply its own law to every claim in class action even though the forum state has no significant contacts (only 2% of claimants) to such claims?

Holding
Class action is an exception to the rule that one cannot be bound by a judgement in personam unless one is fully made a party in the traditional sense

Due Process does not afford protections for absent Ps.

Notice must be the most practical and reasonably calculated, under all circumstances, and should describe the action and Ps’ rights in it.

Court may exercise in personam J over absent class-action P even if he does not have minimum contacts that would be required of D- convenience branch is the only required test.

Due Process and Full Faith and Credit require that the forum state have a significant contact or aggregate of contacts to the claims of the P class that create state interests in order to ensure that choice of forum law is not arbitrary or unfair.  You can’t just apply KS law w/o seeing whether it meshes with other state laws represented by the P class.

LONG-ARM JURISDICTION IN FEDERAL COURTS
Omni Capital International v. Rudolf Wolf & Co., Ltd. (USSC 1987)

Omni impleads two Third-party Ds which makes Omni a third-party P.

The Court refuses to allow the district court to exercise J over Ds b/c there was no state long-arm statute authorizing service of process.

Inner circle:There must be more than notice to D and constitutionally sufficient relationship between D & forum.  Normally, a federal court will apply the state long-arm statute and use the states J rules.

No right under Rule 4 to serve process and exercise personal J over D where the requirements of a long-arm statute have not been met.  Rule 4(e) asks: is there a statute on point (either federal 5th Amendment or long-arm statute of the state) and is that statute constitutional?

Rule 4(k)(1)(b): says that joined parties (under Rule 14 or 19) w/100 mi. that court has no J over can brought in.

Rule 4(k)(1)(c): Any §1335 interpleader is subject to the J of a federal court.

Rule 23(a) determines the power of named Ps and comes into effect when there is

Numerosity

Common questions of law

Typicality

Representatives who will fairly represent the members

After Omni, Rule 4(k)(2) was added.  It establishes (authorizes) adjudicatory authority over people in D’s position.  Before this, only the provisions of 4(k)(1) applied.

The lack of Rule 4(k)(2) raised this issue in Omni: in a federal court, if you only look at forum, there can possibly be NO forum in the US where foreign companies could be sued.

Ds were Brits who had no contacts with LA, but lots of contacts with the US.  Not enough contacts in any one of the 50 states, however.

Courts are statutorily limited to just looking at contacts within a single state.

Nationwide Service of Process
After above discussion, we are moved into a 5th Amendment discussion about “national contacts”


Stafford v. Briggs (USSC 1980)- national contacts OK
Due Process only requires certain minimum contacts between D and the sovereign that has created the court.

Inconvenience not a problem b/c the cases involve suits against US residents in courts of the US.

Oxford First Corp. v. PNC Liquidating Corp. (D. PA 1974)

Extra-district service of process not constrained constitutionally by Shoe, BUT still limited by fundamental notions of “fairness” derived from the Due Process Clause of the 5th Amendment.

Extent of D’s contacts with the place where the action is brought

Inconvenience of defending

Judicial economy

Probable locus of discovery

Interstate character of D’s activities

Oxford fairness test rejected by many as a good test for venue, but not constitutionality of jurisdictional authority

Shoe’s minimum contacts don’t apply when federal court, under Rule 4(e), resorts to the law of the forum state to serve process on an out-of-state D.  The Rule authorizes service under the circumstances prescribed in each state statute, and this language means the federal court can use the long-arm statute only to reach those parties whom a court of the state could also reach.

Jurisdiction over the parties based on their property
BACKGROUND: Two types of J
In Rem
Tyler v. Judges of the Court of Registration (USSC 1900)

Issue: How can we bind those we don’t know?

If we don’t say that a quiet-title action binds all known & possible future unknown actions, then we can’t bind anyone.

For practical reasons (to support a private property system), Tyler held as constitutional a statute that established procedure for registering/conferring titles to land- “conclusive against all persons.”

Property is really representative of people; all actions are against people.  An action is in rem if it serves to bar anyone else from establishing a right over a piece of property.

Tyler authoritatively established in rem jurisdiction in jurisprudence.
Quasi in rem
Pennington v. Fourth National Bank (USSC 1917)

Property is not just Greenacre but also intangibles.

14th Amendment does not preclude the actions of seizing, garnishing or attaching absent D’s property.

State’s power extends to admitted indebtedness and contested claims (it’s immaterial that the claim at the time suit commences is inchoate), and over all tangible and intangible property in the state.

Three requirements

Res must be within the forum’s borders

Seizure must occur at the commencement of the proceedings

owner must have an opportunity to be heard

States enforce judgments by attaching property all the time.  So why not attach it ex ante instead of ex post and hold it there while you get a valid adjudication on the merits?  If OR could be forced to recognize a CA judgement against a property owner under full faith and credit (Pennoyer), certainly it could move against the land ex ante rather than ex post for judicial efficiency.

Harris v. Balk (USSC 1905)

Epstein sues Harris, because Harris owed Balk money, who in turn owed Epstein money.  Harris was “a walking piece of property” because he was in debt to Balk.

The obligation of the debtor to pay debt clings to the person wherever he goes.  The situs of the debt is immaterial.

State can assert jurisdiction over debt as soon as debt enters the state’s territory- mere presence enough.

Dictum: result might have been different if Balk had not been given notice of the attachment and an opportunity to defend in the MD action.

Harris v. Balk widely criticized because it allowed J over a D in a forum with which he had no connection.

Three types of attachments- bringing the power of law to estop something or maybe even to transfer ownership

Jurisdictional attachment
Purpose = to establish adjudicatory authority (e.g., quiet-title actions)

Requires a “tag,” sort of like in personam J

Intrinsic element of in rem and quasi in rem actions

Security attachment
Referred to in Shaffer
Freeze assets to make sure money doesn’t leave town

Enforcement attachment
Assume there was no security attachment

Action has gone to judgment, now victor can go to any court in the country to seek enforcement (FF & C)

Still a question as to what extent other courts will accept the judgment.  (Mitchell v. Neff)

SHAFFER v. HEITNER (USSC 1977)
Facts:

Shareholder’s derivative suit- specific form of class action where company sues board of directors for not performing fiduciary duties.

DE court does not have J over out-of-state residents in a quasi in rem action in which DE property has no relation to the lawsuit

D’s only contacts with the forum are purchasing stock issued in DE and working for a corp. incorporated in DE.

P used DE’s sequestration statute to tag 21 of the 28 directors on Greyhound’s board (7 don’t own any stock; the others located across the country have 82,000 shares).  The way the statute was written, the court would have sequestered any stock they owned in any DE corporation.

The Statutes at play here:

Corporate Law- securities issued by corps. in DE have their legal situs in DE, regardless of location of papers.

Sequestration Law- long-arm validating attachment of property in state- no hearing before seizure, nor was limited appearance allowed (general appearance or default).

Holdings:

Minimum Contacts test should be applied to all forms of personal J, not just in personam
All types of J are really over the person, and therefore Shoe tests, etc. must apply.  Shaffer breaks down the boundaries between the three types of personal J.

Results:

No change to in personam
In rem: state’s strong interest in insuring the marketability of property and the notion that real estate alone might satisfy minimum contacts  notion that finding minimum contacts is mostly a formality.

Quasi in rem: If the property is completely unrelated to P’s cause of action, presence of property alone would not support the state’s J.
Overruled Harris v. Balk- you’d have to look for Balk’s contacts with MD

Allowed for exceptions in extreme circumstances, such as Adam Starchild

Quasi in rem is not dead, says Jeanne.  
Other cases

Rhoades v. Wright (UT 1980)

Quasi in rem- Presence of land (as distinguished from intangible and movable property) and nonresident’s use of it = enough contacts for attachment for J purposes in wrongful death action against CO resident

Feder v. Turkish Airlines (SDNY 1977)

Court upheld quasi in rem J based on attachment of D’s NY bank account

This was his only contact with state.  Suit was over death caused by accident in Turkey.

Seider v. Roth
Upheld J on attachment of obligation of auto insurance co. to indemnify out-of-state policy holder.

Rush v. Savchuku (USSC 1980)

Overrules Seider.  Attachment of insurance policy is unconstitutional.

Difference between contacts of D and forum, & contacts of insurer and forum.

Amoco Overseas Oil (2nd Cir. 1979)

Attachment of foreign corporation’s bank account in NY OK- Shaffer doesn’t address admiralty cases

Banco Ambrosiano v. Artoc Bank and Trust (NY 1984)

A NY bank account provides sufficient minimum contacts for quasi-in-rem over D, a bank organized under Bahamian law.

The account was “reasonably” related to dispute.

Court noted that long-arm statute did not authorize J in any other way.

CHALLENGING A COURT’S EXERCISE OF JURISDICTION
Raising the issue directly

Data Disc, Inc. v. Systems Technology (9th Cir. 1977)

Trial court determines method of deciding whether there’s personal J.  May just use submitted materials, or may hold a hearing.

P must establish the facts related to J by preponderance of evidence.
H.V. Allen Co. v. Quipmatic, Inc. (NC App. 1980)

Sued nonresident over breach of oral contract, citing long arm statute.  Dismissed for want of J, but earlier court had dismissed because D filed for summary judgment.

Dismissal has no res judicata effect, so now the P can have a rehearing somewhere else, after first trial.

Collateral Attack

Baldwin v. Iowa State Men’s Assoc. (USSC 1934)

A D who makes no appearance remains free to challenge a default judgement for want of personal J.
The Limited Appearance Problem

US Industries Inc. v. Gregg (D DE 1973)

FL resident’s property sequestered in DE and refused right to make general appearance- told that any judgement would be an in personam one

If he defaults, judgement will be limited to property in DE.  If he shows up and loses on the merits, judgement will be against him and all his property.

Salmon Falls Mfg. Co. v. Midland Tire and Rubber Co. (6th Cir. 1922)

Permitted limited appearance unless D asks for relief on merits beyond value of property in question, then deemed to have made a personal appearance.

Providing notice and an opportunity to be heard
Mullane v. Central Hanover Bank and Trust (USSC 1950)

Facts:

An aggregate trust fund- putting more than 100 trusts together, bringing before judge periodically to determine what the profits are.  One administrator gets principal, another gets profits.

Just an “accounting” hearing; bank initiates the process without suing anyone.

Two guardians appointed by the court bring suit- make special appearances to say notice by publication is not sufficient to meet Due Process requirements.  Just a test case.

Holding:
The NY statute requiring notice is incompatible with the Due Process requirement; it must be of such a nature as is reasonably calculated to convey the required information.
It must afford a reasonable time for those interested to make an appearance.
Notice can be defended if it’s in itself reasonably certain to inform those affected or where conditions do not reasonably permit notice if the form chosen is not substantially less likely to bring home notice than other of the feasible and customary substitutes.

Does not have to be the best possible notice (personal service)- probably b/c this case was like a class action.

Results:
Personal service will always satisfy the notice requirement.

Where names/addresses are at hand, the reasons disappear for resorting to a means less likely than the mail to apprise them of notice.

If persons missing/unknown: employment of an indirect and even possibly futile means of notification is all that situation permits.  This creates no constitutional bar to a final decree.

Notice reasonably certain to reach most of those interested in objecting is likely to safeguard the interests of all.  Any objections sustained benefit all.  Under such circumstances, reasonable risks that notice might not actually reach every beneficiary are justifiable.

Distinguished from Shutts-

Shutts- service meant to establish adjudicatory authority- meaning if it’s not established you could contest the court’s decision at a later date.

Here, adjudicatory authority was already established.  Move to 2nd question; has there been adequate notice/opportunity to be heard- and could you challenge if you hadn’t received notice?

Other cases-

McDonald v. Mabee (USSC 1917)

Publication in newspaper alone is not sufficient notice when a person has left a state intending not to return.

Must use the substitute for personal service most likely to reach D.
Wuchter v. Pizzutti (USSC 1928)

Invalidated a NJ nonresident-motorist statute (similar to one in Hess) b/c did not expressly require notice of commencement of action to be given to the nonresident.

All statutes like it should show in summons the address of D and should impose some duty of communication with D by mail or otherwise.

Mennonite Bd. Of Missions v. Adams (USSC 1983)

If address is known, publication is not enough even in attachment proceedings.
Personal service or mailed notice required in selling mortgatges for nonpayment proceedings even though mortgagee may have known of delinquency in paying taxes.

Greene v. Lindsey (USSC 1982)

Posting eviction notice on doors of apartments not acceptable (foreseeably torn down).  Notice is unconstitutional where there is evidence that the particular form of service is inadequate.

Reasonableness of notice must be tested with reference to the existence of feasible alternatives and supplements to the form of notice.  Nail and Mail is superior.

Dobkin v. Chapman (NY App 1968)

When D’s whereabouts unknown- service is constitutional if in the best manner that P could do.
Ordinary mail to last known address + publication in newspaper = sufficient.  Lack of change of address form is D’s fault.

Tickle v. Barton (WV SC 1956)

Personal service by tricking D to enter forum is void- unless D is in forum and hiding from service of process

Opportunity to be heard
Why is Due Process invoked when only at attachment stage?

Attachment itself is a deprivation.

Virtually any cognizable property interest will trigger Due Process protections.

Due Process clause requirements

Court must have J over the parties and issues before it

Parties must have adequate notice of action

Parties must have adequate opportunity to present their side of the case- D must be able to develop facts and legal issues in the case.

Roller v. Holl (USSC 1900)

Due Process violated when D was not informed of the action long enough in advance of time when she was required to respond so as to obtain counsel and prepare defense.

Fuentes v. Shevin (USSC 1972)

Stereo time payment plan case- D defaults and the sheriff collects

FL and PA statutes allowing for deprivation of property before giving opportunity to be heard is unconstitutional

Deprivation before opportunity to be heard only allowable in extraordinary circumstances:

Valid governmental or public interest

Special need for prompt action (security attachments)

Principally, the interest of the party seeking the attachment (this is when it’s State vs. private parties)

Mitchell
Different test from Fuentes
Private interest concerns (the magnitude of the deprivation)

Risk of abuse (remember sheriff who had his estranged kids’ toys sequestered?)

Attention to interest of the party seeking the prejudgement remedy

Does the use of bonds amount to class discrimination?

CONNECTICUT v. DOEHR (USSC 1991)
Facts:
Suit for assault in Conn. State court.  DiGiovanni files at same time for a security attachment of Doehr’s house.

Holding:
Conn. Statute for attachment of real estate without prior notice or opportunity for a prior hearing if P shows probable cause that judgement will be rendered for P = unconstitutional.

Significance
State must take into consideration:

Private interests that will be affected

Risk of erroneous deprivation and probable value of additional safeguards (like bonds).

P’s private interest (this is different in prejudgment situations than in other attachment situations)

Exceptions: documented facts that have a high likelihood of recovery or exigent circumstances

Dictum: court stressed a bond would help justify attachment b/c D could be compensated if claim failed.

[other cases excluded]

Subject Matter Jurisdiction

State courts
Lacks v. Lacks (NY 1976)

Subject matter J matters in state court, too:

Small claims

Civil court up to $20,000

Superior Court from $10,000+

Family courts, housing court, etc.

Here, a divorce case which wife later contests, saying husband didn’t meet the statutory residency requirements

State Ct. has Subject Matter J over a divorce case, but lacks competence to hear the action.  Though a lack of subject matter J makes a final judgement void, this doesn’t carry over to cases where the court lacks the competence to hear the action.  Competence is just a statutory grant of power to the court.
Hughes v. Getter (USSC 1951)

Full Faith and Credit clause precluded WI from closing its courts to a lawsuit under IL wrongful-death action in the absence of a valid WI policy to weigh against national interests.

State cannot escape constitutional obligations to enforce the rights and duties validly created under the laws of other states by the simple device of removing J from courts otherwise competent.

Tafflin v. Levitt (USSC 1990)

State court may entertain action even though it is entirely based on federal law
Unless Congress has legislated exclusive federal J.

Howlett v. Rose (USSC 1990)

High school student sues local school board under 42 USC §1983 and FL court refuses to hear it.

States cannot refuse to hear federally based claims altogether- this violates the Supremacy Clause.

Federal Courts (Diversity, 28 USC §1332)
The district courts shall have original J of all civil actions if:

Matter in controversy exceeds $75,000, and

 Parties are citizens of different states, or

Parties are citizens of a State and a foreign state

Parties are citizens of different states and citizens of a foreign state are additional parties, or

Where a foreign state is P and citizens of a state or different states are Ds.

Diversity generally

Federal question J is premised on the principle that the federal judiciary should have the authority to interpret and apply federal law.

Federal courts are in the best position to understand federal law, resolve disputes as to its meaning, and enforce federal law (particularly when unpopular in forum state, such as civil rights legislation)

Uniform application and vindicating rights guaranteed by existing law

As gov’t grows exponentially, this gets more and more important.

Jurisdictional Amount
Only an issue in diversity cases.  All other federal court cases have no such requirement.

AFA Tours, Inc. v. Whitechurch (NY Fed 1991)

Court must give P an appropriate and reasonable opportunity to show good faith in believing that a recovery in excess of the J amount is reasonably possible.
Punitive damages may be included in calculating the amount.

McCarty v. Amoco Pipeline
Value to P may be used to determine the J amount

Does not exclude the possibility that J would be present in a case where the value required was present form the D’s point of view, but not P’s (though this was not such a case).

Rules for the $75K hurdle:

Single P may aggregate claims against single D

Multiple Ps may not aggregate if separate and distinct claims

Multiple Ps may aggregate if case involves single indivisible harm

In general, each claim must meet the required amount (Zahn v. International Paper)
Complete v. Minimal Diversity
Strawbridge v. Curtis (USSC 1806)

Complete diversity is required
This is a statutory question (28 USC §1332), not a Constitutional one (Article III, §II).

No P may be from the same state as any D.
Yo!  I could be a citizen!
Mas v. Perry (LA App. 1974)

Two-way mirror used to spy on couple

Citizenship is determined at the time complaint is filed
Burden of pleading diverse citizenship is upon the party invoking federal J- also, burden of proof is on that party if they properly challenge J.

Citizenship = domicile
Domicile- place of a person’s true, fixed and permanent home and principal establishment, to which they have the intention of returning whenever they are absent.

Change in domicile- take up residence in a different domicile and intend to remain there.

Aliens

American woman doesn’t lose her citizenship b/c she married an alien.

Alien admitted to US for permanent residence is a citizen of the state where he’s domiciled.

Other cases

Singh v. Daimler-Benz (3rd Circuit 1993)

A permanent resident alien may file a diversity of citizenship claim against another alien when a US citizen is party to the action as well.

Blair Holdings Corp. v. Rubenstein (SDNY 1955)

D described as “not a citizen of the US” in suit b/c he was ID’d as a “stateless person” on his passport and with the state Dept.

P: not incumbent on him to establish that D is a citizen/subject of particular foreign state.

Ct: No.  Must show that a party is a citizen of a foreign state and without such showing, the suit dies.

White v. Halstead Industries (ED Ark 1990)- 28 USC §1332(c)

Corporations are citizens of any state in which they’re incorporated, and
the state in which they have their principal place of business (defined as place where stockholders/board of directors meet, where operational policy is fixed, where greatest amount of corporate property/employees located or where largest amount of revenue is earned)

Carden v. Arkoma Associates (USSC 1990)

Unincorporated associations- such as labor unions- are citizens of any and all states in which any of its members is a citizen.
ARISING UNDER JURISDICTION
28 USC §1331: The district courts shall have original jurisdiction of all civil actions arising under the Constitution, law, or treaties of the United States
Ingredient test- Osborn v. Bank of the US (USSC 1824) (outer circle)

Subject Matter J exists if federal law “furnishes a necessary ingredient of the claim”- this is the broadest interpretation of “arising under.”

Whenever a Congress-created right exists in the background, and that right may be challenged, Fed. J exists.

The case was a suit about a federally chartered bank; without this charter, there would be no bank.  “Arising under” the law.

The Holmes and Friendly-Plus Test- T.B. Harms Co. v. Eliscu (2nd Cir. 1964) (inner circle)

Facts:

“Flying Down to Rio”- dispute over © of Eliscu’s words which he allegedly signed over to Harms.

Eliscu sues in state court, Harms asks for declaratory judgement in federal court.

Fed. Ct. held there was no subject matter J because interpretation of © laws was not the issue of the suit.  Suit was about the validity of an assignment contract (a state issue).

28 USC §1338: exclusive federal J of claims “arising under” the © laws of the US

Test:

Outer circle: Article III, §II sets up the outer shell (Osborn ingredient test)- extends to every case in which federal law furnished a necessary ingredient to the claims (suit for copyright)

Inner circle: Holmes test

Suit arises under law that creates the cause of action

Allows for deciding if you have a federal question that is based on a statute created by the federal government, but leaves out claims created by state law that arise under federal law.  So:

Middle circle: Friendly-plus test

If you need to interpret the federal statute as a necessary element of the P’s claim
broadens “arising under”

Examples

Homestead Act- doesn’t mean every single dispute over every single piece of property west of the Mississippi can come to federal court.

Must be a specific statutory grant, e.g., CAA

Other cases

Smith v. Kansas City Title (USSC 1900)

Shareholder sued to enjoin D, a MO corp., from investing in certain federal bonds on the ground that the Act of Congress authorizing their issuance was unconstitutional (State-created course of action but a federal issue)

Although it would fail the Holmes test, it passes the Friendly-plus test.  P must prove the worthlessness of the bonds- and so needs to prove their unconstitutionality, and thus a necessary determination of federal law.

Arises under, even if not created under.

Moore v. Chesapeake Railway (USSC 1934)- different tack than Kansas City Title
Court denied federal J to a case involving state-created personal injury suit relying on Federal Safety Appliance Act to prove D’s negligence.

Shoshone Mining Co. v.Rutter (USSC 1900)

Congress had established a system to facilitate miner’s claims in which the right to possession was to be determined by “local customs or rules of the miners.”

J denied- Since case arose from a federally-created cause of action that turned on issues of state law.

Cort v. Ash (USSC 1975)

Four part test to determine whether a private right of action should be implied from a federal statute:
Does it create a federal right in favor of P?  Member of a special class?

Indication of legislative intent, explicit or implicit, either to create/deny such remedy?

Consistent with underlying purposes of legislative scheme?

Is the cause of action one traditionally relegated to state law, in an area basically of concern to the states, so it would be inappropriate to infer a cause of action based solely on federal law?

Bivens v. Six Unknown Agents (USSC 1971)

4th Amendment provides a private cause of action against a federal agent for damages resulting from unreasonable search and seizures.  

Exclusive federal J granted by Congress:

28 USC §1334 - bankruptcy

28 USC §1338(a)- copyrights and patents

28 USC §1351- actions against foreign consuls and vice-consuls

28 USC §1355- actions to recover a fine, penalty or forfeiture under federal law

28 USC §1356- actions involving certain seizures

Louisville & Nashville Ry. Co. v. Mottley (USSC 1908) - Well-pleaded complaints
Facts:
Mottleys contracted for free passes for life.  30 years later, federal statute forbids free train travel, and RR refuses to renew the passes.

Mottleys sue in federal court, claiming the D will use the federal statute as a defense

Neither party questioned subject-matter J but USSC comes along and makes them go back to start.

Well-Pleaded Complaint Rule
A suit “arises under...” only when the P’s own statement of cause of action shows that it is based on federal laws or on the Constitution

It is not enough that P alleges some anticipated defense to his cause of action, and assers that the defense is invalidated by some provision of the Constitution.

Subsequent test:
Mottley- federal issue must be part of P’s claim

TB Harms/Friendly-plus:

federal law creates a cause of action, or

federal law has operative significance, or

federal law must be interpreted to decide on the merits.

Osborn- very rare to encounter problems with this outer circle b/c you merely need to have some federal issue attached to some part of the lawsuit.

Friendly statutes (§1331, 1338, et al)- a fiction of Jeanne’s that I don’t understand
Friendly statutes must pass either Holmes or Friendly- automatically in outer circle

Mottley is an interpretation of these generic type statutes

Exceptions: Congress creates the power and can make it go all the way to the outer rim. 

Yet more note cases

Skelly Oil Co. v. Phillips Petroleum Co. (USSC 1950)

Contract case.  D brinks K suit as a federal response to a state-based contract breach case.

The federal regulations Skelly points to as the reason to abort the contract would arise only as a defense to a state-created action.

J denied- This is “artful pleading.”
Franchise Tax Board v. Construction Laborers Vacation Trust (USSC 1983)

When claims are created by state law, original federal jurisdiction is unavailable unless it appears that some substantial, disputed question of federal law is a necessary element of one of the well-pleaded state claims.

If federal law is relevant to P’s first cause of action only as a defense, No J.

Bright v. Bechtel Petroleum Inc. (1986)

P brought suit in state court, alleged employer breached contract by paying him less than contract required b/c employer withheld state and federal income taxed.

Employer removed to federal court, arguing P had artfully pleaded what really was a challenge to the employer’s compliance with federal law.

Even though P is generally master of the complaint, there are limits.  P may not conceal the true nature of the complaint through artful pleading.
SUPPLEMENTAL JURISDICTION
Subject matter Jurisdiction of the Federal courts: Supplement Claims and Parties

Pendant Jurisdiction- when P, in complain, seeks to append a claim lacking an independent basis for federal subject matter J to a claim possessing such a basis.

Two purposes:

assumes that litigants will not be dissuaded from adjudicating their federal rights solely because they can dispose of all their claims by one litigation in state, rather than federal court.

avoids piecemeal litigation

Ancillary Jurisdiction- when either P or D injects a claim lacking an independent basis for J as a counterclaim, cross-claim or 3rd party complaint.

Policy: judicial economy, fairness, convenience, res judicata (avoiding inconsistent judgments)

United Mine Workers of America v. Gibbs (USSC 1966)

Facts:
Union uprising.  P sues in federal court for interference with his employment contract and a separate haulage contract- claims both in federal (labor regs) and state law (contract claim)

D = an unincorporated association, and thus has citizenship of all members (no diversity)

Issues:
If only federal claim, case would be in federal court.  If only a contract claim, would be in state court.

So...when can you bring in a second, third...claim because of its relationship to the facts of the first, federally-based claim?

Significance:
There must be a claim “arising under”

Claims must be related in a significant way- constitute one “case” with a CNOF.

Common nucleus of operative fact- absent the J issue, the two claims would ordinarily be tried in one judicial proceeding (same witnesses, evidence, etc.).  “Same transactional occurrence.”
Case- cause of action and/or claim.  The whole transaction.

Brennan says- let’s simplify this whole “cause of action” debate going on- no need to worry whether it’s the “same injury” anymore.

Discretion: justifications lie in judicial economy, convenience and fairness to litigants.  Needless decisions of state law should be avoided.

If state claims predominate, or federal question drops out, then  state court.
Exception: state claim is so closely tied to questions of federal policy that the argument for exercise of pendent J is particularly strong.

Examples:

1 injury, but suing 4 parties in hopes to get one to pay = 1 cause of action

1 injury, but could recover against all 4 = 4 causes of action.

Other cases

Aldinger v. Howard (USSC 1976)

Court refused to apply pendent J to an additional party with respect to whom no independent basis of federal J existed, even though the two claims “derive from a CNOF.”

2 D’s: one with a fed claim and one with a state claim.  Can’t sue the state claim one in fed court.
Aldinger Test: Before concluding that pendent-party J exists, courts must ask if “Congress in the statutes conferring J has not expressly or by implication negated its existence.”
Owen Equipment & Erection Co. v. Kroger (USSC 1978)

Constitutional power is the first hurdle for determining federal J.  

Then, inquiry goes to looking at acts of Congress, like 28 USC §1332.

Stewart uses the Aldinger test to say: Neither convenience or judicial economy can justify extension of ancillary J to P’s cause of action against a citizen of the same state in a diversity case.  Statute excludes it.

Finley v. US (USSC 1989)

A grant of J over claims involving particular parties does not itself confer J over additional claims by or against different parties.

Pendent-party J requires a specific statutory grant by Congress.
Different than pendent matter jurisdiction

28 USC §1367- SUPPLEMENTAL JURISDICTION STATUTE
Pendant and ancillary J by the Gibbs CNOF test.  Must have original J- includes joinder or intervention of additional parties unless it’s something that negatives J.

No supplemental j of new parties in diversity cases (original J- discards kroger)

Federal discretion when:

Claim raises a novel/complex issue of state law,

Claim substantially predominates over the claim/claims over which district court has original J

District court has dismissed all claims over which it has original J

In exceptional circumstances, there are other compelling reasons for declining J

REMOVAL
Shamrock Oil and Gas v. Sheets (USSC 1941)

P, having submitted himself to the J of a state court, was not entitled to avail himself of a right of removal conferred only on a D who has not submitted self to J.

Court can remand after determining that retaining J would be inappropriate, but not for an overcrowded docket.
American Fire and Gas Co. v. Finn (USSC 1951)

In order for a case to be removed to federal court, it must contain separate and independent claims.
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