CHECKLIST: Civil Procedure Outline, Sexton, Fall 1999

I.  Personal Jurisdiction (J) – Does forum have adjudicatory authority over the D?
1st = Tradition ?:  Is there a traditional basis for jurisdiction? 

A. Is there J using one of the 4 Traditional Standards? 



a) Presence: served process in the forum  
b) Residence: domicile w/in the state
c) Consent: D expressly consents to J

d) Implied Consent: D’s actions = consent 
2nd = Statutory ?:  Does the state’s long arm statute meet the D?

a) Constitutional Limit Statutes (like CA) - if so, state it & go on


b) Specific Statutes (like AZ)  - analyze, make decision, assume is OK & go on
3rd = Constitutional ?:  Is the adjudication/statute constitutional (5th & 14th)?

A. Is there J using New Standard?

- Sovereignty & Convenience for non-present, non-consenting Ds
1)  International Shoe:  Minimum Contacts = Sovereignty
- J wouldn’t offend traditional notions of fair play & justice if there is:




1) "reasonableness" of the party's contacts to the state serving process


2) "estimated inconvenience" of the party by ct. out of their home state

- opposite application of the Shoe test in McGee and Hanson
2)  World-Wide VW:  contact = purposefully availed, no portable tort (P's act), & foreseeability of being haled to ct.
3)  Burger King:  J = contacts plus convenience analysis:




1) Burden on D is so inconvenient ( severe disadvantage in the litigation



2) Forum state’s interest in the dispute



3) P's interest in efficient ajudication


4) Interstate judicial system interest (efficient resolution of controversies)


5) Shared interest of states in determining policies – choice of law issues.

4)  Asahi Metal: Ct delivers plurality opinion whether stream of commerce = availment (Sovereignty), but it’s so inconvenient to both the foreign parties, the J would be unfair/unjust



5)  What about the J in the Fed. Cts and class actions?

- Omni Capital: no statutory J for fed ct to bring in foreign D (4-k-2 added)

- Philips Petroleum: P is fairly represented by forum,but unilaterally applying KS state law is unconstitutional under 14.

- Lawsuits from Specific J (forum-related activity) vs. General J (Ds wide activity)

- 3 types of Personal J (1 & 2 were always there, but 3 developed later):

1) in personam -- power over D's person (above cases)

2) in rem -- power over D's property & the case is about that property 

3) quasi-in-rem -- power over D's property, but case is unrelated to it 

 
- Analysis for 2&3:
1)  Statute (attachment statute) and 2)  Constitutional


a) Traditional (Pennoyer) - attachment is ok if it occurs at the outset of the litigation



b) Modern (owners of property aren’t always near/aware & property types differs)

- Harris: property can be intangible & move.

- Shaffer:  Quasi-in-rem J test = Shoe/minimum contacts (overruled Harris)
II. Notice 
1st = state statute, must fit mandatory requirements of the forum state

2nd = Constitution, due process = D is given notice & a chance to be heard


A) Service of process: Rule 4e2 gives us 3 ways – personal, substituted, & to D's agent

B) Constitutional standard: Mullane says notice must be reasonably calculated to succeed (1st class mail to address you know; service by publication if not)

C) Opportunity to be heard (old: D deprivation + state action = preattachment hearing)

- Doehr balancing test of:
1) Ds private interests -- magnitude of deprivation


2) risk of erroneous deprivation  -- risk of abuse


3) interest of P -- need to use property for security

- Fuentes test says you need (1 or 2) plus 3; seizures only in “extreme circumstances”

III.  Subject Matter Jurisdiction (SMJ) 

A. SMJ in State Cts – have general SMJ (anything) except where fed ct has exclusive J


B. SMJ in Federal Courts (underlying idea through all SMJ is judicial efficiency)

- P has already proven to cts, now “D must  prove…” there is no J 


A) Diversity of citizenship 




1st ?  = Does it meet Constitutional standard in Art. III, § 2?




2nd ? = Does it meet the Statutory standard in §1332? §1332 requires that:




1) Is the suit between citizens of different states?




-  complete diversity citizenship of a person is based on domicile (Mas)



2) Does the P claim meet the amount in controversy requirment?
- P’s good faith claim exceeds $75,000, but amount awarded doesn’t matter

- SMJ Diversity & Class Actions under §1367:

1)  Citizenship: most cts look at the citizenship of the representatives only 

2)  Amount: Zahn = Each P must meet it, Stromberg = only named Ps must meet 



B) Federal Question (FQ) J (§1331) - claim arises under federal law 




1st ?  = Does it meet Constitutional standard in Art. III, § 2?

-  Osborn: Marshall said “arising under” = suit includes federal ingredient 

- Does the case pass the “but for” causality test? 




2nd ? = Does it meet the Statutory standard of §1331? (2 ideas of arising under)





a)  Holmes: Suit must arise under fed. law creating cause of action for SMJ

- Did the federal statute clearly create the cause of action?
b) Friendly:  in P's state claim there’s a federal necessary element to resolve

- Does  state case concern an interpretation/application of federal law?

- Does the P’s original claim state the FQ? Well-Pleaded Complaint Rule 

- must include FQ in original claim but not in anticipation of D's actions 


C) Supplemental J (§1367) - gets nondiversity, nonFQ  &/or state claims in fed. ct.



1st ?  = Does it meet Constitutional standard of "case"?

- Gibbs: claim has common nucleus of operative fact (CNOF) with the FQ 

2nd ? = Does it meet the Statutory standard of §1367?




- Does the state claim: a) relate to the fed claim? b) maintain diversity? 

- if a & b = Yes, go to c) get brought in under the discretion of the court?

-.Congress passes §1367 to codify Gibbs, Aldringer, & Owens (open interpretation) while excluding Finley (restrictive interpretation)


D)  Removal (§1441) –  D can move case from state to fed ct only if fed ct = original SMJ 
1st ?: Does the federal claim have original SMJ & FQ/Diversity?
2nd ?: Does the FQ fit the more restrictive §1331 requirement? (no = stop, yes = 3) 

3rd ?: Is the state supplemental claim CNOF but separate & independent from FQ (via Finn and  ct’s discretion)?

CIVIL PROCEDURE OUTLINE

Sexton – Fall 1999
------------------------------------------------------------------------------------------------------------------

I.  Personal Jurisdiction (J) – Does forum have adjudicatory authority over the defendant?
- court must have power of the D person or property (Constitutional  & Statutory Authority)
1st = Tradition ?:  Is there a traditional basis for jurisdiction? 

A. Is there J using one of the 4 Traditional Standards? 



- bascially, power over everything w/in the state



a) Presence: D served w/process in the forum (general J standard)

- includes agent: service of process on D's agent in the forum ("presence" in the forum)




- Grace:  D is served AK process as his plane flies over AK (from TN ( TX)




- Capron v. Van Norden:  D can’t be tricked into entering the forum just to be served process.

- Burnham v. Superior Ct.(CA):  D (NJ) does business & visits kids in CA where wife serves D with CA divorce notice.  D contests J.  Ct upholds J but for different reasons

a) Scalia: presence alone is enough b/c of tradition; presence for any time is sufficient for J.





b) Brennan: minimum contracts (as D had here) should apply to everything, history ( enough



b) Residence: domicile w/in the state




- Pennoyer v. Neff:  D (CA resident) owns property in OR.  P took D’s property without notice.

- In giving full faith & credit to other states, due process must be carried out. OR has J only if P’s personally served in the state (or attach P’s property) -- state boundaries matter.



c) Consent: D waives rights by expressly consenting to adjudication)



d) Implied Consent:  D’s actions = a waive of rights/consent to adjudication

-  Hess v. Pawloski: D (non-resident) has a car accident in MA, but is sued in MA court b/c statute states that driving in MA ( promoted a state officer as agent ( who consented to J 

2nd = Statutory ?:  Does the state’s long arm statute meet the D?

- every state has traditional and domicile J statutes


- most have implied consent statutes (ex: non-resident motorists)


- 2 types of Long-Arm Statutes to get J over a non-resident:



a) Constitutional Limit Statutes (like CA) - if so, state it & go on



b) Specific Statutes (like AZ)  - analyze, make decision, and then assume is OK & go on




- watch the statutory language (any business vs. substantial business)




- different interpretations of the same language 

a) Gray v. American Radiator:  When OH D’s radiator injures P, IL court says tortuous act = place where last event happened, so J is proper.

b) Feathers v. McLucas:  Whne KS D’s propane tank injures P, NY court says tortuous act = place where the negligence occurs (manufacturing in KS), so no J.

c) TX long arm statute = cause of action only when it arises from business contact in the state

i) Fox v. Air France -strict/direct interpretation of the statute by a federal ct.  Since the cause of actions is not directly related to D’s contact to TX, the case "slips through the fingers" of the long arm statute.

ii) Hall v. Helicopteros - overriding interpretation of the statute by the state supreme ct- While the cause of action was not directly related to the TX contacts of the D's, the D still had substantial business contacts which indirectly related to the cause.

3rd  = Constitutional ?:  Is the adjudication/statute constitutional (via 5th & 14th)?

A. Is there J using New Standard? Sovereignty & Convenience for non-present, non-consenting Ds
1)  International Shoe v. Washington – Minimum Contacts = Sovereignty
- F: D is a DE corp based in MO w/salesmen in P.  P wants to collect taxes from D, but D says no b/c salesmen are independent contractors (not employees nor agents).  Also D contests J b/c they & their agents aren’t in Wash.

- new doctrine; not expanding nor over-ruling Pennoyer, but service of process can cross state lines

- new test of J (when D is not in the forum): D has such minimum contacts w/ the forum that exercise of J wouldn’t offend traditional notions of fair play & justice if there is:




1) "reasonableness" of the party's contacts to the state serving process


2) "estimated inconvenience" of the party by ct. out of their home state

- application of the Shoe test:

a)  McGee v. International Life – Transactional contact: D had one contact w/CA – a contract w/ P  for life insurance.  P died & D refused to pay. Ct. upheld CA adjudication based on:




i) D solicited business in CA (reached into the forum)



ii) relatedness of D's contact and the claim (one contact was the one at issue)



iii)  State's (CA) interest (based on a statute)

b) Hanson v. Denckla – No transactional contacts:  Mom (PE resident) set up trust in DE & then moved to FL.  While in FL, she gathers checks from and changes her trust.  Daughter sues to invalidate trust in FL & Trust sues for validation in DE.  Ct rejects FL adjudication (DE trust is valid) based on lack of relevant contact w/the forum – D's contact did not the result of purposeful availment (did not reach out as in McGee).

2)  World-Wide VW v. Woodson:  P bought Audi from NJ dealer, drove to AZ, and was injured in an accident in OK.  VW corp & Audi agree to adjudication , but NJ dealer & distributor (D) don’t.



- Ct says dealer & NE distributor are not under OK J b/c 




- they did not purposely avail themselves to OK (ads, sales, etc.)




- portable tort ( stream of commerce; unilateral act of a 3rd party took the car there 




- foreseeability of D getting sued in OK is relevant (not of the car getting there)



- contact = purposefully availed, no portable tort (P's act), & foreseeability of being haled to ct.

3)  Burger King v. Rudzewicz:  D (MI) signed 20 yr franchise with BK (FL).  D stopped paying fees 

& P sued in FL court.  D says FL has no J over them.



- ct upholds FL adjudication saying that J = contacts plus convenience analysis:




a) must have the minimum contact (regardless of fairness) & they were here (BK U, contracts)




b) then apply a 5 factor convenience analysis:




1) Burden on D forum is so inconvenient that he is at a severe disadvantage in the litigation




2) Forum state’s interest in the dispute




3) P's interest in efficient ajudication




4) Interstate judicial system interest (efficient resolution of controversies), e.g., none in Asahi 




5) Shared interest of states in determining policies.





- 4 + 5 = some choice of law interaction (see below)

4)  Asahi Metal v. Superior Ct (CA):  CA man injured on a motorcycle when tire blows.  D made 

valves for some tires.  All cases settle except D (Japan) and tire maker (Taiwan). D says no J in CA.



- Sovereignty: plurality opinion whether stream of commerce = availment (state ct in Gray cited):




a)  Brennan = YES; if  foreseeable by D (reasonably anticipate product ending up in forum)




b)  O'Connor = NO; foreseeable by D (reasonably anticipate) plus purposeful activity in forum





- O'Connor's interpretation is used later in Parry v. Ernst Home to deny J where Japanese 




maul goes through a crazy "stream w/ many tributaries" until it injures P in Utah.



- Convenience: it is so inconvenient to both the foreign parties, the J would be unfair/unjust



5)  What about the J in the Fed. Cts and class actions?

- Omni Capital v. Rudolf Wolff: It’s a 3rd party P (securities firm) v. 3rd party D (London investment firm) both brought in by original investor suing in LA fed. District ct. D says Louisiana did not have jurisdiction over them.

- Ct. said under current rule 4-k-1, no statutory J for fed ct to bring in foreign D.

- Rule 4-k-2 was added by the US legislature in 1993 to deal with actions like this case.

- Philips Petroleum v. Shutts: D leased natural gas rights from Ps in 11 US states.  P (class of owners) sued to recover interest payments in KS ct. Notice was sent to all class members w/the following options: opt-out, self-representation, or be represented by the named P's counsel. 

- D objects to choice of: 


1) Forum -- KS's jurisdiction over the P class (via 14th amendment),

2) Law -- KS's assertion that KS substantive & procedural law will apply to all in the class.





- Ct. says:

1) Forum = YES b/c what's fair is different for a class P than a D.  System of ct checks make sure the P is fairly represented & P not really "harmed" by any outcome.

2) Law = NO b/c unilaterally applying KS state law is unconstitutional under 14. State may apply its law only if they do not conflict with the law of other forums.  After examination, KS court says there is no conflict of law so KS law is applied to all. D appealed, but ct denied.

- Choice of Law issue:




a) Keeton v. Hustler:  D slandered P in a cartoon in its. Sues for libel in NH because it's 





the only state were the statute of limitations has not run out.





1) Does NH have jurisdiction over Hustler? -- Yes via contact of magazines in
 state.





2) Does NH have jurisdiction over Keeton? -- Doesn't matter, P can choose any forum.





3) Does the court need to consider choice of law w/ jurisdiction? 





- Trial ct: actual libel damages in NH were too little to make it viable in the NH court.  





- Supreme ct: damages were separate from the personal jurisdiction question -- choice 





of law issues should not cloud the picture.

b) Allstate v. Hague:  P moved to Minn. & sued b/c insurance law was better than Wisc., where accident occurred.  D didn't question J, but said Wisc. choice of law should 
be considered. 





- Ct ruled that the due process restrictions on state jurisdiction are considerably greater 





than those of choice of law.  They did not constitutionalize choice of law -- as long as 






contacts were there, the state with J was free to make the choice of law.



c) BK:  Choice of law only shows what law D would want to use; clause didn’t say 





“contracts will be adjudicated in Delaware  only said will be judged by DE law.” A FL ct 



can apply DE law, so it's not an issue.

d) Philips Petroleum: Ct. says unilaterally applying KS state law is unconstitutional under 14. State may apply its law only if they do not conflict with the law of other forums.  Choice of law lies behind the choice of forum, so a D-focus on choice of forum goes indirectly to D-focus on choice of law.




- Specific v. General J:


a) Specific J: forum activity that is related to the lawsuit (lawsuit arises out of forum-related activity)



- all of the above cases are specific J cases
b) General J: some Ds have such wide activity = every forum can be related and can sue the D for a claim that arose anywhere in the world (sue IBM anywhere)

a) Perkins v. Benguet:  D is Phillipine co. & president of D lives & works in OH during WWII.  P is suing for claims on stock dividends, but the president is not directly related to the case.

- Can sue D for anything in Ohio.  If the D was able to so easily conducts a continuous, high level of activity, there is both minimum contact and no inconvenience.  Jurisdiction is reasonable.

b) Helicopteros Nacionales de Colombia v. Hall:  P, non-TX estates of helicopter crash (Peru), sued D (Columbia) in TX b/c D's pilot error caused the crash.  D denies jurisdiction based on sovereignty (not convenience) b/c no TX offices, but contacts (contracts, buying helipcopters, training pilots).

- Blackmun: The direct, unrelatedness of the contacts by D is not sufficient to give jurisdiction.

- Brennan, dissenting:  D had TX protection during its many various activities, and thus was open to jurisdiction.  Should “relate to” instead of  "arise out of". 
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Tort issues in Civ Pro cases:
a) Stream of commerce = Gray  & Asahi





b) Portable Torts
= WW VW





c) Contracts = McGee, Hanson, & BK (contract-plus)

- 3 types of Personal J (1 & 2 were always there, but 3 developed later):

1) in personam -- power over D's person (above cases)

2) in rem -- power over D's property & the case is about that property (usually an ownership ?)

3) quasi-in-rem -- power over D's property, but case is unrelated to it (use in place of in personam)

 
- Analysis for 2&3:


1)  Statute first, usually an attachment statute


2)  Constitutional


a) Traditional (Pennoyer) - attachment is okay if it occurs at the outset of the litigation

- Tyler v. Judges of Ct -- challenge to in rem -- Notice was posted on the property in question.  One party says this is not a correct way to bring in the parties.  Ct says w/property system, if notice posted on the owner's property, he should know about it.

- Pennington v. 4th National Bank -- quasi-in-rem established --  State’s have J over property to enforce a judgment after a case, so should be able to attach property at case beginning.  Hold property as J action while you adjudicate the merits of the case (earliest form of the long-arm).



b) Modern (recognizes: owners of property aren’t always near/aware & property types differs)

- Harris v. Balk:  D (from NC) owes P (from NC) $180. And P owes Epstein (MD) $344.  D goes to Baltimore where Epstein serves D.  This is a quasi-in-rem suit in which Epstein attaches D's debt to P (D is in MD at the time).  P says the MD judgment is not valid in NC. Ct says debt can move & time doesn't matter -- property can be intangible & move.

- Shaffer v. Heitner:  P ((DE resident) owns one share of stock in Greyhound (class rep) and sues D (2 Greyhound Corps. and 21 present/former officers & directors) for mismanagement due to criminal & civil antitrust suits in Oregon.  P brings suit in DE b/c that's were Greyhound is inc.  P also uses a J attachment for the director's stocks & options. D argues: 1)  P sequestered property w/out due process and 2)  the stocks/options weren’t  present in DE, so not up for attachment. D also argued forum lacked minimum contacts for J – ends up being the argument.

-  Marshall says every assertion of state ct J must be evaluated by the standards of Shoe b/c when you take property you are actually trying to get to the person, so due process is important (it’s like an in personam case and can we judge these on different tests). 

- Goes on to say no DE statute for suit & not fair to Ds.  

- Dissent, esp. Brennan, agree w/minimum contacts but  if you say minimum contacts, then do it right.  This ct doesn't have enough facts to do the analysis (wasn’t as issue in the lower cts).

- overruled Harris's interpretation of Quasi-in-rem J test = Shoe/minimum contacts 

II. Notice 


1st = state statute, must fit mandatory requirements of the forum state

2nd = Constitution, due process requires that the D is given notice & a chance to be heard


A) Service of process  (FRCP Rule 4 in fed cts & state have their own rules)



- Rule 4 (e) (2) gives us 3 ways to serve process (summons & copy of the complaint):



1) personal service: hand it to the D anywhere in the forum state



2) substituted service: go to D's usual dwelling & serve person of suitable age/discretion there 



3) service to D's agent: from Pennoyer or law (non-resident motorist) or corporate agent (Rule 4h) 

B) Constitutional standard
- Mullane v Central Hanover Bank:  D grouped common trusts Ps as allowed by NY statute.  Upon D's application to NY for approval under the statute, the parties come to court.


- P says:
1) no J b/c most Ps don’t have NY contact (D says in rem, $ is contact to NY)





2) no sufficient notice by publication in a newpaper (D followed NY statute)


- ct says:
1) state’s interest in the fund under it’s statute = J (not in rem b/c people behind the $)







2) notice not valid under 14th b/c notice must be reasonably calculated to succeed


- 1st class mail to address you know; service by publication only if addresses unknown





- fact that D didn't get it does not make it unconstitutional

a) McDonald v. Mabee: Suit upon absent resident on a promissory note.  Notice by publication, but no appearance. For personal service, substitute most likely to reach D is the least required.

b) Wuchter v. Pissutti: non-resident motorist statute did not require notice; unconstitutional even though there was actual notice by Secretary of State.

c) Mennonite Board v. Adams: Failure to provide mortgagee w/adequate notice of proceeding to sell property for back taxes.  Constructive notice alone ( Mullane.  If it’s easy to mail, do it.

d) Green v. Lindsey: Tenants in public housing project faced eviction under a KY statute.  Ct says eviction notice posted on apt. door insufficient (can be removed). Mail+posting sufficient.  

C) Opportunity to be heard (notice is received in theses cases, but gives no time for D to respond)

- Matthews test (old rule) ( D deprivation + state action = pre-attachment hearing 



- Pre-judgment seizure cases  between 2 private parties (no state action)

a) CT v. Doehr: DiG got in a fight w/ D.  DiG  wants to sue D, so he goes to judge, says D harmed him, and gets a security attachment on D’s home.  D gets a notice of the suit & the attachment ex parte. D says it’s against the 14th  b/c he’s temporarily deprived of property rights.

- Ct says it’s unconstitutional given the Doehr Test (Brennan-like balancing test) of 3 elements:


1) private interests (of D) affected -- magnitude of deprivation


2) risk of erroneous deprivation  -- risk of abuse


3) interest of the party seeking the deprivation (P) -- need to use property for security

b) Fuentes: P buys stove, stereo, & repair contract.  P stops paying over repair dispute.  Sheriff repossess P’s stove & stereo b/c of default.  P challenges FL statute permitting attachment without prior hearing.  Plurality & dicta holds it unconstitutional, such seizures are allowable only "extreme circumstances.”  Fuentes test says you need (1 or 2) plus 3 (gov't interest is key).

III.  Subject Matter Jurisdiction (SMJ) 

- After we have personal J, what court can we go to with our question?

A. SMJ in State Courts

- state cts have general SMJ (can hear almost anything) except where fed ct has exclusive J




- just b/c a state has SMJ doesn't mean they have to hear it (it's up to the P to decide)
- Lacks v. Lacks:  The ct’s competence isn’t tied to mistake of the courts.  The ct did make a mistake, however, missing statute’s residency element didn’t mean their decision was incompetent.


B. SMJ in Federal Courts

- Fed. cts have limited SMJ & cases must meet those requirements (defined by the Constitution)

- underlying idea through all SMJ is judicial efficiency 

- D’s burden of proof : P has already proven to the courts, now “D must  prove…” there is no J (d

- 4 areas of subject matter jurisdiction (* = most interesting areas):


A) Diversity of citizenship 




1st ?  = Does it meet Constitutional standard in Art. III, § 2?




2nd ? = Does it meet the Statutory standard in §1332? §1332 requires that:




1) Is the suit between citizens of different states?




i) complete diversity (via Strawberry) - no P can be a citizen of the same state as any D




ii) test for diversity when the case if filed





iii) citizenship of a person is based on domicile 






- domicile at birth = parents and remains so until you change it (Mass v. Perry)






- change domicile = presence in state w/subjective intent to make it your permanent home

- Mas v. Perry:  Mr.P (France) & Mrs.P (Mississippi) sue D (LA landlord) for invasion of privacy in a fed ct under §1332.  Jury finds $5000 for Mr. P and $15000 for Mrs. P.  D appeals b/c P failed to prove complete diversity of citizenship (one of the two was a LA resident in his mind).

- Ct says residence (where you live) in a place does not make you a citizen by statutory definition --citizenship in §1332 is determined by "domicile" (true home plus intention to remain/return there).  Mr.P = French citizen.  Ms. P = Miss. citizenship.  There was complete diversity & could be tried in a federal court.




iv) citizenship of a corporation (§1332-c-1) 






- the state(s) of incorporation (1 or more) and state of principal place of business (only 1)





v) unInc businesses = all members’ citizenship (UAW never gets it b/c members in 50 states)



2) Does the P claim meet the amount in controversy requirment?



i) must exceed $75,000 NOT including interests and cost




ii) P's claim governs unless it is clear to a legal certainty that P cannot recover that much




iii) what P ultimately recovers is irrelevant (focus on amount in question at beginning of suit)

- Mas:  D also appealed b/c Mr.P did not meet the jurisdictional amount. Ct says amount in controversy is based on the good faith efforts of P's claim, but the actual amount awarded.




iv) aggregation  -- must add 2 or more claims to exceed $75,000





- for joint claims, use the total value (one claim against multiple Ds > $75,000)

- SMJ Diversity & Class Actions under §1367:

1)  Citizenship (§1332-c-2 & 1367) =  most, but not all, cts look at the citizenship of the representatives only (not whole class)

2)  Amount requirement = US Supreme Ct. said in Zahn v. International Paper that each P must meet the minimal jurisdictional amount to be heard in federal court.  But 7th Circuit reversed later applying its’ statutory interpretation of §1367 in Stromberg Metal Works v. Press Mechanical , saying §1367 was specific in leaving out Rule 23, so only the named representatives Ps must meet the requirement (§1367 trumps Zahn).  Still open to debate & proposals are in Congress.


B)  Federal Question (FQ) Jurisdiction (§1331)*



- claim arises under federal law (citizenship & amount in controversy are irrelevant)



- either state or fed can take cases except for exclusive jurisdiction statutes (§1338: patent, ©, etc.)




1st ?  = Does it meet Constitutional standard in Art. III, § 2?

-  Osborn v. Bank of the US: Marshall said “arising under” = in the chain of the law suit there must be a federal ingredient (doesn’t matter if the fed ingredient is actually in the complaint)

- Does the case pass the “but for” causality test? (but for a fed law, there’d be no suit)




2nd ? = Does it meet the Statutory standard of §1331?

- §1331 has 2 interpretations of the “arising under” test:





a)  Holmes “Creation” Test (narrow interpretation for all federal statutes) 

- Suit must arise under fed. law creating the cause of the action for fed cts to have SMJ

- Did the federal statute clearly create the cause of action?

- if Holmes is meet, you clearly have a law suit for federal jurisdiction, but still go on to…  

b) Friendly Test (looser interpretation of fed statutes under §1331) 

- federal necessary element: in P's state claim there’s a fed matter that must be resolved

- Does the state case concern an interpretation/application of federal law?

- T.B. Harms v. Eliscu:  Copyrights to movie music in dispute.  D claims he didn’t sign the 2nd contract & sues for his rights of contract in NY state court.  P sues for his rights of copyright in federal courts.  D appeals fed J over the matter, and Friendly says this case deals with copyright law only in the context of the contract. 

- Contract = state law matter only = no federal necessary element.

- Friendly’s test upheld in Smith v. Kansas City Title:  P’s sue for breach of duty in bond buying & must prove the creation of the bonds was unconstitutional.  Bonds were created under a federal statute, so SMJ is here.





- Does the P’s original claim state the FQ?

- Well-Pleaded Complaint Rule:  P must include FQ in it’s original claim to apply SMJ.

- Louisville & Nashville RR v. Mottley:  D promised to give P free passes for life, but stopped after a few decades b/c a federal law did not allow them to give out free tickets anymore.  Ct goes expands Friendly test – fed interpretation must be in the P's complaint.

- Moore v. Chesapeake & Ohio RR:  Ct says P’s well-pleaded complaint can’t be in anticipation of D's actions – the fed law must be essential to P’s claim.

- Franchise Tax Board:  Where P has right to bring the fed claim but waives it (wants state ct), other parties can’t use that right to get the action into federal ct.


C)  Supplemental Jurisdiction (§1367)* – Part of FQ 

- gets non-diversity, non-FQ  &/or state claims into fed. ct b/c the same case has viable fed claims.



1st ?  = Does it meet Constitutional standard of "case"?




- Does the state claim arise from a common nucleus of operative fact with the FQ?

- United Mine Workers v. Gibbs:  P (TN) sues D (TN)  in fed ct.  There’s no diversity, so P has 2 claims: 1) FQ arising under union statutes, and 2) state claim arising from the same incident as the FQ.  Claim 1 has federal SMJ, and P used supplemental J to get 2nd claim in.  P loses on claim 1, but wins on claim 2, and D appeals.  Ct says state claim is allowed if it includes a common nucleus of operative fact (CNOF) with the FQ (from same transaction or occurrence)

2nd ? = Does it meet the Statutory standard of §1367?

- Congress codified Gibbs in §1367-a & extended to reach Ds w/separate claims if CNOF





- supplemental J is ok as long as Congress didn’t specifically exclude the linked D 




- Does the state claim: 

a) relate to the fed claim?













b) maintain diversity? (supplemental state claim can’t ruin it)

- if a & b = Yes, go to 

c) get brought in under the discretion of the court?

- via need to interpret state law, fed's interest, judicial economy, etc. 

- Aldinger v. Howard:  P sued D (govt officers) in fed ct under the Civil Rights Act (42 USC §1983).  P also sues county under state law, but she argues supplemental J via CNOF. Ct rejects P's Gibbs claim b/c congress specifically excluded this party in statute.

- Owen Equipment v. Kroger: P's husband was killed & sues D (thought NE corporation, but Iwoa is primary place of business).  D then moves to dismiss for lack of SMJ (no complete diversity). Ct expands Aldinger to say §1332 requires complete diversity in the P's case -- P’s can’t use supplemental J to bring in D's that could not otherwise be brought in.

- Finley v. US:  P sues FAA for not maintaining airport property (led to death of her husband & children) w/ SMJ via §1346(b) - Fed Torts Claims Act.  Wants to bring in City of San Diego and power company under state law. P claims all of these D's are linked by CNOF. Ct denies the linking (supplemental J) and reverses Aldringer -- silence is not enough, the Congress must clearly state which D’s can be brought in.

( Congress passes §1367 to codify Gibbs, Aldringer, & Owens (open interpretation) while excluding Finley (restrictive interpretation)


- cts: a&b) examine their power to hear a case and c) can use their discretion in doing so
Executive Software v. US District Court: Page (P) sues Executive Software (D) for discrimination & religious affront under 2 federal causes of action.  She also has 3 state causes of action. Ct says §1367 does limit the discretion used by courts (more narrow than Gibbs) -- (c) sets out the only valid factors to decline J & remand supplemental claims.  

D)  Removal (§1441 and sometimes §1446) – Part of FQ



- allows D to move case from state ct to federal ct only if federal ct had original SMJ 

§1441
(a) case has original SMJ via arising under "except" clause (i.e. Congress can’t have expressly precluded such removal)

(b) FQ = D can always remove; diversity = D can remove only if D’s not a citizen of the original forum 

(c) w/§1331 (FQ not diversity), ct has discretion to remove CNOF supplemental claims only if they’re independent & separate from the FQ (Finn separateness = 2 claims w/2 remedies)

** 
(a) & (b) =core removal J to get clear FQ & Diversity removed (original SMJ)



(c) = supplemental J to get the state claims removed to fed. as well (need CNOF and separateness)
Analysis steps:

1st ?: Does the federal claim have original SMJ & FQ/Diversity? (Fed claim must= a&b to go on)

2nd ?: Does the FQ fit the more restrictive §1331 requirement? (if not stop, if so go on) 

3rd ?: Is the state supplemental claim CNOF but separate & independent from FQ (via Finn and  ct’s discretion)?

- American Fire & Cas. Co. v. Finn:  P (TX) sued 2 insurance co (not TX) and his insurance agent (TX) in state ct for losses in a fire b/c agent had not gotten a policy with either of the co. as requested by P.  Clearly CNOF, but no diversity.  Insurance companies removed to federal ct. under §1441(c), but after jury award to P, D appeals saying improperly removed b/c agent did not have diversity.  Ct. says Congress wanted to restrict removal with §1441 & thus even with this one constitutional "case" the federal claims are not separate & independent enough from the state claims (must be for supplemental J to be considered).  

- When 2 issues (one fed & one non-fed) are in the same "case" we consider:

I = Constitutional SMJ

II = Statute for Supplemental J

III = Judge activity -- has the power to hear the case but uses discretionary power not to hear it.

 
- Congress then adds §1441 c-e try to limit D’s ability to trump forum choice of P

c)  when separate & independent  J claim is linked to a non-removable claim, the judge 
can hear the case or has the discretion to remand all matters predominated by state law 

- Shamrock Oil & Gas v. Sheets: P sues D in state court on a state claim.  D's counter claim brings in the federal issue and wants to remove.  Court denies b/c the legislature never gave D power to bring a fed claim so he could move the case.

- Roe v. Little Company of Mary Hospital: P (patient) makes a state claim against the hospital, doctors, and Red Cross when infected w/HIV during surgery.  Red Cross seeks to remove b/c statutory charter for the Red Cross gave original SMJ in the fed cts for all suits against. Ct decides it fits I & II of Finn analysis, but not III – claims are not separate & equal enough to remand.

IV.  Coda (not on the exam):

1) Venue (Statute §1391) – forum has SM & personal J over the D, but this internal allocation device as to which exact ct. is used


- based on transaction, P's residence, D's residence, county, etc.

2) Transfer (Statute §1404) –  with the original case in state court and subsequent removals to federal courts which federal court gets it and what choice of law is used?


- INTRAstate -- from CA state only to CA fed and then can move within the federal system (NY fed)

3) Forum non conveniens (common law doctrine) – a technical dismissal on the grounds that the parties are taking the action to an alternative forum; there's a better forum for this case to be decided


- INTERstate -- from CA state to NY state or NY state to Scotland
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