Personal Jurisdiction


Traditional Types of adjudicatory authority


In personam - the court exercises its power to render a judgment for or against a person by virtue of his presence within the state’s territory or his citizenship there.  Everything the ( owns is at stake; ( is before the court without limitation.


In rem - the court exercises its power to determine the status of property within its territory, and the determination is binding with respect to all possible interest holders in that property.  ( has a particular thing at stake, usually the ownership over the thing.  ( is before the court with limitations, everything is not at stake.  Concept gives states jurisdiction to determine a status such as marriage or custody of a child, that can said to be  within the territorial power of the court


Quasi-in rem - the court renders a judgment for or against a person but recovery is limited to the value of the property that is within the jurisdiction and thus subject to the courts authority.  ( sues the (‘s thing and holds it accountable for the (‘s actions.  Only the value of the thing is at stake.  Not about title ownership of the thing.


Traditional Establishment of in personam jurisdiction


Consent - implied consent, mostly a fiction, was used to assert jurisdiction over non residents


Territoriality


Pennoyer v. Neff - limited in personam adjudicatory authority over non- residents of a state-territoriality


Blackmer v. United States - established principal of implied consent to in personam jurisdiction for citizens of the state even when absent from the state.  (( was served with process while in France)  


Milliken v. Meyer - court held domicile in the state alone is sufficient to bring an absent ( within the reach of the state’s jurisdiction for in personam jurisdiction by means of alternate service.(( served in Colorado to appear in the Wyoming where he was a resident)


Adam v. Saenger - If ( files a counter claim which is transactionally oriented, there is consent to jurisdiction from the original (. (( defaulted on its original action and the counterclaim, court would not enforce judgment, Supreme Court reverses)


Hess v. Pawloski - MA statute that out of state drivers have given implied consent to in personam jurisdiction to causes of action arising from the operation of the car in the state.  Early long arm statute.
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A bright line test does not exist for establishing jurisdiction, these are factors for considerations:


number of contacts with the forum state


relatedness of contact


Relatedness tends to carry  more weight than  number of contacts


International Shoe Co. v. Washington - establishes rule that minimum contacts are required such that the maintenance of the suit does not offend traditional notions of fair play establishing jurisdiction 


Two part test


Contact


Fairness


Reasonableness is a factor in weighing the fairness of the forum of the suit


Estimate of inconvenience to the (.


“To the extent that a corporation exercises the privileges of conducting activities within the state, it enjoys the benefits and protection of that state.  The exercise of that privilege may give rise to obligations; and so far as those obligations arise out of or are connected with the activities within the state, a procedure which requires the corporation to respond to a suit brought to enforce them can, in most instances, hardly be said to be undue”


Seeking a convenient forum not the most convenient forum


General Jurisdiction - a ( has sufficient contact with the forum  to warrant asserting jurisdiction over it for all matters.


Specific Jurisdiction - a ( has sufficient contacts with the forum to warrant asserting jurisdiction over it for matters related to its activity with the forum without having sufficient contacts to warrant general jurisdiction.


Perkins v. Benguet Consolidated Mining Co. -non-resident ( company has continuous systematic contacts with Ohio.  Non-resident ( brings suit against ( in Ohio.  Supreme Court holds there is no requirement for Ohio to hear the case nor is Ohio prohibited from hearing the case. Ohio court refused to quash summons on remand.


Specific Jurisdiction and State Long-Arm Statutes


�State legislature must create a statute granting adjudicatory authority over non-residents.  The reach of the statute is up to the legislature and can be as great as that allowed by the Due Process Clause of the constitution.
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Evaluation of statutory requirement for specific jurisdictions


Does a statute exist granting adjudicatory authority over the (?


Two types of statutes


Grant of jurisdiction to the extent allowable by the constitution


Laundry list


Gray v. American Radiator - interpretation of statutory requirement “tortious act within the state” as where injury occurred


Feathers v.. McLucas - interpretation of statutory requirement “tortious act within the state” as where mistake in structure was made.  NY subsequently changed its statute to read as the to cover these types of ( and thus becoming similar to Illinois statute in Gray 


Murphy v. Erwin-Wasey, Inc. - “within the state” has been interpreted more liberally when the relevant act is an intentional tort.


Jim Fox Enterprises, Inc. v. Air France - long-arm provisions authorizing jurisdiction over a ( on the basis on the (‘s business within the forum may require that the (‘s cause of action be related to or arise from the business transacted within the state


Does the statute, as applied, violate the IVX Amendment’s Due Process Clause? 


Minimum contacts requirement met


Balance the interests of the (, (, and the forum state to determine if exercising jurisdiction is desirable.


McGee v. International Life Insurance - Suit was based on a contract which had substantial connection within the state; 


California had a manifest interest in providing effective means of redress for its residents when insurers refuse to pay their claim; 


inconvenience not enough to violate due process.


Hanson v. Denckla - However minimal the burden of defending in a foreign tribunal, a ( may not be called upon to do so unless he has had the “minimal contact” with that state that are prerequisite to its exercise of power over him.  


The unilateral activity of those who claim some relationship with a nonresident (  cannot satisfy the requirement of contact


( must purposefully avail himself of the privilege of conducting activities within the forum  state thus invoking the benefits and protections of its laws


More contacts needed required for jurisdiction than for choice law


Empire Abrasive Equip. Corp. v. H.H. Watson, Inc. - Although some other sovereign state may have a superior interest in having the controversy finally adjudged in its courts, our system of federalism has recognized that such conflicts between states will often arise, and has concluded that as long as the forum’s interest in opening its courts to the litigants is of due process dimensions, the sovereign rights of a sister state, are not unconstitutionally abridged.


Allstate Ins. Co. v. Hague - for choice of law a significant contact or significant aggregation of contacts is required.  ( made policy in Wisconsin, accident occurred in Wisconsin, ( Wisconsin resident at time of accident, move to Minnesota prior to filing suit and Minnesota was able to apply its own laws based on the single contact.


World-Wide Volkswagen Corp. v. Woodson - Identified two elements of minimal contacts (White)


Fairness - protection of ( from litigating in an inconvenient or distant forum. Must evaluate:


burden on the (


forum state’s interest in adjudicating the dispute


(‘s interest in obtaining convenient and effective relief


the interstate judicial system’s interest in obtaining the most efficient resolution of controversies


the shared interest of the several states in furthering fundamental substantive social policies


Sovereignty- ensure that the States through their courts, do not reach out beyond the limits imposed on them by their status as coequal sovereigns in a federal system


minimal contacts (required even if ( suffers no inconvenience, and maximum state and ( interest)


( can foresee being haled into court in the forum state based on his contacts


Portable tort not sufficient to assert jurisdiction (unilateral act outlined in Denckla)


Purposeful availment provides clear notice that one can be subject to suit in the forum


The forum state does not exceed its powers. . . if it asserts personal jurisdiction over a corporation that delivers its product into the stream of commerce with the expectation that they will be purchased by consumers in the forum state


financial benefits accruing to the ( from a collateral relation to the forum state will not support jurisdiction if the do not stem from a constitutionally cognizable contact.


Dissent (Brennan)


Too little weight on fairness issues


foreseeable that product could be used in the forum


Related contacts are weighed more heavily in favor of jurisdiction than unrelated ones.  Unrelated contacts - if continuous and substantial - may support general jurisdiction but even a single contact may support jurisdiction when the cause of action arises out of the contact


Keeton v. Hustler Magazine, Inc. - ( sued ( in New Hampshire because it sold a significant number of magazines in that state.  These contacts satisfied the Due Process clause.  No requirement for ( to have minimal contacts with the forum.


Burger King Corp. v. Rudzewicz - presents multifaceted convenience analysis (presented in VW) and sovereignty issues as two walls of varying height (e.g. less contacts required when it is very, very convenient) (Brennan)


Multifaceted convenience analysis serve to establish the reasonableness of jurisdiction upon a lesser showing of minimum contacts than would be otherwise required


Where a ( who has purposefully directed his activities at the forum residents seeks to defeat jurisdiction he must present a compelling case that the presence of some other considerations would render jurisdiction unreasonable.  Can usually be eradicated through other means short of finding jurisdiction unconstitutional. For example:


the potential clash between the forum’s law with the fundamental  substantive social policies of another state may be accommodated through application of the forum’s choice of law rules


Substantial inconvenience may be accommodated by change of venue


Minimum requirements inherent in the concept of fair play and substantial justice may defeat the reasonableness of jurisdiction even if the ( has purposefully engaged in forum activities.


May not result in litigation becoming gravely difficult and inconvenient


Factors for weighing if a contract meets minimum contact requirements -  must be evaluated to determine if ( purposefully established minimum contacts with the forum - contract + analysis


prior negotiations and contemplated future consequence


terms of the contract


parties’ course of dealing


Dissent (White) - two walls of fixed height analysis


Asahi Metal Industry Co. v.  Superior Court - Stream of commerce + versus foreseeability and stream of commerce


Stream of commerce + requirements


intent to serve the market of the forum state


designing product for market in the forum state


advertising in the forum state


establishing channels for providing for providing regular advice or service to customers in the forum state


marketing the product through a distributor who has agreed to serve as the sales agent in the forum state


unclear how this case would turn out under the present composition of the court


General Jurisdiction and State Long-Arm laws


Perkins v. Benguet Consolidated Mining Co. - no requirement to hear case no bar to hearing case (See C3)


Helicopteros Nacionales De Colombia, S. A. v. Hall - 


Conceded that the claim did not arise from or are related to (‘s activity with the forum


Claim need not arise from or be related to the activities of the ( if there are sufficient contacts with the state to assert general jurisdiction over the (.


Mere purchases, even if occurring at regular intervals, are not enough to warrant a state’s assertion of in personam jurisdiction over a nonresident corporation in a cause of action not related to those purchase transactions


Dissent - contacts were related to the activities of the (.


de Reyes v. Marine Management & Consulting Ltd.


state court used minimum contacts/fairness test to determine general jurisdiction


Cresswell v. Walt Disney Productions - General jurisdiction in forum state established because of substantial continuous contacts with the forum state including:


advertising on radio stations and newspapers


sending representatives to the forum to encourage its citizens to visit


Conveying honorary Disney citizenship to the mayor of Philadelphia


selling company products and services in the forum


broadcasting the Disney channel in PA residents


providing a toll free number for PA residents to call


regularly visiting a college to recruit employees


Phillips Petroleum Co. V. Shutts - class action suit for royalty payments, majority of (s not residents of the forum state (Kansas) - applied Kansas law.


Opt-out option sufficient for class action suit (( argued for an opt in option- concerned with res judicata) - no difference constitutionally


(s interests are protected by the court and ( class action attorney


If Kansas law conflicted with the laws of the other states where (s resided, the state law for the ( should be used.  Multiple state’s law applied


Significant contact or significant aggregate contact creating  state interests, such that the choice of law is not arbitrary or unfair


Kansas lacked interest to apply its law to out-of-state residents


Class Action Suits - Rule 23 of Fed. R. of Civ. Pro.


Jurisdictional Reach of the Federal District Courts (Rule 4 Fed R. of  Civ. Pro.)


Federal courts use the state law to determine if there is jurisdiction over the ( for diversity actions Arrowsmith v. United Press Int’l


Omni Capital International, Ltd. v. Rudolf Wolff & Co. - 


Before a federal court may exercise personal jurisdiction over a (, the procedural requirement of service of summons must be met.  More than notice and constitutionally sufficient relationship to the ( is required.  Absent consent, this means there must be authorization for service of summons on the (. 


Rule 4 permits service of process in the state in which the action is brought, or anywhere else authorized by a federal statute or rule


Rule 4(e) federal courts look to either a federal statute or the long-arm statute of the state in which it sits to determine whether a ( is amenable to service, a prerequisite to its exercise of personal jurisdiction


Federal Trade Commission v. Jim Walters Corp.


Federal statute may confer nationwide service of process


Extraterritorial process is authorized in any case in which the court has jurisdiction under the statute


When minimum contacts exist with the relevant sovereign, due process no longer protects a ( from distant litigation because the location of permissible venues is a matter of sovereign prerogative.  Fairness has no relevance to determining the constitutionality of Congressional regulation.


Jurisdiction Based Upon Power Over Property


Harris v. Balk - the situs of a debt is wherever the debtor is located.  A party’s interest in a debt is attachable wherever the debtor is located, and quasi in rem jurisdiction may be asserted wherever a person who owes the ( money can be found - Undermined by Shaffer v. Heitner


Shaffer v. Heitner - minimal contacts required for jurisdiction over property within the state


All assertion of state-court jurisdiction must be evaluated according to the standards set forth by International Shoe and its progeny


Although the presence of the (‘s property in a State might suggest the existence of other ties among the ( and the forum state, and the litigation, the presence of the property alone would not support the State’s jurisdiction.


Presence of property may favor jurisdiction  in cases where the (' ownership of the property is conceded but the cause of action is otherwise related to rights and duties growing out of that ownership


Claims to the property itself as the source of the underlying controversy will probably yield jurisdiction to the state in which the property sits


(‘s claim to the property  may indicate that he expected to benefit  form the State’s protection of his interest


The state has a strong interest in assuring the marketability of property within its borders and in providing a procedure for peaceful disputes about possession of the property.  Witnesses and relevant records are within the state.


Limits quasi in rem jurisdiction but it remains in those states that do not have a long arm statute


Rhoades v. Wright - attachment of property (land) for jurisdictional purpose upheld on the basis of the presence of the land in the state and that the out of state ( actively used the land were sufficient to satisfy due process requirements for quasi in rem jurisdiction.


Rush v. Savchuk - attachment of insurance policy unconstitutional.  The court separated the contacts between the ( and the forum from the contacts between the insurer of the forum.  States are free to enact statutes making insurance companies directly liable to injured (s, but they can not achieve that result through an artificial application of quasi in rem jurisdiction.


Jurisdiction Based Upon Physical Presence


Burnham v. Superior Court - jurisdiction over a ( who has been personally served within the state upheld.


Four justices held that service within the state confers jurisdiction per se based on tradition - Scalia


Four justices held that minimum contacts analysis may be required and rejected the per se rule - Brennan


Challenging the Court’s Exercise of Jurisdiction over the Person or Property


RAISING THE JURISDICTIONAL ISSUE DIRECTLY- special appearance is  the state procedure by which a ( presents a challenge to the court’s exercise of personal jurisdiction without submitting to the court’s jurisdiction for other purpose. Federal procedure is a  12(b)(2) motion - Data Disc, inc. v. Systems Technology Associates, Inc.


COLLATERAL ATTACK ON PERSONAL JURISDICTION - Once the question of the trial court’s jurisdiction has been fully litigated between the parties, whether in connection with a special appearance  or otherwise, it may not be raised again by the ( in another case by way of collateral attack.  Baldwin v. Iowa State Traveling Men’s Ass’n.


LIMITED APPEARANCE - Some states allow a limited appearance by the ( to defend a quasi in rem suit without submitting to the general jurisdiction of the court.  Some states that any appearance by a ( for quasi in rem action to contest the merits submit to the court’s in personam jurisdiction. U.S. Industries, Inc. v. Gregg


Providing Notice and an Opportunity to be Heard


The Requirement of Reasonable Notice


Mullane v. Central Hanover Bank & Trust Co. - Notice must be reasonably calculated to succeed; efficiency is also a consideration.


The means employed must be a bonafide attempt to give actual notice to the (. 


Only if reasonable investigation fails to reveal the address of potentially interested parties is it proper to give that party notice by publication.  When proper, notice by publication is binding on anyone to whom it is directed, even if that person does not actually learn of the action until it is too late to defend against it.


Opportunity to be Heard


Can not seize any property interest without a hearing or other safeguard against mistaken repossession


Fuentes v. Shevin - 


Purpose of opportunity to be heard


Ensure abstract fair play to the individual


To protect individual’s use and possession of property from arbitrary encroachment


To minimize substantively unfair or mistaken deprivation of property


In order to serve its purpose, the right to be heard must be granted at a time when deprivation of property can be prevented


Bond no substitute for an informed evaluation by a neutral official and does not provide a safeguard for arbitrary deprivation of property


Possessory right is sufficient when the person to be deprived does not have title to the property


Circumstances that justify postponing notice and opportunity to be heard


seizure necessary to secure an important governmental or general public issue


special need for prompt action


state has kept strict control over its monopoly of legitimate force


State statute  served no important government or general public interest, no limit on summary seizure to special situations, and abdicated state control.  Person must file suit to regain the property


Creditors can protect their security interest so long as those creditors have tested their claim to the goods through the process of a fair prior hearing


Assets Sniadach v. Family Finance Corporation was not about the garnishment of wages without a hearing but about seizure of property without a proper hearing


Dissent - more attention should have been paid to the creditor’s interest in preventing further use and deterioration of the property


A clause may be put in financing contracts that waive the right to a hearing D.H. Overmyer Co. v. Frick Co, except in adhesion agreements where the buyer has little or no bargaining power Kosches v. Nichols


Mitchell v. W.T. Grant Co. - sequestration order was ex parte without prior notice or an opportunity to be heard


State law allows for a judge to order sequestration only after the creditor seeking writ has filed a sufficient bond to protect the vendee against all damages in the event of a showing the sequestration to have been improvident


State law allows debtor to seek dissolution of the writ, which must be ordered unless the creditor proves the grounds upon which the writ was issued


Debtor can regain property by issuing a bond to protect creditor from interim damage


Sequestration upheld and the case was is distinguished from Fuentes


Legal rule on opportunity to be heard under Fuentes and Mitchell


Does deprivation of the debtor’s right to possession during the process of the suit outweigh


the debtor’s possible inability to make the creditor whole for wrongful possession


the risk of destruction and alienation if notice and prior hearing are granted, and


the protections provided by the statute against wrongful seizure


North Georgia Finishing, Inc. v. Di-Chem, Inc.  - Georgia statute did not have the saving graces that the Louisiana statute had in Mitchell:


Writ of garnishment was issuable on the affidavit of the creditor or the attorney , and the attorney need not have knowledge of the facts.


Affidavit needed only conclusory allegations


Writ issuable by clerk without participation by a judge


Upon service of the writ, the debtor is deprive of the use of the property in the hands of the garnishee


Only method of to dissolve garnishment was to file a bond to protect ( creditor.


No provision for a early hearing at which the creditor would be required to demonstrate probable cause for the garnishment.


Without filing the bond the ( debtor’s challenge to the garnishment will not be entertained, whatever the grounds may be.


Connecticut v. Doehr - ('s property attached without notice based on an affidavit submitted by an individual asserting probable cause - no bond needed to be posted by ( to protect (‘s interest in the property


What process is due when an individual (as opposed to the government seeks to effect a deprivation


Private interest that will be affected by the prejudgment measure


examination of the risk of erroneous deprivation


what is the means for determining probable cause? Inquires into the good faith belief of the complaint or the complaint surviving a motion to dismiss is insufficient to warrant against erroneous attachment


factors present in Mitchell to act as safeguards to erroneous attachment not present (Presence of these factors diminish the need for a pre-attachment hearing)


vendor’s lien to protect


risk of error minimal because likelihood of recovery involved facts which were uncomplicated and lent themselves to documentary proof


( required to put up a bond


principal attention to the interest of the party seeking the prejudgment remedy with due regard for any ancillary interest the government may have in providing the procedure or forgoing the added burden of providing greater protection


No existing interest in the property lends to a finding against an ex parte pre-attachment hearing


no evidence of attempting to dispose of asset lends to a finding against an ex parte pre-attachment hearing.


Dicta - bond is required of ( but does not render safeguards unnecessary


How do the these decision impact jurisdictional attachment for assertion of quasi in rem jurisdiction


Unitech USA, Inc. v. Ponsoldt - if assets are attached to assert quasi in rem jurisdiction and the ( subsequently consents to in personam jurisdiction the attachment is not automatically lifted because it serves security functions as well as jurisdictional functions


Brastex Corp. v. Allen International, Inc. examined the same statute and decided that the attachment must be lifted once the ( submitted to in personam jurisdiction


Elton Leather Corp. v. General Resources Company - rejection of Brastex and cited favorably the court’s subsequent Brastex decision in ITC Entertainment Ltd. v. Nelson Film Partners that the attachment serves the dual function of gaining jurisdiction and security.


Finberg v. Sullivan - attempt for post-judgment seizure of property found to be unconstitutional because it did not inform ( of existing exemptions and did not provide a prompt post seizure adjudication of claims to exemption


What inquiries must be made in pre-attachment hearings?  No answers but possibilities


likelihood of removal or destruction of the property


likelihood to prevail on the merits


what are the interests involved


what are the safeguards


Should the inquiries be the same for quasi in rem attachment as in prejudgment attachments  Note 9 P 259  What about inquiries for post judgment attachments


Subject Matter Jurisdiction


Provisions


Constitutional - Article III Section 2


Statutory - US Code 1331 1332 1367, 1441 ... (Check this)


Subject matter jurisdiction in state courts


If congress has not given federal courts exclusive jurisdiction over a matter, a state court may entertain the action though based entirely on federal law Tafflin v. Levitt


A state court of general jurisdiction is presumably permitted and may be required to hear a cause of action arising under the laws of another state Hughes v. Fetter 


If a state can hear a case arising under federal law bought before it must it do so.  Howlett v. Rose


Diversity - Article III Section 2 United States Constitution 28 United States Code § 1332 


Diversity of citizenship


Complete diversity required by statute not by constitution


Citizenship of an individual is determined by where they are domiciled


domicile is the fixed permanent home which the individual plans to return to when absent; does not change until domicile is established elsewhere.


Americans citizens domiciled in other countries are citizens of no state


Foreign citizens domiciled in US are not citizens in the state they are domiciled in for purposes of diversity


Citizenship of a corporation is every state in which it is incorporated and the state where it has its principal place of business - for a corporation who is a citizen of many states, if an action is brought in a state in which the corporation is a citizen of, that state is used to determine whether diversity exists


Test for principle place of business


Nerve center test- locus of corporate decision making authority and overall control


Corporate activities or operating test- greater weight is attached to the location of a corporation’s  production or service activities 


Total activity test - hybrid of a and b - considers all circumstances surrounding a corporation’s business to discern its principal place of business


Unincorporated association’s are not treated as citizens for purposes of diversity jurisdiction, but instead courts consider the citizenship of its members United Steel Workers of America v. R.H. Bouligny


The legal representative of the estate of a decedent shall be deemed to be a citizen only of the same state as the decedent, and the legal representative of an infant or incompetent shall be deemed to be a citizen only of the same state as the infant or incompetent US Code 1332(c)


No diversity in neither party is a US citizen - Note Cuba is not recognized by the US so no jurisdiction over a case between a US citizen and a Cuban citizen.  Jurisdiction nee only be between the US citizens (e.g. NY & Germany v. MA & Germany is complete diversity)


Diversity is determined at the time the complaint is filed and must be proven by the person who wants to bring the case in federal court.


US Code 1359 prohibits collusive creation of diversity but does not apply to collusively destroying diversity


Amount Requirement - >$50,000


A (‘s good faith claim for more than $50,000 controls


Statutory requirement not a constitutional requirement


Requires more than $50,000 be in controversy not that the ( will receive that much


For dismissal based on failure to meet the amount in controversy requirement it must appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify dismissal.  ( is given the benefit of the doubt


Before making the determination that the (‘s claim does not meet the requirement, the court must afford the ( the opportunity to show good faith in believing that a recovery in excess of the jurisdictional amount is reasonably possibly


Aggregation to meet amount in controversy requirement


A single ( may aggregate claims against a single ( to reach the required sum


( can not add together claims against different (s nor add his claims with that of other (s unless there is a common undivided interest


Federal Question - Article III Section 2 United States Constitution 28 United States Code § 1331


Constitution grants authority for the federal courts to hear cases whenever there exists in the background some federal proposition that might be challenged, despite the remoteness of the likelihood of actual presentation of such a federal question.


Statute limits that authority to those cases where the cause of action arises under the US constitution federal law, treaties, etc.(Holmes’ test) and those cases where it is necessary to resolve an important federal issue i.e. though the claim is created by state law it arises under a law of the United States by virtue of requiring a determination of the meaning or application of such law(Holmes’ + Friendly test) 


Example Smith v. Kansas City Title - where a shareholder attempted to enjoin the trust company from buying bonds whose issuance was thought to be unconstitutional. 
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Louisville & Nashville R. Co. v. Mottley and T.B. Harms Co. v. Eliscu- Well pleaded complaint rule - the federal question must be on the face of the ('s complaint.  Can not anticipate a federal question defense being raised by the (. 


Implied Right of Action


Test for determining whether a private right of action should be implied from a federal statute Cort v. Ash


Is the ( one of the class for whose especial benefit the statute was enacted


Is there any indication of legislative intent either implicit or explicit, either to create or deny such a remedy


Is it consistent with the underlying purposes of the legislation scheme to imply a remedy for the (


Is the cause of action one traditionally relegated to state law, in an area basically of concern of the States, so that it would be inappropriate to infer a cause of action based solely on federal law


An implied right of action may arise under the constitution itself - Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics - Supreme Court held that the Fourth Amendment provides a private right of action against federal agents for damages resulting from unreasonable search and seizure.


Declarative Judgment - 28 United States Code § 2201 - still must meet the requirements of the Mottley test in order to get a declaratory judgment.  This is an attempt to avoid tricky pleading and hopefully not allowing causes that did not meet the 1331 requirements to receive a declaratory judgment.


Supplemental Jurisdiction 28 United States Code § 1367 Supplement Page 254 for text


Definitions


Pendent jurisdiction - brought with the original claim


pendent claim jurisdiction


pendent party jurisdiction


Ancillary jurisdiction - everything that comes after the original clam


United Mine Workers of America v. Gibbs - “Common nucleus of operative facts” equals a case. 





Proper Cases for Supplemental Jurisdiction
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Improper Claims under Supplementary Jurisdiction
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If the ( brings a proper federal claim or diversity claim, so that the federal court has original jurisdiction (Mottley Well Pleaded Complaint Rule) the court may hear all claims that are part of the same controversy under Article III (Gibbs common nucleus of operative facts


Supplemental jurisdiction does not extend to certain claims by ( in diversity cases which would be inconsistent with the limits of 1332.


Supplemental jurisdiction is not available to (s  to bring claims against persons made through several of the rules of Civil Procedure.


Court must exercise discretion in determining whether to take supplemental jurisdiction.  Discretionary factors include:


the claim raises a novel or complex issue of state law


the claim substantially predominates over the original claim


the original claim has been dismissed


Other compelling reasons for declining jurisdiction


Three part analysis for Supplemental Jurisdiction


The court must determine whether there is constitutional power to  Under Article III § 2 to hear the supplemental claim by the Gibbs analysis - common nucleus of operative fact (nothing to do with statutory 1367)


The court must determine whether there is a statutory grant of jurisdiction over the related claim.  This broadly granted for all types of cases if the Gibbs test is met with the exception of those which would contradict the limit of § 1332.


Once the court has determined that it has constitutional an statutory authority to hear the claims, it must decide based on various discretionary factors in that section, whether to do so.


Removal Jurisdiction 28 United States Code §§ 1441 (Actions removable), 1446 (Procedure for Removal), 1447 (Procedure After Removal)


§ 1441(a) allows removal by the ( of any civil action brought in state court if the federal court would have had original  jurisdiction over the matter.  (s under fictious names are disregarded for citizenship purposes


§ 1441 (b) allow removal of of diversity cases (brought under 1332) if none of the (s are a citizen of the state in which the action was brought


§ 1441 (c) allows removal of a claim or cause of action when a Federal Question case is joined with one or more otherwise non-removable actions even if the claims are separate and independent


To determine if the cases are separate and independent use the American Fire & Cas. Co v. Finn test which is that if there are several claims but only one recovery will be paid, the claims are not separate and independent


does not refer to separate and independent that do not meet the constitutional test as per Gibbs or this provision would be unconstitutional.


§ 1446 (b) A case may not be removed on the basis of jurisdiction conferred by §1332 more than one year after the commencement of the action


§ 1447 (c) a motion to remand must be made within 30 days after the filing of the removal notice.  If at any time before final judgment it appears the state court lacks subject matter jurisdiction the case shall be remanded.


§ 1447(e) if ( seeks to join additional (s who would destroy subject matter jurisdiction, the court may deny joinder, or permit joinder and remand the action to state court.


Civil Procedure - Sexton
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