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1. Access by Shareholders under Federal Law

1. Background and introduction to the federal securities laws

1. Shareholdership in publicly held corporations (241-54)

1. traditional model of formal corporate decisionmaking

1. shareholder control

1. inverted pyramid: SH, BOD, officers

1. Berle & Means question inverted pyramid scheme, arguing that shareholders are too dispersed to decide major corporate actions or fundamental changes

1. argued that control had become divorced from ownership

1. favored control by BOD which would employ the proxy system

1. view envisions shareholders reliquishing control and merely maintaingin a “symbol” of ownership

1. how dispersion leads to shift in control:

1. shareholders who have relatively small stake in the company become “rationally apathetic”

1. demographics of ownership require proxy voting

1. proxy system is - practically - only available to management

1. easier for disgruntled owners to sell rather than “voice”

1. rise of institutiuonal shareholders/investors

1. institutional investor - institutions which hold large amounts of stock, usually on others’ behalf (e.g., mutual fund, pension)

1. more difficult to sell because onwership is in large blocks

1. impact is increas in shareholder’s managmeent role as coordination of block of owners becomes easier

1. there used to be several constraints on these bodies to control manageement decisons:

1. conflicts of interest (e.g., insittutional investor has personal ties to BOD or officers)

1. SEC proxy rule constraints (i.e., make it very difficult and expensive for investor to contact other shareholders)

1. current constraints:

1. often required to diversify their holdings and, therefore, reduce the amount of shares held in any one given entity

1. “free rider” problem - efforts to change improve the value of the entity through influence will also enhance the value of other shareholders’ holdings (i.e., though it may pay all of the lobbying expenses, insitutuional investor doesn’t reap 100% of the benefits)

1. often, it is still economically rational for such invesitors to engage in monititoring (see 251-52 for a list of 9 reasons)

1. institutional investor competence lies primarily in the areas of assessing:

1. the entity’s governance rules (e.g., takeover defense provisions)

1. proposed structural changes (e.g., M&A)

1. management performance

1. An overview of the SEC and the Securities Exchange Act [of 1934] (324-25)

1. SEC mission: to administer Federal securities laws that seek to provide protection for investors

1. purpose of these laws: to ensure that the securities markets are fair and honest and to provide the means to enforce the securities laws through sanctions, where necessary

1. SEC administers the following:

1. Securities Act of 1933 (“SA of 1933”)

1. Securities Exchange Act of 1934 (“SEA of 1934”)

1. Public Utility Holding Company Act of 1935 (not assigned by HS)

1. Trust Indenture Act of 1939 (not assigned by HS)

1. Investment Company Act of 1940 (not assigned by HS)

1. Investment Advisors Act of 1940 (not assigned by HS)

1. SEC organization

1. 5-member commission: chairman + 4, all appointed by President based on advice and consent of Senate

1. note: conformance with the Federal securities laws in no way implies merit (e.g., SEC cannot bar sale of stock because they are of questionable value)

1. SEA of 1934

1. extends the “disclosure” doctrine of investor protection to securities listed and registered for public trading on national exchanges

1. 1964 Amendments extended disclosure and reporting provisions to equity securities in OTC markets

1. see R1087 for Act’s table of contents

1. referenced provisions:

1. SEA of 1934 § 12(a), (b), and (g)

1. SEA of 1934 Rule 12g-1

1. additional information provided during HS lecture:

1. SEC’s jurisdiction is only civil; criminal prosecutions are handled by the DOJ or USAO

1. if the SEC wishes to sue, it must recuse itself and the matter is then taken up by the Division of Enforcement

1. rulings are made by an ALJ

1. appeals are then brought to the SEC, acting in the capacity of an “appellate” court

1. SEC can sue, however, in Federal district court for injunction or other equitable relief

1. it is the only agency which may represent itself before the USSC (all others represented by the Solicitor General)

1. APA applies to SEC rulemaking (e.g., notice-and-comment)

1. but regulations have been struck as infringing upon state law

1. SEC speaks through “releases”

1. the goals of the securities laws are

1. sunlight (???)

1. disclosure

1. protection against fraud

1. SA of 1933 deals with the capital formation process (i.e., initial sales to the public)

1. SEA of 1934 deals primarily with market regulation
1. on-going obligations of public companies

1. anti-fraud provisions which apply to all “persons”

1. big scope caveat

1. An overview of the stock markets (326-27)

1. money v. capital

1. money markets consist of short-term debt securities often called “instruments” (e.g., commercial paper); market is a “dealer” market in that the middle man assumes ownership

1. capital markets consist of long-term debt and equity (e.g., NYSE); market is a “broker” market in that middle man does not assume ownership

1. primary v. secondary

1. primary market transactions consist of initial sale of debt or equity by government or corporation (e.g., IPO)

1. secondary market transactions consist of sales after initial sale; consist of 2 separate types:

1. dealer (OTC) - no central exchange; dealers connected electronically (e.g., NASDAQ)

1. HS: supported by transaction fees, but profits to members are earned based on number of trades; increase in listings increases the trading volume which, in turn, increases profit (strong competition to get listings)

1. auction - central physical location (e.g., NYSE)

1. HS: must buy a “seat”

1. HS: involve the use of “specialists” who facilitate the trades by keeping an orderly market

1. must step to eliminatie imblanaces 

1. act as a principle

1. get to keep all spreads (as opposed to commissions)

1. in order to be “listed,” firm must meet certain criteria concerning asset size and number of shareholders, etc.

1. NYSE has the most stringent requirements

1. additional information provided during HS lecture:

1. stock “exchanges” are self-regulation organizations (“SRO”) and are therefore the “front-line disciplinarians” but they are subject to SEC oversight

1. OTC markets are regualted by the National Association of Securities Dealers (“NASD”)

1. this self-regualtion saves the government much expense

1. a third type of secondary market is the “pink sheets” bulletin board

1. companies do not meet listing requirements

1. highly speculative

1. this is the same as “off-exchange” trading (???)

1. a fourth type of secondary market is inter-institutional electronic trading

1. to regulate the 3d and 4th markets noted above, SEC allows provides for exemptions which are only available to the big players (i.e., 1st and 2d markets) so that the 3d and 4th will disappear

1. SEC follows the integrated disclosure system (“IDS”)

1. all you need is one disclosure statement, unless there is a material change

1. you may incorporate by reference

1. SEC has sorted (???) out 2 requirements in order to reap the full benefits of the IDS

1. minimum one year reporting history

1. minimum “float” (shares outstanding x price must = $75M)

START HERE 

1. Periodic disclosure under the SEA of 1934 (328-29)

1. The proxy rules

1. Introduction and overview

1. Enforcement

1. Shareholder proposals

1. Proxy contests

2. Special Problems of the Close Corporation

2. Introduction

2. Special voting arrangements

3. Agreements Controlling Action by Directors

4. Supermajority Voting and Quorum Requirements

5. Restrictions on the Transferability of Shares

6. Directors’ Duty of Care and the Business Judgment Rule

7. Directors’ Duty of Loyalty

7. Self-interested transactions

7. Use of corporate assets

8. Sale of Control

9. Controlling Shareholders’ Duty

