Search

Is there a search?

· Was there a reasonable expectation of privacy? [Was the type of information searched considered private in our society? (Schulhofer)]

· Is it tangible?  Does not matter (Katz) 

· Is the object in plain view?  Then okay – reasonable.

· Was the information voluntarily given to a third party?  If so – no search. (Smith – pen register)

· Did you assume the risk that others would see or hear?  Was there an alternative? If so – no search (Katz, Greenwood)

· Were you within the curtelage of your home? Often not a search anyway (Riley, Dow Chemical)

· Were you in an open field?  If so – no search (Oliver)

· Was the technology used in the search available to the public? If so, no search (Kyllo)

Was the search reasonable?

· Is there probable cause?

· Is the entire case based on the statement of an informant? Are both basis of knowledge and reliability prongs met? (Spinelli)
· Is there probable cause under the totality of the circumstances test? Look at both prongs but they no longer need to be equally weighted. (Severity of the offense is not taken into account) (Gates)

· Are there corroboration and details? (Upton)
· Is there proof of police lies about informants? (Franks)

· What are the odds of guilt? Is it reasonable to infer that the suspect exercised control over the item? (Pringle)

· How much do mistakes in the description affect probable cause? (Brown)

· Is there a warrant?

· Was it issued by a neutral magistrate?
· Does it particularly describe the place to be searched?

· Was it exercised in a timely manner?

· Did the police knock and announce?

· Was there a reasonable suspicion that knocking would be dangerous or lead to destruction of evidence? (Richards v. Wis) 
· Did police wait a reasonable length of time after knocking? (Banks)

· Did they bring third part?  Were they media?  Were they identifying stolen property? (Lane)

Warrantless Arrests and Searches

· Is there a basis for a warrantless seizure/arrest?

· Felony arrest?

· In a public place? Yes (Watson)

· In hot pursuit?

· In the home? No (Payton)

· Was there immediate need?  If not, then you have to wait for them to leave or get a warrant. (Olson)

· Did police seize evidence from a search of a place to which they should not have had access? Can police enter the home of a non-suspect on an arrest warrant for the suspect?  No. (Steagald) 

· In the doorway to a home? Yes (Santana)

· Can you use deadly force to stop a felon if he flees arrest? Only if he poses a threat to life or limb (Garner)

· Misdemeanor arrest?

· In a public place? Yes (Atwater)

· Is there a basis for a warrantless search?  What is the permissible scope?
· Is it a search incident to arrest?

· Is there probable cause for the arrest?  If no, fruits.
· Are you searching only the area within reach of the person? (Chimel)

· Grabbing area - Was it an on the person search, even non-suspicious objects? Then okay. (Robinson)

· Immediately adjacent area - Can do a sweep for dangerous people without articulable facts but cannot move items without probable cause. (Arizona v. Hicks)
· Beyond adjacent area - Is there reason to believe that there are criminals in the broader area?  Must have articulable suspicion and must be short.  If yes, then okay (Buie)
· Could police have searched the space immediately on arrest?  Cannot search later since the rationale was safety and no longer applies.
· Search of a house after arrest outside of house is not okay. (Vale)

· Note: Arrest warrant is not a free pass to search the whole house

· Is the search of something that falls within the plain sight doctrine?  If yes, okay.  If no, then cannot search (Hicks).

· Are there exigent circumstances?
· Would a delay to get a warrant cause serious harm to the case?  

· Destruction of evidence likely? If so, then can search without a warrant (Vale, McArthur)

· Was there prior opportunity to get a warrant? If there was, they should wait.  

· Is there a less intrusive alternative (but what is the least intrusive?) (Segura)

· Normally perimeter stakeout is less intrusive (McArthur)

· Short periods it may be okay to wait for a warrant inside

· Is it a car search?
· Is it in the passenger area? Is it contemporaneous with arrest? That is the grabbing area - okay for search without probable cause or warrant (Belton) 

· What if there is no threat to the officer’s safety? No. You cannot ticket and then search.  Much be contemporaneous with an arrest and must be searching for dangerous objects. (Knowles)

· Could the officer have searched the car if he arrested slightly earlier – before suspect got out? If so, then yes. Car searches need not be contemporaneous with arrest (Thornton)

· Can the police search objects in the passenger area that belong to someone other than the suspect?  Yes, unless on another passenger’s person (Houghton)

· Does a mobile home fall into the exception for a car – no warrant and full search of passenger area incident to an arrest?  How big is the passenger area? Yes. (Carney)

· Is it in the trunk or other non-passenger compartment?

· Is there probable cause?  If not, then can search only grabbing area. If there is probable cause then can search the entire vehicle including closed containers (where the contraband might be) without a warrant (Chadwick, Acevedo, Ross)

· Note: luggage outside the car is not okay for search without probable cause – Chadwick

· Do they have a warrant for the search?  Don’t need one.

· Is it an inventory search (administrative searches that do not require special need)?

· Is there a valid underlying impound/arrest?  If so, then okay.
· Was the search pursuant to regulations and procedures? If no, then cannot (Wells). 

· Can you open containers in a car that has been impounded? Yes, can do a full search (Bertine).  

· Is there probable cause?  Does not matter.  Can search person and property based on the rationale that they will prevent police from stealing, but must follow procedures. (Lafayette)

· Is it a pretextual arrest?

· Was there a traffic violation or some other actual reason to arrest? If so, then okay (Whren)
Stop and Frisk
· Has the exchange crossed over from a friendly or consensual exchange to a forcible stop? 
· Would a reasonable person feel free to walk away or refuse to answer? If voluntary exchange, no suspicion or probable cause necessary. If there is no freedom to walk away then it is at least a stop and you need founded suspicion (Bostick – bus, Royer)

· Did police inform that there was a right to refuse? Does not matter (Drayton – bus search)

· Does he not feel free to leave because of the constraints of the situation or because of the police action?  If only constraints of the situation, then there is no stop. (INS)
· Was there physical force or submission to authority? If so, then it is a forcible stop and 4th A applies. Until there was a stop, no application. Running away it does not yet apply. (Hodari)  Does a suspect stopping equal submission? (compare Lender)
· Do they need probable cause? No (Terry)

· Has it moved beyond a stop or frisk to the arrest category?  

· Did they move the suspect to a different location?  If so, becomes like arrest.  (Royer, Dunaway)  
· Is the stop short in duration? If yes, then okay.  (Place)
· Is the stop minimally invasive?  If not, then it should require more than founded suspicion. (Place)

· If it is a forcible stop, is there founded suspicion? (Cortez)

· Is there suspicion based on all the circumstances, considering probabilities?

· Is it in a high crime area that adds to likelihood of illegality?  If so, then okay. (Wardlow)

· Is there particular suspicion of illegality with regard to the suspect?  

· High enough probability of illegality? Proximity to criminals is not enough.  Police can only frisk if there is reason to think they might be in danger (Sibron)

· Does defendant fit a criminal profile?  If so, then probably okay. (Sokolow)

· Is the suspicion based only in an unknown informant’s tip? If so, not enough (J.L.)

· If there is a basis for a frisk, has the frisk gone beyond its permissible extent?

· Did the police have reason to believe the suspect might be dangerous?  If so, then you can frisk.  If not, then cannot frisk – cannot frisk others who are near a suspect if there is no reason to think them dangerous (Ybarra)
· Has the officer determined that there is no weapon/danger? If so, then additional search is impermissible. (Dickerson)
· Was there racial profiling?

· Was it based on a victim description? (Justice dept memo)

· Were people stopped and questioned or detained? (Brown v. City of Oneota)

Administrative Searches

· Is the primary purpose other than law enforcement?  (Special need)

· Is the search for drugs?  Not okay. (Edmond, Ferguson)

· If there is a special need, is the need greater than the intrusiveness (reasonable)? (Skinner, Martinez Fuerte - immigration, Prouse - registration)

· Is there a serious health and safety concern? (Sitz - sobriety)

· Is the search limited? (McWade)

· Do the officers searching have limited discretion in who they search? (McWade)

· Do people have notice and the opportunity to walk away? (McWade)

· Do you need a warrant?
· Is it home search?  If so you need a warrant but not conventional probable cause. (Camara)

· Do you need probable cause?

· Is there a public goal?  A teacher can search a student purse for pot if there is suspicion less than probable cause (TLO)

· Can the school require students in extracurricular activities to submit to testing without probable cause?  Okay based on balancing (Vernonia)

Consent Searches

· Was there a warrant?  If yes, no need.

· Did the owner know he could refuse a search?  Does not matter – consent judged on totality of the circumstances

· Can a non-owner consent to a search of property over which they have control?  Yes. (Bustamonte)

· How much control/authority do you need over the space to authorize a search?  Does it matter what the police perceive? Yes it will be upheld if they made a reasonable mistake. (Rodriguez)

· Can a landlord consent?  No.

· Did police coerce consent?  Did they claim they had a warrant? If so, not okay. (Bumper)

· What is the level of intrusion? If low, may not be search. (Place)

· What kind of information gathered? 

Surveillance

· Did you tell someone (even a secret agent) something in a consensual setting?   
· Is the agent just listening and reporting? Okay, assumption of risk (Lewis, Hoffa) 

· Did the agent search beyond what the host knowingly revealed?  If so, then not okay (Gouled)
· Did the agent make a recording of the conversations? Okay (Lopez)

· Did the agent record the conversation and transmit it? Okay (On Lee, White)

· What is the relationship with the agent? (Policy concern – not legal basis)

· Is there surveillance beyond what the surveilled party consented to? If there is a search in addition to the friendly exchange then it is not okay (Gouled)

· Was there non-consensual wiretapping for a criminal proceeding? If so, may be protected under Title III even if there was no expectation of privacy. (Title III)
· What type of communication?

· Is it oral communication? (Not protected – no expectation of privacy))

· Is it wire communication? (cell - Protected)
· Is it electronic communication? (email - Protected)
· Was there a court order?  If not, inadmissible.

· Is there probable cause to enter the order? (pg 476)
· Do you know that someone is about to commit a particular offense

· Will the surveillance get info about that offense?

· Facilities about to be surveilled are about to be used in connection with the offense

· Is the search described with particularity? (Berger)
· Is there proportionality in the length and breadth of the search? (Berger) 
· Is the envelope or content being searched? If only envelope, court order not necessary. (Smith)

· Is foreign intelligence gathering a significant purpose of the surveillance? If yes, then it is an administrative search and FISA applies.  There is less accountability, particularity, proportionality required than under Title III.  (FISA, In re sealed case)
· Is wiretapping of a foreign power or an agent of a foreign power? (FISA)  If no, then not applicable.  If yes, then could be okay (Dougan).

· Is the government using this information for criminal prosecutions? If no, then fine. If yes, then still may be okay (In re sealed case)
· Is it related to terrorism?  If so, then maybe special need because of armed conflict with adversaries…(NSA)

· Is it wiretapping of conversations between people in the US and outside?  (NSA)

· Has the wiretapping extended beyond 15 days without following FISA processes?  No, could be okay under FISA as extended by Patriot Act.  Yes, illegal. 
· Has the executive asked congress to ratify the procedure?  Since no, NSA procedure violates FISA
Remedies for Fourth Amendment Violations

· Should the evidence be excluded?

· Do you have standing?  Was the defendant’s own 4th A right violated (reasonable expectation of privacy violated)?  If no, no standing ((Payner, Alderman)  
· Was it your property that was searched or were you on someone else’s property legally? If it isn’t your property, you have no claim. Used to be that if you were on property legally then okay, but now it is not protected (Payner, Rakas) 

· Did you claim ownership to the searched property? Does not matter if not yours (Rawlings)
· Were you engaged in a business interaction or a social interaction? If it is someone else’s business office then there is less expectation of privacy than in a home. (Carter) 

· Were you a long term guest in a home or short term? If you are overnight guest then you have a reasonable expectation of privacy (Carter, Olson)

· Is it the fruit of a poisonous tree? If so, suppressed unless:

· Was there an independent source or inevitable discovery?  If yes, then admissible.
· Is the relationship between the violation and the evidence attenuated? If yes, than admissible. (Wong Sun)

· Is the evidence being used only to impeach the suspect’s testimony?  If yes, then it is okay.  Just cannot be use in the prosecutor’s case in chief. (Walder)
· Did the police believe in good faith that they had a valid warrant? If so, then okay (Leon)

· Was the violation the result of a knock and announce entry? If so, okay? (Hudson)

Identification

· Has the defendant been indicted?

· If yes, then right to counsel at lineup. (Wade)

· If pre-indictment, then right to counsel at the lineup has not attached (Kirby)

· Was there a direct confrontation between the defendant and the witness?  If not that no right to counsel even post indictment (Ash)

· Is the defendant raising a due process issue regarding the manner of a lineup?  Totality of the circumstances (Manson – photo ID)

Police Interrogation
· Are you protected under the Fifth Amendment?
· Did the suspect make a self-incriminating statement?

· Did he reveal the contents of his mind? Testimonial? (Doe)

· Was the statement introduced at trial?  If no, then no violation (Chavez)

· Was the defendant given Miranda warnings?
· Was defendant in custody (deprived of freedom in a significant way)?  Did defendant believe he could decline to answer or leave?  If not, then warnings not necessary. (Miranda, Yarborough) 
· Did police think that the suspect was in custody?  Their subjective opinion does not matter (Stansbury)

· Title II Voluntariness is not enough – must have Miranda (Dickerson)

· Did defendant waive rights?
· If he did waive, did he have a basic awareness and general understanding of rights? If yes, okay (McKnight)

· Was there an implied waiver? If yes, then could be okay (Butler, Barrett)   

· If defendant did not waive, did they stop questioning immediately? If not, inadmissible (Miranda)
· Did police ask about other crimes after he terminated?  If yes, inadmissible under the fifth (Roberson)

· Did the defendant initiate the discussions?   (Edwards)

· Is the police action an interrogation?  If interrogated, then must have waived for statements to be admissible.
· Was it in the form of a question? (Innis)

· Should police have known that it would elicit an incriminating statement? (Innis)  

· Is it a police statement that calls for a response? (Innis – Stevens)
· Was defendant in a police dominated atmosphere? If not, then admissible (Perkins)

· Did the police create a situation where the defendant would be likely to reveal information?  Does not matter if they were not involved in the discussion (Mauro)

· Were they only asking questions about booking?  Then not interrogation – no Miranda (Muniz)

· Are you protected under the Sixth Amendment right to counsel?

· Was the investigation focused on the suspect? No longer the standard (Escobedo)

· Was there already an indication that the suspect had entered an adversarial process? Were they indicted?  If yes, attaches (Massiah)
· Did identifiable police try to get information through indirect methods/questioning after the adversarial process began?  If yes, then not admissible (brewer)

· Did an undercover try to get information through indirect methods?  If not, then okay (Kuhlman) If yes, then inadmissible (Henry) 
· Did the defendant waive?  High standard for determining waiver – did he intend to relinquish?  (Brewer)

· Did police start to question about a different crime?  Sixth A does not transfer, so it is admissible (Cobb)

· Are you protected by due process voluntariness rights?

· Was the self incriminating statement made voluntarily?  Was it coerced? 

· Was his will overborne? (Spano and Stroble)

· Physical pain

· Forcing to stay awake, etc.

· Was the defendant able to balance considerations and make a rational, voluntary decision? If totality suggests free will then it is okay. (Fenton)

· Was there coercion or just deception in police practice?  Did police lie about whether the suspect would be prosecuted?  It is okay anyway (LeBrun)

· What if police accidentally force a confession (like by administering a truth serum)?  Not voluntary under the totality of the circumstances (Townsend)

· Were police overreaching and behaving badly?  If so, then not okay (Connelly).

· Did police question defendant while he was in pain?  (Chavez)

