EVIDENCE

§FRE 104:  Preliminary Questions

(a) The judge makes determinations, without being bound by FRE, concerning qualifications of witnesses, existence of privilege, or admissibility of evidence subject to (b).

(b) If relevancy depends on fulfillment of condition of fact, the judge admits it upon, or subject to, the introduction of evidence sufficient to support the finding.

§FRE 105:  Limited Admissibility

When evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly.

Adkins v. Brett – Use limiting instruction where one part necessary, and one part inadmissible.

RELEVANCY – Preliminary Question:  Determine by Judge

§FRE 401:  Definition of “Relevant Evidence”

Evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.

To determine whether evidence is relevant, must first ask what we are trying to determine?

2 Tests 

Legal Test:  Substantive law must make it relevant

Logical Test:  Chain of inferences must be believable

§FRE 402:  Relevant Evidence is generally admissible; Irrelevant evidence inadmissible 

Only times relevant evidence inadmissible is when explicitly provided elsewhere

§FRE 403:  Exclusion of Relevant Evidence on grounds of Prejudice, Confusion, or Waste of Time

Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

· Assumed admissible unless probative value is substantially outweighed by prejudice.

2 Categories of Prejudice

1) Accuracy concerns:  Unfair prejudice, confusion of the issues, or misleading the jury.

2) Efficiency concerns:  Undue delay, waste of time, needless presentation of cumulative evidence.

· If statement is inadmissible for one purpose, but admissible for another, a balancing must be done under §403 to determine admissibility for entire case if limiting instruction insufficient. Adkins is example.  

Oldchief v. U.S. (73) – Three Questions to Determine Relevancy: Does the evidence serve to meet juror expectations, to tell a coherent story, or does it have secondary relevance to an unforeseen issue?  If so, turn to §403 for balancing. If lacking, inadmissible.

Ballou v. Henri Studios (83) – Jury should be able to weigh credibility given two sources. Just because something is prejudicial does not mean something is unfairly prejudicial.  When evidence serves to convict on improper grounds rather than towards a determination of the action. Judge resolves issues of admissibility.  Very difficult to walk this line… as a judge.  

HEARSAY

§FRE 801: Definitions
(a) Statement. 

an oral or written assertion or nonverbal conduct of a person, if it is intended by the person as an assertion. 

· Non-assertions are questions, exclamations, and imperative statements

(b) Declarant. 

a person who makes a statement. 

(c) Hearsay. 

a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted. 

· an out-of-court statement, (written, oral, or actions), repeated by a witness or offered as an exhibit in court, to prove the truth of the matter asserted.

· test we used, who was declarant, who was witness, what was statement, and what was it’s purpose.  

· Acceptable reasons to admit statement

· Show declarant had power of speech
· Show an effect on the listener
· Verbal acts – WHAT ABOUT CROSS-OVER W/ LEGALLY OPERATIVE WORDS?  Where are words verbal acts (must have legal consequences to be an act), but not legally operative (or is this just binding words)
· Legally operative words

· If it is not hearsay, must ask whether it is relevant.  US v. Hernandez.

· Implied Assertions – Not hearsay in US.  Where the assertion of the speaker is to communicate another message, but offers an additional unspoken assertion – less concerns of trustworthiness.

· Testimony of animal behavior – does not raise hearsay issue.

· Machines are not hearsay if generally functions and specifically calibrated.
· For double hearsay, both links have to be allowed in – Adams – APO + PRR

FRE §802:  Hearsay Rule 
Hearsay is not admissible except as provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress.
Rule 804. Hearsay Exceptions; Declarant Unavailable

Raises issues of necessity, while not going too far over on issue of trustworthiness.

· To use, must have unavailability

(a) Definition of unavailability. 

(1) exempted by privilege

(2) subject refuses to testify – defying the court
(3) lack of memory
(4) death/illness
(5) beyond subpoena
(b)(2) Statement under belief of impending death

In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant's death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death.
· Trustworthiness dates back to religious reasons – believed people go out honestly. 

· Double hearsay example – with 2nd party testifying that 1st party made a dying declaration that heard dying declaration by murdered party.  This is not admissible because does not concern cause or circumstances.

· Subjective standard of death – does not have to actually die, must only have a belief that will die.  

· Preliminary question for judge to decide (see §104) – done to prevent bootstrapping where only way to judge evidence would be to hear it.  Judge is not bound by FRE so prevents the problem.  

FRE §803. Hearsay Exceptions; Availability of Declarant Immaterial 

The following are not excluded by the hearsay rule, even if the declarant is available as a witness because we think that they are trustworthy.  Problem is in insuring the underlying facts, which may have to come in through §104(b).

(1) Present sense impression. 

A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter. 

· Idea is declarant had no time to lie – because made spontaneously – even when statement does not seem to insure trustworthiness.

· Testimony must be the actual present sense impression – not just a synopsis. Jury must be able to consider the spontaneity.    

(2) Excited utterance. 

A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

· Idea is that declarant was too upset to lie

FRE §801(d): Statements which are not hearsay. 

A statement is not hearsay (NOT AN EXCEPTION – the declarant is in-court and can be cross-examined).  THIS MIGHT BE CALLED NON-HEARSAY OR EXCEPTION TO HEARSAY. 

(2) Admission by party-opponent. 

The statement is offered against a party and is (A) the party's own statement, in either an individual or a representative capacity or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy. 

· makes any out of court statement by an adversary without any need for analysis.

· The statement is only admissible against the plaintiff – not against all court parties. This may lead to impaneling two juries – to bring in testimony against one defendant.

· 5 Types in 3 Categories:

· 1) Simple Admissions by Party Opponent – (A)

· 2) Adoptive APO – (B) – Encompasses all (A) as well.  

· 3) Vicarious APO – (C, D, E) – Need proof beyond just the statement.

Adoptive APO

· Where through your actions, or lack of actions (where action would be expected to contradict), you adopt a statement.

· Adoptive silence may be let in under 104(a) – and jury can weigh whether they think a statement was made through the silence. 104(b) question. However, State v. Carlson (170) says do not allow equivocal gestures to count as statement – and does not allow jury to reach the question.

· Pre-trial statements offered are adoptive (even if later prejudicial).

Vicarious APO

· Chart from Mahlandt (175)– Facts: Employee brings home wolf, attacks boy.  Writes note to employer explaining situation, has oral conversation with employer, and then board has minutes from meeting discussing situation.

	
	KEN’S NOTE 
	KEN’S ORAL CONV.
	BOARD MINUTES

	Against Ken
	Admissible under 801(d)(2)(a) or (b)
	Admissible under 801(d)(2)(a) or (b)
	Inadmissible – Ken, as agent, is not bound by the principle’s statement.

	Against Corporation
	Admissible under 801(d)(2)(d).  Difficult because employer may have bad feelings.  
	Admissible under 801(d)(2)(d).  Difficult because employer may have bad feelings.  
	801(d)(2)(c) – Speaking agent. 


· Discouragement against internal communication because may be admissible.

801(d)(2)(e):  Co-Conspirator Doctrine

· Need 3 elements

· Conspiracy must exist

· Statement must be made in course of conspiracy

· Statement must be made in furtherance of conspiracy

· Statements made prior to joining conspiracy still admissible against you – US v. Goldberg (186)
· Statement must be more than just idle talk – US v. Doerr (187)
· Bootstrapping problem – there must be evidence of conspiracy beyond just the actual statement – Bourjaily v. US (190).  FRE codified to say this.
FRE §804: Hearsay Exceptions – Declarant Unavailable. 

(b) Hearsay exceptions. 

The following are not excluded by the hearsay rule if the declarant is unavailable as a witness: 

(1) 
Former testimony. 

Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.

· 4 Requirements

· Unavailability
· Declarant must have been sworn witness
· Party against whom offered and is offered/or predecessor in interest must have had opportunity to cross-examine
· Predecessor in interest can be defined broadly (as just similar motives) or narrowly (as privity).  
· Party against whom offered had similar motive to cross-examine
· Did the prior testimony come in a setting with as serious consequences?
· At that setting, was the cross-examination necessary?
(3) 
Statement against interest. 

A statement which was at the time of its making so far contrary to the declarant's pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant's position would not have made the statement unless believing it to be true. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

· 5 Types in Bold Above -- Not statement against social interest

· McKelvey an example of the danger in these rules – trustworthiness is not as obvious when the money at stake may cause a witness to become unavailable after offering helpful testimony.  But testimony is let in.
· U.S. v. Barrett – Difference between Admission of Party Opponent and Statements against Interest – APO can’t be used to exclupate, only used against other whereas Stat against Interest can be used against any person.
· Statements to police after arrest are not generally statements against penal interest because trying to mitigate penal liability not inculpate.
FRE §803. Hearsay Exceptions; Availability of Declarant Immaterial
(3)
Then existing mental, emotional, or physical condition. 

A statement of the declarant's then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant's will. 

· [Does let in statements of memory or belief that aren’t being used to prove the fact remembered, but to prove the truth asserted (i.e. the Alzheimer patient who can remember)]  TAKE OUT – BUT ASK SCHECTER WHY NOT???

· Must be current state of mind or future intent – cannot be past feelings, memories, or beliefs – would apply otherwise in every case.

· FRE’s legislative history indicates that Hillmon situation ok (may use intent to show declarant’s actions) but excludes Feaster situation (may not use intent to show another party’s actions)

· Survey – is it in here? Or is it just excluded not as hearsay?  Zippov.  

(4)
Statements for purposes of medical diagnosis or treatment. 

Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.

· Guarantee of trustworthiness in past symptoms – wouldn’t want to subject self to misleading diagnosis – not really true – but at least can cross-examine doctor so allowed in.

· Diagnosis part is new – allows entry of expert witnesses and insurance policy doctors.  
· The treatment does not have to be by a doctor – can be by a friend or parent helping.
· Statements attributing fault are not admissible
· Statement can be about other person’s physical condition – not just yours – if you are trying to get treatment for them.  
MD Child Victim Law

· Exception to not being able to attribute fault rule

· Logic:  Children do not lie

FRE §801(d): Statements which are not hearsay. 

(d) Statements which are not hearsay. 

A statement is not hearsay if—

(1)
Prior statement by witness. 

The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or (B) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person; or

Prior Identification – 801(d)(1)(C)

· Subject to cross examination does not mean must be available (in terms of having memory).  U.S. v. Owens.

Do we ever get back to the other two 804(d)(1) non-hearsay exceptions?

FRE §803. Hearsay Exceptions; Availability of Declarant Immaterial
(5) 
Recorded Recollection

A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness' memory and to reflect that knowledge correctly. If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party. 

· Past Recollection Recorded:  Designed to allow into evidence the contents of a document where:

· 1) the witness once had knowledge of an event,
· 2) made or approved a record of the event at/or near the time of the event,
· 3) lacks present memory of the event, and
· 4) but can swear that the document is accurate

FRE §612. Writing Used to Refresh Memory

Present Recollection Refreshed

· Can show witness anything to refresh memory, but the adverse party can use the refreshing item as anything.  If done before testifying, the Court has the discretion to allow the adverse party to use the refreshing item.  The Court has power to excise any irrelevant portions. 

FRE §803. Hearsay Exceptions; Availability of Declarant Immaterial
(6)
Records of regularly conducted activity. 

A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness. The term "business" as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit. 

· 2nd most used exception

· Must have:

· 1) Duty to Report or Duty to Record, and 

· 2) Trustworthiness

· Non-workers in the business do not have a duty to report to the business so inadmissible when they tell to business participant

· Information in the report must be of the regular type put in a report in that industry

· Document prepared for litigation may not be a business record – Judge’s discretion as to lack of trustworthiness.

(7)       Absence of entry in records kept in accordance with the provisions of paragraph (6)
Evidence that a matter is not included in the memoranda reports, records, or data compilations, in any form, kept in accordance with the provisions of paragraph (6), to prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, record, or data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness. 

· Sister rule to 803(6)

(8)
Public records and reports. 

Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness. 

· 2 differences between Govt. records and Private records

· Government has responsibility of engaging in broader range of investigatory activities, and
· Government is prosecutor of crimes
· 3 Types of Agency Records

· (A) parallels business records
· (B) I.e. health inspector, but not cops observations in criminal cases
· (C) Factual findings made pursuant to an investigation – admissible in civil litigation and against government in criminal cases (but not valid if used by the government).  
· Includes all opinions and conclusions – because investigative reports have fine line between factual findings and opinion.  
· Judge’s discretion again to keep out if untrustworthy
· Items excluded by 803(8)(b,c) – police records may not be admitted under 803(6) or other less stringent exception.
 (10)
Absence of public record or entry. 

To prove the absence of a record, report, statement, or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a record, report, statement, or data compilation, in any form, was regularly made and preserved by a public office or agency, evidence in the form of a certification in accordance with rule 902, or testimony, that diligent search failed to disclose the record, report, statement, or data compilation, or entry. 

· Parallel to 803(7)

(9)
Records of vital statistics. 

Records or data compilations, in any form, of births, fetal deaths, deaths, or marriages, if the report thereof was made to a public office pursuant to requirements of law. 

· Double hearsay

(11)
Records of religious organizations. 

Statements of births, marriages, divorces, deaths, legitimacy, ancestry, relationship by blood or marriage, or other similar facts of personal or family history, contained in a regularly kept record of a religious organization. 

· Double hearsay

(12) 
Marriage, baptismal, and similar certificates. 

Statements of fact contained in a certificate that the maker performed a marriage or other ceremony or administered a sacrament, made by a clergyman, public official, or other person authorized by the rules or practices of a religious organization or by law to perform the act certified, and purporting to have been issued at the time of the act or within a reasonable time thereafter. 

· Document never in hands of government or religious organization

(13) 
Family records. 

Statements of fact concerning personal or family history contained in family Bibles, genealogies, charts, engravings on rings, inscriptions on family portraits, engravings on urns, crypts, or tombstones, or the like. 

(14)
Records of documents affecting an interest in property. 

The record of a document purporting to establish or affect an interest in property, as proof of the content of the original recorded document and its execution and delivery by each person by whom it purports to have been executed, if the record is a record of a public office and an applicable statute authorizes the recording of documents of that kind in that office. 

(15)
Statements in documents affecting an interest in property. 

A statement contained in a document purporting to establish or affect an interest in property if the matter stated was relevant to the purpose of the document, unless dealings with the property since the document was made have been inconsistent with the truth of the statement or the purport of the document. 

(16)
Statements in ancient documents. 

Statements in a document in existence twenty years or more the authenticity of which is established. 

(17)
Market reports, commercial publications. 

Market quotations, tabulations, lists, directories, or other published compilations, generally used and relied upon by the public or by persons in particular occupations. 

(18)
Learned treatises. 

To the extent called to the attention of an expert witness upon cross-examination or relied upon by the expert witness in direct examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice. If admitted, the statements may be read into evidence but may not be received as exhibits. 

· Only used in conjunction with examination/cross-examination of expert witness

· Expert must validate

· Will be read into evidence (not admitted) 

(19)
Reputation concerning personal or family history. 

Reputation among members of a person's family by blood, adoption, or marriage, or among a person's associates, or in the community, concerning a person's birth, adoption, marriage, divorce, death, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history. 

(20)
Reputation concerning boundaries or general history. 

Reputation in a community, arising before the controversy, as to boundaries of or customs affecting lands in the community, and reputation as to events of general history important to the community or State or nation in which located. 

(21) 
Reputation as to character. 

Reputation of a person's character among associates or in the community. 

(22)
Judgment of previous conviction. 

Evidence of a final judgment, entered after a trial or upon a plea of guilty (but not upon a plea of nolo contendere), adjudging a person guilty of a crime punishable by death or imprisonment in excess of one year, to prove any fact essential to sustain the judgment, but not including, when offered by the Government in a criminal prosecution for purposes other than impeachment, judgments against persons other than the accused. The pendency of an appeal may be shown but does not affect admissibility. 

(23) 
Judgement as to personal, family, or general history, or boundaries

Judgments as proof of matters of personal, family or general history, or boundaries, essential to the judgment, if the same would be provable by evidence of reputation. 

§FRE 807:  Residual Exception
A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent's intention to offer the statement and the particulars of it, including the name and address of the declarant.

· Meant for circumstances beyond normal events, but is used pretty often

· Grand jury testimony can come in under this – no judge, no cross

CHARACTER

FRE §404. Character Evidence Not Admissible To Prove Conduct;Exceptions; Other Crimes
(a) Character evidence generally.-

Evidence of a person's character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:

(1) Character of accused.-

Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution;

· Character evidence is generally relevant only where substantive law makes it a legal issue (Character in Issue), and as piece of circumstantial evidence to show conduct one step removed (Propensity evidence)

· Propensity evidence not generally admissible, except for 3 exceptions in statute

· Done because juries will not separate out old crimes from present guilt

· Propensity evidence may be admissible for other purposes – to show negligence in not firing, rather than present instance of bad behavior when using evidence of prior examples of bad behavior.  Cleghorn
(2) Character of alleged victim.-

Evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor;

· Usually comes up in violent crimes to show was aggressive.  

· No specific instances under this exception – although may come in under §406

· Must be in criminal case – although Perrin allowed it 

(3) Character of witness.- 

Evidence of the character of a witness, as provided in rules 607, 608, and 609.

(b) Other crimes, wrongs, or acts.-

Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.
· Subject to §403 balancing for prejudice

· Evidence of past crime must be enough to support a finding by the jury that defendant committed a similar crime, not beyond reasonable doubt.  If there is evidence sufficient, the Court will allow it in to let jury weigh unless it is overly prejudicial.  Huddleston.

· Identity would be used the most – so we must be careful what we allow in.  Must be enough to show modus operandi – signature crimes – same handiwork.  Cannot just be did the same type of drug sale.  

· Exceptions in statute are not exclusive – pattern, separate from majority

FRE §405. Methods of Proving Character
Reputation or opinion.-In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion. On cross-examination, inquiry is allowable into relevant specific instances of conduct.

(a) Reputation or opinion.-In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion. On cross-examination, inquiry is allowable into relevant specific instances of conduct.

(b) Specific instances of conduct.-In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person's conduct.

· May use reputation/opinion evidence in any case where character is admissible

· May use specific instances of conduct only on cross-examination or in cases where Character is in Issue

· May bring other witnesses in to contradict the reputation testimony but these other witnesses may still not use specific instances

· Need good-faith basis to ask about specific instances – but instance may be negative, like arrest, and old, if person knew them then.

Options for Prosecution after Defendant brings in evidence of reputation

· Cross-examine character witness using specific instances.  §405(a)

· Counter-witnesses regarding victim’s character.  §404(a)(2)

· In homicide, may bring in peaceable evidence when violent done first

· Call witnesses regarding accused’s same character trait. §404(a)(1)

FRE § 412. Sex Offense Cases; Relevance of Alleged Victim's Past Sexual Behavior or Alleged Sexual Predisposition
· Rape Shield Law

· Applicable in civil/criminal cases – including sexual harassment

· Rule forbids two types of evidence for rape and sexual misconduct cases

· 1) Evidence to prove other sexual behavior of the alleged victim

· No testimony by other partners, purchase of contraceptives, evidence of sexual diseases, pregnancies, etc.

· 2) Sexual predisposition of the alleged victim

· Can’t say they dress slutty, lives alone, loves sex

· Rule does provide three exceptions for criminal cases and one exception for civil cases


Criminal Exceptions – 412(b)(1)

· A) Specific Instances of Past Sexual Behavior – If done to show the actual source of semen, injury, or physical evil

· B) Specific sex relations in past to show consensual – to show more likely that all were consensual

· C) Anytime that exclusion would violate the defendant’s constitutional rights


· Evidence of reason for fabricating – other relationship with man who caught them – Olden v. Ky.  Judge does not have to accept the fulfillment of facts – lets this go to the jury for weighing.  Platero.  



Civil Exception – 412(b)(2)

· 1) Evidence of sexual behavior or predisposition may be let in when the probative value outweighs the prejudice (reverse test of §403).  Victim’s reputation only admissible when victim brings it up first.

FRE §413. Evidence of Similar Crimes in Sexual Assault Cases
FRE §414. Evidence of Similar Crimes in Child Molestation Cases
FRE §415. Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation
· EVIDENCE ABOUT DEFEDANT
· Controversial because might violate defendant’s right to privacy and due process

· Allow all propensity evidence about defendant, without limiting it to pattern or modus operandi

· Paula Jones Question:  If case had gone to trial, would it have been admissible as evidence in Lewinsky trial.  

FRE §406. Habit; Routine Practice
Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.

· Used to show other similar happenings have occurred, or

· Defendant to show other (unfounded) suits by the plaintiff – but still must ask if it is relevant.  

· Similar to propensity evidence, but that risk is overridden by the deliberate, repetitive events.

· Problem is do we have enough evidence for habit

· §406 also different in that it allows evidence of groups’ patterns

FRE §407. Subsequent Remedial Measures
When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent

measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product's design, or a need for a warning or instruction. This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.

· but can use the evidence for other purposes – i.e. ownership, control, impeachment, or feasibility of precautionary methods if controverted

· these generally require the defendant to say couldn’t have been done even though did effect repairs. Tuer.
· idea is to allow people to fix things w/o getting screwed for it

FRE §408. Compromise and Offers to Compromise
Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount.

Evidence of conduct or statements made in compromise negotiations is likewise not admissible. This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations. This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.

· Policy:  Encourages settlement – but must actually be made in course of negotiation

· May be admissible if used for another purpose (not all-inclusive list) – similar structure to §407

FRE §409. Payment of Medical and Similar Expenses

Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.

FRE §410. Inadmissibility of Pleas, Plea Discussions, and Related Statements
Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea

discussions:

(1) a plea of guilty which was later withdrawn;

(2) a plea of nolo contendere;

(3) any statement made in the course of any proceedings under Rule 11 of the Federal Rules of Criminal Procedure or comparable state procedure regarding either of the foregoing pleas; or

(4) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn.

However, such a statement is admissible (i) in any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in

the presence of counsel.

· Criminal analogy of §408

FRE §411. Liability Insurance
Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully. This rule does not require the

exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.

· Same structure as §406 & §407 with limited acceptable purposes

FRE §607. Who May Impeach
The credibility of a witness may be attacked by any party, including the party calling the witness.

· Even party offering witness may impeach them

· May not call witness with the principal motivation to impeach them

FRE §611. Mode and Order of Interrogation and Presentation
(a) Control by court.-

The court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to (1) make the interrogation and presentation effective for the ascertainment of the truth, (2) avoid needless consumption of time, and (3) protect witnesses from harassment or undue embarrassment.

(b) Scope of cross-examination.-

Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness. The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.

(c) Leading questions.-

Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness' testimony. Ordinarily leading questions should be permitted on cross-examination. When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.

· No leading question to own witness except:

· Non-controversial issues – i.e. preliminary questions

· Witnesses with limited mental abilities – need court permission

· Hostile witness – need court permission

FRE §615. Exclusion of Witnesses
At the request of a party the court shall order witnesses excluded so that they cannot hear the testimony of other witnesses, and it may make the order of its own motion. This rule does not

authorize exclusion of 

(1) a party who is a natural person, or 

(2) an officer or employee of a party which is not a natural person designated as its representative by its attorney, or 

(3) a person whose presence is shown by a party to be essential to the presentation of the party's cause, or 

(4) a person authorized by statute to be present.

WAYS OF IMPEACHING A WITNESS

1) Contradiction – No rule
· For collateral issues, may ask witness about contradictions on cross – but may not offer extrinsic evidence of contradiction – to avoid being a sideshow

· For material issue, the material would be admissible substantively and then could offer extrinsic evidence

· Still balancing test of §403 

2) Mendacious Character 

a) Reputation

b) Opinion

     FRE §608. Evidence of Character and Conduct of Witness
(a) Opinion and reputation evidence of character.-

The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

c) Specific Instances

i)  Past Criminal Convictions

     FRE §609. Impeachment by Evidence of Conviction of Crime

(a) General rule-

For the purpose of attacking the credibility of a witness, 

(1) evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused; and 

(2) evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of the punishment.
· Can always bring in evidence under (a)(2) of a conviction involving defendant/witness of a crime (under 10 years old) involving crimen falsi. 

· Felonies (under 10 years) are admissible under (a)(1) but are subject to a balancing test.

· If the witness is accused – subject to §403 balancing – presumption that admissible

· If the defendant is accused – subject to 609(a)(1) balancing – presumption of inadmissibility

· Old felonies (over 10 years) are presumed inadmissible unless clearly outweighed by probative

· May not appeal when do not testify because of losing pre-trial motion on 609  Luce
· May not appeal when try to preempt the prejudice by bringing up on direct. Ohler
ii) Past Episodes of Lying (Prior Bad Acts – but must relate to lying)

     FRE §608. Evidence of Character and Conduct of Witness
(b) Specific instances of conduct.-

Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' credibility, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness' character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.

The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused's or the witness' privilege against self-incrimination when examined with respect to matters which relate only to credibility.

· May not use extrinsic evidence to prove

· Only to attack a witness – so can only use against criminal defendant if they take stand – which they often will not do because of risk of prejudice

· Differs from contradiction of collateral detail because this does not have to be brought up by the witness

· Subject to §403 balancing as to whether the lying is overly prejudicial

· Witness, after having truthfulness challenged, may introduce other witnesses to testify to his truthfulness – but may not bring in extrinsic evidence of 1st point.

· Must have good-faith basis as to why to ask about the acts

3) Capacity – Mental/Sensory Defect – No rule

· Can always offer evidence of eyesight, memory, etc.

· But if witness admits to defect, judge can restrict extrinsic witnesses

· Mental disorders is subject to discretion of trial judge:  to protect witness privacy

· May not be able to show witness is alcoholic

· Comes in partially under §608 where mental disorder goes to show a “character for untruthfulness”.  This used to read “credibility” which seemed to have less to do with mental disorders.

4) Prior Inconsistent Statements

FRE §801:  Hearsay Definitions

(d) Statements which are not hearsay.-

             A statement is not hearsay if-

(1) Prior statement by witness.-

The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is 

(A) inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or 

(B) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive,
· May come in if statements are made pre-motive to lie, but left open by Tome as to whether admissible if post-motive

FRE §613. Prior Statements of Witnesses
(a) Examining witness concerning prior statement.-

In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel. 

(b) Extrinsic evidence of prior inconsistent statement of witness.-

Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. This provision does not apply to admissions of a party-opponent as defined in rule 801(d)(2).

· Any statement made in advance of direct (from casual conversation to grand jury testimony) is prior statement

· It is inconsistent even if only slightly different from direct testimony

· Is not a hearsay problem – because not trying to prove truth of matter asserted – just that witness vacillated.

· But if want to admit it substantively (for truth of matter), it must meet requirements of 801(d)(1)(A) that it was given under oath.

5) Impeachment by Showing of Bias – Not in Rules

· Abel – Court says always admissible because relevant under §401 and is therefore generally admissible under §402.  But §403 balancing still required.

· Can offer extrinsic evidence or cross-examination to show bias for or against 

PRIVILEGE

FRE §501. General Privilege Rule

Cop-out.  Rule does nothing, it says go to common law unless state law involved (diversity) in which case, use State rule.

· In general, it is more than just an exclusionary rule, it is general rule to allow privacy and to encourage candor.  

· Even though FRE don’t apply during discovery, Privilege still does

· The rules sacrifice relevancy for other goals – such as privacy and candor

Types

Attorney Client 

· Even if only potential client and no $

· Conversation must be in confidence with no 3rd person present (unless is translator or parent)

· Privilege only covers the communication, but not the underlying fact – the government can still ask about it directly

· Privilege belongs to the client – but by tradition, the attorney is the client’s agent and may claim the privilege for them – even post-humously.

· Must be in consultation in a lawyerly capacity

· Administrative info is not privileged – if attorney is simply conduit – admissible. Woodruff
· In corporate context, with many potential clients, look at four factors to help in determination for if privilege extends to employee:

· Employee speaks about a matter within scope of employment,

· Employee is told that information is confidential,

· Employee is told to get legal advice,

· Employee has been instructed to speak with counsel

· If someone who is an agent of the attorney speaks to client – it is privileged. 

· If client is negligent / careless – then confidentiality is waived

· Future crime or fraud is not confidential

· But to determine whether it is crime or fraud – must hear statements – the bootstrapping problem.  Must have good-faith reasonable belief that discussion would be exception to allow it to be examined en-camera.  Still a boot-strapping problem because how much info do you have access to… not bound by FRE – but is §104 problem.  

· Illustrations on 573 useful

· No privilege if consult with attorney to obtain assistance to engage in crime or regardless of client’s purpose, uses lawyer’s advice to engage in crime.

Doctor/Patient

· Didn’t exist at common law because policy justification lesser – will tell doc what need to

Psychotherapist/Patient

· Stronger policy because need to be able to share info with therapist… not like your mother.

· Must be for purpose of therapeutic relationship – difficult with social workers who have multi-tiered responsibilities

· Must be really confidential – counts group therapy but not 12 step programs

· If information is discovered not through privileged communication but through normal events – it is not protected – i.e. cut on hand.

Patient/Litigant Exception 

· It works for infliction of emotional distress, maybe physical torts, insanity defenses, some child custody cases, vicil commitment, accidental deaths

· When these things are claimed, mental state is so much at issue – that prvilige is waived.  The problem is that we are making privilege unavailable many times when party needs it most.

Dangerous Patient Exception

· When threaten others, doctor can warn and may be under obligation to warn.

Marital Privileges

· Two types

· Confidential Marital Communications – Protected for spousal communications when married and done in confidence.  If children old enough to understand are present – confidence is destroyed.  Privilege belongs to speaking spouse in all cases.

· Spousal Testimonial Privilege – Only applies in criminal cases – Trammel. Privilege only belongs to witness spouse – step-sibling to 5th amendment. Can decline to incriminate a spouse, but they can choose whether or not to testify.

Clergy/Communicant

Accountant/Client

Library/Patron

Videorental/Renter

DOCUMENTS & WITNESS COMPETENCY

· 3 ISSUES TO DEAL WITH FOR DOCUMENT

· To admit any document, must consider the hearsay exception – because it is out-of-court document

· Authentication

· Best Evidence Rule

· Need to authenticate oral conversations as well

Best Evidence Rule (original document rule)

· If litigant seeks to prove contents of writing that is material, the original must be produced or absence must be excused before other secondary evidence will be received.

· To determine if it is writing, inscribed chattel is considered through length and complexity of writing, whether it is central issue, and how difficult it is to get object into court.

· If not trying to prove contents of writing, but an underlying fact about the world – it is not subject to the rule. Meyers – Consider hearsay problem in it – how do we get past?

· Once past excuse portion, any secondary evidence is as good as another

FRE §901. Requirement of Authentication or Identification
(a) General provision.-The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.

(b) Illustrations.-By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming with the requirements of this rule:

(1) Testimony of witness with knowledge 

(2) Nonexpert opinion on handwriting – based upon familiarity

(3) Comparison by trier or expert witness.-Comparison by the trier of fact or by expert witnesses with specimens which have been authenticated.

(4) Distinctive characteristics and the like

(5) Voice identification

(6) Telephone conversations.-Telephone conversations, by evidence that a call was made to the number assigned at the time by the telephone company to a particular person or business, if (A) in the case of a person, circumstances, including self-identification, show the person answering to be the one called, or (B) in the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the telephone.

(7) Public records or reports.-Evidence that a writing authorized by law to be recorded or filed and in fact recorded or filed in a public office, or a purported public record, report, statement, or data compilation, in any form, is from the public office where items of this nature are kept.

(8) Ancient documents or data compilation.-Evidence that a document or data compilation, in any form, (A) is in such condition as to create no suspicion concerning its authenticity, (B) was in a place where it, if authentic, would likely be, and (C) has been in existence 20 years or more at the time it is offered.

(9) Process or system.-Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.

(10) Methods provided by statute or rule.-Any method of authentication or identification provided by Act of Congress or by other rules prescribed by the Supreme Court pursuant to statutory authority.

· The evidence of authentication must be sufficient to warrant a jury finding under §104(b).

FRE §902. Self-authentication
Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following:

(1) Domestic public documents under seal.

(2) Domestic public documents not under seal – Need certification under seal 

(3) Foreign public documents – By authorized representative from foreign body.

(4) Certified copies of public records. 

(5) Official publications.

(6) Newspapers and periodicals. 

(7) Trade inscriptions and the like.-Inscriptions, signs, tags, or labels purporting to have been affixed in the course of business and indicating ownership, control, or origin.

(8) Acknowledged documents.-Documents accompanied by a certificate of acknowledgment executed in the manner provided by law by a notary public 

(9) Commercial paper and related documents.

(10) Presumptions under Acts of Congress.-Any signature, document, or other matter declared by Act of Congress to be presumptively or prima facie genuine or authentic.

(11) Certified domestic records of regularly conducted activity.-The original or a duplicate of a domestic record of regularly conducted activity that would be admissible under Rule 803(6) if accompanied by a written declaration of its custodian or other qualified person, in a manner complying with any Act of Congress or rule prescribed by the Supreme Court pursuant to statutory authority, certifying that the record 

(A) was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by, a person with knowledge of those matters; 

(B) was kept in the course of the regularly conducted activity; and 

(C) was made by the regularly conducted activity as a regular practice.

      Must provide notice and give fair opportunity to view in advance.

(12) Certified foreign records of regularly conducted activity.-In a civil case, subject to same provisions as (11).

The declaration must be signed in a manner that, if falsely made, would subject 

the maker to criminal penalty under the laws of the country where the declaration is signed. 

· The evidence of authentication must be sufficient to warrant a jury finding under §104(b).

FRE §903. Subscribing Witness' Testimony Unnecessary
The testimony of a subscribing witness is not necessary to authenticate a writing unless required by the laws of the jurisdiction whose laws govern the validity of the writing.

Rule 1001. Definitions
For purposes of this article the following definitions are applicable: 

(1) Writings and recordings – extends beyond traditional 

(2) Photographs

(3) Original.-An ``original'' of a writing or recording is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it. An ``original'' of a photograph includes the negative or any print there from. If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an ``original''.

(4) Duplicate.-A ``duplicate'' is a counterpart produced by the same impression as the original, or by other equivalent techniques which accurately reproduces the original.

Rule 1002. Requirement of Original
Rule 1003. Admissibility of Duplicates
A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.

Rule 1004. Admissibility of Other Evidence of Contents
The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if

(1) Originals lost or destroyed

(2) Original not obtainable

(3) Original in possession of opponent

(4) Collateral matters.-The writing, recording, or photograph is not closely related to a controlling issue.

Rule 1005. Public Records
The contents of an official record may be proved by copy, certified as correct in accordance with rule 902 or testified to be correct by a witness who has compared it with the original. If a copy which complies with the foregoing cannot be obtained by the exercise of reasonable diligence, then other evidence of the contents may be given.

Rule 1006. Summaries
The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation. Originals must be available to other party.  

Rule 1007. Testimony or Written Admission of Party
Contents of writings, recordings, or photographs may be proved by the testimony or deposition of the party against whom offered or by that party's written admission, without accounting for the

nonproduction of the original.

Rule 1008. Functions of Court and Jury
Usually 104.  However, when an issue is raised (a) whether the asserted writing ever existed, or (b) whether another writing, recording, or photograph produced at the trial is the original, or (c) whether other evidence of contents correctly reflects the contents, the issue is for the trier of fact to determine as in the case of other issues of fact.

Rule 601. General Rule of Competency
Every person is competent to be a witness except as otherwise provided in these rules. 

· Hypnosis –  Courts may not have per se rule against hypnosis for a criminal defendant – must have opportunity to let in.  3 different ways courts treat it

· Some let it in, but can’t be impeached

· Some have guidelines for procedure, but can come in

· Some won’t let in at all – except for criminal

Rule 602. Lack of Personal Knowledge
A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge

may, but need not, consist of the witness' own testimony. This rule is subject to the provisions of rule 703, relating to opinion testimony by expert witnesses.

Rule 603. Oath or Affirmation
· Must be able to understand oath

· Can kids understand it – same problem for mentally disabled

Rule 604. Interpreters
An interpreter is subject to the provisions of these rules relating to qualification as an expert and the administration of an oath or affirmation to make a true translation.

Rule 605. Competency of Judge as Witness
The judge presiding at the trial may not testify in that trial as a witness. No objection need be made in order to preserve the point.

Rule 606. Competency of Juror as Witness
(a) At the trial.-Can’t be witness

(b) Inquiry into validity of verdict or indictment.- Juror may only testify on the question whether extraneous prejudicial information was improperly brought to the jury's attention or whether any outside influence was improperly brought to bear upon any juror.
Experts, Opinions and Scientific Evidence

Rule 701. Opinion Testimony by Lay Witnesses
If the witness is not testifying as an expert, the witness' testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness, and (b) helpful to a clear understanding of he witness' testimony or the determination of a fact in issue, and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.

· Either technically unqualified, or jurors are just as capable of drawing same conclusion

· But much will come in anyway, because so much is opinion 

· FRE a practical approach

Rule 702. Testimony by Experts
If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable

principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.

· Must prove first that witness is qualified as an expert before get to 3 tests of the testimony

· To determine reliability, Daubert goes beyond general acceptance test and offers a flexible approach to determining whether methodology was scientifically valid.

· Whether the scientific knowledge has been tested

· Whether theory/technique has been subjected to peer review

· What is known/potential rate of error

· Is it generally accepted 

· Reviewed under abuse of discretion standard

· Daubert applies to all expert testimony with a flexible test for all.

Rule 703. Bases of Opinion Testimony by Experts
The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted. Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert's opinion substantially outweighs their prejudicial effect.

· New rule adds probative/prejudicial balancing for the underlying facts to the opinion

· May let in the opinion without the facts

· The opinion subject to 403 balancing

Rule 704. Opinion on Ultimate Issue
(a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.

(b) No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have

the mental state or condition constituting an element of the crime charged or of a defense thereto. Such ultimate issues are matters for the trier of fact alone.

Rule 705. Disclosure of Facts or Data Underlying Expert Opinion
The expert may testify in terms of opinion or inference and give reasons therefor without first testifying to the underlying facts or data, unless the court requires otherwise. The expert may in any event be required to disclose the underlying facts or data on cross-examination.

