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BASIC PRINCIPLES

Incorporation

· Frankfurter / Black debate about whether BOR was incorporated (made binding on states) by 14th Amend

· Black said yes – “privileges and immunities” clearly meant to include BOR – all of its provisions w/ respect to fed gov equally restrict states

· Full-blown incorporation doctrine has never had 5 SC votes 

· Frankfurter said looking for concepts that are fundamental / essential to ordered liberty in determining what is incorporated against states

· Have had “selective incorporation” – most BOR provisions have been made binding 

· When BOR is binding on states is a question of degree (jot-for-jot or not?)

· 6th Amend jury trial right made applicable to LA – binding on states

Retroactivity 
· What is the core of arg demanding retroactivity of new rules of const law to all cases on direct appeal? (especially advanced by Harlan)

· Arbitrary determination which def (of many who are similarly situated) is granted cert – law can’t be true for one person and not for others

· New rule of law must be applied to all similarly situated people, defined as those whose cases are still on direct appeal

· Who would take an appeal if you can’t get relief in your own case?

· Harlan’s arg for saying that we do not apply new rules retroactively for cases where direct appeal has been exhausted, that come up via habeas corpus ( habeas seen as to ensure that judges correctly applied the law at the time of trial – changes that occur later on are beyond the theory of habeas corpus
· Judge couldn’t have incorrectly applied law that didn’t exist at time of trial

· Also interest in finality

· Have to decide what a new rule is (
· Must monitor difference b/w old law and new law
· If reasonable minds could have differed prior to the holding, it is a new rule
· This definition is very broad 
· Court struggled about what rules to make retroactive or not
· E.g. Miranda – court wouldn’t grant relief to anyone who confessed before Miranda was decided b/c didn’t want penalize reliance interest of law enforcement who weren’t required to give warnings

SEARCH & SEIZURE

4th Amendment:
“The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
· The people – limiting term, 4th amend doesn’t apply to a search of property that is owned by a non-resident alien and located in a foreign country 
· Reasonableness clause – applies to both searches + seizures
· Scalia says should be controlling
· Warrants clause – SC reads as controlling, so search + seizures used to be presumed unreasonable unless carried out pursuant to a warrant 
· Probable cause – must show probable cause to support a warrant application
· But a large number of searches now upheld as reasonable when there is no warrant and/or no probable cause
· Particularity clause – warrant must describe what cops are looking for
· No remedy provided in amend – doesn’t mention exclusionary rule
· Whether 4th amend prohibits the kind of conduct described 
· Whether evidence obtained by means of a 4th amend violation should be available as proof in a criminal trial (exclusionary rule)
Search: threatens interest in maintaining personal privacy
· Search occurs when a person’s interest in maintaining personal privacy is violated – can apply to personal privacy of property under person’s control
Seizure: threatens interest in retaining possession of property
· Seizure of property occurs whenever there is some meaningful interference w/ an individual’s possessory interests in that property, including in oneself

What is a search / seizure?
· Old rule was physical trespass

· Katz test ( Harlan’s concurrence provides the REOP test 

· (1) Did person exhibit a subject EOP?

· (2) Is EOP accepted by society as legitimate / reasonable? (makes EOP a REOP)
· Access by members of the public – most acts conducted “in public” aren’t protected
· No REOP in info one voluntarily turns over to 3rd party – BUT dissents argue that disclosure for limited purposes in a specific context doesn’t mean that all rights are waived
· Informant wearing wire – “assumption of risk” that party may be reporting to cops (court allows b/c cops had consent of one party)
· BUT Harlan dissent – says when converse w/ 3rd party you give up your REOP to that person, but not in terms of being recorded
· Do we have REOP not in convos, but in evanescence of convos?

· Financial records – no REOP when give away info to bank
· BUT Marshall dissent – disclosure for limited purposes in the context of a confidential banking relationship doesn’t mean that all rights have been waived
· Pen register – voluntarily turned this info over to phone company
· Beepers, pagers, cell phones 
· No REOP when calling, BUT person in possession of device has REOP
· If found on, cops allowed to look 
· BUT can only look at screen, can’t delve into contents
· Can also get info that could get from 3rd party, i.e. #s dialed 
· BUT can’t get additional info, like names connected w/ #s
· If found off, not allowed to look – act of turning on is like opening a suitcase
· Beeper as tracking device – if it’s something cops would have otherwise been able to see, OK to use tracking device to monitor 
· No REOP if cops get info that members of public could obtain 
· No REOP in trash b/c property to which members of the public had access
· But homeless man has REOP in property kept on public land
· Physical manipulation of bag in bus overhead compartment held a search b/c cops handled diff than other passengers/driver would
· Naked eye surveillance allowed when from public vantage point
· Aerial surveillance of private property allowed when from public vantage point (even when cops hovered over yard in helicopter at 400 ft)
· BUT O’Connor concur ( proper test for determining reasonableness of an EOP is whether public ordinarily had access to info, not whether it was legally possible for member of the public to obtain it
· Sensory enhancement devices – allowed when could have otherwise obtained info w/o physical intrusion into a const protected area
· So flashlight OK, binoculars OK, camera OK, listening through hole in wall OK

· But telescopes NOT OK

· Kyllo – where gov uses a device not in general public use to explore details of the home that would previously have been unknowable w/o physical intrusion, the surveillance is a “search” and presumptively unreasonable w/o a warrant
· “general public use” lang from O’Connor concur in Ciraolo
· No legitimate interest in illegal activity – so investigative activity not a search if can only reveal illegal activity BUT cops must be certain that activity is illegal before they invade privacy
· Canine sniff OK b/c limited in manner in which info is obtained + content of info revealed, arg is that sniff is only capable of detecting an illegal substance 
· Canine sniff conducted during traffic stop that reveals only location of contraband is OK
· BUT dissent says sniff broadened scope of seizure unconstitutionally 

· Chemical test that merely discloses whether or not a particular substance is cocaine doesn’t compromise any REOP

· BUT is seizure b/c destroys powder sample – so must be reasonable seizure

· If don’t have a REOP, 4th amend doesn’t apply

· And 14th amend distinguishes b/w searches + seizures conducted for ordinary law enforcement purposes compared to “special needs”


· Deterring terrorists falls under SN category, and is therefore an exception

Importance of warrants / antecedent review

· Protects against unjustified searches & seizures – probable cause determination by DNM

· Protects against arbitrary searches & seizures – specificity req

· Protects against excessive searches & seizures – scope of warrant
Probable Cause
· How much evidence constitutes probable cause?

· Threshold question ( how certain must we be that certain facts are true in order for the sum of those facts to weigh enough to = probable cause

· Question of knowledge and certainty 
· Probable cause is < a preponderance (50% + an iota)

· Probable cause has 2 elements

· Is there probable cause to believe a crime occurred?

· i.e. evidence of an assault

· Is there probable cause to believe that the suspect committed the crime?

· i.e. could it have been someone else?
· Ct rejects rule that PC must be “closely related” to, and based on same conduct as, offense identified by cop at time of arrest 

· Those are lawfully arrested whom the facts known to the arresting cop give PC to arrest
· Even w/ PC, warrant can be invalid if invasion is so serious that PC isn’t enough (need vs. intrusion)
Is there PC for a search warrant?

· Aguilar / Spinelli test ( BK + V

· (1) Basis of knowledge – who is source and how did he acquire his knowledge?
· First-hand knowledge
· Lots of detail – can make leap of faith that 10th fact is true if other 9 are true 
· Very specific fact that would be hard to make up, “unlikely knowledge”
· BUT staleness of info is relevant – outdated info may not support PC
· (2) Veracity – is source a truth-teller or a liar?
· Informant who has previously given good info, been reliable in past
· Corroboration of (innocent) detail
· Declaration by informant against his own penal interests (i.e. committed a crime himself)
· But only superficially supports V – tempered by compensation for cooperation
· Citizen informants who identify themselves are presumed reliable; paid or anonymous informants presumed unreliable 
· Gates std ( “fair probability” test – fair probability under TOTC that contraband or evidence of a crime will be found at a particular place 
· Fair probability < probability std, which is 50% + an iota
· BK + V still relevant to weighing of facts, just not dispositive
· And deficit in either prong can be made up for in other prong 
· BUT Schaffer says this is WRONG! – 100% V doesn’t make up for no BK

· Deferential appellate review ( whether magistrate had a “substantial basis” to issue warrant
· Not looking at whether magistrate was right or wrong, but was he reasonable

· BUT de novo review when no warrant
· PC to arrest multiple people 

· Everyone in car with contraband can be arrested because they were all in the car, could have access to the contraband, no one claimed possession
· PC determination based on TOTC

· Expansive police power

· If informant specifies who in car will be in possession of contraband, can’t arrest everyone
Specificity & Reasonableness
· Can now seize “mere evidence” in addition to FIC (fruits of the crime, instrumentalities, contraband)

· But there must be some nexus b/w the evidence and the crime

· Can search non-suspects’ premises if have PC to believe that fruits, instrumentalities, or evidence of crime are located in the place to be searched
· Must have PC linking criminal activity to location being searched

· “Reasonable particularity” ( what is reasonable depends on nature of the place to be searched and info that an officer could reasonably obtain about location before warrant
· Search pursuant to warrant lacking particularity is tantamount to a warrantless search – is presumptively unreasonable
· BUT failure of specificity upheld when good faith error (i.e. cops didn’t know there were 2 apts on 3rd floor b/c wasn’t clear)

· PC judged when warrant is obtained, based on info cops had duty to discover + disclose
· Reasonable errors do not violate 4th amend – PC is NOT certainty

· BUT overbroad clause in warrant won’t render entire warrant invalid

· Andresen – ct reads broad phrase in warrant in light of particulars that came before it, so warrant is sufficiently particular 
· Const required elements of specificity in warrants

· (1) What space can police search?

· (2) When searching that space, what are they entitled to be looking for?

· (3) Toward the prosecution of what crime(s) is the search directed?

· Purposes of requiring specificity 
· Controls police discretion, establishes ex ante record

· Ct worried about rummaging – must take care to “minimize intrusions on privacy” when searching

· BUT in document searches, inevitable that some private, innocuous docs will be searched
· Conditional warrants allowed 
· Particularity req only requires description of place to be searched and things/persons to be seized – triggering condition doesn’t have to be specified 
· Sufficient that magistrate determine (1) it is now probable that (2) contraband evidence of a crime or a fugitive will be on described premises (3) when warrant is executed

· Manner in which search is executed also subject to reasonableness inquiry

· Cops can be reasonable in executing warrant even though they are wrong
· Search may be unreasonably intrusive (i.e. surgically removing evidence from suspect)
· BUT cops aren’t required to interpret warrants narrowly 
Warrant vs. subpoena 

· Subpoenas are a less powerful investigative tool, warrants are preferable 
· Don’t involve police entry – command recipient to produce evidence

· People can refuse to comply w/ subpoenas, and then may have to litigate and risk losing evidence
· Zurcher lower ct said when searching 3rd party premises, have to try subpoena first – or else must establish that possessor would defy ct order issuing subpoena to justify search w/o one

· Schaffer says this would be impossible to prove
Executing the Warrant
· Knock + announce req – must knock and announce presence before entering dwelling

· Can use force after express or implied refusal to admit

· Reasonable suspicion std for force after refusal – reasonable based on circs, including what evidence is at issue, time of day, etc (but not how long it takes to get to door)
· Unannounced entry permitted in exigent circs – std is reasonable suspicion of exigency 
· Reasonable suspicion that announcement would create a risk of destruction of evidence, or a risk of harm to cops or others

· Will vary based on what cops are looking for

· BUT no bright-line rule (e.g. all drug cases) – CBC determination

· Police can also damage premises as far as necessary for no-knock entry

· Presence of owner/occupants is advisable, but not required 

· Also required to serve person w/ warrant, but can be after search is conducted

· Cops executing search warrant have authority to detain occupants of premises while search is conducted

· And can use amount of force that is reasonable under circs 

· Can sometimes search persons present on scene when search warrant is being executed

· Cops can get help from 3rd parties, as long as 3rd party is there to aid the search, not for his own purposes 
· 3rd parties not allowed when their presence is unrelated to objectives of authorized intrusion – includes media ride-alongs 
· Hasn’t ruled on admissibility of evidence discovered by media
Arrests

ALI model code: cop can arrest person w/o warrant if he has PC to believe that person committed (
· A felony;

· A misdemeanor, + the officer has reasonable cause to believe that the person

· Will not be apprehended unless immediately arrested; or

· May cause injury to himself / others or damage to property unless immediately arrested; or

· A misdemeanor or petty misdemeanor in the officer’s presence

Is the arrest in public?

· Custodial arrest always reasonable w/ PC 

· True even if penalty for violation is only a fine, and cop could just issue summons instead
· As long as cop has PC, can arrest w/o warrant – no exigency req

· BUT Marshall – should only allow warrantless arrests in exigent circs b/c PC to arrest won’t disappear and warrant won’t go stale

· Deadly force may not be used to prevent escape of a felon unless it is necessary to prevent the escape + the cop has PC to believe that suspect poses a significant threat of death or serious injury to cop or others 

· All claims of excessive force in making an arrest are governed by 4th amend reasonableness std (whether deadly or not) 

· Factors include severity of crime at issue, whether suspect poses immediate threat to safety of cop or others, whether is actively resisting or evading arrest 
· Level of force must be reasonable given facts – no obligation to use least painful method

· Ct allows use of nonchakus on protesters
· But differentiated use of pepper spray unconst b/c would continue to hurt afterwards
Is the arrest in a home?

· Payton rule ( to enter home and arrest someone living there, need arrest warrant and reason to believe suspect is within
· Circuit split over whether “reason to believe” means PC or something less
· If cops have PC to arrest, technically can arrest in home w/o warrant b/c arrest would be valid as soon as they went outside – but can’t look for evidence in home

· So if Payton is violated, arrest will still stand but any search done in home can be suppressed (SITA not valid)
· Exception for exigent circs

· Important to determine what constitutes part of the home

· Entranceway to common hallway not part of home

· Courts differ over whether doorway is home/public

· Protections against warrantless intrusion into home apply w/ equal force to rented hotel/motel room during rental period – as long as arrestee has rightful possession of room
Is the arrest in a third party home?
· Must have search warrant to look for suspect in 3rd party home, absent exigent circs or consent (b/c of 3rd party privacy interests)
· Modified by Olson, Carter – but may still have some validity*
· Arrest warrant required to arrest overnight guest in 3rd party home

· Overnight guest has REOP

· Can probably use evidence found against overnight guest b/c of SITA and exclusionary rule concept that violation of someone else’s rights doesn’t allow you to exclude evidence

· No arrest warrant needed to enter 3rd party home to arrest temporary visitor
· No REOP if just temporary visitor – so cops only need PC + reason to believe he is there

· Could cops use evidence found against 3rd party?

· Could argue has DEOP b/c took risk of allowing arrestee in

· Or could argue that 3rd party has protection b/c it’s his house (Steagald may still apply*)

· If suspect is co-resident of 3rd party, Payton allows both arrest of subject of arrest warrant + evidence found against 3rd party
If there is probable cause to arrest, individual officer has discretion to arrest or not

· Should we adopt a rule of law that whenever there is PC to make an arrest, the police must arrest? 
· May help in dealing w/ police discretion, racial profiling – but also would overwhelm the system

· Want to think about reasons why we make arrests 

· How much discretion should we allow?  If we want to control discretion, what tools should we use?
· Morales – Chicago passed ordinance which allowed arrests for loitering w/o a lawful purpose
· SC struck down b/c gave too much uncontrolled discretion to police (void for vagueness)

· So discretion in this case was limited by a const rule of law throwing out the statute
· Wren – can have PC to arrest someone for going through a stop sign, when what you really want is to search the car or person
· SC has expanded discretion enormously here
· Can also expand / contract discretion in ways other than constitutional law
· Can control discretion statutorily, e.g. leg can limit discretion where SC has expanded it
· Can also control by training police / rewriting police manuals
Material Witnesses
· Police have power to arrest and detain a material witness to a crime if they have ( PC to believe that testimony will be material, and that it may become impracticable to secure his presence by subpoena
· (1) Probable cause to believe testimony of witness will be material
· Awadallah was based on link to 9/11 hijackers 

· But this doesn’t necessarily mean testimony will be material

· Material in means important – but does it mean partially relevant?  Fully relevant?  
· (2) Probable cause to believe it will be impracticable to secure presence by subpoena

· If reasonable belief that person is a flight risk
· Main points (
· (1) Power that material witness statute grants is large

· (2) Two-prong standard is not hard to meet

· (3) There are procedural safeguards by which gov must justify continued detention

Stop & Frisk
ENCOUNTER – no regulation of cop’s behavior, but person can walk away
ARREST – probable cause

STOP – reasonable suspicion (< PC)
· Cases often arise on the boundary lines b/w them 

· In analyzing these problems, looking at what happened on the ground

· Looking at whether cops had reasonable suspicion to make stop, and then to do the frisk

· Terry std ( reasonable suspicion
· Permits reasonable search for weapons for protection of cop, where he has reason to believe he is dealing w/ armed and dangerous individual, regardless of whether there is PC to arrest
· RS must be based on specific reasonable inferences from facts
· Subjective good faith not sufficient – must be objective reasonableness
· About balancing the need to search/seize against the invasion that it entails (privacy interests)
· Stopee doesn’t have to answer – refusal to answer doesn’t convert RS into PC (White concur)
· BUT Douglas dissent – demands PC of crime to justify seizure
· Schaffer says if this was rule, would erode definition of PC
· Terry expanded – stop and frisk held reasonable even though (1) based on informant’s tip (rather than cop’s personal knowledge); (2) suspected crime was possessory (rather than violent); and (3) cops didn’t dispel suspicion first
· BUT Brennan dissent – worried that cop’s objective was to search, not stop
· Says Terry should be limited to cases of imminent danger
· What converts encounter into stop ( when a person is seized
· “Free to leave” test ( a person has been “seized” w/in 4th Amend only if, in view of all the circs, a reasonable person would have believed he was not free to leave 
· But not applied literally – “reasonable person” likely would never feel free to leave w/ armed, uniformed cop ordering them around

· Ct says not a seizure if cop merely identifies himself, or if person is approached in public place and asked to answer questions

· The more public the venue, the less intrusive the intervention

· Also reasonable person presupposes an innocent person – would an innocent person feel free to leave?

· BUT at least 1 lower ct says question is not whether a reasonable person would feel free to leave, but whether the police officer was acting coercively
· Looking at cop’s behavior rather than how individual would feel
· Police conduct, viewed from TOTC, “must objectively communicate that the officer is exercising his official authority to restrain the individual’s liberty of movement” before encounter becomes a seizure
· Seizure occurs when there has been a gov termination of movement through means intentionally applied
· (1) subject is physically touched by police; or
· (2) reasonable person would feel he is not free to leave AND subject actually submits to officers’ non-physical show of authority 
· Ct says brief hesitation before fleeing is not submission to authority
· 4th amend unreasonable seizure req doesn’t apply to cops’ behavior before seizure
· There is no requirement to use the “least intrusive means” to dispel suspicion – an encounter is not required if possible before a forcible stop 
Reasonable suspicion to make stop ( particularized suspicion based on TOTC
· Reasonable suspicion std less demanding than PC – some cts say RS is “possible cause”
· (1) Must investigate the source of info upon which reasonable suspicion is based, and
· (2) Must evaluate that info is sufficiently suspicious to justify a stop

· Can have RS based on series of facts all capable of innocent explanations
· Stop can be based on RS of a completed crime

· Police can stop where they “have a RS, grounded in specific and articulable facts, that a person they encounter was involved in or is wanted in connected w/ a completed felony” 
· Anonymous tips can sometimes be used
· An anonymous informant’s tip that is significantly corroborated by a cop’s investigation provided reasonable suspicion for a stop 
· Still based on informant’s BK + V – but lesser showing allowed to meet lesser std
· RS can be established w/ info that is different in quantity/content and less reliable than required for PC
· BUT not all anonymous tips are sufficient – ct rejects per se rule that tip about a person carrying a firearm justifies a stop 
· Relevance of suspect’s race
· Racial incongruity (being out of place in a particular area) can’t be part of RS inquiry
· Some cts allow race when considered w/ other suspicious factors 
· Randall Kennedy article – argues that use of race in making PC and RS determinations should be judged by EPC (strict scrutiny)
· Profiling allowed but not determinative
· Profile just an administrative tool – ct will assign no greater or lesser weight b/c a certain characteristic is present on, or absent from, profile
· Cop must articulate factors leading to RS conclusion, but fact that factors are on profile doesn’t detract from their evidentiary significance 
· Some profile factors too broad to support RS
· Geography can be a factor – but not the only factor 
· Other factors
· Presence in high crime area is along insufficient to establish RS, but can be considered 
· Unprovoked flight is suggestive of wrongdoing, so can be considered in RS determination
· Ct differentiates from mere refusal to cooperate, which can’t be considered 
Stop & frisk in cars
· Cops can’t usually cross threshold of car, but there are exceptions
· Allowed when based on informant’s tip when necessary to insure safety 
· Allowed when cops couldn’t otherwise see VIN
· Makes new rationale for 4th amend intrusion based on gov interest, not just danger
· Mimms ( cops in the course of a legal stop of a vehicle have an automatic right under Terry to order the driver out of the vehicle
· BUT Marshall – Terry requires a nexus b/w reason for stop + need for self-protection
· Says no nexus b/w traffic violation and subsequent order to get out of car
· Bright-line rule extends to passengers
Reasonable suspicion to frisk ( is there a reasonable apprehension of danger to cop?
· Once lawful stop is established, can only frisk to protect cops – incl. frisk before putting in parole car
· Once cops are sure of their safety, can’t continue to frisk b/c turns it into a search for evidence
· Can inspect object only if it is reasonably likely to be a weapon
· Touch can sometimes create more evidence – if can tell something is a weapon from the frisk, that can be used to create PC
· Frisk must be immediate and automatic
· Frisk not limited to person stopped
· Can be extended to area from which a person who police reasonably believed was dangerous might gain immediate control of a weapon 
· Lower cts have used to justify search of passenger compartment of car, glove compartment, suspect’s nearby effects
· Courts split on whether companions get frisked too
· Visual protective sweeps allowed for safety purposes – a “quick and limited search of the premises, incident to an arrest and conducted to protect the safety of police or others” 
· Protective sweep could be justified by an officer’s RS that the area swept harbored an individual posing danger to cops or others 
· RS std is appropriate balance b/w cop’s safety and suspect’s remaining privacy interest in his home
· Extended to arrests made outside the home 
· BUT any search for evidence, even a cursory one, requires PC 
· So Terry does not permit searches for evidence – neither full-blown searches, nor something called “cursory searches”
· BUT can search for evidence if person has a DEOP (parolee, probationer)

WHAT CONVERTS STOP INTO ARREST (
· Boundary line b/w stops and arrests will be adjudicated based on global concepts of reasonableness and balancing, but also force over time

· Force/time – if Terry stop prolonged unreasonably, evidence gathered may be a 4th amend violation (FPT)
· Perhaps they are reflexive – if level of force is greater (i.e. handcuffing), get less time, and if level of force is lesser, perhaps get more time
· Force – to be a stop, should be least intrusive means reasonably available based on circs
· PC is required if cop forces the suspect to move to further the investigation or to place more pressure on the suspect
· Need probable cause for transportation to stationhouse and interrogation there
· Involuntary transport to police station for questioning is sufficiently like arrest to invoke traditional PC req
· BUT some transportation is OK when it doesn’t unduly prolong detention of the suspect
· Can make suspect move for safety and security reasons, or for witness ID at nearby crime scene and remain within Terry
· Time – investigative detention must be temporary; last no longer than necessary for purposes of the stop
· No absolute time limit for Terry stops
· Investigative techniques allowed during Terry stops
· Investigative methods employed should be the least intrusive means reasonably available to verify or dispel cop’s suspicion in a short period of time 
· Preliminary investigation of suspect’s ID – can ask suspect to ID himself w/o arresting him
· And 4th amend doesn’t prohibit arresting someone for refusing to ID himself 
· BUT cops can’t arrest suspect for failure to identify himself if request for ID isn’t reasonably related to circs justifying the stop 
· Cops can ask suspect question about unrelated crime B after lawful investigatory stop for crime A ends – BUT would violate Terry if stop wasn’t over
· Cop not required to tell suspect that stop is over
· Questions concerning suspicious circs prompting the stop
· Many cts say can’t ask about things beyond scope of RS that prompted the stop
· But if during stop cop gets RS about another crime, stop can be extended to investigate that crime 
· Fingerprinting may be allowed – “minimal intrusion”
· Includes detention in field for fingerprinting w/ only RS, not PC
· BUT can’t take def to stationhouse and fingerprint w/o consent or probable cause 
· Some detentions of property can occur w/ RS
· But unreasonable detentions are not allowed 
Terry reasonableness outside of the search & frisk context
· Only RS required to search parolee 
· When cop has reasonable suspicion that probationer is engaged in criminal activity, there is enough likelihood that criminal conduct is occurring that an intrusion on probationer’s significantly diminished DEOP is reasonable 

· This is not a SN search – can be for ordinary law enforcement purposes

· Suspicionless search of parolee also allowed 

· Terry balancing – parolee’s EOP substantially diminished b/c his very liberty is conditional, and gov interest is substantial b/c parolees are more likely to commit criminal offenses

Every time see a search, always ask – is there probable cause, is there a warrant?

If answer no to either, ask what allows the departure?

· Searches w/o warrants are still unreasonable in a large number of circs
· Most common doctrinal rationale why search not unreasonable w/o warrant is exigency
· Is there a reasonable belief someone will gain access to a weapon and interfere w/ the arrest?
· Is there a reasonable belief someone will gain access to the evidence (of the crime arrested or for another crime) and will remove or destroy it?
· Even if there are no exigent circs, police can sometimes enter other areas of premises

· Maryland v. Buie allows for “protective sweep”

· Rationale for protective sweep ( nature of the intrusion vs. privacy

·  Officer safety vs. remaining privacy of def (privacy interest which has not yet been diminished by fact of arrest)

· Distinguishing Hicks b/c protective sweep is not a search for evidence, rather to protect officer safety
Judicial Review
· Review of PC determination ( “substantial basis”
· Deferential review when there is a warrant

· But de novo review when have PC but no warrant

· Review of RS determination ( “clear error”
· De novo review – reviewing ct should take care both to review findings of historical fact only for clear error + to give due weight to inferences drawn from those facts by resident judges and local law enforcement officers

Circs when Warrants Not Required for Search
SEARCH INCIDENT TO ARREST
· Purpose of the search (
· Prevent harm to officer
· Prevent concealment or destruction of evidence

· Legal to search arrestee’s area of immediate control (AIC) 
· Area from which arrestee might gain possession of a weapon or destructible evidence – reasonableness depends on TOTC

· Suspect doesn’t have to be in the area for it to constitute AIC

· Can arrest, remove person, and still search AIC at time of arrest

· Concern about officer safety – cops might otherwise prolong dangerous situation in order to get SITA

· BUT Scalia says this is crazy – once cop is safe, no reason to SITA

· Once arrested, cop can stay at suspect’s side so AIC can travel w/ suspect
· BUT need warrant to search any room other than where the arrest occurs

· Once accused is under arrest and in custody, not a SITA to search arrestee’s possessions at station way after arrest 
· BUT searches and seizures that could be made on the spot at time of arrest may legally be conducted later when accused arrives at place of detention 
· SITA can precede arrest when both are nearly simultaneous, as long as cops have PC to arrest
· And can SITA even if don’t actually make arrest, as long as there is PC to do so 

· BUT SITA can’t be used to provide PC 

· Bright-line rule allowing full search of person after every custodial arrest, even w/o apprehension of danger or fear of destruction of evidence
· If arrest is lawful, search is lawful 

· Creates powerful incentive to arrest – can get search of person + AIC, and person’s car
· Pretextual stops and arrests – arrest and SITA judged on whether a reasonable officer could have made the arrest (b/c had PC), not whether they would have 
· Doesn’t matter if arrest is a pretext for search as long as there is PC to arrest
· EPC is remedy for cop whose subjective intent in making arrest/stop is racial discrimination
· But this isn’t a good remedy – very hard to prove pattern of discrimination and discrim intent in particular case
· BUT note examples where PC is not the sole test of reasonableness of a 4th amend intrusion

· (1) Seizure by use of deadly force 
· (2) Physical penetration of the body 
· (3) Unannounced entry into a home  
· (4) Entry into a home w/o a warrant  
· Arrest power rule applied to cars

· When cop makes lawful custodial arrest of occupant of car, gets an automatic SITA of the passenger compartment (Belton)
· Containers in the arrestee’s grab area can be automatically opened (bright-line rule)
· Belton extended to outside of car – can SITA car even if person is arrested outside of it

· Belton was a fictionalization of the AIC, and this is even more so
· Scalia would limit Belton to cases where it is reasonable to believe that evidence relevant to crime of arrest might be found in vehicle

· Attacks empirical basis of Belton – says no danger of suspects grabbing weapons from nearby

· Application of Belton to searches of places other than cars
· AIC – e.g. dresser drawer in motel room even though suspect was already handcuffed and surrounded by cops

· Containers in reach

· Any extension of this rule could conflict w/ Chadwick
· Most cts have automatic-opening rule of Belton to searches of items in the grab area, such as briefcases, even when a car is not involved 

· One ct said Belton eradicated any diff b/w search of person and search of possessions w/in arrestee’s immediate control

· But some cts have said no – Belton only applies to cars

· Exigent circs required to search beyond AIC – must show based on facts of case

· Unwarranted search of arrestee’s home allowed even if arrest took place outside the home if reason to believe confederates are inside and might destroy evidence (
· (1) reasonable belief that 3rd persons were inside a private dwelling; +
· (2) reasonable belief that these 3rd persons are aware of an arrest of a confederate outside premises so they may see a need to destroy evidence
· Protective sweep after arrest allowed past AIC – but only for safety purposes

· Protective sweep justified by reasonable suspicion that the area swept harbored an individual posing danger to cops or others
· Sweep is limited to areas where persons may be hidden, and cop doesn’t have automatic right to conduct one
PLAIN VIEW SEARCH
· Elements of plain view search

· (1) Cops must have lawful right to be where they are, i.e. a warrant
· (2) Cops must have PC to believe the item is subject to seizure – incriminating character of item must be immediately apparent
· Discovery doesn’t need to be inadvertent – fact that cops have prior suspicion doesn’t render plain view search unlawful
· Doctrinal limitation – can’t make a searching investigation
· PC must exist w/o necessity of a further search – if cops move object, doesn’t count as plain view
· BUT if lawfully allowed to be looking somewhere (e.g. file cabinet, computer hard drive) cops can use anything else they come across in plain view while searching
· Just have to have something in that area listed in the search warrant
· Doctrine applies when cops have warrant, or in cases of exception (e.g. SITA)

· Plain touch exception 
· If cop pats down suspect’s outer clothing and feels object that is immediately apparent, there has been no invasion of suspect’s privacy beyond that already authorized by search for weapons

· And warrantless seizure of contraband justified by same concerns that inhere in plain view context 

AUTOMOBILE & OTHER MOVABLE OBJECTS 

· Carroll ( cops can search an automobile w/o a warrant, so long as they have PC to believe it contains evidence of a criminal activity
· Ct emphasizes PC + exigency (no time to get warrant b/c of mobility of car)
· Extended to allow warrantless searches of seized cars back at police station
· Ct says debatable whether searching it w/o a warrant right away or seizing it and later searching it w/o a warrant is more burdensome

· Containers outside of car – full REOP
· Mobility of luggage justifies seizure w/ PC or exigency – but need warrant to open 
· Containers in cars – DEOP
· Automobile exception not just based on mobility – also DEOP in car

· Used to be if cops have PC to search container in car, can seize it but can’t look elsewhere in car 

· Ct overrules – cops can search car and containers within when they have PC to believe that contraband or evidence is located w/in the car and the container, don’t need warrant

· And can wait until suspect puts container in car and then search

· Now Carroll governs all automobile searches

· If cops have PC to search car, can search any containers found in car w/o warrant 

· And can remove and search later 

· PC to search car extends to searches of passenger’s belongings found in car that are capable of concealing the object of the search 

· Passenger’s property also has DEOP in car

· Body searches get more protection – BUT person’s body can in some circs be considered a container that can be searched
· Look for whether there is a sufficient nexus b/w the person and the search warrant / crime suspected 
· Scalia says reasonableness should be guiding principle, not warrant req

· Rather than requiring warrants where it isn’t necessarily required, should determine whether search is reasonable

EXIGENT CIRCS 
· Exigency excuses the warrant but not PC – need PC to search + PC to justify exigency
· Hot pursuit – excuses arrest warrant and excuses search warrant where search of an area must be conducted to find and apprehend suspect
· Suspect must know he is being pursued 

· Cops can follow suspect into home when in hot pursuit – but not when crime is petty
· Police and public safety – determined at time of police action, not in hindsight

· Cops’ subjective motivation is irrelevant – based on objective determination 

· Risk of destruction of evidence – application of Dorman factors
· (1) gravity/violent nature of offense
· Ct says no per se exception for murder scenes 

· Also no per se exception for large-scale drug cases

· But will almost always be exigent circs for warrantless search in these cases

· Ct says warrantless home entry should rarely be sanctioned when there is PC to believe that only a minor offense has been committed 

· (2) whether suspect is reasonably believed to be armed

· (3) PC to believe suspect committed crime

· (4) reasonable belief that suspect is on premises

· (5) likelihood that suspect will escape if not swiftly apprehended

· (6) peaceful circs of entry

· Cops can’t impermissibly create exigency themselves
· Hard to determine – sometimes cops’ lawful behavior is still impermissible

· Cops not required to go out of their way to avoid creating exigencies, but can’t act w/ specific intent to create one to avoid having to get a warrant
· If cops can foresee exigency, and have a strong case of PC + ample time to obtain warrant before exigency occurs, that opportunity to obtain a warrant precludes later invocation of exigent circs exception
· Existence of telephone / electronic warrants makes this more relevant
· Seizure of premises pending warrant is reasonable even in the absence of exigent circs 
· Ct allows temporary seizure supported by PC + designed to prevent loss of evidence while cops diligently obtained warrant in reasonable period of time 

SPECIAL NEEDS SEARCHES
· Administrative Searches
· Have to have warrant, but PC is not the same as in normal warrant sense
· PC exists if reasonable legislative / administrative stds for conducting inspection are satisfied w/ respect to a particular dwelling
· Must be (1) a regulatory scheme (2) that calls for periodic inspections, (3) reasonably related to gov purpose, and (4) the specific search must fall w/in those guidelines

· PC = PC to believe that the regulatory scheme is reasonable

· NY v. Burger – upheld search even thought it blurred the line b/w admin and criminal regulation

· Established criteria for valid warrantless searches of closely regulated industries (
· (1) Must be a substantial gov interest that informs the regulatory scheme pursuant to which inspection is made

· (2) Warrantless inspections must be necessary to further the regulatory scheme

· (3) Statute’s inspection program must provide a constitutionally adequate substitute for a warrant – based on certainty + regularity of application 
· Must advise owner of premises that search is made pursuant to law and has a properly defined scope

· Must limit discretion of inspecting officers

· Enormous regulatory power – doctrine of regulated industries allows warrantless and suspicionless searches of lots of commercial cargo
· State highway police can search trucks pursuant to admin scheme, b/c trucking is a closely regulated industry

· SN Searches of Individuals – warrantless + without suspicion
· If gov search/seizure is designed to effectuate special needs beyond criminal law enforcement, then the ct engages in a balancing of interests under reasonableness clause to determine safeguards

· Balancing of state interest vs. privacy interest 

· See in lots of areas – searches of students at school, searches of probationers’/parolees’ homes, searches of public employees and their workplaces, railway safety

· Search of student at school allowed based on RS not PC b/c student has DEOP at school
· Suspicionless drug testing of RR employees involved in accidents allowed b/c balance SN / gov interest against intrusiveness of search / privacy interest
· Ct says minimal interest – DEOP 

· But Schaffer says no DEOP – ct is using a fiction that there was a DEOP when they really wasn’t

· And MacWade (2nd Cir) says SN doctrine doesn’t require that subject posses a DEOP – nature of privacy interest just one factor in balancing
· Compelled urinalysis of customs employees involved in certain areas allowed b/c SN + DEOP
· Ct says don’t need evidence of drug problem to institute suspicionless testing – compared suspicionless drug testing to suspicionless searches at airports, where danger alone meets test of reasonableness (highly hazardous conduct)

· Scalia disagrees w/ this

· MacWade v. Kelly (2nd Cir) – need to deter terrorists is SN
· SN doctrine does not require that subject of search possess a DEOP

· Relies on Edwards (2nd Cir) – where there was no DEOP 

· But SCOTUS hasn’t explicitly said that you can do a SN search when there is a REOP (not a DEOP)

· SN doctrine ( (1) must have immediate purpose distinct from ordinary evidence-gathering, and (2) reasonableness balancing based on: (a) weight/immediacy of gov interest, (b) nature of privacy interest compromised by search, (c) character of intrusion, and (d) efficacy of search in advancing gov interest
· Important considerations are: advance notice, inspections in public, right to walk away and no probative value if do walk away , not to read any documents found
· Key point here was whether or not search was effective in deterring terrorism
· If warrant clause is primary clause, all searches w/o PC + a warrant are presumptively unreasonable
· So all exceptions have to wrap themselves in the clothing of a SN search

· And hard to find an overarching principle of SN searches – except that they are about something other than ordinary law enforcement

· But even this principle doesn’t hold up in all cases
· Roadblocks, Checkpoints, and Suspicionless Searches
· No ad hoc suspicionless searches of individual drivers

· Cops can’t stop car and check license and registration without RS

· Suspicionless stops at permanent checkpoints near national border allowed 

· Suspicionless stops were necessary to implement state interest in regulating the flow of aliens, and fixed checkpoint was minimally intrusive

· Suspicionless stops at temporary sobriety checkpoints allowed 

· SN beyond criminal law enforcement not required to support reasonableness balancing for stops at fixed checkpoints 
· Reasonableness balancing based on test from Terry rather than SN justification
· Difference is that Terry balancing can be used for ordinary law enforcement

· Limited intrusion on privacy 

· Weighty gov interest in eradicating drunk driving, advanced by checkpoints

· The choice among reasonable alternatives remains w/ gov officials, who have a unique understanding of, and a responsibility for, limited public resources
· So no searching analysis of effectiveness if leg says it is a reasonable way of creating deterrence 

· But Schaffer says this won’t always be true for sobriety checkpoints – may have new research as to their effectiveness on drunk driving

· BUT Dissent worried about level of discretion in temporary vs. permanent checkpoint

· Temporary drug roadblock program invalidated b/c its primary purpose was to detect evidence of criminal wrongdoing, enforce the criminal law (Edmond)
· Ct says can’t sanction stops justified only by generalized, ever-present possibility that interrogation and inspection may reveal that a driver has committed some crime
· BUT such checkpoints may be OK in exigent circs, e.g. terrorist attack 

· And similar roadblock program upheld when primary purpose was to remedy drug dealer traffic problems, and any advantage gained in drug enforcement was “coincidental” to that purpose 

· If checkpoint is legal, then a dog sniff is not a 4th Amendment event because the dog can only find contraband and there is no REOP in contraband in a public place
· Suspicionless checkpoint to find witnesses to previous week’s hit and run in same area is upheld b/c primary purpose isn’t law enforcement + people stopped aren’t targets of the inquiry 
· Edmond doesn’t govern b/c info-seeking purpose and Edmond only deals w/ interrogation and investigation that may reveal that any given motorist has committed some crime
· DNA Database – from whom may the state take a DNA sample, pursuant to a statutory scheme, w/o violating the 4th Amend?
· Will be asserted to be a SN, so will have to apply balancing analysis and figure out strength / weakness of state interest in testing DNA of proposed population + degree of invasiveness of a DNA search

· Circuit split on whether this is in fact a SN

· An increasing number of cases are narrowing the distance b/w ordinary law enforcement on one hand and SN (other than ordinary law enforcement) on the other 

· Cases allowing gov intrusion are growing – and the intrusion is starting to resemble ordinary law enforcement even more
· So more and more situations where warrant not required
· Drug / HIV testing
· Ct allowed mandatory HIV testing of those convicted of prostitution-related crimes 

· BUT struck down program that required drug testing of pregnant women b/c primary purpose was law enforcement 
General rule ( search/seizure is unreasonable w/o individualized suspicion

· Limited exceptions for SN searches, administrative searches
· Also exception for brief, suspicionless seizures of motorists at fixed checkpoint designed to intercept illegal aliens, and at sobriety checkpoint aimed at removing drunk drivers from the road

· While reasonableness under 4th Amend is predominantly an objective inquiry, SN and admin search cases show that purpose is often relevant when suspicionless intrusions pursuant to a general scheme are at issue
· Burger implies that crim law objectives can be pursued thru civil-based means under SN doctrine

· Ferguson implies that civil law objectives can’t be pursued thru crim-based means under doctrine
Dave’s plan of attack for administrative searches (
· Identify if there is a SN 

· Is there is a nexus b/w the SN and the solution?

· Otherwise is just political symbolism and is not allowed

· Identify gov’s and individual’s interest

· Balance the two to come to decision

CONSENT SEARCHES
· Searches based on voluntary consent are reasonable even w/o warrant or articulable suspicion

· Test is whether consent was voluntary under TOTC 

· Knowledge of the right to refuse consent is one factor to be taken into account, but lack of consent warning not dispositive 
· Maj relies on absence of state coercion – rejects philosophy of Miranda, which said waiver of privilege against self-incrimination must be VKI

· Dissent says consent must be VKI

· Has been extended to uphold consent searches in all types of custodial situations – while person’s custodial status is relevant to whether consent was voluntary, it is not dispositive
· TOTC analysis ( gov has burden of proving that consent was freely and voluntarily given 
· Acquiescence to authority / silence not sufficient to show voluntary consent 

· Cops don’t need to tell suspect he is free to leave 

· Reluctant consent is still consent 

· Subjective attitude toward authority irrelevant (10th Cir)

· Some factors relevant to whether consent was voluntarily obtained: (1) voluntariness of def’s custodial status; (2) presence of coercive police procedures; (3) extent and level of def’s cooperation w/ cops; (4) def’s awareness of his right to refuse consent; (5) def’s education and intelligence; and (6) def’s belief that no evidence will be found (5th Cir)

· Cops allowed to say they will get warrant if suspect doesn’t consent, as long they have PC – or reasonable (but erroneous) belief that PC exists

· BUT would be coercion if there was no PC

· Schaffer says this is a fine line – lying and trickery are sometimes upheld 

· And if cops really overstep reference to warrant, i.e. if cops threaten to arrest suspect’s girlfriend and take his child away, cts find coercion 
· Third party consent 
· Actual authority ( if there is joint access/control of property, 3rd party can consent

· Std is mutual use of property by persons generally having joint access or control for most purposes, so that it is reasonable to recognize that any of the co-inhabitants has the right to permit inspection in his own right and that the others have assumed the risk that one of their number might permit the common area to be searched 

· Essentially comes down to REOP

· Hotel desk clerk can’t consent to room search

· Family members generally have authority to consent to search of entire premises – but may be zones where they have no right of access

· Apparent authority ( found when cop reasonably believed 3rd party had authority to consent; permits good faith mistakes 

· Jenkins 3 categories of apparent authority: (1) situation where cop is never justified in believing that consenter has authority; (2) situation where reasonable cop would think consenter doesn’t have authority, but may be justified in thinking otherwise if consenter provides info indicating common authority; (3) situation where reasonable cop would usually assume person in consenter’s position has authority over the space

· A warrantless search of a shared dwelling for evidence over the express refusal of consent by a physically present resident cannot be justified as reasonable as to him on the basis of consent given to the police by another resident 
· Ct drawing a line b/w co-tenant at the door and co-tenant nearby but not present in order to dispute consent – and cops don’t have to seek out potentially objecting co-tenant
· Based on social expectations – but seems to be a totally arbitrary line

· Schaffer says maj is correct – recognizes something important about the home

· BUT Roberts Dissent – precedent supports rule that 3rd party can consent when has common authority + sufficient relationship to the premises b/c DEOP
· Scope of consent is determined by std of objective reasonableness 
· Cops can’t exceed scope of consent – manner of execution is always an issue

· Consent to search car extends to containers in car that may contain contraband 

· Can revoke consent once given, but can’t revoke once incriminating info has been found

· BUT manner of revocation can sometimes create RS/PC, as long as considered independently of the withdrawal of consent itself

· Std of review of consent determinations – credibility determination, generally deferential review

· Cops generally found more credible than defs
Wiretapping & Undercover Activity
Federal wiretap statute tries to validate the search for evidence that has not yet come into existence
· How is wiretapping and undercover activity constitutional?

· Assumption of risk in recording context – when A converses with B, takes the risk that B is an informant – no REOP, so no 4th Amendment issue 
· Used to be based on trespass, but Katz overruled – so just ask whether there is a REOP
· Berger v. NY showed constitutional defects with “general warrant” NYS wiretapping statute – (1) no req that crime be named; (2) no req of particular descriptions of convos sought; (3) length of time eavesdropping permitted was too long; (4) extensions of time period granted too easily; (5) no provision for terminating convo once evidence obtained; (5) no notice and return procedures

· How were these defects remedied in federal statute (Title III)?

· Minimization req – “Every order and extension thereof shall…be conducted in such a way as to minimize the interception of communications not otherwise subject to interception under this chapter.”
· Cops’ subjective intent irrelevant – all that matters is that they don’t intercept convos not covered by Title III/warrant 

· Made time limit smaller

· Standards for extension is more difficult

· Notice req (post-seizure)

· BUT suppression doesn’t always follow a violation of the statute

· Suppression provision doesn’t apply to electronic communication 

· Pres doesn’t have power to conduct warrantless searches in domestic security investigations

· But didn’t say anything about international security investigations

· FISA – regulates foreign intelligence surveillance, but essentially nothing is required

· Really easy to get warrants for foreign intelligence surveillance – no FISA warrant has ever been rejected

· Amended by USA PATRIOT Act in 2001 – expands “foreign intelligence gathering” to include surveillance conducted “primarily for foreign intelligence reasons”

· So now allows domestic surveillance if involved international parties  
THE EXCLUSIONARY RULE

In many cases, unconstitutionally seized evidence will be suppressed
· Usual remedy for 4th Amend violations ( exclusion of any evidence seized in an illegal search and evidence directly associated with the illegal search (FPT)
· Not constitutionally required – when granted it is judicially implied

· Progression of exclusionary rule jurisprudence

· Initially adopted b/c ct said exclusion was the only effective means for protecting 4th amend rights, and was necessary for judicial integrity

· Mapp said exclusionary rule is of constitutional origin – can’t have right w/o the remedy

· BUT Leon de-constitutionalized – said whether exclusionary rule is imposed or not is determined by balancing costs and benefits of exclusion

· Rationales for excluding illegally obtained evidence:
· Preserves judicial integrity
· Prevents gov from profiting from its own wrong
· Not costly b/c the evidence should never have been acquired, so nothing is lost

· Deters police misconduct

· Arguments against exclusionary rule (from Amar article):
· Integrity and fairness are also threatened by excluding evidence that will help the justice system reach a true verdict

· Not merely gov profiting from use of evidence – also the people

· Deterrence treats the criminal as a surrogate for the larger public interest in restraining gov – but he is the worst champion for the 4th Amend, and is greatly overcompensated
· Some cts say no alternatives that are equally effective

· Scalia postulates that civil liability suits are effective alternatives
· Debate about application or non-application of the exclusionary rule ( the more exceptions, and the broader the exceptions, the greater the likelihood that there will be unpunished unconst conduct
Rule 41 motion to suppress evidence / return property – usually required to be pre-trial motions

· Appellate review of motion to suppress 
· Gov can usually get immediate appeal, but def can’t appeal until he is convicted
· Deferential std of review – suppressed evidence must be substantial proof of a fact material to the proceedings
· If finds that evidence should have been suppressed, appellate ct can either issue retrial or can say error was harmless 

Attacking the warrant
· Def has limited right to attack the truthfulness of statements affiant made in warrant application
· Must make allegation of deliberate falsehood or reckless disregard for the truth, and allegations must be accompanied by offer of proof (high std)
· Not a new opportunity to challenge the V prong – veracity is judged at the time the warrant is issued

· Even if ct finds deliberate perjury by officer-affiant, warrant still valid if there is sufficient PC w/o the falsity
· On review, appellate ct determines whether there was a substantial basis for issuing warrant
· Also deferential std of review
Challenging a warrantless search
· Burden on state to justify exception to warrant req by preponderance of the evidence
· When def testifies on question of standing at suppression hearing (e.g. the gun was mine therefore I can argue for suppression), gov may not use his testimony against him on guilt/innocence question
· BUT gov can use that statement to impeach def at trial
Standing – establishing a violation of a personal 4th amend right

· Only those w/ a REOP can bring a motion to suppress

· Ct rejects challenge by anyone “legitimately on the premises” where a search occurs

· Ct also rejects “target theory” – based on who search was “directed at”

· How does ct define who has a REOP?

· Person does not have an automatic right to challenge search / seizure b/c he is a member of the conspiracy that owned the property – must have a REOP

· No REOP in other person’s belongings even if your stuff is in there

· But may have one if frequently stores stuff there
· Whether it is a social encounter or business transaction matters

· Potential harm is that cops now have incentive to violate A’s rights to get evidence against B
· Rather than focus on standing, better to focus on extent of a particular def’s rights under 4th amend

· More logically sound analysis b/c exclusionary rule is an attempt to effectuate 4th amend guarantees – so do Katz REOP analysis

THE FRUITS OF THE SEARCH
· Not all fruits of illegal arrest are suppressible – not a but-for test
· Suppression or not depends on exploitation ( causation + attenuation
· Cases are looking to see to what degree was primary illegality exploited to get the fruits, and what kind of connection there is b/w proffered evidence and illegal search / seizure
· In order for causal chain b/w illegal arrest and statements made to be broken, must be voluntary + sufficiently an act of free will
· No single fact is dispositive of attenuation – relevant factors temporal proximity of arrest and confession, intervening circs, clear voluntariness / lack of coercion and purpose / flagrancy of official misconduct
· Being released from custody is attenuation

· Miranda warnings being given not sufficient attenuation
· Cops didn’t benefit from illegal activity if they didn’t get anything they couldn’t have obtained lawfully – so no exclusion

· Cts reluctant to suppress testimony from live witness that is said to be FPT
· Diff is that live witness is a supervening cause – witness elects to testify, act of free will that is said to break the causal chain
· Exclusionary rule should only be applied to live witnesses if there is a very close and direct link b/w the illegality and the witness’ testimony

INDEPENDENT SOURCE DOCTRINE
· Circs under which evidence first seen or obtained in an illegal, confirmatory search/seizure will not be suppressed if evidence later obtained independently 
· Allows evidence if could have learned through source untainted by illegality

· Necessary, but not sufficient, that PC exist outside of the illegal conduct

· Can’t go in to peek at evidence, then use that as PC to get warrant for evidence

· If allowed this, would lose all deterrent effect – cops would always peek first

· Cops must also establish that they would have gotten the warrant anyway

· Have to show that this isn’t speculative – that they would have sought the warrant w/o having seen the illegal evidence 
· BUT Marshall Dissent worried about issue of proof – not only is issue of what cops would have done speculative, but outcome in most cases will be determined by police testimony
INEVITABLE DISCOVERY EXCEPTION
· Since tainted evidence would be admissible if it was discovered through independent source, it should be admissible if it inevitably would have been discovered

· Gov must show that the illegally obtained evidence would have been discovered through legitimate means independent of the official misconduct

· Not sufficient that cops show that they could have gotten warrant b/c had PC
· If allowed this, exception would swallow the warrants clause
· Have to show that they would have – preponderance std
· Looking at past practices, have to show some degree of inevitability of at least the process if not the result
· Some cts also apply active pursuit rule to further limit the doctrine – requires that cops be actively pursuing the lawful means at the time of the illegal search

· But other cts only require cops to show that they were going to start those efforts

· Problem w/ this doctrine is that it is necessarily speculative
· Brennan tries to make clearer by requiring clear and convincing evidence (not preponderance)
Theory of not suppressing evidence ( deterrence + public interest in providing juries all probative evidence are properly balanced by putting cops in the same, not a worse position, than they would have been if no police error / misconduct had occurred

· Consistent w/ this idea, many cases limit the remedy to the wrongdoing – not making cops worse off, but only depriving them the benefit of the illegality

· Competing arg is that we have to make them worse off b/c makes for a more powerful exclusionary rule, and more powerful deterrent
· Came up in recent knock and announce case – ct held that a violation of the knock & announce req doesn’t justify exclusion of evidence found in the warranted search
· Says exclusionary rule only applies where its deterrence benefits outweigh its substantial social costs – and that wasn’t the case in the k&a context

· BUT Breyer Dissent – says exclusionary rule should apply to violations of K&A reqs b/c need to deter unconst conduct, and alternative remedies may not be sufficient
· Disagrees w/ maj about the causal relationship of the violation to acquisition of the evidence – disagrees about the direct damage done by entry in violation of the K&A req

USE OF ILLEGALLY SEIZED EVIDENCE
Outside criminal context – depends on whether there will be sufficient deterrence w/o suppression
· Exclusionary rule does not apply to GJ proceedings b/c deterrent effect is too marginal

· Sufficient deterrence already flows from not allowing evidence to be used at trial – excluding in this context would only marginally increase the deterrence effect

· BUT law in NY is contrary – GJ indictment must be based on legally admissible evidence

· Also in fed wiretap statute, exclusionary rule applies to GJ and trial
· Exclusionary rule also doesn’t apply in a number of civil proceedings

Evidence for impeachment purposes 
· Can use illegally seized evidence to impeach def’s direct testimony b/c def “opened the door”

· Can use to impeach def’s cross-examination testimony, so long as questions put to def on cross “are plainly w/in the scope” of the direct testimony
· Again based on marginal deterrence theory – ct says sufficient deterrence flows from fact that gov can’t use this evidence in its case in chief
· BUT impeachment exception doesn’t apply to defense witnesses 
· Def could limit his own testimony to avoid reference to matters that could be impeached by illegally obtained evidence on cross, but def witnesses couldn’t be so easily controlled
· Kennedy ( would allow illegally obtained evidence to be used to impeach defense witnesses, but only where there is a direct conflict b/w the excluded evidence and the witness’ testimony
GOOD FAITH EXCEPTION 
Leon ( limited exception for searches conducted pursuant to a warrant that is later found to be invalid
· Cop’s reliance on warrant must be objectively reasonable
· Permits good faith reliance on warrants that don’t meet Gates substantial basis test if reasonable minds could have differed re: whether warrant is valid
· Rationale – exclusion is about deterrence of police misconduct, not about punishing judges for their errors
· De-constitutionalizes exclusionary rule – judicially created rule, not mandated by 4th amend

· Use of fruits of past unlawful searches and seizures works no new wrong – wrong is the unlawful search / seizure itself

· CBC suppression only where it furthers the purposes of the exclusionary rule – and can’t be applied to deter objectively reasonable law enforcement activity

· Assumes that magistrates really are neutral, don’t need to deter magistrates’ mistakes

· Schaffer says need to keep our eyes open to unreasonable judicial behavior going on

· Exceptions to good faith exception – if cops were dishonest or reckless in preparing their affidavit, or could not have harbored an objectively reasonable belief in the existence of PC

· (1) if mag issuing warrant was misled by info in affidavit that affiant knew was false or would have known was false except for his reckless disregard of the truth

· (2) where issuing mag wholly abandoned his judicial role (i.e. became rubber stamp)
· (3) if warrant is so lacking in indicia of PC as to render official belief in its existence entirely unreasonable 

· (4) if warrant is so facially deficient that executing officers can’t reasonably presume it to be valid (e.g. failing to particularize place to be searched / things to be seized)

· Teaching function ( once court declares a particular practice illegal, cop who thereafter engages in the conduct is acting unreasonably and good faith exception won’t apply

· Until ct has ruled on reasonableness of the underlying practice, cops can claim reasonable reliance 
· And serious problem b/c some cts skip the 4th amend Q and just apply the good faith rule, so future courts still won’t know how to treat the underlying practice

Limited extension to warrantless searches
· Extended to cop’s reliance on statute that is later found unconst

· Cop could have reasonably relied, and leg was the intermediary responsible for the const violation

· No reason to apply exclusionary rule to deter legs from passing unconstitutional laws

· BUT no good faith exception if statute’s provisions are such that reasonable officer should have known it was unconst – but how are cops supposed to tell that?

· BUT O’Connor says this creates a grace period for cops to perform unconst searches, and creates an incentive for legs to pass unconst laws

· Extended to cop’s reliance on court’s clerical / computer error


· Exclusionary rule about deterrence of cop’s behavior, not court personnel

· BUT can’t be reasonable reliance if error made by police personnel, or if record system is known to be rife with error (i.e. one that routinely leads to false arrests)
Alternatives to exclusion

· (1) Damage remedies – tort actions or civil rights actions
· But problems – (1) gov qualified immunity is an obstacle; (2) unsympathetic victims may be unlikely to recover; and (3) hard to prove/collect adequate damages

· Amar – 5 steps to strengthen deterrent effects of tort remedy

· Gov should be made liable for police behavior (respondeat superior)

· Damage multipliers and punitive damages should be made available

· Claims for small damage amounts should be entitled to reasonable attorney’s fees, and possibility of class action consolidation

· Procedural limitations on injunctive relief for 4th Amend violations should be liberalized

· Admin channel should be established so claims can be processed quickly and efficiently w/o need for court action

· Hatch proposal – fortified tort remedy says US should be liable for damages resulting from an illegal search/seizure of an investigative/law enforcement officer

· (2) Criminal prosecution of offending officers

· But problems – (1) these prosecutions are rarely brought and juries rarely convict; (2) may be an over-deterrent, causing cops to hesitate when they shouldn’t
· (3) Internal police discipline, civilian review boards, and police rulemaking

· But not an effective deterrence b/c internal review boards only deal w/ really outrageous conduct
· Schaffer says wouldn’t do away w/ exclusionary rule at this time
· Not persuaded that there are adequate alternatives

· BUT also thinks that the exclusionary rule overly rewards

SELF-INCRIMINATION & CONFESSIONS

5th Amendment:
“No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury..; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall he be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law”

Policies
	Commonly offered justifications for privilege
	Critical responses to those justifications

	Protection of the innocent – privilege protects an innocent def from convicting himself by a bad performance on the witness stand.
	SCOTUS has disclaimed this rationale.

Also not practical – juries unlikely to give defs benefit of the doubt when they are silent, and juries may often sympathize w/ defs who are subject to brutal questioning.

Possible that innocent def will invoke privilege to avoid impeachment w/ prior convictions, but better solution is to impose appropriate limitations on use of prior convictions.

And privilege historically protects the guilty.

	Cruel trilemma – unwilling to subject defs to the cruel trilemma of self-accusation, perjury, or contempt.
	This problem exists whenever a witness is reluctant to testify for any reason.

Also not necessarily cruel to create a situation where perjury is an option.

And this only justifies the privilege at trial – no risk of perjury in police questioning.

	Deter perjury – w/o privilege. people would commit perjury rather than incriminate themselves.
	Perjury is prevalent despite the privilege.

And silence is equally problematic to truth-finding.

	Unreliability of coerced statements.
	But can corroborate statements.

Also, testimony at trial more likely to be reliable than statements obtained by police interrogation, which are admitted as evidence.

	Preference for accusatorial system rather than inquisitional system of criminal justice.
	This is really just a restatement of the privilege itself.

	Deter improper police practices – self-incriminating statements likely to be elicited by inhumane treatment and abuses.
	The privilege is unnecessary to guard against objectionable police practices – adequate protection is afforded by DPC.

	Fair state-individual balance.
	Probable cause provides adequate protection.

Also this relies on mistaken assumptions [p.603].

	Preservation of official morality – immoral to trust compulsory self-disclosure as a source of proof.
	This rationale would disallow most police questioning in stationhouse.

	Privacy rationale.
	Inconsistent w/ other areas of the law, including 4th Amend which only protects privacy to the extent that intrusions are unreasonable.

	1st Amend rationale – shelter against gov snooping and oppression.
	This would only apply in free speech, religion, or association situations.


In analyzing 5th amend Qs ( CTSI 
· Is evidence compelled?
· Is evidence testimonial?
· Is evidence self-incriminating?
What is Compulsion?
· Contempt power is compulsion – def can’t be subjected to contempt for refusal to testify, if the testimony could create a risk of self-incrimination in a criminal case
· Custodial interrogation is compulsion – Miranda rationale
· Can’t compel testimony when def hasn’t been immunized (immunity dispels coercion like Miranda)

· Transactional immunity – can’t charge person for crime at all

· Use / derivative use immunity – can’t use what person said against him to bring charge, but can convict w/ other evidence 

· The fact that def did not take the stand can’t be used as info against him – no “adverse inference” rule
· Judge / prosecutor can’t adversely comment on it to the jury

· Judge required to instruct jury about no adverse inference upon def’s request 

· And def can’t object to judge giving instruction if he doesn’t want it

· BUT if def says he wasn’t able to tell his side of the story, can comment on that 

· Def can’t be subject to adverse inference when invokes 5th amend at sentencing, b/c that would be compulsion to testify

· BUT judge may rely on this anyway w/o being overt about it, in determining whether def has taken responsibility for his crime, etc

· No adverse inference rule only applies in criminal proceedings – not civil proceedings

· 4 examples of pressure brought on def to speak that don’t constitute compulsion
· Def who takes stand can’t use 5th to avoid cross-examination as to matters made relevant on direct exam, or matters that he’s put into dispute

· Def may be impeached w/ proof of prior conviction if he takes the stand

· Def whose motion to acquit is denied but then decides to testify may increase the strength of the prosecution’s case

· Def who plans to put on alibi defense must give prosecution advance notice of that alibi, which may give the prosecution leads

· Mere denial of a benefit, as opposed to the impermissible infliction of a penalty, is not compulsion
· Cases where def could speak and get a benefit or be silent and lose that benefit are allowed – no compulsion where gov conditions benefit on waiver of the privilege

· Sentencing below mandatory minimum for giving information is not compulsion

· Death row inmate can be made to choose b/w incriminating himself at his clemency interview and having adverse inferences drawn from his silence

· Sex-offender programs that require defs to admit responsibility/confess are not compulsion b/c serve penological purpose
· BUT waiver secured under threat of substantial economic sanctions can’t be termed voluntary

What is Testimonial?
Privilege only protects person when he is being compelled to be a “witness” against himself 
· To be testimonial, communication must be an express or implied assertion of a fact that can be true or false
· Not testimonial when def compelled to submit to attempt to gather evidence that could be used against him – b/c not compelled to be a “witness” against himself
· “Witness” implies communicative aspect
· Non-testimonial evidence not protected – non-testimonial evidence can be compelled through contempt proceedings OR an adverse inference can be drawn against def who refuses to supply non-testimonial evidence
· DWI testing is considered non-testimonial
· Lineups, voice recognition tests, handwriting samples are non-testimonial
· If cop testifies about def’s demeanor (rather than what def said) – not testimonial

· BUT testimony based on content would be testimonial

· Trilemma test is one policy rationale for finding that something was testimonial

· The line b/w testimonial & non-testimonial evidence must be determined by whether witness faces the “cruel trilemma” in disclosing the evidence

· Whenever a suspect is asked for a response requiring him to communicate an express or implied assertion of fact or belief, the suspect confronts the trilemma of truth, falsity or silence – so the response contains a testimonial component
· But if using response just as physical evidence (e.g. to hear def’s voice), not testimonial
· The 5th Amend privilege protects against compelled testimonial self-incrimination – not the disclosure of private information 
· The analysis is CTSI—not REOP
To Whom Does the Privilege Belong?

· Privilege is personal
· Doesn’t apply to agents (e.g. attorneys) b/c they aren’t in danger of self-incrimination – it is their clients who would be incriminated

· Collective entity rule ( doesn’t apply to corporations / other collective entities 

· Exception is sole proprietorship 

· Corporation wholly owned and operated by a single person not entitled to 5th amend protection – distinguished from sole proprietorship 

· Corporate custodians ( no officer of a corp may utilize his personal privilege to withhold corporate records, b/c AOP is an act of the corp not his personal act

· Since he isn’t acting in his personal capacity, gov can’t use individual’s AOP against him – but can use the corp’s act against him as agent of corp

· BUT custodian not requied to give oral testimony where it could incriminate him personally
What is Incrimination?
· To sustain privilege, it need only be evident from implications of question, in the setting in which it is asked, that a responsive answer / explanation of why can’t be answered might result in injurious disclosure
· Low standard

· But if it is perfectly clear, from careful consideration of all circs, that the witness is mistaken and that the answer cannot possibly have such tendency to incriminate, privilege doesn’t apply

· Person who denies any involvement can still claim privilege

· 5th amend privilege extends to witnesses who have reasonable cause to apprehend danger from direct answer

· Providing one’s name / providing ID at Terry stop not incriminating

· BUT may be incriminating in some circs, e.g. if there is a warrant out for your arrest

· Must be a real and appreciable fear that name would be used to incriminate

· If applicable, privilege extends to answers that would support conviction or furnish link in the chain of evidence needed to prosecute

· Documents are sometimes protected by privilege
· Originally ct held that compelling private books/papers violates 5th amend when their content is incriminating

· But this has been overruled

· Privilege doesn’t protect against compelled production of an already existing document even if doc is incriminating, b/c the doc wasn’t compelled at its creation

· Voluntarily-prepared docs not protected

· Not about incriminating content, but incriminating act of production (AOP)

· AOP can incriminate based on admitting existence, possession, authentication
· Production of doc can be functional equivalent to def answering Qs
· BUT if already a “foregone conclusion” that person producing docs has these elements, then AOP not testimonial self-incrimination

· When gov has substantial independent evidence that records exist, the witness controls them, and the records produced are authentic

· Have to show prior knowledge of possession and independent corroboration of existence and authenticity

· BUT some cts still draw business/personal distinction, and protect personal records

· No compulsion where production of docs is directed at a 3rd party
· So if give docs to your attorney / accountant, gov can get production
· Required records exception
· Even if docs aren’t voluntarily prepared, their contents as well as the AOP will be unprotected if gov requires the docs to be kept for a legitimate administrative purpose that isn’t focused solely on those inherently suspect of criminal activity

· Even though may be CTSI, doesn’t implicate 5th amend

· Exception to compulsion to create rule b/c compelling creation for law enforcement purposes

· Also essentially per se example of foregone conclusion – gov knows docs exist, knows that you have them, and knows that they are authentic b/c you are required to keep them

· BUT limits on exception – required records must be the kind “customarily kept”, information must have a “public aspect”, and the requirements must be imposed in “an essentially non-criminal and regulatory area of inquiry” and can’t be directed at highly selective group inherently suspect of criminal activity

· So cases say can’t require people w/ sawed-off shotguns to keep records, or people who gamble to register

· How can this come up?

· Search (under warrant or exigent circs) + def is trying to suppress or says doesn’t have to produce

· GJ subpoena

· Pretrial discovery
· 5th amend does not apply to the production of a child

· Analogized to collective entity rule – by accepting care of her son subject to custodial order’s conditions, def accepted the consequent obligations of production

· BUT potential limitations on use of testimonial aspects of production

IMMUNITY takes away right to claim the privilege
· Immunity is a promise – gov takes away your 5th amend rt but leaves you no worse off

· Essence of promise is that gov won’t make use or derivative use of things that were otherwise claimable under the 5th amend 

· Use / derivative use immunity sufficient to supplant the privilege (not transactional)
· Transactional immunity: no transaction about which a witness testifies can be the subject of a future prosecution against the witness

· More protective than use immunity

· Use /derivative use immunity: no testimony or other info compelled (or any info directly or indirectly derived from such testimony or other info) can be used against the witness in criminal case, except prosecution for perjury, giving a false statement, or failing to comply w/ order

· Gov can still prosecute witness for same crime if gets info independently – but burden is on gov to show this
· Once immunity is granted, testimony is coerced and can’t be used as evidence against the witness in subsequent case against him, even for impeachment purposes

· Burden is on gov to prove that the evidence it proposes to use is derived from a legitimate source wholly independent of the compelled testimony
· BUT can be used for perjury, false statements, and obstruction of justice
Confessions & Due Process

Const provisions regulating the admissibility of confessions (
· DPC – used to exclude involuntary confessions 

· 6th Amend right to counsel – applied in determining the admissibility of a confession once adversary process has begun
· 5th Amend privilege against self-incrimination – applied to statements made during custodial interrogation; privilege must be shown to have been waived before confession is admissible

CONFESSIONS & DPC CONSIDERATIONS
· Still arise b/c Miranda doesn’t always apply – may be a situation that isn’t custodial interrogation, or suspect may waive Miranda rights

· DPC always relevant – if confession is involuntary, ct can’t use it

How much pressure can be exerted on a suspect?

· TOTC “voluntariness” test ( whether the suspect confessed b/c his will was overborne
· (1) What is the nature and amount of the force?

· Asking has suspect’s will been overborne
· Includes police conduct in procuring confession + def’s ability to withstand pressure

· Relevant considerations include def’s mental deficiency, physical deprivation or mistreatment, psychological influence

· Can be involuntary w/o police brutality – psych influence includes denial of aid from friends, family, and counsel, trickery, sustained interrogation, rewards and inducements to confess, knowledge of right to counsel and right to remain silent
· (2) From what source is it derived – gov or non-gov?
· Must come from gov

· State not responsible for overriding free will if coercion comes from 3rd party

· B/c no deterrence if pressure didn’t come from cops

· Posner says ( test is really whether gov has made it impossible for def to make a rational choice whether or not to confess
· Focus is primarily on police misconduct, not suspect’s state of mind

· Rare that ct finds involuntary confession

· Cops can make false assertions of fact w/o rendering confession involuntary

· BUT coercive if done in writing, e.g. false DNA test
· Most cts prohibit false promises only when cop makes a specific promise to provide a specific benefit to def in exchange for confessing, and that promise isn’t kept
· Vague and general promises of held are considered permissible

· False promise of leniency not OK, but gov can make honest promises of consideration
5TH AMEND LIMITATIONS ON CONFESSIONS
· Miranda ( 5th amend is touchstone for determining the admissibility of statements obtained through custodial interrogation
· Custodial interrogation is inherently coercive, so confessions + exculpatory statements given in violation of warnings are presumed involuntary and can’t be admitted
· Custodial interrogation = questioning initiated by law enforcement officers after person has been taken into custody or otherwise significantly deprived of freedom of action
· This is a trial right – no violation if statements aren’t admitted at trial
· About protecting privilege of self-incrimination
· If warnings are made, they dispel the inherent coercion

· (1) right to remain silent

· (2) any statement suspect does make can be used against him

· (3) right to the presence of an attorney

· (4) a lawyer will be provided even if def can’t afford one

· Def can knowingly and voluntarily waive rights
· High std of proof for gov to show waiver – 
· Won’t be presumed from silence or fact that confession was eventually obtained

· Lengthy interrogation or incommunicado incarceration before statement is strong evidence that suspect didn’t waive rights

· Any evidence of threats, trickery, etc will show that def didn’t voluntarily waive his privilege

· Bright-line rule that warnings must be given – doesn’t matter if cops can show ex post that def actually knew/understood them

· Right can still be exercised even after suspect answers some questions
· Miranda is an awkward compromise – def can waive rights in the absence of counsel, in the very environment which is inherently coercive
· Doctrine is about right to be warned – doesn’t guarantee counsel as a prereq to the admissibility of a confession

· Timeline test – right to counsel attaches after a certain point in time

· Massiah and Escobedo implied functional test for right to counsel (e.g. based on when counsel would be helpful), but this isn’t continued
· Dickerson ct rejected Congress’ attempt to institute a TOTC test in lieu of Miranda
· BUT ct doesn’t completely re-constitutionalize Miranda – doesn’t reaffirm that statements taken in violation of Miranda are unconst, and later allows use / derivative use
· And says specific warnings aren’t the only way to guard against compulsion – state can follow another procedure if can show they are effective

· Court doesn’t insist on specific form, as long as it provides an accurate and complete listing of rights

· Exceptions to Miranda rule of exclusion
· Impeachment use – Miranda-violative statement / confession can be used for impeachment
· Based on marginal deterrence – sufficient deterrence from gov not being able to use confession in its case in chief

· Miranda-violative confession can only be used for impeaching witness’ credibility

· But will juries really use it just for that?

· BUT limitations on impeachment use – 

· DPC prohibits use of involuntary confession for any purposes, including use / derivative use (impeachment)

· Silence after warnings can’t be used to impeach b/c suspects can rely on right to remain silent
· BUT failure to speak pre-arrest, or post-arrest but before receiving warnings can be used to impeach to the degree relevant

· FPT doctrine – exclusion of Miranda-violative FPT is limited
· 3rd party testimony fruit can be used for witnesses that were discovered from Miranda-violative confessions
· Sufficient deterrence flows from denial of use in case in chief
· Physical evidence fruits allowed b/c self-incrimination clause not implicated by the introduction at trial of physical evidence

· Non-testimonial fruit not the same as using def’s statements against himself

· Essentially all evidentiary fruits of Miranda-defective confession are admissible
· Subsequent confessions that are given after Miranda warnings can be used even if initial confession violated Miranda
· Ct says 1st confession not involuntary simply b/c no warnings – absent deliberately coercive or improper tactics in obtaining the initial statement, the mere fact that a suspect has made an unwarned admission does not warrant a presumption of compulsion 
· This de-constitutionalizes Miranda by implying that a Miranda-violative confession is not itself a poisonous tree
· BUT again both confessions must be voluntary to satisfy DPC

· And if cops don’t provide warnings for 1st confession but do for 2nd b/c they are intending to get around Miranda, 2nd confession inadmissible

· Kennedy says should use good faith std to determine admissibility of 2nd confession

· Fruits of confession are probably allowable, but if warnings are intentionally not given, may be harder to prove VKI waiver
· BUT if suspect’s statement was involuntary, fruits must be excluded by DPC
· Emergency exception – overriding considerations of public safety can justify failure to provide Miranda warnings and this unwarned confession is admissible
· Analogy to exigent circs exception to warrant req
· Scope of exception isn’t defined

· Is there an automatic public safety exception to ask arrestee if they are carrying drugs/syringes/guns/etc?

· Ct has come to say that Miranda warnings are only “procedural safeguards,” not themselves rights protected by Const, but instead measures to protect the 5th amend privilege against self-incrimination ( “prophylactic rules”
· Ct says Miranda isn’t violated until unwarned confession is used at trial – not when statement is taken in the first place

· Not a const right relating to investigation – so statements in violation of Miranda can be used to find other evidence and witnesses 

CONSIDERATIONS IN APPLYING MIRANDA 
· Is the suspect in custody?
· Miranda objective test ( whether person is deprived of his freedom of action in any significant way 

· Arrest is always custody
· Prisoners are not always in custody for Miranda purposes 

· Questioning at police station is not necessarily custody – did person come voluntarily, were they told they were not under arrest, and could they leave at any time?

· Meetings with probation officer not necessarily custody

· Terry stops are not custodial for Miranda purposes 
· If stop crosses line to arrest, then Miranda warnings required

· Cop’s objective view of whether person is a suspect is irrelevant  
· Six indicia for determining whether there is custody for Miranda purposes (9th Cir)

· Tend to mitigate existence of custody at time of questioning

· Whether suspect was informed at time of questioning that questioning was voluntary, suspect free to leave or request officers to, or suspect was told he was not considered under arrest 

· Whether suspect possessed unrestrained freedom of movement during questioning 

· Whether the suspect initiated the contact or voluntarily acquiesced to official request to respond to questions 

· Tend to aggravate the existence of custody 

· Whether strong arm tactics or deceptive strategies employed during questioning 

· Whether the atmosphere of questioning was police dominated 

· Whether suspect was placed under arrest at the termination of the questioning 

· Is the suspect interrogated?
· Two-pronged test (
· (1) Was there direct questioning?
· (2) Was it the functional equivalent of questioning?
· Interrogation ( any words or actions on part of the police that the police should know are reasonably likely to elicit an incriminating response from the suspect
· Later cases make clear that a response in general isn’t necessarily incriminating
· Ct says police intent is not irrelevant – will have a bearing on whether they should have known that their words were reasonably likely to elicit an incriminating response
· Schaffer says what cops subjectively intend has no bearing on the likelihood of what will happen
· Brennan / Marshall say rule should be ( whenever police conduct is intended or likely to produce a response from a suspect in custody
· Schaffer says this is much clearer – more about what cops do, not their intent

· Stevens says rule should be ( any statement that would normally be understood by the average listener as calling for a response
· Not all questioning is equally forceful

· Questions attendant to custody are not interrogation – “booking exception”

· Asking suspect’s name is always w/in booking exception

· Questions pertinent to custodial procedures and tests are usually not considered interrogation
· BUT exception doesn’t apply if questions are designed to elicit incriminating admissions
· Confronting suspect w/ incriminating evidence can be interrogation
· Statements directed at suspect more likely to produce incriminating response

· WW ( Miranda warnings + waiver

· VKI std – voluntary, knowing, intelligent

· Voluntary – must be the product of free and deliberate choice, and not the product of intimidation, coercion, or deception (same as DPC definition)

· Aimed at deterring police misconduct

· Knowing and Intelligent often lumped together – must have some understanding of the content of the right and the consequences of waiving it
· K: must explain to def the right being given up and the consequences of the decision to abandon it

· Doesn’t have to know about all subjects of questioning, or every possible consequence of waiver 

· Suspect making 2nd confession doesn’t have to know that unwarned 1st confession is inadmissible

· Cops don’t have to inform suspect that a lawyer is trying to reach him

· All def needs to know is that he has right to request lawyer, and that cops intend to use his statements against him

· State of mind of police irrelevant – OK as long as no coercion

· I: def must actually have some level of understanding

· Based on what suspect actually knows, not what cops think he knows
· Conundrum about whether V, K, and I are all required – but cts generally still require all 3
· Validity of waiver is a question of fact – can’t be assumed from silence or from later confession

· BUT waiver does not require written or express statement of waiver – just evidence to show suspect understood and voluntarily waived his rights 
· Def can demonstrate VKI by acting in a manner which shows he understands rights and then confessing

· Even w/ waiver, confession can be coerced if it doesn’t meet DPC std of voluntariness

· Waiver can be limited or conditional about certain subjects
· WIIW ( warnings, invocation of rights, initiation, waiver

· After invoking rights, interrogation may sometimes resume – looking at validity of invocation, and then initiation of interrogation
· Invocation of the right to silence

· Interrogation can later be resumed after invocation – question of time and frequency

· Invocation must be “scrupulously honored” – relevant factors include (
· Cooling off period (most imp)

· Multiple attempts at interrogation considered problematic, but multiple Miranda warnings can be evidence of honoring it

· Invocation of the right to counsel ( initiation + waiver
· Suspect must initiate contact 

· Suspect initiates when asks “what is going to happen?”

· Not initiation when suspect says something unrelated to charge
· Initiation does not = automatic waiver

· First asking whether there was initiation

· Then looking at circs to determine whether waiver was VKI

· Don’t have to re-Mirandize – but if they do, helps prove VKI

· Invocation of the right to counsel not offense-specific – prevents police-initiated interrogation as to any crime

· Bright-line rule that further interrogation exacerbates compulsion

· BUT note that this is different under 6th amend invocation of right to counsel

· Waiver also theoretically possible even after actual consultation w/ counsel

· Def must initiate

· And police-initiated interrogation may still occur, but only if counsel is present

· If police-renewed contact does not rise to the level of custodial interrogation, Miranda inapplicable to a resulting confession
· If invocation is ambiguous, cops can continue questioning

· BUT cops can’t ask further Qs to create ambiguity once suspect clearly invokes rights
· Lower cts have also instituted a continuous custody limitation – protections don’t apply if suspect released from custody after invoking rights
· Rationale is that once released, suspect no longer subject to pressure
· Miranda only applies when suspect knows he is speaking to gov agent
· Suspect won’t feel coercion otherwise
· Miranda applies to all crimes – felonies and misdemeanors
CONFESSIONS & 6TH AMEND RIGHT TO COUNSEL
· 6th amend right to counsel attaches once adversarial proceedings have commenced
· Adversarial proceedings include: formal charge, preliminary hearing, indictment, arraignment
· Doesn’t have to be a custodial interrogation

· Ct tried to extend 6th amend right to counsel to suspects who were the “focus” of an investigation, but this was rejected

· Massiah “deliberate elicitation” test ( 6th amend is violated when evidence of def’s own incriminating words are used against him, which cops had deliberately elicited from him after he had been indicted and in the absence of his counsel
· Applies to testimony elicited in police custody and “indirect and surreptitious investigations”

· This is broader than 5th amend “custodial interrogation” std

· Use of undercover agents

· By intentionally creating a situation likely to induce suspect to make incriminating statements w/o the assistance of counsel, gov violates his 6th amend right to counsel
· This is more of a “deliberate creation” test than “deliberate elicitation”

· But may have been short-lived 
· Ct later says to prove 6th amend violation ( suspect must prove that police took some action, beyond merely listening, that was deliberately designed to elicit incriminating remarks
· So cops can place undercover agent in cell to listen, but can’t ask def questions
· Continuing investigations

· Deliberate elicitation is found whenever cops should have known that their investigative tactic would lead to incriminating evidence from charged def in the absence of counsel – even if were looking for evidence of another crime

· Knowing exploitation by state of an opportunity to confront the accused w/o counsel is as much a violation of 6th amend right as is intentional creation of such an opportunity
· Waiver of 6th amend right – gov must prove waiver was voluntary + knowing
· Waiver requires not merely comprehension, but relinquishment

· Can’t have valid waiver if def doesn’t know he is talking to gov agent

· BUT note that suspect can’t waive under NY law, no matter how VKI the waiver is

· Knowing issue – Miranda warnings sufficiently convey 6th amend rights for waiver purposes

· BUT some situations in which this rule wouldn’t apply

· Waiver not valid where suspect was not told his lawyer was trying to reach him during questioning

· After counsel is attached, ct is protective of things that look like interference w/ or denigration of role of counsel

· Waiver not found when there has been a surreptitious conversaion b/c undercover cop and indicted suspect

· Rare situation – undercover agent not likely to give Miranda warnings

· And open question whether indicted suspect is entitled to a warning that he has been indicted before waiver can be found
· Lower cts have held that indictment warning is not required

· Waiver after invocation only allowed if accused initiates conversation and knowingly + voluntarily waives rights
· No clear definition of what constitutes “invocation”

· If affirmatively invoke, then police can’t initiate interrogation

· BUT lower cts have held that protections don’t apply unless accused unequivocally invokes right to counsel

· Cops allowed to ask for waiver if suspect doesn’t invoke right

· Invocation is offense-specific – protects only the crime charged

· Waivers to subsequent police-initiated interrogations also offense-specific

· So invocation w/ respect to crime A does not preclude cops from tying to get a waiver w/ respect to unrelated crime B

· Just need to give warnings and show knowing and voluntary waiver
· Whether same offense or not is determined by Blockburger test – “whether each provision requires proof of a act which the other does not”
· Breyer says better alternative is to define “offense” in terms of the conduct that constitutes the crime that the offender committed on a particular occasion, including criminal acts that are “closely related to” or “inextricably intertwined with” the crime charged
· Possible evidence of waiver includes ( suspect signed waiver form, answered some Qs but not others, showed high level of cooperation, provided extremely detailed and lengthy confession
· Impeachment use

· (1) If cops initiated after invocation

· Statements obtained in violation of no-initiation rule can be used to impeach

· (2) If no waiver

· Ct hasn’t said yet whether or not confession can be used for impeachment

· (3) When no waiver possible b/c suspect doesn’t know he is talking to gov agent

· No impeachment use b/c that would constitute the violation itself

Three possible options for how to treat invocation of right to counsel (
· (1) Could require counsel to be present in any circs after invocation 
· (2) Could say once suspect invokes, can’t waive under 6th amend w/o actual consultation w/ counsel
· Ct says even after consultation, cops can’t initiate contact to get a waiver
· (3) Or could make exception for certain circs that don’t constitute badgering

What we are ultimately asking is are we going to make it harder or easier to get confessions into evidence

· What are we worried about?

· Brutal or improper police methods

· Want to discourage b/c they aren’t allowed under DPC

· But a voluntariness rule would cover this

· Reliability – is confession a true recitation of facts?

· Could arguably deal w/ this under rules of evidence

· And anyway if not reliable, that provides a sub-const way to keep out certain evidence

· Rehnquist says primary focus of confession law should be on compulsion – if no compulsion, no violation and confession can be used
· These conceptual issues help us decide where we come out on issues of confessions
THE GRAND JURY

GJ attributes
· Required under 5th amend for “infamous crimes”

· Infamous only if it can result in hard labor or imprisonment in a penitentiary

· Some states have done away w/ GJ req – prosecutor chooses who to charge

· 2 functions of GJ (
· Prosecutorial function – determination of whether there is PC to believe a crime has been committed and that the accused committed it

· Protective function – protecting citizens from unjust prosecution

· Proceedings are secret

· BUT can’t require juror secrecy after proceedings have ended

· And no obligation of secrecy on GJ witnesses

· Racial discrimination in grand juror selection is a valid ground for setting aside a criminal conviction

· But discrimination in selection of GJ foreperson is not

GJ powers of investigation
· Broad scope of inquiry – can call anyone to testify on the hint of suspicion or on prosecutor’s speculation of criminal activity

· And any aspect of person’s life that might shed light on some criminal activity by someone is within scope of GJ inquest

· High hurdle to avoid giving GJ testimony
· Only recognized limitation is privilege against self-incrimination

· Ct held that 1st amend doesn’t provide reporter w/ any form of privilege against giving testimony

· But possibly privilege for reporters

· BUT GJ can’t attempt to harass or abuse citizens – must act in good faith

· And prosecutor can’t call person who has already been indicted to get more discovery for trial
· Criticism that GJ is inherently unfair b/c witnesses are called to testify w/o being told why, what the purpose of the inquiry is, and whether they are suspected of criminal wrongdoing
Quashing subpoena

· No PC req for subpoena – PC is the end product of the GJ investigation, not a prereq to having the investigation

· Stds for trial subpoena not applicable to GJ subpoena – relevancy, admissibility, and specificity 

· Subpoena may be quashed if compliance would be “unreasonable or oppressive”
· “Unreasonable” = no reasonable possibility that the category of materials the gov seeks will produce info relevant to the general subject of the GJ’s investigation
· BUT Schaffer says not going to get a GJ subpoena quashed on grounds of relevancy

· Also can make overbreadth claims – similar to 4th amend specificity req

Evidence before the GJ
· Can use evidence that wouldn’t be allowed at trial – illegally seized evidence, hearsay evidence

· Const doesn’t prescribe the kind of evidence on which the GJ must act – 5th amend only requires an indictment returned by a legally constituted and unbiased GJ

· Justifications 

· Inadmissible evidence often has probative value, and GJ’s function is investigatory, not adjudicative

· Many evidentiary rules are designed to ensure fairness in an adversary proceeding, and GJ is not adversarial 

· Any misleading effect of inadmissible evidence would be remedied at trial

· GJ proceedings would be greatly burdened if rules of evidence applied to them

· No prosecutorial obligation to present exculpatory evidence

· Would exceed ct’s supervisory power – cts don’t preside over GJ

· Also would make GJ an adjudicatory body, and jurors can choose to reject evidence anyway

· BUT Stevens dissent says std should be ( when prosecutor leading GJ inquiry is personally aware of substantial evidence which directly negates subject’s guilt, must present or otherwise disclose such evidence to the GJ before seeking an indictment against such a person

· Reasons why prosecutor would want defendant to testify at GJ
· (1) If there is an exculpatory scenario, then you learn it and don’t indict

· (2) If you believe targets of investigation deserve to be indicted, then you get the defense story in advance – get discovery before indictment

· (3) You also freeze the story of def witnesses at the GJ stage so they cannot change it at trial

· You make sure their story can’t change at trial, or if it does you can impeach them with their prior GJ testimony
Relationship of the GJ to the Prosecutor & the Court
· Prosecutor is ( legal advisor to GJ, presents evidence to GJ, usually may negate GJ’s decision to return indictment by refusing to sign indictment or dismissing charges
· Constitutionally-based independence of court, prosecutor, and GJ means court can’t use supervisory power to encroach w/o a clear basis in law and fact
· Common for cts to view prosecutor’s relationship to GJ as subject to little, if any, judicial scrutiny
· Can reverse indictment only when prosecutorial misconduct amounts to overbearing the will of the GJ, so that the indictment is in effect that of the prosecutor rather than the GJ
Counsel in GJ room
· Witness has no right to counsel in GJ room;
· Arguments against allowing counsel to be present before GJ

· Loss of spontaneity of testimony

· Transformation of GJ into an adversary proceeding

· Loss of secrecy w/ resultant chilling effect on witness cooperation

· Would have serious consequences when single lawyer represents multiple people suspected of crime

· Arguments for allowing counsel: 

· Speeds up the process and reduces number of questions requiring conferences b/w witness and counsel

· Promotes a better understanding of the GJ within the bar

· Demand for abolition of GJ will decrease in direct proportion to the number of counsel who attend GJ sessions w/ their clients

· Ct hasn’t decided yet whether witness has right to counsel just outside the room

· Attorneys often allowed to park outside the GJ room, and witness allowed to excuse himself for consultation 

HYPO ( prosecutor learns that perjured testimony was used to secure indictment.

· Finds out before trial

· Prosecutor can withdraw indictment, and represent case w/o that testimony

· Or can point out problem to court, and testimony can be inspected

· If there is enough untainted evidence to still constitute PC, GJ indictment is still upheld
· Finds out during trial

· Again point out to judge, who decides whether or not there is PC to sustain the indictment

· If there is, can proceed w/ trial

· If not, declare a mistrial
· Finds out after trial – say after jury verdict is in, def found guilty and no other error in record

· Prosecutor will argue harmless error 

· Did force def to go to trial on an arguably tainted indictment, but error wasn’t discovered in time to prevent trial going forward – and now have otherwise completely sustainable conviction

· By hypothesis, now have enough evidence to constitute PC, b/c have enough evidence by which a reasonable jury could (and did) find def guilty beyond reasonable doubt

· Difficult to convince court that the error is not harmless when discovered after trial
· Many forms of arguable error occurring before a GJ will be converted into harmless error if not discovered until after a valid conviction is obtained
· E.g. violation of rule as to who can be in GJ room held harmless b/c didn’t effect otherwise validly conducted trial
EFFECTIVE ASSISTANCE OF COUNSEL

Right to counsel standard is reasonably effective counsel – objective std of reasonableness
· Ineffectiveness claim based on whether counsel’s conduct so undermined the proper functioning of the adversarial process that the trial can’t be relied on as having produced a just result
· Same stds of effectiveness for retained counsel and state-appointed counsel

· BUT in situations where there is no right to counsel, there is no right to EAC
· Strickland two-prong test (
· (1) Was there deficiency in counsel’s performance?

· Must consider all the circs, viewed as of the time of counsel’s conduct

· Ct doesn’t want to set detailed guidelines / stds for counsel’s behavior

· (2) Was the deficient performance prejudicial?

· Def must show there is a reasonable probability that, but-for counsel’s deficient performance, the result of the proceeding would have been different

· Reasonable probability is a probability sufficient to undermine confidence in the outcome – std is greater than “more likely than not” 50/50

· Touchstone is confidence in the reliability of outcomes

· Application of Strickland prong one – PERFORMANCE 
· Deferential review of counsel’s performance

· Presumption of reasonableness

· Presumption that strategic decisions were the result of reasonable professional judgment

· Conceding def’s factual guilty can be justified as a defensible strategic choice in capital case, where lawyer focused on mitigation case

· Presenting no mitigation evidence at sentencing hearing may be strategic

· Waiver of closing statement is not necessarily IAC

· BUT even deliberate trial tactics may constitute IAC if they fall outside the wide range of professionally competent assistance
· The total failure to conduct pretrial discovery 
· If lawyer decides not to participate in trial

· Policy of “no objections” (7th Cir)
· Failure to call witness who would have been very helpful to def (8th Cir)
· BUT 7th Cir said won’t second-guess counsel’s assessment of how witness will play to jury
· Deficient performance found when not strategy but lawyer’s mistake, ignorance of law

· Counsel has duty to investigate 
· Complete failure to investigate is not strategic

· Ct has come close to saying that defense counsel has an obligation to engage in a detailed review of the case file of every conviction that the prosecution will seek to introduce, at least if it is to be used in the penalty phase of the proceeding
· Stands for proposition that there is a limit to the amount that you can rely on your client / client’s family
· This has significantly increased the duty to investigate

· Factors relevant to effectiveness: (1) the time afforded for investigation and preparation; (2) the experience of counsel; (3) the gravity of the charge; (4) the complexity of possible defenses; and (5) the accessibility of witnesses to counsel 
· Application of Strickland prong two – PREJUDICE 
· Prejudice not found merely b/c effective assistance would have changed the outcome

· Outcome determination is not sufficient to make out claim of prejudice – must establish that the proceeding was unfair / unreliable

· Def is more likely to prove prejudice if prosecution’s evidence is weak

· Additional jail time due to errors at sentencing hearing can be considered prejudicial

· Prejudice applied to guilty pleas

· Def must prove that but-for the error, he wouldn’t have accepted the plea and would have gone to trial OR would have accepted the plea rather than go to trial

· High burden b/c difficult to prove

· Prejudice due to ineffectiveness on appeal

· Counsel has const duty to consult w/ def about appeal when there is reason to think either (1) a rational def would want to appeal, or (2) this particular def reasonably demonstrated to counsel that he was interested in appealing

· If counsel doesn’t comply w/ this std, prejudicial if def can show that he would have filed an appeal if not for counsel’s failure to file a notice

· If counsel doesn’t think appeal is meritorious, must file Anders Brief

· Point of Anders Brief is to inform ct that def’s right to counsel has been satisfied
· If brief not filed (or if lawyer doesn’t satisfy particular jd’s method of determining merit of appeal), per se prejudicial 

· Std is whether the appeal might have succeeded 
· Some circs where IAC and prejudice presumed (
· Prejudice is presumed if: assistance of counsel is actively or constructively denied altogether, if state interferes w/ counsel’s assistance in easily identifiable and preventable way, or if counsel has a conflict of interest 
· Per se prejudice where attorney never passed the bar, or secured admission to the bar by fraud

· Sleeping defense counsel can, but does not always, trigger per se reversal
DISCOVERY

Defense Discovery
· Rule 16(a)(1) – categories of info that must be disclosed by gov upon def’s request

· Defendant’s statements

· Oral statements made in response to official gov interrogation
· Statements to undercover or non-gov agents not required to be disclosed

· Written or recorded statements of which gov has custody
· For organizational defs, statements of agents that are legally attributable to org

· Co-defendant’s statements (not required by R 16, but by ABA guidelines)

· Const error to hold a joint trial where one def has confessed and implicated his co-def, and statement is not admissible against co-def

· ABA std says even if confessing co-def will testify, there is still good reason to allow one def to look at another’s statement

· Defendant’s prior criminal record
· Documents and other tangible objects
· Applies only to those that are material to the defense, or intended for use by the gov in its case in chief, or that were obtained from / belong to def

· Examinations and tests
· Reports of physical or mental exams, as well as scientific tests, that are material to the defense or intended for use by gov in its case in chief
· Experts’ reports
· Written summary of expert witnesses testimony that gov intends to call in its case in chief, including description of bases and reasons for expert’s opinion, and description of witness’ qualifications
· Oral reports themselves not discoverable under Rule 16 – but def can request gov to provide written summary

· Not limited to scientific experts

· Names, addresses, and statements of witnesses

· 28 states grant pretrial disclosure of witnesses to def as a matter of right

· Schaffer says there should never be disclosure of addresses – but some prosecutors turn over names / addresses voluntarily
· Jencks Act – gov must disclose pretrial statements made by its witnesses

· Rule 26.2 – statement must be disclosed on def’s motion after witness finishes testifying on direct

· BUT statement need not be disclosed unless it relates to subject matter of that direct testimony, and only statements that are signed, adopted, or otherwise approved are required to be disclosed 

· Obtaining prior statements is very important – allows def counsel to formulate cross-examination and contrast witness’ prior statements against the direct testimony  
· Limits on discovery
· Rule 16(d)81) gives judge discretion to quash requests that are vague or overbroad

· Gov can offer too much material – def has right to learn what will not be used at trial

· Rule 16(a)(3) precludes defense discovery of GJ proceedings

· Exception #1: def is entitled to his own GJ testimony

· Exception #2: Jencks Act requirements of witness’ testimony after they testify on direct

· Rule 16(a)(2) protects against disclosure of gov work product 

Prosecutor’s Constitutional Duty to Disclose
Above and beyond minimal obligations imposed by discovery rules, prosecution has a const duty to disclose certain info to def and trial court

· Brady ( mandatory disclosure of materially exculpatory evidence
· Prosecution can’t withhold evidence on demand of an accused which, if made available, would “tend to exculpate him or reduce the penalty”
· Agurs ( test is “does the omitted evidence create a reasonable doubt that did not otherwise exist?”

· Outcome-oriented test – ct rejected std that nondisclosure required new trial b/c the jury “might have returned a diff verdict if the evidence had been received”
· Question is not whether the state would have had a case to go to jury if it had disclosed the favorable evidence, but whether we can be confident that the jury’s verdict would have been the same

· Outcome-orientedness means the effect of withholding the evidence will vary from case to case, depending on circs 
· Materiality depends on the strength of the case – nature of withheld evidence will be judged based on all the evidence in the case, and whether a reasonable doubt would be created in the context of the case

· Std depends on the character of the evidence, not the character of the prosecutor – so prosecutor’s moral culpability is irrelevant
· Bagley ( suppressed evidence is material if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different
· Reasonable probability = probability sufficient to undermine confidence in the outcome
APPLYING BRADY
· Fact-intensive application – Souter’s points about materiality std

· (1) touchstone of materiality = “reasonable probability”

· Reasonable probability shown when suppression undermines confidence in trial outcome
· Question is whether in the absence of the suppressed evidence, def received a fair trial (trial resulting in a verdict worthy of confidence)

· Showing of materiality does not require showing by preponderance of the evidence that disclosure would have resulted in an acquittal

· (2) not about the sufficiency of the evidence

· The possibility of an acquittal on a criminal charge does not imply an insufficient evidentiary basis to convict

· Issue instead is whether undisclosed evidence could put the whole case in a different light

· Must show that the favorable evidence could reasonably be taken to put the whole case in such a diff light as to undermine confidence in the verdict

· (3) no harmless-error review of Bagley errors
· A Bagley error can’t be treated as harmless b/c a reasonable probability that evidence would have resulted in diff outcome necessarily entails the conclusion that the suppression had substantial and injurious effect 

· Schaffer: this doesn’t mean the withholding of evidence can never be harmless – but a Bagley error (withholding that meets the materiality test) can never be 

· (4) have to look at evidence as a whole, not item-by-item
· Nondisclosure, whether in good or bad faith, undermines confidence in the outcome
· Suppression of exculpatory evidence implicates B-A-B rights even if suppression is by cops and prosecutor is unaware 

· Evidence that would be inadmissible at trial is not Brady evidence

· CBC determination of whether impeachment evidence is material
· Relevant factors include importance of witness, whether witness had been impeached w/ other evidence, and nature and quality of suppressed impeachment evidence

· 7th Cir applies reasonable probability test to impeachment evidence ( whether there is some reasonable probability that jury would have acquitted defs on least some of the counts against them, had the jury disbelieved the essential testimony of the witnesses, AND might the jury have disbelieved that testimony if the witnesses hadn’t perjured themselves about their continued use of drugs and/or if the gov had revealed the favors
· Brady and guilty pleas

· During plea negotiations, gov doesn’t have to disclose impeachment evidence for their witnesses or info that def could use as an affirmative defense (Ruiz)

· But Ruiz can be read narrowly, that there is a Brady right to info but this right can be waived (Ruiz waived as part of his deal)

· Test of materiality in guilty plea context ( suppressed evidence is material if there is a reasonable probability that but-for the failure to disclose the Brady material, def would have refused to plead and would have gone to trial

· Ambiguity about relevance of a specific request for evidence

· Agurs – Stevens said specific request increases level of prosecutorial responsibility

· Bagley – Blackmun emphasized greater prejudicial impact of denied specific request 

· Where a case involves a specific request, lower courts after Bagley have continued to take account of that factor, though not always noting why it is significant
· Disclosure of false evidence

· DPC violated if gov engages in a deliberate deception of court and jury by the presentation of testimony known to be perjured
· Knowing use of perjury and deliberate suppression of evidence favorable to def entitle reversal

· Prosecution can’t knowingly allow an important witness to create a false impression at trial

· Prosecution can’t knowingly elicit false testimony

· Ct is trying to encourage prosecutor to disclose in a close call
· While prosecution has a duty to disclose exculpatory evidence, it has no duty to seek out or investigate info that would lead to exculpatory evidence

DUTY TO TEST / PRESERVE EXCULPATORY EVIDENCE
· (1) Is there a duty to test?

· Must the test which is used be the best technology available?
· NO
· (2) Is there a duty to preserve evidence?

· If so, what std must be met by def to secure a reversal if the duty to preserve is violated?

· Any duty to preserve is limited to evidence that might be expected to play a significant role in the suspect’s defense
· Unless a criminal def can show bad faith on the part of the police, failure to preserve potentially useful evidence doesn’t constitute a denial of DP of law
· BUT Blackmun dissent says DPC test should be ( where no comparable evidence is likely to be available to def, police must preserve physical evidence of a type that they reasonably should know has the potential, if tested, to reveal immutable characteristics of the criminal and hence to exculpate def charged w/ the crime

GUILTY PLEAS & BARGAINING

· Types of plea bargaining
· Charge bargaining – prosecution may agree to recommend that one or more charges be dismissed 

· Sentence bargaining – prosecution may agree to recommend particular sentence in return for  plea

· Charging decisions
· Fed Sentencing Guidelines intended to limit plea bargains

· But prosecutors have tons of power in deciding what crime(s) to charge
· Can charge lesser than most extreme crime possible

· Can charge w/ or w/o mandatory minimum sentence

· Can charge and threaten higher charge if def doesn’t plea, or charge higher and offer to drop if def pleas
· And some Sentencing Guidelines may frustrate the intent of the bargaining parties
· Section 1B1.3 allows judge to consider any “relevant conduct” in increasing the sentence – so may consider charges that are dismissed by plea

· Fed Sentencing Guidelines also provide for a reduced sentence for defs who accept responsibility for their criminal conduct
· Defs who go to trial will rarely be eligible for this reduction

· Pressure on defs to plead even w/o sentence reduction for acceptance of responsibility 

· Pressure of mandatory minimum sentences

· Desire to get substantial assistance benefit

· Plea bargaining largely unregulated, and controversial

· Arguments for: reduces costs, uncertainty, and risks; necessary to get criminals to cooperate and “flip” on associates

· Arguments against: those who plead guilty get lesser sentences than those who exercise their const right to trial; plea bargaining results in convictions of innocent defs; causes public to lose confidence in criminal justice system

· Proportionality in sentencing
· Ct held that sentence must be proportional to crime – no punishment is per se constitutional
· To determine proportionality, ct examines (1) gravity of offense, (2) sentences imposed w/in same state for other crimes, (3) sentences imposed for same crime in other states
· BUT ct later weakened / possibly eliminated the 2nd and 3rd factors
· Said these factors are only appropriate in cases in which threshold comparison of crime committed + sentence (factor 1) leads to an inference of gross disproportionality
· Kennedy says still some proportionality principle remaining in 1st factor
· BUT Scalia/Rehnquist say no proportionality req in 8th amend – it deals w/ excessive punishment, not proportional punishment
The Requirements for a Valid Guilty Plea

A valid guilty plea requires “an intentional relinquishment or abandonment of a known right or privilege” b/c defs give up many rights by pleading guilty

· Rule 11 – trial judge must ask def whether he understood the nature of the charges against him or inquire adequately into voluntariness of the plea
· Court must determine that plea is voluntary and didn’t result from force, threats, or promises

· Ct must assure that there is a factual basis for the plea

· BUT def can plead guilty w/o admitting actual guilt (Alford Plea)

· Though ct must advise him that he will be treated as guilty once accepts plea

· And  this means def is likely to be denied reduction for the acceptance of responsibility
· Impermissible to assume, on the basis of a silent record, a waiver of const rights as important as the privilege against self-incrimination, trial by jury, and confrontation
· Absence of explicit record creates a presumption that the plea is invalid

· BUT that presumption can be overcome by gov

· Lower cts have rejected req that judges must specifically warn defs about the const trial rights they will forego by pleading guilty
· Only require that def understands that by pleading guilty, he waives his right to a trial
· Everything must be on the record – secret behavior happens all the time
· Types of plea agreements

· A – agreements not to bring or to dismiss charges

· B – sentencing recommendation or gov agreement not to oppose def’s sentencing requests

· Nonbinding on court

· C – agreement that a specific sentence or sentencing range is appropriate
Pleas must be VKI + have a basis in fact
· Voluntary ( gov can’t overbear def’s will  
· Gov agents “may not produce a plea by actual or threatened physical harm or by mental coercion overbearing the will of def”

· Looking at whether coercive force came from gov

· Package deals not necessarily coercive

· But coercion can come from co-defs – so prosecutors should tell court when there is a package deal

· DC Cir says only physical harm, threats of harassment, misrepresentation, or promises that are by their nature improper has having no proper relationship to prosecutor’s business (e.g. bribes) render a guilty plea legally involuntary

· Knowing ( knowing enough to make a reasoned choice
· Things def must know in order for plea to be valid

· Nature of charges against him, including crucial elements of crimes charged

· Plea OK if judge explains elements of charges, but def pleads to lesser offense

· Penalty that can be imposed, including whether several counts or indictments will produce concurrent or consecutive sentences

· Ct finds adequate knowledge of elements of crime based on defense attorney’s comments about advising him of the element, and def confirming in open court that lawyer was telling the truth

· Things def need not know in order to knowingly enter plea

· Brady material impeachment evidence 

· Impeachment info relates to fairness of trial, not whether plea is voluntary

· Const does not require complete knowledge of relevant circs, but permits ct to accept guilty plea w/ accompanying waiver of const rights despite various forms of misapprehension under which def might labor
· Ct distinguishes things that are direct proof of guilt / innocence and things that aren’t

· Concerns present at trial are not present at plea bargaining stage

· Not saying the info won’t be useful – but essentially saying (1) there are strong countervailing gov interests that must be balanced, and (2) the interests in B-A-B aren’t presented in the same way in this context

· Def entitled to hearing on involuntary plea if what he pled to is not a crime
· If def pled guilty to violation of statute, and then ct said his conduct wasn’t covered by the statute, ct allows appeal of plea

· Differentiates elements of crime from def’s assessment of consequences

· If def is wrong / mistaken in assessing consequences, his fault

· Essentially def just needs to know the max penalty – and not much else
· Intelligent ( mental / intellectual capacity
· Competency to plead guilty
· Same std as competency to stand trial ( rational understanding test
· Def must be able to consult w/ lawyer w/ a reasonable degree of rational understanding, and must have a rational + factual understanding of the proceedings against him
· Waiver of counsel at plea hearing

· Right to counsel at guilty plea stage – waiver must be a “knowing, intelligent act done with sufficient awareness of the relevant circs”

· Ct not required to give specific warnings to def re: risk of waiving right to counsel

· Const req is satisfied when trial ct informs accused of the nature of the charges against him, of his rt to be counseled regarding his plea, and range of allowable punishments attended upon entry of a guilty plea
Rule 11 violations
· Harmless error possible if plea colloquies don’t follow Rule 11 specifications

· Errors that don’t affect substantial rights / core concerns are considered harmless under R 11(h)

· Ct uses 52(a) provision to hold that def who doesn’t object to an error under Rule 11 has burden of showing “plain error” that affected his substantial rights

· Def who seeks reversal of conviction after guilty plea on grounds that dist ct committed plain error must show reasonable probability that, but-for the error, he wouldn’t have entered the plea
· Must show but-for harm sufficient to undermine confidence in the outcome – makes it even harder to get relief
Finality of guilty pleas
· Withdrawal of guilty pleas
· Rule 11(d)(1) – ct can withdraw plea for any reason or no reason before ct accepts it

· Withdrawal after plea is accepted but before sentencing

· Rule 11(d) – plea can only be withdrawn if ct has rejected the terms, or if the def shows a fair and just reason

· Very high std for def to prove

· Rule 11(e) – prohibits withdrawal of plea after sentence is imposed

· Can only be set aside on direct appeal or collateral attack

· Breach of the plea agreement

· Want plea agreement to be as close to contract as possible, so that it is specifically enforceable

· If agreement is silent on an issue, ct likely to find no breach

· Breach by prosecution—even an inadvertent breach—is unacceptable

· Remedy ( state ct has option to allow def to withdraw plea or to give him a new sentencing proceeding before a different judge 

· Def might be unhappy if ct decides to give him a new sentencing proceeding

· Breach by def – if def breaches, Double Jeopardy does not bar gov from re-filing charges

Conditional guilty pleas

· R 11(a)(2) – allows conditional pleas of guilty in certain circs

· Must have consent of gov and approval of court

· Def may enter a conditional guilty plea in order to appeal a pretrial motion (usually a motion to suppress) – if def wins on appeal, he can withdraw the plea

· Drafters of this rule believed that positive value of these pleas outweighs the negative value

· 2nd Cir limits when conditional pleas can be accepted
· Urges cts to consent to the reservation of issues only where they can be reviewed without a full trial and are likely to be dispositive of the case
Appeal and collateral attack

· Some cases seem to hold that a guilty plea represents acceptance by def of his conviction, and that the conviction is valid unless def wasn’t adequately represented by counsel

· BUT later cts allowed attack on prosecutorial misconduct, and challenge on Double Jeopardy grounds
TRIAL BY JURY
Const and 6th Amend rights (
· Right to an impartial jury

· Right to a cross-sectional jury

· Not the same thing as a jury of one’s peers
SIZE OF THE JURY
· 6-person jury allowed

· Can still play interpositional role

· Group deliberation free from influence

· Fair possibility for obtaining cross-section of community

· Reliability not necessarily a function of size

· But 5-person jury rejected

· Primary purposes of jury won’t be served by 5 – less effective group deliberation, risk of convicting an innocent person will rise, will be inconsistent results as size goes down, presence of minority viewpoint falls, and in close cases larger size is valuable

UNANIMITY OF THE JURY
· Non-unanimous jury verdicts upheld

· All jurors who vote to convict find guilt beyond a reasonable doubt

· And since 6-person jury allowed, OK if gov only required to convince a smaller number of jurors that def is guilty

· Jury must unanimously find each element of the crime

· So if gov has 2 theories, (1) def shot victim, and (2) def stole his wallet, general verdict of guilty violates 6th amend

· BUT if 2 theories of how def killed victim for 1 count indictment, general verdict of guilty might be upheld

· Ct could say there was evidence to support either theory, and a vote for either satisfies reasonable doubt std 
FAIR CROSS-SECTION REQUIREMENT
· Applies to jury venire – doesn’t apply to selection of petit jury 

· Legal rubrics used to adjudicate claims re: denial of fair cross-section req:

· (1) DPC

· (2) EPC

· (3) 6th amend

· (4) supervisory power

· Underrepresentation of women violates fair cross-section req

· Ct says women are diff from men for 6th amend cross-sectionality purposes 

· Calls them a “distinctive” and “numerous” group
· When is a group numerous and distinctive?

· (1) Group excluded from the jury array is a distinctive group w/in community
· Distinctive =
· Defined and limited by some factor

· Common thread or basic similarity in attitude, ideas, or experience

· Community of interests among members

· (2) Representation of the group in the venire from which jurors are selected is not fair and reasonable in relation to the number of such persons in the community

· (3) This underrepresentation is the result of a systematic exclusion of the group in the jury selection process
VOIR DIRE
· When is it reversible error for a judge to refuse a question re: racial prejudice?
· Ct initially said cts are const required to ask about racial prejudice when race is a central issue in the case

· Ct now says it is usually best to allow def to have the inquiry, and ct must make such an inquiry where def is accused of a violent crime and def/victim are of different races or ethnic groups 

· So no longer a const req – now a sub-const rule that will be adjudicated in fed cts under the supervisory power w/ a powerful dictum about what is advisable 

· And in state cts, view the rule as being within the sound discretion of the trial ct, subject to reversal for an abuse of discretion
· Capital defs and interracial crime – sentence vacated b/c judge didn’t ask whether juries would be prejudiced by races of def and victim
· BUT this might be unique to death penalty context

· Style of answering questions

· This process isn’t always about the actual answers, but about body lang and tone of voice

· So written questions are insufficient 

· Deference to trial judge

· Trial judge was there during questioning, has a better vantage point than app ct as to whether an adequate number of questions were asked in the right style to uncover those would be unable to sit as fair and impartial jurors
· So ct doesn’t require individual content-questions in every case

· BUT deference has a limit – and those limits are death penalty cases and imbalance in judge’s treatment of counsel

· Questions designed to get at the reasoning processes and habits of jurors

· Study showed that jurors who were most certain of their verdict tended to use faulty reasoning – they were found to base their judgments on uncritical use of the testimony that supported their conclusion, ignoring or arguing against evidence that didn’t fit

· They also were found to have undue influence in the final outcome b/c were most vehement in jury deliberations

· Attorneys try to identify these people and oppose or keep them based on whether they agree w/ that side’s views
· Might identify such jurors by asking ( “some people make up their minds quickly, while others have to hear everything about an issue before they decide; which are you?” 
· OR “some people, once they make up their minds, are reluctant to change them; are you like that?”

· Study concluded that judges should do more to see if jurors reason better
CHALLENGES FOR CAUSE
· Statutory stds for jury service – Fed Jury Selection Act requires exclusion of certain jurors
· “Witherspoon excludables” ( people who are excludable for cause b/c ct concludes after voir dire that there is a strong likelihood that they can’t follow the law, and would not apply the death penalty where the factors would allow it
· In order to exclude a juror for cause, the state must show that the juror’s beliefs about capital punishment would lead him to violate his oath or ignore the law, not simply that a juror might be affected by the possibility of the death penalty

· Can’t exclude people who voice reservations about death penalty, but would still follow the law

· So in a particular case have to try to show that juror would faithfully follow the law
· “Death qualified” jury does not violate def’s trial rights

· Doesn’t mean def was denied impartial jury – b/c no showing that any individual juror who remained was impartial

· Doesn’t mean def was denied fair cross-section of the community – b/c Witherspoon excludables are aren’t a cognizable group for 6th amend cross-sectionality purposes
· BUT Marshall Dissent – when jury at guilt phase is “death qualified,” should have different jury at penalty phase, or should at least replace some of the jurors

· Remedy for improper exclusion / inclusion

· Std is whether the jury panel as a whole could possibly have been affected by the error

· Sounds like per se rule of reversal for an erroneous exclusion – certainly could have been affected if someone sympathetic to the defense was excluded
· Ct grants new trial when juror excluded who opposed death penalty, but wasn’t a Witherspoon excludable

· BUT ct says no remedy when def used peremptory challenge on person that ct should have excused for cause

· Hard to reconcile this case under std – perhaps b/c a less clear loss?

· Ct says def still got an impartial jury – chose to use peremptory rather than wait until after trial to raise objection for erroneous inclusion

PEREMPTORY CHALLENGES

· Batson ( EPC forbids the prosecutor to challenge potential jurors solely on account of their race or on the assumption that black jurors as a group will be unable to impartially consider the State’s case against a black def
· Ct used employment discrimination paradigm to judge Batson claim

· 3 part test for determining whether a peremptory is challengeable

· (1) Prima facie case – looking for inference of purposeful discrimination

· (1) Cognizable group
· (2) Prosecutor can discriminate
· (3) Facts and other relevant circs raise inference that prosecutor used practice to exclude veniremen from petite jury on account being part of cognizable group
· App ct combs transcript of voir dire examination of prospective jurors ( how many strikes, against what groups, at what points, what answers were given by those that were/weren’t stricken

· Can be satisfied if there is 1 unlawful challenge – proportionality is not the issue b/c Batson is about the process, not the result

· Disparate impact alone does not establish discriminatory intent

· This is different from employment discrimination context

· (2) Prosecutor must provide race-neutral explanation

· Just about articulation of reason – not about weighing / valuation of the reason

· Explanation must be reasonably specific and trial-related

· But in effect this is a very minimal burden – prosecutors can basically take any reason and make it sound trial-related, e.g. person’s demeanor showed disinterest in being a juror

· And ct allowed striking of Spanish-speaking jurors in case where translator was used b/c jurors were equivocal about whether they would rely on the translator’s translation of testimony

· (3) Weighing of the proffered reason

· Burden of persuasion rests on party making challenge – can argue proffered reason is a pretext for racial discrimination

· EPC also forbids gender discrimination in peremptory challenges

· Ct applies intermediate scrutiny

· 3rd party standing – def allowed to raise claim of racial discrimination on behalf of juror

· Must show (
· (1) injury in fact from exclusion of juror

· (2) common interest of def and excluded juror

· (3) unlikely that 3rd party juror will bring own EPC claim

· Def of difference race / gender than excluded juror still allowed to bring claim

· Applies to GJ context

· Racial discrimination at GJ selection NOT harmless error even if trial is error-free

· Applies to civil cases

· State action in a civil case is the judge excusing the juror in response to the peremptory challenge 

· Why do we have peremptory challenges?

· To remove the extremes of partiality

· To ensure that those who sit in judgment will do so on the evidence

· To promote greater acceptance by litigants of the results

· To correct judicial errors in refusing to exclude for cause 

· Breyer’s arguments against peremptory challenges

· Flaws in Batson prongs

· Persistent discriminatory use of peremptory challenges

· Lawyers teach each other to get around Batson 
· Changing climate of opinion among practicing lawyers

· Peremptory challenges eliminated in England, and majority supports that change
JURIES
· Judges very protective of jurors in jury deliberations 

· Anonymous juries have been upheld

· Allowed b/c cross-sectionality req doesn’t apply to petit jury – just jury venire

· Names / addresses of jurors are withheld, and lawyers prohibited from asking about jurors’ ethnic or religious backgrounds
· BUT potential harms of having anonymous juries

· Want to know who sits in judgment of us

· Potential assumption that if jury is empanelled anonymously, def must be a bad guy

· Breaking a deadlocked jury – the Allen charge
· Modified Allen charge used by most cts today – supposed to make the Allen charge less coercive

· (1) Recognition that a majority of jurors may favor acquittal

· (2) Reminder that gov bears burden of proof beyond a reasonable doubt

· (3) Statement that majority as well as minority should reconsider their views

· Especially dangerous if judge knows how juries are voting, and even more dangerous if juries know that the judge knows

· (4) Statement that no juror should abandon a conscientiously held view

· (5) Statement that jury is free to deliberate as long as necessary

· Cts are concerned that judge will usurp the role of the jury

· So too coercive if judge gives Allen charge more than once 

· BUT one case holds otherwise when given Friday evening and Monday morning, with no deliberations in between

· Impermissible influences on a jury
· Extraordinary reluctance to hold hearings about jury deliberations

· Cts prohibited from inquiring into jury deliberations – only proof of extraneous prejudicial info or that outside influence was brought to bear will allow inquiry
· Otherwise voir dire and observations during trial provide adequate assurances

· Ct is worried about “routine impeachment of jury verdicts” especially w/ post-trial info
· Jury nullification
· Arg that jury nullification at its best supplies a moral element that the law doesn’t address

· Doctrine “completes the law” by supplying a missing element

· BUT cts view jury nullification as a power but not a right

· Verdicts based on nullification are lawless, and a denial of DP

· Judges not supposed to instruct juries that they can nullify, and are supposed to discharge jury members who are acting on the basis of improper considerations
· BUT can’t delve too deeply into juror’s motivations – so essentially unless juror admits that he is going to nullify, won’t be able to discharge
TRIAL JUDGES

· What are the risks presented in allowing judges to (
· (1) Comment on the credibility of witnesses

· Not permitted in most states

· (2) Comment on the weight of the evidence

· Not permitted in most states

· (3) Marshall the evidence – summarize, organize

· (4) Ask questions of witnesses

· Worried about judge usurping role of the jury, or exercising an undue influence on them

· Convictions overturned where judges take over prosecutor’s role, and ask def or another witness questions at trial where thought prosecutor was doing a poor job

· Rule 30 requires judge to rule on RTC (request to charge jury) before closing
· Can make proposed instructions, and if denied can note objection for appeal

· After judge gives instructions, have to renew objection – gives judge a chance to correct, and means you won’t have to prove plain error on appeal

· Also can structure your summation around what judge is going to charge
JUDICIAL REVIEW
Judicial Review
· Review of PC determination ( “substantial basis”
· Deferential review when there is a warrant

· But de novo review when have PC but no warrant

· Review of RS determination ( “clear error”
· De novo review – reviewing ct should take care both to review findings of historical fact only for clear error + to give due weight to inferences drawn from those facts by resident judges and local law enforcement officers
Rule 52A – Harmless error

· If appellate court decides that evidence should have been suppressed b/c was illegally seized, appellate court can vacate conviction and remand case for a new trial

· If const error in admission of evidence (motion to suppress should have been granted) ( appellate courts vacate and remand sometimes
· Not always b/c conviction may not have relied on that evidence

· To determine this, need to review record 

· Beginning of inquiry ( was there enough evidence on each element to sustain a finding of guilt beyond a reasonable doubt w/o this evidence?

· Ultimate question ( is the error harmless beyond a reasonable doubt?

· Arguably usurps the role of the jury

· But court is asking an objective question—not a subjective one about this particular jury

· Extended to admission of a coerced confession

· Conviction will be confirmed if reviewing ct determines the jury would have convicted def even w/o coerced statement

· Ct considers ( whether the conviction depended on jurors believing the confession; whether the jury’s evaluation of an additional uncoerced confession relied on its relation to the coerced confession; whether admission of the coerced confession led to the admission of other evidence

· Std ( does record demonstrate guilt beyond a reasonable doubt

Rule 52B – Plain error

· Plain error: error at trial not objected to at the time, but that is apparent/plain on the face of the record

· Some errors are waived if not objected to, b/c advocate failed to give judge an opportunity to correct the error

· i.e. inadmissibility of evidence, misstatement of law to jury
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