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Introductory Material

What makes a case criminal (v. civil)?

1) Statutory construction (1) did Congress express a preference for civil/criminal? (2) if civil preference, is “the statutory scheme so punitive either in purpose or effect as to negate that intention.”?  Only “the clearest proof” will suffice to change/render unconstitutional.  US v. L.O. Ward (penalty imposed upon persons discharging hazardous substances into navigabl waters was civil ( reporting requirement didn’t violate 5th Amendment privilege against compelled self-incrimination.)
a) Sexual Predator example – civil commitment for sexual predators not unconstitutional   Allen v. IL; Kansas v. Hendricks  Why?  (1) Legislature expressed preference. (2) The statute doesn’t further either of the 2 goals of crim justice (retribution & deterrence); Not retributive b/c it does not affix culpability for prior criminal conduct.; Legislature didn’t intend as a deterrent; Does not make a criminal conviction a prerequisite for commitment; No finding of scienter is required to commit an individual who is found to be a sexually violent predator.

i) Dissent: person received no treatment ( punitive in nature (although note that the LC had found the condition untreatable).

b) Registration of sex offenders—Smith v. Doe (2003) “Megan’s Law” [require sex offenders to register w/ state of residence & info published on internet] didn’t violated Ex Post Fact Clause.  Law required offenders to register even if were convicted before the date of the legislation.  Civil not punitive: 1) imposition of restrictve measures on sex offenders adjudged to be dangerous is a legitimate nonpunitive governmental objective 2) Not punitive b/c only purpose is a civil scheme meant to protect public from harm, Registration imposes no physical restraint, & so does not ressemble the punishment of imprisonment. 3) Registration is not tantamount to probation or supervised release—not required to seek permission to make changes. 4) Subject to criminal prosecution if violate the law, but a separate proceeding from the original offense.

i) Souter concurrence: some indications of punishment.  Provisions in criminal code; touchstone for regulation was commission of a past crime not current dangerousness; registration requirements linked to a guilty plea to any sex offense; publication resembles punishment- disables offenders from living normally in the community. Presumption of constitutionality tipped his decision in the State’s favor.  Hard to know in advance when this arises.

ii) Dissents: A sanction is punishment when is (1) imposed on everyone who commits a criminal offense, (2) is not imposed on anyone else, & (3) severely impairs the person’s liberty; Ginsburg & Breyer dissent: registration & reporting requirements comparable to conditions of supervised release or parole.  Public notification ~ shaming punishments of the past.  Act excessive in relation to its nonpunitive purpose—civil purpose is legitimate, but scope extends far beyond that.  Applies to all, regardless of their future dangerousness.  Length keyed to whether offense was aggravated, not to offender’s risk of reoffending. No provision for rehabilitation or physical incapacitation.

c) Contempt Proceedings-- UMWA v. Bagwell (union violated injunction against striking & subject to massive “coercive” fines) Fines criminal.  ( union entitled to a criminal jury trial—1) activity not in court’s presence or implicate court’s ability to order the proceedings 2) didn’t involve simple, affirmative acts—policing petitioners’ compliance w/ an entire code of conduct invented by the court. 

Incorporation

1) Incorporation binds the states w/ decisions.

a) Duncan v. Louisiana – b/c trial by jury right (6A) is “fundamental to the American scheme of justice,” the 14A’s DPC guarantees a right of 6A jury trial in state cases.

2) Incorporation has been a slow, evolving process – selective incorporation.

3) DPC is sometimes broader than the BOR that it incorporates (substantive due process)

a) Where G activity has some purpose other than enforcement of crim law, substantive DP exists.  US v. James Daniel Good Real Property (Civil forfeiture in in rem action, warrant, no notice before issuing warrant – DP requires the notice, where 4A doesn’t)

b) But cannot rely on DPC where BOR would grant the same protection - where the Court has incorporated a right in the BOR, that incorporation substitutes for DPC. Albright v. Oliver (no “substantive right under DPC to be free from crim prosecution w/out PC.”)

c) If no specific BOR guarantee has traditionally applied in an area of crim law, DPC remains viable.

New Federalism

d) SC determines min amount of protection granted to individuals through the Constitution.

e) State courts cannot grant defendants less protection than that provided by the Constitution. 

f) However, a state court can construe its state constitution to give greater protection to a defendant.

g) Clear Statement Requirement: Presumption that the state constitution provides coextensive protection w/ the Fed Constitution – State SC must make a clear statement that its decision is based on the state constitution, regardless of what the Fed constitution may say.

Retroactivity

1) What’s a “new rule”?  “new” if reasonable minds could have differed about the result of the decision before it was rendered.  Butler v. McKeller -  it encompasses almost everything (as Brennan points out in dissent).

2) Direct appeal - New rules can be applied to all cases.

3) Habeas - “New rules” should not be announced or applied in habeas proceedings.  Teague v. Lane
a) Why? Purpose is to ensure that TC complied w/ the law at the time.

b) 2 Exceptions (Teague v. Lane):

i) If the new rule places an entire category of primary private individual conduct beyond the power of the crim law-making authority to proscribe it, or if it prohibits certain pubishment.  

(1) e.g. rule prohibiting regulation of sexual relationships b/w adults married to each other, or no DP for such crime.

ii) If it is implicit in the concept of “ordered liberty” (4 members of Court define as a rule closely associated w/ accurate fact finding – w/o rule likelihood of an accurate conviction diminished.)

4A – Search & Seizure

	4A “The right of the people to be secure in their persons, houses, papers & effects, against unreasonable searches & seizures, shall not be violated, 

        & no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, & particularly describing the place to be searched, & the persons or things to be seized.”


“People” Defined

1) Must be “part of a national community or who have otherwise developed sufficient connection w/ this country to be considered a part of that community”  United States v. Verdugo-Urquidez (Mexican citizen & resident not covered by 4A, even though it was US G that conducted the WL search of his residence in Mexico & despite the fact that he was convicted of violating US law for conduct that took place outside the US (Brennan’s dissent)).

2) Searches against illegal aliens—post-9/11—illegal aliens may have a right to invoke 4A even w/ no legitimite cnxn.  In Verdugo-Urquidez, 5 justices indicated that they would hold the 4A applicable to searches of illegal aliens conducted w/in the U.S. b/c would have the “connection required to be one of “the people” protected.

3)  “People” not “person.”  Amsterdam—courts should focus on problems of how to regulate or control the conduct of the government so that 4A violations do not occur, rather than on fashioning remedies for only those who have suffered a personal 4A wrong. The SC has disagreed.

Basics

1) Balance of rights – evidence gathering versus freedom

4A represents a compromise: need of G to gather evidence v. right of citizens to be free from G intrusion.

2) Does Not Apply to Private Activity: 4A regulates state action, but does not limit private individuals acting on their own initiative (not acting as G agents), no matter how unreasonable a search may be.

3) Applies to all G Agents, not just Cops

4) Reasonableness Clause / Warrant Clause Debate- are they linked – does one inform the other?

a) The preeminence of the Warrant Clause
i) A S or S is presumed (“per se”) unreasonable in the absence of a warrant based upon PC, subject only to a few specifically established & well-delineated exceptions.  Katz
ii) Theory of the Warrant Clause: preeminence of W clause due to the importance of imposing an unbiased factfinder as a buffer (the NDM) between the citizen suspected of crime & the officer engaged in the competitive enterprise of ferreting out crime.

iii) Two additional Benefits: 

(1) Prior record of PC: since cop must establish, on the record, the facts constituting PC (no post hoc submissions of fact).

(2) Limitation on the Scope of a Search: must particularly describe the place to be searched & the things to be seized. A W defines the scope of a search & thereby limits the discretion of the officers conducting the search.

b) Rise of the Reasonableness Clause

i) W clause still most important, but SC has gradually moved to the point where most searches & seizures are in fact governed by a general standard of reasonableness.

(1) The Reasonableness Clause says that all searches & seizures must only be reasonable.

(2) It is NOT whether it’s reasonable to get a W, but whether the search itself is reasonable – the W clause just tells us that a W issued w/o PC is unreasonable.

ii) Theory of the Reasonableness Clause: Cannot seriously contend that a W is ALWAYS required.  There must be certain exceptions.  Since the 4A doesn’t include them, judges rely on the reasonableness clause – that’s the touchstone of the 4A.

(1) Look predominantly to the Reasonableness clause in 4A analysis.  Wyoming v. Houghton.

(2) In fact, if the cops, by hypothesis, have PC, we can assume that a W will be routinely forthcoming in the overwhelming majority of cases, so seizure can occur until they can get a W.  California v. Acevedo (search of containers in cars).

(3) Perhaps we’re headed to a point where Ws are only required where the common law required one – mainly for searches of a home.  Acevedo (Scalia concurrence).

Definition of “Search” & “Seizure” – Threshold requirements

1) The 4A only prohibits unreasonable Searches & Seizures – if it’s neither, no 4A protection.

2) Katz Test

a) 4A was designed to protect legitimate expectations of privacy, personal security, & possessory interests in property.

b) "search" is triggered whenever G intrudes in any way upon the individual's protected interest in privacy. 

i) Harlan’s 2-part test (from concurrence):

(1) Manifestation: has the citizen manifested a subjective expectation of privacy?

(2) Reasonable Expectation: is the interest one that society is prepared to accept as reasonable?

c) "seizure" is triggered whenever G intrudes in any way on a protectible interest in property or security

3) Interests Protected by the 4A After Katz
a) “Legitimate" Interests - The 4A protects only LEOPs. 

i) No LEOP in illegal activity - however, to protect innocent people w/ legitimate privacy & security expectations from mistaken assumptions by Government officials, certain interests must be presumed & protected before the intrusion takes place.

ii) Access by Members of the Public - If an aspect of a person's life (such as his trash or public movement) is subject to scrutiny by members of the public, then that person has no legitimate expectation in denying equivalent access to the police. 
(1) There is no search if the police obtain information that members of the public could foreseeably obtain.
(2) E.g. inspection of bank records; inspection of trash left out for the trash collector; information obtained in an aerial overflight; & numbers dialed on a telephone.
b) Physical Disruption & Inconvenience: Citizens have an interest in being free from physical disruption, inconvenience, or terrorization by Government officials.

c) Interest in Secrecy: Citizens have a right to secrecy—a right of protection against disclosure of information which, although not incriminating, may be embarrassing, sensitive, or extremely private.

d) Possessory Interests: The 4A regulates not only invasions of privacy & security interests, but also invasions of possessory interests. The 4A prohibits unreasonable seizures as well as searches.

4) Manifestation of a Subjective Interest In Privacy—Generally, courts have required citizens to take vigorous measures to protect their claimed privacy interests.

i) E.g. Abandonment of property is inconsistent w/ the retention of any privacy or possessory interests.

5) Investigation Which Can Only Uncover Illegal Activity Is Not a Search

a) There is no LEOP in illegal activity.
i) Dog Sniffs - A dog sniff of a place or container is not a search as it can only tell the officer whether or not contraband is located therein, b/c there is no LEOP in contraband.

(1) But: A positive dog sniff doesn’t allow cops to open luggage ( Need W.

ii) Chemical Tests - If a chemical test merely discloses whether or not a substance is contraband, the test is not a search.

6) Reopening of Packages by Government Officials

a) If a package has once been opened consistently w/ the 4A, it will not be a search if it is reopened by a G official, unless there is a substantial probability that the contents of the package have been changed since the original opening. 

b) However, if the subsequent official investigation of the package or its contents exceeds the scope of the original search, it may trigger 4A protection to the extent that a further intrusion is made.

7) High tech devices 

a) The main question is whether it’s a sense-enhancing technology not in general public use
b) Sensory Enhancement Devices: Generally, the use by G of devices which aid investigation by enhancing the senses does not constitute a search, so long as the devices do no more than aid the police in obtaining information that they could have obtained through their own sensory perception.
i) BUT thermal imaging device to obtain information about the inside of a private home is a search.
8) Open Fields

a) A person has no LEOP in property that lies beyond his house & curtilage.

b) Curtilage Remains Protected - w/in the "curtilage," the open fields doctrine does not apply

i) G intrusion into the curtilage will be a search if the citizen has manifested an EOP. 

(1) Structures appurtenant to the home, such as porches & decks, are part of the curtilage, at least so long as the structure is not shared w/ other homeowners & is restricted from public access.

9) Public School Students

a) High school students have an EOP while in school. 

b) But the state interest in promoting school discipline & safety may permit school officials to conduct searches w/out PC or a W.

10) Government Employees

a) Intrusions into the private areas of G employees (e.g. desk or file cabinet), are searches covered by the 4A. 

b) But the interest in promoting G efficiency may permit searches w/out a warrant or probable cause.

ELECTRONIC SURVEILLANCE

1) Undercover Agents & the 4A

a) Secret agents can do anything that a person in their supposed situation can do – up to where a person’s reasonable EOP comes into play.

i) There’s misplaced confidence in believing that any T is NOT going to testify.  ANY T, accomplices, future co-D, can turn against you & testify against you.

ii) Speaker runs the risk that the words will be repeated!

iii) If there’s illegal activity, can go even further : no REOP in illegal activity. 

iv) For homes, there’s, e.g., no increased EOP if you conduct business there (illegal drugs, e.g.).

b) Limitations:

i) Can’t, however, exceed what a normal person in that situation would do – D only assumes the risk (by inviting an agent into his home, e.g., of what a non-agent would do). (Goulud : as a social visit, A searched while S was out of the room.

c) Recording by undercover agents
i) Allowed because the agent is entitled to report on the conversation anyways – device is used only to obtain most reliable evidence of the conversation.

ii) The risk that S takes, in doing something illegal (e.g. offering bribe) includes the risk that the T will report it to the police. 

2) Wiretaps

a) Wiretaps are not per se S/S under 4A.  (Olmstead).

b) Rationale : If cops don’t actually trespass.  Verbal communications aren’t “persons, houses, papers, or effects” & therefore beyond 4A.

c) Counter : That’s an overly literal reading of the 4A. 4A gives the right to be left alone.  Every unjustified intrusion on privacy must be deemed a violation of the 4A.  It’s less evil for some criminals to escape than that the G should play an ignoble part.

i) Douglas in Berger  Can’t see how wiretapping is different than putting “an invisible policeman in the home.”

d) Big Issue / Problem w/ Wiretaps – Particularization Requirement

i) How do you particularize in a constitutionally adequate way for the warrant?

ii) It’s a “scope” & “rummaging” problem.

iii) Note defects in Berger case, top of 438 – 6 consecutive clauses.

e) Omnibus Crime Control & Safe Streets Act of 1968 (Title III of):

i) Minimum standards for both federal & state – arguably more protection than required by 4A.

ii) Time limit:  can’t go over 30 days.  §2518(5).  

iii) Notice: Required, but can be postponed until after. §2518(8). (purpose is to give standing to suppress).

iv) Minimization requirement: Danger of general search.  §2518(5) – need to minimize interception.

(1) Must name particular crime

(2) Central to validity of wiretap – but does it matter?  In Scott (FN 50, 442), the SC said that the fact that cops never intended to minimize doesn’t matter – need time to hear the illegality & figure out the code.  However, the LCs don’t cut cops this much slack. 

v) Exhaustion Requirement

(1) Need for wiretap assumed for organized crime cases.

(2) Has also been used for minor crimes

(3) Doesn’t mean tried everything, but that not first investigative step 

vi) National Security

(1) Pres can’t authorize electronic surveillance w/o warrant in domestic security case.

(2) Can authorize if foreign security case.

vii) Requires advance judicial authorization which finds:

(1) PC that specific individual committed one of crimes listed in statute

(2) PC that intercept will furnish evidence

(3) Normal investigative method tried & failed

(4) PC to believe that facilities to be intercepted are being used in conjunction w/ offense or linked to D.

viii) Consent of party? Not applicable to eavesdropping where have consent of a party.

ix) Planting of Device : Have warrant for device, can you break in to plant it? YES

x) Publication of info obtained under Wiretap Act:

(1) An individual violates Title III if he intentionally discloses an electronic communication that she knows or has reason to know was intercepted illegally.

(2) However, 1A will protect the press from disclosing matters of public interest..

f) USA PATRIOT ACT
i) Amends Title III & the Foreign Intelligence Surveillance Act to make it easier for law enforcement agents to obtain authorization for electronic surveillance & to expand the categories of surveillance.

ii) Had been widely criticized b/c of its potential threat to the constitutional guarantees of the 4A.

iii) But, the FIS Court of Review recently validated the Act’s broad surveillance powers. 
g) Private Parties—4A doesn’t apply. Steigler Anonymous source obtained detailed info about child molester who posted pics on the internet.  Obviously ahd hacked molester’s computer to get some info.  Aff for search warrant didn’t include that info

i) Wiretap Act does Apply to private parties—suppressed if person intercepted any electronic communications in violation of the Act.

(1) But in Steigler not violated—‘intercept” doesn’t apply to things electronically stored, only those involved in communication.

(2) Narrow reading—very few electronic communications will constitute interceptions.

3) Electronic Surveillance as a whole after Katz:

a) Treated just like any other police technique.

b) If person has an EOP, then W required of the cops : Any violation of a person’s REOP is a 4A issue.

c) Not based on trespass.

4) Pen Registers

a) Pen registers record #s dialed.

b) Not a search!!!

c) Rationale : No right to expect that phone #s would remain private.

d) It doesn’t matter that phone company doesn’t regularly keep such records!

Standards of Review

Appellate review is NOT de novo, but deferentially:  The test:  Did the magistrate have a substantial basis for ruling as he did?  Was the magistrate reasonable, even if she were wrong? If so, search upheld.
· The magistrate uses, under Gates: Fair Probability!

· If you argue not enough evidence to convict:

· In light of the evidence & all the reasonable inferences to be drawn therefrom, no rational jury could have ruled against D.

· Jury—insufficient evidence—whether any reasonable jury could find guilt beyond a reasonable doubt w/ facts & inferences from them viewed in light most favorable to prevailing party.
· & the AC is only reviewing a jury finding & a cold record—weren’t there in the court.

· The probable cause review is different b/c the statements are made in an affidavit, it’s a cold record, & it’s not adversarial.

· Policy: Why not de novo, when  there’s no cross, not an adversarial proceeding.  Magistrate is asking whether the legal test is satisified by a written affidavit.

Probable Cause Requirement

1) PC Standard: PC is a standard of proof of criminal activity that justifies a search or seizure.

2) Balance: The probable cause standard strikes a balance between the rights of innocent citizens to privacy & security & the interest of the state in investigating & prosecuting crime.

3) Standard of Proof Required for PC to Exist

a) Standard: Enough particularized facts to lead a common sense person of reasonable caution to believe that there is a fair probability of criminal activity. 

i) It’s NOT to the level of proof BRD or proof by APOTE.

b) Officers Are Allowed to Make Reasonable Mistakes

i) Because the PC standard is lower than APOTE, it follows that officers need not be correct in their assessment of the facts. 

ii) Arrests of the wrong person, & searches which uncover no incriminating evidence, are nonetheless permissible if the officer's mistake was reasonable.

c) Totality of the Circumstances

i) The analysis of probable cause requires a cumulative look at all pertinent factors.

d) Deference to Police Officer's Expertise

i) The experience & expertise of the officer is also taken into account. 

ii) A fact which does not look suspicious at all to the untrained eye may be indicative of criminal activity to a person versed in how criminals operate.

e) Collective Knowledge

i) The particular officer who conducts an arrest or search need not have personal knowledge of all the facts on which PC is based. 

ii) Probable cause can be based on the collective knowledge of the police department.

4) Generally Required for All Searches & Seizures

a) A S/S is presumptively unreasonable unless it is supported by PC & a W. 

b) Standard of Review—de novo, review for probable cause (no reason for deference- no magistrate)

c) But even if a S/S is conducted pursuant to an exception to the warrant requirement, it generally must still be supported by probable cause.

d) Exceptions - SC has found 3 exceptional situations where a nonconsensual S/S may be conducted in the absence of PC:

i) Seizures of Persons or Things Which Constitute a Limited Intrusion: Temporary & minimally invasive detentions of persons & things, which are necessary to conduct a preliminary investigation, are allowed upon a showing of RS, not PC.

ii) Limited Searches to Protect the Officer From Harm: An officer can, on RS instead of PC, conduct a limited search of a person, thing, or premises in order to protect himself from bodily harm while he is conducting a legitimate investigation.

iii) Search or Seizure Conducted for Special Needs Beyond Criminal Law Enforcement

If the search or seizure is not conducted for purposes of criminal law enforcement but rather to effectuate some other governmental objective such as a regulatory interest, it can in most cases be conducted on less than PC.

iv) Exception to the Exceptions: All Searches for Crim. Law Enforcement Purposes Require PC
(1) None of the above exceptions apply to a search conducted by law enforcement officers for the very purpose of enforcing the criminal law.

5) Questions of Identity

a) PC as to identity must be based on specific information tying a suspect to a crime. 

b) Since the standard is only one of fair probability, a suspect's correspondence to a relatively specific description will go far toward a showing of PC. 

c) Furthermore, G's case on PC as to identity is made significantly stronger if the suspect who fits a general description also has a prior criminal record.

6) Equivocal Conduct – Is there a crime?

i) Innocent Explanations

(1) Most courts will find PC if there is some conduct which a reasonable person would think highly suspect, even though an innocent explanation for the conduct is also plausible. 

(2) The real question is whether plausible innocent explanations substantially outweigh the likelihood of criminality.

ii) 1A Considerations

(1) 1A considerations do not require a standard of proof higher than PC before a search may be conducted of speech related material.

7) Location

a) A PC question arises where officials suspect that a person to be arrested or evidence of a crime, is located in a particular place. 

i) If investigation of such a place would be a search, the officers must have PC to believe that the person to be arrested or the evidence to be seized is located in the place to be searched.

b) Staleness

i) If the info on which PC is based was discovered significantly earlier than when the search is actually conducted.

(1) Whether the information has grown stale is dependent upon such facts as the nature of the crime, the type of evidence, & the length of time that has passed.

c) One of Several Locations

i) When a piece of evidence could be located in one of several places, but could not be in two locations at the same time, there is PC to search in each place, even though the locations are mutually exclusive, so long as there is a logical nexus between the crime & the location.

8) The Use of Hearsay

a) O using information obtained from other parties?

i) Are the "facts" related by such Ts reliable enough to be credited in the PC determination?

b) Former Two–Pronged Test: The Aguilar–Spinelli 2-pronged test for structuring the magistrate's analysis of PC: (1) the informant's reliability; (2) the source of the informant's information. 

c) Rejection of the Aguilar-Spinelli test: Gates’ Totality of the Circumstances:

i) SC rejected the 2-pronged test in favor of a less structured totality of the circumstances approach. 

· However, lower courts still use the 2-pronged test as a helpful tool for evaluating an informant's hearsay. (Although Court took Mass. court to task for using it in Mass v. Upjohn—““We did not merely refine or qualify the ‘two-pronged test.’  We rejected it as hypertechnical & divorced from ‘the factual & practical considerations of everyday life on which reasonable & prudent men, not legal technicians, act.”)

ii) & 2-pronged test remains the choice of some state courts.  The NY CA rejected Gates in the context of warrantless police activity in People v. Johnson (1985), following lead of Washington Supreme Court.  Takes 2-pronged Spinelli test.  Also TN, AK, based on construction of their State constitution.

	1.  Veracity (credibility)
	2.  Basis of Knowledge (BOK)

	(Rep. in community?

(Maintains employment?

(Criminal record?

(Citizen informant or paid informant—presumptively reliable or unreliable

(Anonymous tip? (less credible)
	(Could info have only come from informant’s personal observation?

(Specific detail supports BOK
(Non-public info?

(Victim & eye witness meet

(Accomplice testimony usually sufficient to establish PC 


d) If Aguilar–Spinelli is satisfied so is Gates b/c Gates test is avowedly more permissive than the former test. 

e) If a tip is especially strong on one prong, & not absolutely deficient on the other, PC may be found. 
i) If the tip is insufficient to establish PC, some corroboration of the tip by police investigation will ordinarily suffice to establish PC, even if the activity corroborated could be completely innocent.
9) Quantity of Info Required: 
a) Mistaken Arrests: PC to arrest or search can exist even though police or mistaken in believing that the person committed a crime; PC to arrest person in state of insulin shock for public drunkenness). Fair probability is the key. Hill v. CA (US 1971—probable cause to arrest Miller because had probable cause to arrest Hill, & believed Miller was Hill);

b) Quantity of Info: Probabilities / Multiple Suspects—PC to arrest everyone in car when drugs found. MD v. Pringle US 2003
i) PC standard a “practical, nontechnical conception,” dealing w/ “factual & practical considerations of everyday life on which reasonable & prudent men, not legal technicians, act.” Gates.
ii) Do the historical facts of the events leading up to the arrest, viewed from the standpoint of an objectively reasonable officer, amount to PC?
c) Collective Knowledge of officers sufficient

d) Staleness—info can be too old.  (case by case.  Harris—2 years)

Obtaining a Valid Search Warrant

1) Neutral & Detached Magistrate

a) Magistrate must be a neutral official, who makes an unbiased determination of whether PC exists. 

b) No requirement that the NDM give reasons for finding PC or for rejecting a warrant application.

c) No requirement that the person who issues the warrant must be legally trained.

2) Probable Cause Based Only on Facts Presented to the Magistrate

a) The warrant requirement forces the officer to establish a record supporting PC before a search occurs. 

i) PC must be judged solely by the information presented to the magistrate in the warrant application. 

ii) This is an ex parte proceeding.

b) Affidavits A warrant is ordinarily obtained by submitting an affidavit to the magistrate setting forth all the facts supporting PC.

c) Telephone Warrants A warrant may be obtained upon oral testimony communicated by telephone or other means. ---  However, the officer must prepare a written "duplicate original warrant" & then read that warrant verbatim to the magistrate.

3) Particularity

a) Particular Description of Place to Be Searched

i) Even if PC to search a certain location, a search warrant provides no authority to search it if the location is not described w/ reasonable particularity.

ii) Reasonable Particularity

(1) The degree of particularity that is reasonable depends on the nature of the place to be searched & on the information that an officer could reasonably obtain about the location.

(2) Technical precision is not required in all cases.

iii) Applicability to More Than One Location

(1) Warrant can apply to more than one place, as long as the warrant contains information as particularized as the officer could reasonably be expected to obtain.

(2) The 4A allows for reasonable mistakes of fact.

iv) Incorrect Address

(1) Variances between the actual address & the address specified in the warrant do not per se invalidate the warrant. 

(2) The warrant remains valid so long as there is sufficient information therein for the executing officer to know where to execute the warrant despite the specification of a wrong address.

b) Particular Description of Things to Be Seized

i) The things to be seized must be particularly described in the warrant.

ii) Reasonable Particularity—Reasonableness, determined by the information that police could reasonably be expected to know prior to the search.

iii) Catch–All Clauses: If warrant describes some items in detail, but includes a catch all clause (e.g., allowing the seizure of "any other evidence of the crimes") courts will generally find such clauses to be overbroad unless they are somehow qualified by the particular descriptions that precede the catch–all clause in the warrant.

iv) Severability: If some clauses in a warrant are sufficiently particular & other clauses are not, the overbroad clauses can be severed from those that are sufficiently particular. 

(1) The warrant, & the search conducted pursuant to it, will then be evaluated on the basis of the valid clauses.

4) Warrant Can Authorize the Seizure of "Mere Evidence"

a) A warrant may be issued to search for & seize all evidence of a crime. 

b) An officer's search power is not limited to the actual fruits & instrumentalities of the crime.

5) Issuing Warrants Against Non-Suspects

a) Searches can be made on the premises of non-suspects, either pursuant to a warrant or to an appropriate exception to the warrant requirement, so long as there is PC to believe that evidence will be found therein.

b) No Special 1A Protection: The fact that the non-suspect is protected by the 1A creates no special protection against a search of the premises for evidence (i.e. against searches of press offices).

c) Statutory Protection: Congress has provided protections for journalists & others in the Privacy Protection Act.

Execution of Search Warrants

1) The reasonableness clause of the 4A imposes limitations on the execution of a validly obtained warrant.

2) Time of Execution

a) Most jurisdictions provide that a search pursuant to a warrant must occur w/in a limited time after the warrant is issued. 

b) Most jurisdictions prohibit execution of a warrant in nighttime hours, unless special circumstances are shown.

3) Notice Requirement

a) The Constitution, as well as a federal statute, requires officers to knock & announce their presence before executing a warrant (both search & arrest warrants).

b) Exception: The knock & announce requirement is excused, however, if the citizen is already aware of the police presence, or if knocking & announcing would create a risk of harm to the police officers or destruction of evidence.

4) Use of Extraordinary Force

a) Use of such devices as battering rams are permitted where the circumstances require it. If the circumstances do not justify such extraordinary measures, the use of these devices will render the search unreasonable.

5) Scope & Intensity of the Search

a) Generally, officers can search all areas specified in a warrant, wherever PC exists to believe that the object of the search could reasonably be. 

b) Occupants of the premises can be detained while the search is being conducted.

Exceptions to the General 4A Requirements of PC & a Warrant

EXCEPTION: THE PLAIN VIEW DOCTRINE

1) Requirements

	Plain view Search
	a) Observes evidence from a lawful vantage point

b) Has a right of physical access to it.

c) PC to seize it must be immediately apparent upon observation.

	Rationale
	if object in plain view, no privacy interest to observe it 

	Elements: (Horton)
	1.  plain view (Hicks) or plain touch (eg: Terry frisk) (Dickerson)

2.  incriminating character of object must be readily apparent

3.  officer lawfully on premises or in place to view object

(SITA

(Terry stop & frisk

(valid arrest
(search warrant for other object

4.  officer has lawful right of access to object 

5.  P/C to believe object is subject to seizure

	Inadvertency not required
	do not look at cop’s subjective intent (Horton)

	Evidence seen in Plain view
	1.  may give P/C to search further

2.  may give P/C to arrest (which gives SITA)


a) Observes evidence from a lawful vantage point

b) Has a right of physical access to it.

c) PC to seize it must be immediately apparent upon observation.

2) Rationale

a) It’s not an exception to W to search.  It’s a justification for WL seizure.

b) Main idea here is that W clause seeks to ensure PC & to prevent exploratory or general searches.  Here, there’s PC, & no general/exploratory search need be made.  Minor peril to 4A, major gain to O.

3) Limitations

a) The officer must be lawfully located in a place from which the object can be seen & must also have a lawful right of access to the object (can’t have opened a drawer while looking for a rocket launcher).

i) Need a prior justification for intrusion!!! (can’t see evidence through window & enter house).

(1) Need to have lawful right of access – can’t cross threshold onto private property w/o W.

b) Containers

i) May seize container if PC to believe that there is contraband or evidence in it. 

ii) However, generally need search warrant to open the container (unless other exception applies).

c) Probable Cause Must Be Immediately Apparent

i) If the item must be searched & investigated in order to determine whether there is PC to seize it, such an investigation is itself a search that requires PC.  “A search is a search, even if it happens to disclose nothing but the bottom of a turntable.”

ii) Dissent : Looking at a serial # is a cursory inspection – should be allowed on RS, not PC (we already do allow this in some cases).

4) Doesn’t have to be inadvertent

a) Can have PC for A & B, get W for A, expecting also to find B.

b) Rationale : Inadvertency not necessary to prevent general warrants.  Can’t focus on O’s state of mind

5) Plain Touch Exception to the Warrant Requirement

a) If police, in the course of legal activity, touch an object & can determine that there is PC that the object is evidence of a crime, that object may be seized w/out a warrant.

b) Usually in frisk cases.  Must have right to touch object & its ID must be immediately apparent.

EXCEPTION: WARRANTLESS ARRESTS – PUBLIC ARRESTS

1) No Warrant Required for a Public Arrest

a) No warrant needed for a public arrest for a felony offense or for a misdemeanor committed in the officer's presence. 

i) The case even if the officer could easily have obtained the warrant w/out jeopardizing the arrest.

ii) Rationale : The costs of having cop get W outweigh the benefits of the W requirement.

b) Post–Arrest Determination of Probable Cause (Gerstein hearing)

i) If a citizen is arrested w/out a warrant, he has the right to a prompt post-arrest determination of probable cause by a magistrate or judge.

ii) Prompt Hearing Is Required

(1) Anything up to a 48 hour delay between arrest & hearing is presumed reasonable. The hearing need not be held at the first practicable opportunity; the state is allowed some flexibility to create efficient pre trial procedures. However, any delay beyond 48 hours is presumed unreasonable, & the state has to present compelling circumstances to explain the delay.

2) Warrant Required for an In–Home Arrest Payton Rule
a) In the absence of exigent circumstances, police need a warrant to arrest D in his home.

b) Rationale: home intrusion by G is one of the “chief evils” the 4A addresses.

c) Violation Constitutes Illegal Search, Not an Illegal Arrest

i) The idea is that the W requirement here is protecting the citizen from having his home searched (that’s the “chief evil” – not being arrested in his home).

ii) When an officer has probable cause & arrests D in his home w/out a warrant & w/out exigent circumstances, the cop has conducted an illegal search of the home by entering it to seize the arrestee. But the arrest itself is not illegal presuming it was made w/ PC.

d) Only if “reason to believe” that suspect is at home. Payton rule.
i) “reason to believe” << “probable cause” US v. Magluta (11C) (visitor, his car in driveway, porch light on); US v. Edmonds (3C) (car in parked there at 6:45 am, someone probably involved in a drug operation probaby wouldn’t answer the door); Minority view—US v. Gorman (9C) “reason to believe embodies the same standard of reasonableness inherent in probable cause.”

e) Doorway Arrests
i) Split– some LCs say if D is ordered to open the door under a claim of authority & is arrested upon opening the door, then the arrest occurs in the home & a W is required.

ii) Others: if the cops remain outside the doorway & inform D that he is under arrest, then the arrest is made in public.  Hence, entry can be justified as incident to the arrest.

iii) Common hallways – treated as public places.

iv) Homeless people – don’t really have a home. Some courts have ruled that need to read “home” broadly – if homeless person has established a living space.

v) Hotels = home as long as have rightful possession. Morales.

f) STANDING: In his home, S has standing (privacy interest)

i) In 3P home, S only has standing if he’s not merely a temporary visitor (no LEOP).

(1) Overnight guest enough (has a LEOP). (Minnesota v. Olson).

3) Arrest Warrant only Gives Limited Entry power.

a) Arrest W affords less protection than a SW – it doesn’t particularize the place in which arrest can be effectuated.

b) Therefore, Os armed w/ an AW can only enter S’s home if there’s reason to believe S is w/in.

i) Need not be demonstrated to magistrate at time of W. O determines at time of entry.

4) Search Warrant Required for an Arrest in the Home of a Third Party

a) In the absence of exigent circumstances or consent, a search warrant must be obtained to look for the suspect in the home of a third party. 

b) Rationale : AW affords no protection for T’s privacy interests & the T issue was never put before a magistrate.  W/o the rule, armed w/ an AW, O could search all homes of friends/acquaintances.

c) It is important to determine whether the suspect lives at the premises (in which case an arrest warrant is sufficient), or whether he is merely visiting there (in which case a search warrant is required).

d) STANDING : If S is arrested in T’s house w/o SW for T’s house, only T has standing to object (exclude evidence found in T’s house, if any).  S has no standing : his privacy rights weren’t violated!!! 

EXCEPTION: Material Witnesses

Police have the power to arrest & detain a material witness to a crime, “if it is shown that it may become impracticable to secure his presence by subpoena.”  18 U.S.C.A. § 3144. 

· Every state has a similar statute. in most there is no statutory limit on the permissible length of detention of a witness who cannot pay the required bond.

· 18 U.S.C.A. § 3144 provides for immediate release if the witness’ testimony can be adequately secured by deposition. 

To get a warrant to arrest a material witness—PC to believe

1 - Testimony of the witness must be material (PC to believe W is capable of providing evidence).  

= May effect the outcome of the proceeding.  No definition of how strong the evidence must be possible.  You just don’t know during the investigation.  So either the judges or magistrates will be lenient with you or they won’t be. In fact, judges & magistrates have been very lenient to the government.

· All that’s necessary is a linkage between the ind. sought to be arrested & the possibility of the person being the witness to a crime.

2 – Must be impracticable to secure testimony through a subpoena.

· If witness might run away – out of fear of someone else.  For someone else.

· Not a hard showing to make.  Very few cases in which a government assertion to this effect has not sufficed.

The Material Witness Statute Post-9/11

Used increasingly frequently to detain Muslims w/ suspected ties to terrorists.

· hard to prove, but may be used as a pretext to detain person suspected of criminal activity for which probable cause has not yet established.  Statute gives  “carte blanche” to abuse it.

· Lots of material witnesses will be potential suspects.  Statute allows police to arrest & hold people while trying to establish probable cause all the time.  Govt is absolutely using it for that purpose.  

· ( safeguards important

· Subpoena—once testimony is procured, less important to hold them to ensure will appear at trial.  Deposition under R15 allows us to secure the evidence, which we hypothesized when we made the arrest.

· R46(h)(2) refers specifically to R15—govt has burden to explain why it isn’t utilizing

Rules about length of time

· 6A “speedy & public trial.” Main protection is statute of limitations—can be 5 years or more.  Courts also look to the reasons for the delay as a constitutional matter, seriousness of the crime, complexity of the investigation, prejudice to the D in preparing his own case.

· Speedy Trial Act

· Local rules about how long a person can be held before indicted.

· But these apply to arrested & charged D.  Only proteciton for W is that period review in R46.

· Supp 123-152 (address later)

Applies to grand jury W’s –US v. Awadallah (2d Cir 2003)

Holding- grand jury witnesses are included.  A.’s detention was reasonable.

· Language—applies to a “criminal proceeding” – not determinative; Legislative history: clear

· Constitutional considerations: prior SC cases allowing detention of grand jury witnesses

· Procedural safeguards make the detention lawful under the 4A.

· §3142 Bail Reform Act—(CB 197) conditions for the release or detention of D pending trial if ROR, or ROR w/ unsecured bond, or “temporarily detained” or “detained.”  Burden on gov’t to establish that no condition or combo of conditions are adequate to secure the D’s appearance.

· Right to obtain hearing on the matter

· R46(h)(2) requires biweekly report on why person should not be released.
SDNY—arrest & detention were unawful bec. §3144 didn’t apply to grand jury W’s.  Canon of constitutional avoidance. Quashed indictment for perjured grand jury testimony as fruit of the illegal arrest & detention.

Enemy Combatants—No showing of probable cause for the detention.

EXCEPTION: EXIGENT CIRCUMSTANCES

1) Introduction

a) Police are not required to obtain a warrant if exigent circumstances exist. 

b) Rationale: if in the time it would take to obtain a warrant, something harmful to legitimate state interests will occur, then a warrant should be excused. 

c) Officers operating under this exception must still satisfy the probable cause requirement. 

2) Hot Pursuit

a) If officers are in hot pursuit of a suspect no arrest warrant needed, & no search warrant needed where a search of an area must be conducted in order to find & apprehend the suspect. 

b) If S is unaware that he is being pursued by police, the "hot pursuit" exception does not apply.

3) Risk to Public or Police Safety

a) If circumstances exist in which the police or the public would be harmed in the time it takes to obtain a warrant, no warrant needed before entering a private area.

4) Destruction or Loss of Evidence

a) Imminent risk of destruction or loss of evidence.

b) Relevant Factor (non exclusive list):

i) The degree of urgency involved & the amount of time necessary to obtain a warrant.

ii) A reasonable belief that contraband or evidence is about to be removed.

iii) The possibility of danger to police guarding the premises while a search warrant is sought.

iv) Information indicating that suspects know that the police are on their trail.

v) The ready destructibility of the evidence.

vi) The gravity of the offense of which the suspects are to be charged.

vii) Whether the suspects are reasonably believed to have firearms in their possession.

viii) Whether probable cause is clear or is rather a close question.

ix) The likelihood that suspects may escape in the absence of an immediate entry.

x) The peaceful circumstances of the entry.

xi) The amount of time it would take to obtain a warrant. If a telephone warrant is available in the jurisdiction, then the time it would take to obtain such a warrant is the benchmark. Telephone warrants are available under federal practice.

c) Narcotics Cases

i) Most lower courts liberally apply the exigent circumstances exception in drug cases.

ii) Generally need not be in the process of destruction

d) Murder Scene Searches

i) No per se exigent circumstances exception for the search of a murder scene.

e) Minor Crimes

i) It is more difficult to establish exigency if the crime is a minor one.

5) Impermissible Creation of Exigent Circumstances

a) The warrant requirement will not be excused where the exigency has been impermissibly created by the police. 

b) But most courts hold that exigency is not impermissibly created unless police officers actually violate the 4A (e.g., by making an illegal entry) & thereby create exigent circumstances.

6) Prior Opportunity to Obtain a Warrant!!!!!!!

a) If the officers had clear PC & a clear opportunity to obtain a warrant for a significant time before an exigency arose, they are not excused from the warrant requirement.

7) Securing Premises While Waiting for the Warrant

a) Even in the absence of exigent circumstances, officers can protect against the destruction of evidence by securing a premises for a reasonable period of time while a warrant is obtained.

EXCEPTION : STOP & FRISK

Three Categories of Police–Citizen Contacts after Terry
	Arrest & 

Incident Search
	PC


	Allows a complete SITA for self protection & to protect against the destruction of evidence.

	Courts look to:

1. Forced Movement of the Suspect to a Custodial Area

2. Investigative Techniques

3. Time – wasting or diligently pursued quick end.

4. Show of Force or Use of Restraint

But, investigative techniques during Terry stop don’t amount to Arrest

	Stop & Frisk


	RS


	Incident to a stop is a frisk: It is a limited search for weapons, not for evidence.

	 “If, in view of all the circumstances, a reasonable innocent person 

would have believed that he was not free to leave, then a stop has occurred.”

	Encounter


	None
	If an officer merely engages the citizen in an encounter : Not an intrusion.

Since an encounter is not a seizure, it does not implicate the 4A.


a) Terry & the Court's Reliance on the Reasonableness Clause of the 4A

i) In Terry, the Court held that a stop can be conducted if O has RS to believe that crime is afoot.

(1) Protective frisk if RS to fear that the suspect is armed & dangerous.

b) What Is RS? (Similar Analysis as used to determine PC)

1 – court must investigate the source of information upon which RS is based

2 – court must evaluate whether that information is sufficiently suspicious to justify a stop.

i) Source of Information: Use of Informants for RS Determination (Contrast w/ PC determination)

(1) The Aguilar–Spinelli reliability & credibility factors & even the less demanding Gates test for PC are considered unnecessarily rigorous for the standard of RS. 

(2) RS is less rigorous in the types of information that can be used as proof.

(a) The fact the informant's tip alleges possession of a gun does not change the RS calculus.

(3) Reasonably Correct Prediction of Future Activity Is Crucial

(a) Anon tips OK if sufficiently corroborated. AL v. White.
(b) An informant's tip will be an important consideration towards RS if it correctly predicts future activity. 

(i) The activity predicted need not be criminal in itself. 

(c) Contrast: corroboration of contemporaneous conditions (e.g., that suspect is driving a certain car) indicates little about the reliability of the informant's assessment of criminal conduct, since such conditions could be easily observed by one who has no inside information about criminal activity. 

(d) Risk to public safety coutnerbalances lack of corrobration. E.g. reckless driving (J.L., Wheat)

2—Quantum of Suspicion
ii) Totality of the Circumstances—particularized suspicion Cortez
(1) assessment based upon all the circumstances—objective observations, police reports, modes or patterns of operation of certain kinds of lawbreaker ( trained officer draws inferences & makes deductions/

(2) ( process raises a suspicion that the particular individual being stopped is engaged in wrongdoing.

iii) Standard for RS—FAIR POSSIBILITY, not fair probability as required by PC
(1) E.g. US v. Winsor 1/40 is not high enough probability for PC, but was high enough for RS (hotel room search).  In the last few rooms, however, PC to search probably does exist.  If 600 rooms, no RS. 
(2) US v. Arvizu (US 2002)—searches suspected smugglers based on number of indications that were evading checkpoints on their trip, & interaction w/ other motorists.  No “divide & conquer” method to analyze the facts.
iv) Identity of Perpetrator

(1) Stops are permissible where it is clear that a crime has occurred, & O has an articulable suspicion that a particular person is the perpetrator. 

(2) The case for RS is stronger if S gives implausible answers during an encounter or if S has a criminal record consistent w/ the crime being investigated.

v) Suspicious Conduct

(1) A stop is permitted if, considering all the circumstances, O could find it reasonably possible that "criminal activity is afoot." 
(a) The fact that an innocent explanation for the suspect's conduct can be hypothesized does not preclude a finding of RS.

(2) Factors Bearing on RS - Some of the relevant factors include: 

(a) a pattern of activity; 

(b) suspect appears unfamiliar w/ his surroundings; 

(c) activity occurs in the day or at night; 

(d) activity occurs in a high crime area; 

(e) Flight-- Illinois v. Wardlow high crime + flight enough. Stevens dissent- innocent reasons.
(f) suspect has a criminal record consistent w/ the expected activity;

(g) suspect is attempting to evade police surveillance;

(h) suspect gives implausible answers during an encounter.

(3) Non-cooperation During an Encounter

(a) The mere fact that a person acts somewhat nervously in the presence of a police officer cannot, by itself, be considered suspicious. 

(b) Suspect's mere failure to consent to requests by a police officer during an encounter cannot be a factor which contributes to RS : a person who is merely encountered has the absolute right to refuse cooperation & terminate the encounter.

(i) However, certain out of the ordinary activity designed to avoid or terminate conduct w/ the police may be considered suspicious

vi) Profiling
(1) Berry/Sokolow approach—case by case based on particular circumstances.

(a) Profiles overinclusive—last to deplane, first to deplane, in middle of plane e.g.
(b) Characteristic given no greater or less weight simply bec. on a list in the profile. [officer's use of a drug courier profile doesn’t somehow taint the stop, assuming RS exists on the facts.]

(c) Arvizu—can’t attach each factor ind.  has to be totality.

(2) Stops: Traditional Rule—Racial “Incongruity” Relevant (i.e., that a person of a certain race is unlikely to be in a certain neighborhood or area) as relevant in assessing RS, although such incongruity is not ordinarily dispositive.

(a) Recent trend: prohibit the use of race in the RS calculus, but some courts have permitted its consideration as one of many factors. [City of St. Paul case—white guy driving in “black” neighborhood ( RS—was a Caucasian man in the area – no more.  A person of a certain race being in a particular area cannot constitute, without more, RS.  “blatant discriminatory proposition”

(3) 14A—Can’t discriminate pre-contact
(a) NY requires “founded suspicion” for an encounter  But it ends up being based almost exclusively on race, or “being out of place,” a surrogate for race.// But Scalia argues in Hicks that would create a new distinction between cursory search v. plain view inspection.  “a new thicket of fourth amendment law to seek a creature of uncertain description.”

(b) Use of Statistics-- Persuasive statistics would “only establish a prima facie case – doesn’t prove a case of intent to discriminate, but shifts the burden to the government.” Avery
(4) Enormously difficult to prevail in EP litigation in this area.

(a) To even get discovery, have to make a prima facia case—show discriminate treatment AND intent!  Even then, just the statistics won’t work.

(b) Maclin cites stats that give perspective on impact of Whren on 4A protections – although in NJ 98% of drivers exceeded speed limit and 15% of them were black, 35% of those stopped were black. 

(c) Remedy unclear.  May be civil or injunctive action, but what about conviction? Not clear reversed.
(d) 19 states have ordered studies.  Slow progress…  Power of publicity to influence police behavior.
c) The Line Between Stop & Encounter -- What Is a "Stop"?

i) The Mendenhall Reasonable Person Test (proposed by Stewart – later adopted by maj.)

(1)  “A stop has occurred” only “if, in view of all the circumstances, a reasonable innocent person would have believed that he was not free to leave.”

(2) Fact that most people don’t feel free to leave when asked Qs by cops doesn’t change the consensual nature of the response.
ii) Factors

(1) Physical obstruction of movement

(2) Show of force

(3) Retention of ID, tickets, etc.

(4) Threatening tones or coercive orders

(5) Brevity

(6) Politeness

(7) Informing the citizen of right to terminate encounter or refuse consent.

(8) Coercive surroundings

iii) Active Coercion Prohibited

(1) An O who affirmatively employs coercive tactics will be held to have conducted a seizure, requiring RS. 

(2) If, instead, the officer acts politely & the citizen merely responds to the fact that the questioning is conducted by an officer, then the contact will be deemed an encounter.

iv) Informing the Citizen of the Right to Terminate an Encounter or to Refuse Consent

(1) O not obligated to tell the citizen that he has the right to leave or to refuse to answer questions or consent to a search. 

(2) However, if the officer does inform the citizen of these rights, this will go far toward establishing a consensual encounter.

v) Two Modifications to the Mendenhall "Free to Leave" Test

(1) Not Free to Leave Because of the Suspect's Own Circumstances

(a) If the citizen is confined because of his own circumstances (e.g., the citizen is in a bus about to leave the station, a subway, or an elevator), the question is whether the police conduct would have communicated to a reasonable person that the person was not free to decline the officers' requests or otherwise terminate the encounter (i.e. tell them no, but not leave the bus).  (Bostick).
(b) The fact that the citizen is not physically free to leave is essentially irrelevant where the condition is not created by the police but by the suspect's own circumstances.

(2) If Coercive Tactics are Non-Physical, There Is No Stop Until the Suspect Submits

(a) In Hodari the SC separated "seizures" into two types (Hodari had been chased by cops after he fled from them).

(i) O has physically touched the suspect

1. Stop automatically occurs when O physically touches w/ intent to restrain.

2. Mendenhall test states a sufficient condition for a physical seizure.

(ii) O has used a non-physical show of authority (such as drawing a gun, ordering the suspect to stop, etc.). 

1. Stop only if a reasonable innocent person would not feel free to leave & the citizen must actually submit to the show of authority.

2. Mendenhall test states a necessary condition for a show-of-authority case : more is needed.  

(3) Rationale : B/c “seizure” connotes a laying on of hands or application of physical force to restrain movement.

vi) Officer is Not Required to Use an Encounter as a "Less Intrusive Alternative"

(1) If O has RS to support a stop, O can seize S even though an encounter may be equally productive.

d) The Line Between Stop & Arrest -- Brief & Limited Detentions 

i) Courts generally look at the following factors to determine whether a police intrusion constitutes a stop requiring RS or an arrest requiring PC:

(1) Forced Movement of the Suspect to a Custodial Area

(a) Generally : forced movement of S for investigative purposes is beyond the scope of Terry, & thus requires PC. 
(b) Kaupp- Officers went to teenage murder suspect’s house at 3 a.m., handcuffed, took in car while still in underwear & no shoes in Jan. Stopped 5-10 min at site where body was found, went to sheriff’s, gave him Miranda  warnings, and told him that victim’s brother had confessed & implicated him. ( arrest

(c) Eyewitness ID : If RS exists, often permissible to transport S a short distance. 

(d) Safety or Security Purposes : S may be moved from one location to another.

(2) Investigative Techniques

(a) Okay : preliminary investigation designed to clear up or to further develop RS, 

(i) E.g. checking ID, plane tickets, etc. ; canine sniffs OK as long as “reasonably related in scope to the circumstances that justified the interference in the first place.”
(ii) Demanding ID as Part of a Terry Stop—an officer has the power to require a suspect to identify himself.  Refusal to comply does constitute proper ground of arrest. Hiibel
1. Reasonableness—balancing intrusion on ind. 4A interests v. promotion of legitimate govt intersts.
2. Must be reasonably related to purpose of the stop.
(b) Too Intrusive : techniques that are so intrusive as to require PC 

(i) E.g., body cavity searches.

(ii) Fingerprinting—sometimes not a search b/c not intrusive.  But where cops rounded up 25 black youth suspected of rape & fingerprinted, WAS a 4A violation. Davis v. Miss.
(3) Time Limits on Terry Stops

(a) No absolute time limit after which a stop will automatically become an arrest.

(b) The question of whether the police "diligently pursued" a quick means of investigation is a factor in determining the level of seizure that took place.

(i) But the cops are generally given the benefit of the doubt if they are acting reasonably & not wasting time.

(c) Suspect's Refusal to Consent to a Search

(i) S’s refusal to consent to a search cannot be used as a justification for prolonging a stop. 

(ii) A detention can be prolonged if S acts improperly to subvert the officer's investigation (e.g., by running away).

(d) Detention of Household Occupants During Execution of a Search Warrant

(i) Police officers w/ a valid search warrant may order persons on the premises to remain there while a search warrant is being executed—even if the length of the detention exceeds that ordinarily associated w/ a Terry stop.

(4) Show of Force or Use of Restraint

(a) The use of forceful, coercive tactics (e.g. handcuffs or a drawn gun) does not automatically transform a stop into an arrest. 

(i) Stops may be accompanied by force when the circumstances indicate that such measures are reasonably necessary to ensure the safety of the officers. 

(b) The following factors are relevant in determining whether an officer, in the course of a Terry stop, permissibly employed custodial tactics:

(i) The number of officers & suspects involved.

(ii) The nature of the crime for which RS exists.

(iii) Whether there is RS to believe the suspect might be armed.

(iv) The strength of the officers' articulable suspicions.

(v) Whether the suspect is cooperative.

(vi) The need for immediate action by the officers. 

2) Investigative Techniques

a) But, note that it’s clear that an officer conducting a Terry stop can engage in preliminary investigation designed to clear up or to further develop RS.  (request for ID, tickets, request for explanation of suspicious circumstances giving rise to the stop; request for consent to search – may also verify info (computer searches, etc).  

b) But, at some point the techniques become so intrusive as to require PC.  E.g. Search for evidence, demanding physical tests, investigation beyond scope of stop.

c) The Right to Frisk Incident to a Stop

i) A stop is a seizure.  A frisk is a search – an independent intrusion that must be separately justified. 

ii) 2 critical determinations that must be made in judging the legality of a frisk: 

(1) Whether the officer's action (the frisk) was justified at its inception, & 

(2) Whether it (the frisk) was reasonably related in scope to the circumstances that justified the interference in the first place.

iii) Frisk Is Not a Search for Evidence

(1) Terry doesn’t permit a search for evidence. That would require PC.

iv) Inception of a Frisk : RS of Bodily Harm

(1) Terry requires "reasonable, individualized suspicion before a search for weapons can be conducted." 

(2) Assuming that a stop is justified, the question upon which the legality of a frisk depends is whether there is RS to believe that the suspect is armed & dangerous. The following is a list of relevant factors that may support a frisk:

(a) RS that a person is involved in a crime of violence (this is always enough).

(b) Suspicion of large scale drug distribution (this enough for most courts)

(c) A bulge on the suspect that appears to be a weapon.

(d) A sudden movement by the suspect toward a place where a weapon might be hidden.

(e) Previous violent activity on the part of the suspect, which activity is known to the officer.

(f) Aggressive or violent behavior on the part of the suspect.

(g) A large number of suspects compared to the number of police officers.

(h) The nature of the surroundings & the time of day.

v) Frisk of Those Not Suspected of a Crime

(1) A person cannot be frisked merely because he or she is at a location where criminal activity exists : O must be able to point to articulable facts linking that person to the criminal activity or to a danger to the police officers.

(2) Some courts, though, have an automatic companion rule – if making an arrest, can frisk companions (rationale : inconceivable that a cop would expose himself to shot-in-back b/c of no RS).

vi) Ordering a Suspect Out of a Car for Self–Protection

(1) O has an automatic right to order a person to step out of a vehicle where that vehicle has been lawfully stopped – applies to both drivers & passengers. (it’s a de minimis intrusion after the legal stop itself).

(2) Protective Search of Cars themselves : Need RS to believe that S poses a threat of harm.

vii) Limitations on the Scope of a Frisk

(1) In frisking, O can be no more intrusive than is necessary to protect against the risk of harm posed by S. 

(a) A detailed touching of all areas of the suspect's body is beyond the scope of a Terry frisk.

(2) PC needed for soft packages (for objects surely non-weapons, possibly drugs).

(a) If O feels a soft package, it cannot be taken out & inspected under the Terry doctrine

(b) But the fact that the suspect was carrying a soft package, together w/ other factors, may constitute PC that the suspect is carrying contraband. If this is so, then the suspect may be arrested & the package may be searched incident to the arrest.

(3) Containers on the Suspect's Person

(a) If O reasonably takes a hard object from S’s person & it turns out to be a container, generally O may open the container if it could contain a weapon; the risk of harm to O which justified the initiation of the frisk also serves to justify the opening of any containers that could contain a weapon.

viii) Grab Areas – Right to Protective Search Beyond the Suspect's Person

(1) O is permitted to conduct protective searches of containers carried by the S or w/in the S’s grab area, if there is a reasonable risk that an accessible weapon could be located in that area.

(2) Protective Search of Automobiles

(a) Cursory inspections of the accessible areas of the passenger compartment of an automobile are permitted whenever there is RS to believe that S poses a threat of harm.

(3) Protective Sweep

(a) A "protective sweep" is a quick & limited search of a premises, incident to an arrest & conducted to protect the safety of police officers or others. 

(b) A protective sweep can be conducted if officers have articulable facts that give rise to RS that a search is necessary to protect the officers or others from dangerous people.

(c) PC is not required. 

(d) A protective sweep can only be conducted for safety purposes, & not to prevent the destruction of evidence.
d) Detentions of Property Under Terry

i) Terry applies both to seizures of property (e.g. luggage) as well..

ii) 3 types of police contact w/ personal property:

(1) Non material interference : does not implicate 4A concerns

(a) E.g. dog sniffing mail if mail continues w/o delay.

(2) Temporary detentions interfering w/ possessory or liberty interests : need RS.

(a) w/ RS can detain the mail for longer.

(3) Detentions so lengthy : require PC.

(a) 90 minute detention of luggage (where person has to stay, too).

iii) Relevant Factors (relevant in determining whether the detention of property is so prolonged as to require PC, or sufficiently limited as to be permissible upon RS):

(1) Whether the officers were reasonably diligent in conducting their investigation.

(2) The length of the detention & whether liberty interests as well as possessory interests are at stake.

(3) Whether S is given information concerning the seizure (e.g. when the property can be retrieved).

EXCEPTION : ADMIN & REGULATORY S & Ses

1) If a search or seizure is justified by special needs beyond criminal law enforcement: balance the state interest in conducting the search against the individual privacy interest at stake, under the reasonableness clause of the 4A. ( These searches & seizures, unlike those conducted under the Terry doctrine, can be directed towards uncovering evidence.

2) Safety Inspections of Homes

a) If arises from an established inspection policy, can be conducted w/out PC but the inspection does require a search warrant (except in emergency situations or w/ the homeowner's consent).

i) Warrant doesn’t require individualized PC.

b) Rationale : If we required PC, right of entry would arise only if there was a fair probability of a violation & safety risk.  Hazards would go unremedied.

i) Warrant is required b/c it’s not likely to frustrate G interests – if turned away, the worst that will happen is that in the intervening time, the owner will make hasty repairs, furthering the G purpose.

ii) In emergency situations, a W can be dispensed w/.

3) Administrative Inspections of Businesses

a) Administrative inspections of businesses usually can be conducted w/out PC (but w/ Warrant).

i) G interests : safety of the biz, biz itself being properly, safely, & legitimately conducted

b) Furthermore, heavily regulated businesses may be searched w/out a warrant (unannounced & frequent)

i) Rationale : due to the significant state interest involved  as well as the diminished EOP attendant to participation in a heavily regulated business.

ii) However, such WL inspections must necessarily further a substantial governmental interest, & statutes must provide constitutionally adequate substitutes for a warrant, which will operate to limit the officer's discretion (2 requirements of statute: must advise citizen that search is conducted pursuant to the law & w/ defined scope; must limit discretion of Os by controlling the time, place, & scope of search).

c) Investigations of areas open to the general public are not considered searches covered by 4A protections.

4) Can be mixed Administrative scheme & penal sanction.

a) Search is administrative if it uses administrative methodology (rather than specifically looking for evidence of crim activity) & it’s used to enfoce regulatory standards (e.g. bookkeeping & maintenance of bizes).  Burger : It’s okay if one result is cim evidence & prosecution.

b) Police officers : May be used.  Cops have many duties in addition to traditional cop work.

5) Civil–Based Searches of Individuals Pursuant to "Special Needs"

a) A special needs balancing analysis is used to uphold civil based searches of individuals in the absence of a warrant & PC. 

i) Any evidence uncovered from such searches may be used in traditional criminal law proceedings, so long as the search itself was conducted for a regulatory objective.

b) Searches Directed at Students, Government Employees, Parolees, & Probationers

i) Most searches of the belongings of students (at school), Government employees (at the workplace), parolees, & probationers may be conducted w/out a warrant & on the basis of RS. 

ii) Rationale : W process ill-suited to school context: school searches normally done by admins & teachers unfamiliar w/ W process; would unduly interfere w/ the swift & informal disciplinary procedures needed in schools.

iii) Suspicion-less Searches : may be reasonable if the privacy interests are minimal & other safeguards are available to assure REOP isn’t subject to discretion of the officer in the field.

iv) Particularly intrusive searches, such as strip searches, may require the higher standard of proof of PC.

c) Security Searches at Airports, Courthouses, Military Installations, Prisons, etc.

i) In order to provide safety & security for the public in various locales where a security risk has been demonstrated, checkpoint security searches are allowed at airports, courthouses, jails, military installations, etc. w/out warrants or individualized suspicion. 

(1) conducted in response to documented security problem or serious risk of harm to public.

(2) All persons who pass security checkpnt must be searched (prevent risk of arbitrary/harassing searches).

(3) Security screening no more intrusive than necessary to satisfy security interests.

(4) People must be given the option to avoid a search by leaving the premises.

d) Drug Testing of Government Employees

i) May be conducted w/out use of warrants &, in certain circumstances, w/out a finding of RS. 

(1) Rationale : employers who conduct are not familiar w/ W process; W process in tension w/ need for flexibility in employer-employee relations; most drug-testing done b/c of triggering event or at random.

(a) Deterrence of drug use. is a relevant factor

(2) Might not even need RS: Even in the absence of a documented problem of drug abuse, neutral, non discretionary, suspicionless testing may be allowed if undetected drug use would impair a substantial governmental interest. (must be minimal privacy interests).

(a) Must be neutral (non-discretionary).

(3) Candidates for public office cannot be subject to suspicionless testing (they’re subject to intense scrutiny & monitoring already).

ii) Rationale : Public employers have a regulatory interest in both public safety & job performance.

e) Drug Testing of Students

i) Suspicionless drug testing of high school students who participate in extracurricular activities.

ii) Rationale : the unique interest of the state in protecting students who are entrusted to its care, & the students' DEOP (b/c they’re athletes); state is temporary custodian.

f) Parolees

i) Need RS, not PC to search their homes.  No W Requirement.

ii) Rationale : probation system presents special needs beyond normal law enforcement (rehabilitation, community protection).

6) Border Searches & Seizures

a) Border searches are generally allowed w/out warrants, & often w/out any suspicion at all, due to G’s interest in protecting American borders & regulating materials flowing in & out of the country (e.g., communicable diseases, narcotics, explosives, illegal aliens). 

b) Particularly intrusive searches, e.g. body cavity full strip searches, require finding of ind.’d suspicion.

7) Roadblocks

a) Stops of vehicles ordinarily require RS.

b) But are certain circumstances where roadblock seizures at fixed checkpoints allowed w/out any suspicion. 

c) These checkpoints are conducted for purposes other than criminal law enforcement, such as highway safety & border control. 

i) If the primary purpose is criminal law enforcement, the officer must have RS for the stop. Edmond (drugs)

ii) BUT information seeking stops OK. IL v. Lidster (asking about a hit & run)
	Roving patrols
	(stop car & detain driver to check license & registration

(need R/S—cannot be suspicionless

(concern w/ too much police discretion 

	Fixed check points
	(no R/S needed—okay if suspicionless

(limit discretion 

(Able to avoid / notice. 

	Temp. check points (sobriety checks) (Sitz)
	(no R/S needed—okay if suspicionless

(Drug detection roadblocks, though, not okay : Primary purpose is crim.detection.

	The Border
	(no RS  US v. Flores-Montano (US 2004) (dismantled gas tank w/out RS)
(Govt interest in preventing entry of unwanted persons & effects “at its zenith at the international border.”… sovereign’s right to protect itself. Ramsey
(Common smuggler practice (frequently use their gas tanks.)

(Privacy interest less at the border; Cars can clearly be searched

(Deprivation of property (may damage vehicle) need strong evidence. 


EXCEPTION : THE ARREST POWER RULE (SITA)

1) Grants an automatic right to police officers, during a lawful custodial arrest, to secure S & his grab area w/out RS or PC, & w/out a warrant. 

2) Rationale : This right is based on two grounds: 1) to protect the officers making the arrest & 2) to protect against the destruction of evidence.

3) Relevant Factors to Determine Arrestee's "Grab Area"

i) Whether the suspect is cuffed or restrained.

ii) The physical characteristics of the particular suspect.

iii) The ratio of police officers to suspects.

iv) Whether the item searched is reasonably accessible to the suspect.

b) Determined at Time of Search : This accords better w/ Chimel safety rationale (neutralizing S).

i) But some courts hold it’s determined at time of arrest – doesn’t matter that S is not there at S time.

4) Circumstances That Justify Searches Beyond the Grab Area

a) Permit officers to conduct S/S beyond the area w/in the arrestee's immediate control.

b) Moving Grab Area

i) If an arrestee moves to a different location during a lawful arrest, the grab area automatically moves along w/ the arrestee – police officers need not show a case by case risk of danger to follow S & inspect the suspect's grab area.  Cop has the right to stay “at arrestee’s shoulder.”

c) Arrestee’s associates & Evidence

i) Risk may arise that the arrestee's associates will destroy evidence before W can be obtained.

d) Protective Sweep

i) The fact of arrest may create a risk of harm to the arresting officers from the arrestee's associates, which could justify a protective sweep of the premises.

e) Securing Premises

i) There may be a need to secure the premises during the time it takes to obtain a search warrant after a suspect is arrested.

5) Temporal Limitations

a) SITAs are allowed slightly before the formal arrest process, as long as the PC to arrest is present before such a search is conducted. 

b) Also, searches & seizures that could be made at the time of the arrest are allowed slightly later in time as long as the arrest process is not yet complete. 

i) A search is ordinarily no longer a SITA if S has been removed from the arrest scene.

6) Searches of the Person

a) Police officers have the automatic right to conduct a complete body frisk & to pull out & search all objects on an arrestee's person, even if there is no factual risk of harm to the officer or likelihood of destruction of evidence. (don’t need RS or PC for, say, “drugs” to search packages).

b) Generally, police may search, as well as seize, all items that are "immediately associated" w/ the arrestee (e.g., wallets & purses), but not others (Chadwick’s footlocker).

c) Objects not “immediately associated,” but in the Grab Area

i) Most courts allow searches, as well as seizures, of items not immediately associated w/ the arrestee, but w/in the arrestee's grab area (e.g., briefcases & book bags).

(1) Split in the courts on this point—some courts allow the automatic seizure of such items, but preclude a search of these items in the absence of warrant & PC, or some other exception to the warrant requirement.

7) Searches of Automobiles

a) When the occupant of a car is lawfully arrested, the arrest power rule allows an automatic search of the passenger compartment of the car w/out a warrant or PC. 

i) The passenger compartment of a car is always in the "grab area," even if the arrestee does not have reasonable access to this area at the time of the search.

ii) Generally, anything accessible from the interior of the car is considered w/in the passenger compartment.

b) The police may search & open all containers found in the passenger compartment.

EXCEPTION : PRETEXTUAL SEARCHES & SEIZURES

1) Generally, if an officer has an objective right to make a stop or arrest for a minor infraction, the stop is legal & it makes no difference that the officer might have "subjectively" used the stop or arrest as a pretext to obtain evidence of a more serious crime. 

a) Doesn’t matter that a reasonable officer would not, under the circumstances presented, have stopped or arrested the defendant for the minor crime. 

2) The question is only whether the officer had the legal authority to conduct a stop or arrest on the minor offense & acted consistently w/ that authority in conducting a further search or seizure.

EXCEPTION : SEARCHES & SEIZURES OF AUTOMOBILES & OTHER MOVABLE PROPERTY

1) Automobile Exception to the Warrant Requirement

a) Allows the police to search a car w/o obtaining a warrant if there is PC to believe that the car contains evidence of criminal activity.

b) Rationale : (1) Very nature of the car is to move – time is of the essence : therefore, WL seizure.

i) B/c WL search is no more intrusive than WL seizure : therefore WL search.

ii) Dissent : But, how is it less intrusive? If you’re holding it, go get the search W.  It’s 2 separate interests: one is a privacy interest, one is a possessory interest.

c) Which Exception Is Preferred: SITA search of car or Automobile Exception?

i) The state prefers to invoke the arrest power rule because once the arrest of a suspect is found lawful, the right to search the passenger compartment of a car is automatic. 

(1) In contrast, searches pursuant to the automobile exception are not permissible unless officers have PC to believe that evidence will be found in the car. 

ii) However, there are at least 3 situations in which the arrest power rule will not apply & then the state may find it necessary to resort to the automobile exception:

(1) The arrest is not made in or near a car.
(2) The search of the car is too far removed from the arrest so that it can no longer be deemed incident to the arrest.

(3) Officers wish to search the trunk of the car.

2) Movable Property—In & Out of Cars

a) If a car is subject to a WL search under the automobile exception, then the police may search any container located in the car, w/out a warrant, so long as they have PC to believe that the container holds evidence of criminal activity. (Acevedo).

b) Remember : in the absence of exigent circumstances, W is required to search a container that is located outside a car; (i.e. such as luggage found outside a car).

i) Need W to open briefcase carried on street, until it’s placed in a car. (Stevens dissent in Acevedo)

3) Car Searches & Seizures Pursuant to the Community Caretaking Function

a) If officers are performing duties apart from those associated w/ traditional law enforcement, the officers may conduct warrantless searches of vehicles so long as the searches are reasonably conducted for safety purposes.

i) Similarly, the police do not need PC or a warrant to impound a car for caretaking purposes.

4) Inventory Exception

a) Automobiles & other containers that are lawfully held in police custody may be searched w/out a warrant or suspicion under the inventory exception to the warrant requirement

b) Standardized inventory regulations must be in place to control O’s discretion

c) Those standards must be complied w/ in the individual case. 

d) Exception: If D can & immediately will post bail, no inventory allowed (no safety concern).

e) Inventory searches are administrative searches conducted for safety purposes, & to protect property from theft or vandalism.

EXCEPTION : CONSENT SEARCHES

1) If S voluntarily consents to a S, S permissible even in the absence of W or any articulable suspicion. 

a) Rationale :

i) Consent to a search is not considered a waiver of a constitutional right—which must be VKI. 

ii) Rather, a voluntary consent search is considered a reasonable search under the 4A. 

b) G must show by APOTE that the consent was voluntary under the totality of circumstances.

2) Factors Relevant to Voluntariness

a) Whether the person consenting is in custody.

b) The presence of coercive police procedures.

c) The extent & level of the person's cooperation w/ the police.

d) The person's awareness of his right to refuse consent. 

i) But police are not obligated to inform S of right to refuse consent or right to leave an encounter. 

ii) S's lack of knowledge regarding this right doesn’t preclude a finding of consent. 

iii) If S is informed, a subsequent consent is likely to be found voluntary.

e) The person's education & intelligence.
f) The person's belief that no incriminating evidence will be found.

g) An officer's threat to obtain a warrant does not vitiate the voluntariness of a consent, unless the warrant could not actually be obtained.

3) Third Party Consent

a) If T has access to/control over private area, he is considered to have an independent privacy interest
i) S is considered to have assumed the risk that T may lawfully consent to a search of that area. 

ii) T’s access may be limited or conditional, depending on the circumstances.

b) Marital Relationships

i) There’s a presumption of common authority over premises jointly occupied by both spouses.

c) The Third Party Must Possess Actual or Apparent Authority

i) T’s consent is valid if T possesses either actual or apparent authority. 

ii) Apparent authority – Os reasonably believe that T has authority to consent. 

(1) This does not arise merely from T’s assertion of common authority

(a) Os have a duty to make reasonable inquiries regarding T’s claim of authority. 

(2) Apparent authority exists if T would have authority if the facts were as T reasonably believes them to be.

4) Scope of Consent

a) A consenting party may place limitations on the scope of the consent. 

i) A search is a valid consent search if a reasonable person would conclude that it is w/in the limitations established by the consenting party.

b) Ambiguity Regarding Scope of Consent Is Construed Against the Suspect
i) If O’s interpretation of a general or ambiguous consent is a reasonable one, the resulting search will be considered w/in the scope of the consent. 

ii) It is up to S to clarify the scope of an ambiguous consent. 

iii) However, a search that requires mutilation or destruction of property or premises is considered beyond the reasonable scope of a general consent.

c) Limiting the Scope of Consent -  No Inferred Suspicion

i) If S explicitly limits consent (e.g., "you can search my briefcase but not my suitcase"), this limitation cannot be considered suspicious by the officer

(1) Rationale : S is merely standing on his rights.

5) Revocation of Consent

a) S has right to revoke consent, although it cannot be revoked retroactively after O has found incriminating evidence. 

b) The mere w/drawal or limitation of a consent cannot be considered a factor in an officer's determination of RS or PC. 

c) Refusal to give written consent does not constitute the revocation of an oral consent.

Remedies for 4A Violations

The Exclusionary Rule

1) The exclusionary rule provides that evidence obtained in violation of a defendant's 4A rights must be excluded from trial in both federal & state courts.  (Mapp)

a) Rationale : designed to deter future violations of the 4A

b) The exclusionary rule is a court‑made rule & a court is not constitutionally required to exclude illegally obtained evidence. (Calandra – how can it be required on states by way of Mapp?)

2) SC has created exceptions to the XR for situations where the rule's costs significantly outweigh the deterrent value of the rule.

Standing to Invoke the XR

1) D cannot obtain exclusion of evidence unless his own personal 4A rights are violated.
2) Reasonable Expectation of Privacy

a) Standing questions are resolved by determining whether a person has a LEOP in the area or thing that was searched or a legitimate possessory interest in the thing seized.

b) Burden on Defendant : D bears the burden of proving that he had a LEOP that was violated.

c) Possessory Interest in Items Seized Is Insufficient

i) D doesn’t automatically have standing to contest the search of an area merely because the items seized are owned by the defendant. 

ii) However, he generally does have a right to object to the seizure of such property, even if it is being held by a third party. 

(1) A seizure would implicate a suspect's personal 4A possessory interest in the item seized.

d) Disassociation W/ the Object of the Search

i) Where D disavows any knowledge of or interest in property that is being searched or seized, such an action is inconsistent w/ a REOP – D will not have standing to object.

e) Co-conspirator Status

i) The mere fact that a search or seizure has occurred w/ respect to property controlled by a conspiracy does not mean that each co-conspirator has standing to object. 

ii) There is no joint venture exception to the principle that standing is dependent on a violation of one's own personal 4A rights.

Exclusion of the Fruit of the Poisonous Tree

1) Introduction

a) Direct/Primary Evidence : the very evidence that was found in an illegal search or seizure.

b) Derivative/FPT : evidence which was derived from an initial illegality.

c) XR generally applies to all fruits of the illegality (w/ a few exceptions)

2) Attenuation

a) If the link between the illegal search or seizure & the evidence obtained is so attenuated, the evidence can no longer be meaningfully considered "tainted" or the "FPT.” 
i) Here, the deterrent effect of the XR is considered equally attenuated &, therefore, the cost of excluding reliable evidence outweighs the negligible benefit of deterrence. 

b) Test (i.e. suff. connextn b/w illegality & derivative evidence so as to justify exclusion)
i) “whether, under the totality of circumstances, the evidence has been come at by exploitation of the illegality or instead by means sufficiently distinguishable to be purged of the primary taint.”
(1) Not a “but for” test!!

c) Relevant Factors in Determining Attenuation

i) Once an illegal search or seizure is established, G has the burden of proving that the causal chain is sufficiently attenuated to dissipate the taint of the illegality.

ii) Several factors are deemed relevant in this determination:

(1) The giving of Miranda warnings. 

(a) Will not per se break the chain of causation, but relevant to dissipation of taint.

(2) The time between the illegality & the obtaining of the evidence.

(3) The presence of intervening circumstances.

(4) The purpose & flagrancy of the official misconduct.

d) Abandonment During the Course of an Illegal Search or Seizure

i) S’s decision to abandon property subsequent to an illegal search or seizure may or may not be tainted by that illegality. 

ii) If D had sufficient time & opportunity to make a calculated decision abandon the property.

(1) S's voluntary act serves to cut off any tainting effect of the illegality

iii) If the decision to abandon the property was a spontaneous reaction to the illegal activity 

(1) The evidence would be FPT despite the abandonment.

e) Testimony of Live Witnesses

i) Generally, a witness' voluntary decision to testify against D will mean that the testimony is attenuated from the illegality.

3) Independent Source

a) Evidence not excluded as FPT if G can show that it was derived from an independent legal source. 

b) Rationale : Under those circumstances, application of the XR would impermissibly place the officers in a worse position than they would have been absent any violation.

4) Inevitable Discovery

a) Not excluded if G can show that the challenged evidence would inevitably have been discovered through means completely independent of the illegal activity. 

i) In essence, the inevitable discovery exception is a "hypothetical" independent source exception.

b) Inevitability Must Be Shown by a Preponderance

i) G must proves by APOTE that the discovery would have inevitably occurred through legal means.

c) Focus on What Would, Not Could, Have Been Done

i) The question is not what the police could or should have done, but what they actually would have done to reach the evidence by independent legal means.

d) Active Pursuit

i) Some courts require the police to be actively pursuing lawful means at the time the illegal search is conducted in order to invoke the inevitable discovery exception. 

ii) But under the majority view, active pursuit is one way, but not the only way, to meet the state's burden of proof on inevitability.

 “Collateral Use” Exception to the XR

1) Use of illegally obtained evidence outside the context of G’s case in chief is generally permitted.

a) There are some exceptions where deterrent effect of XR has outweighs the cost of exclusion.

2) Grand Jury

a) The XR does not apply to grand jury proceedings.

3) Sentencing, Parole or Probation Revocation

a) The XR is generally inapplicable to the consideration of evidence for purposes of sentencing & parole or probation revocation proceedings. 

b) However, if a search or seizure is made to harass a defendant, or if it has been conducted expressly for the purpose of obtaining evidence for a parole or probation revocation, or to enhance a sentence, then the XR may apply.

4) Forfeiture Proceedings

a) The XR is applicable to forfeiture proceedings if the property is not intrinsically illegal in character. 

b) (Illegally seized contraband need not be returned to the owner.)

5) Deportation Proceedings

a) The XR is inapplicable in civil deportation proceedings.

6) Civil Proceedings by G

a) The XR is inapplicable in a civil proceeding brought by the G (e.g. a tax collection action), at least where the proceeding falls outside the offending officer's zone of primary interest.

7) Habeas Corpus Proceedings

a) A habeas petitioner cannot invoke the XR to challenge evidence seized in violation of the 4A, so long as the petitioner was given a "full & fair opportunity" to litigate the 4A claim during his state court proceeding. 

i) Need (1) procedural opp to raise 4A claim (including meaningful appellate review); (2) if material facts in dispute, must be determined by a fact-finding court; (3) state courts can’t willfully refuse to apply 4A standards.

b) If a petitioner loses a 4A claim in the state courts because of ineffective assistance of counsel, habeas review may be allowed, as a violation of the standards of effective assistance is considered a separate constitutional issue.

8) Impeachment

a) Direct Testimony

i) P may use illegally obtained evidence to impeach D’s direct testimony.

ii) Rationale : Would exclude reliable evidence & give license for perjury.  Plus, no significant deterrent effect on cops.

b) Cross–Examination

i) P may use illegally obtained evidence to impeach D’s answer to a question put to him on cross examination, so long as the question is w/in the scope of the direct examination.

ii) Rationale : No significant difference b/w D’s direct answers & his answers to cross, as longg as the questions are plainly w/in the scope of D’s direct examination.

c) Defense Witnesses

i) However, the XR does prohibit the use of illegally obtained evidence to impeach the D’s witnesses. 

ii) Rationale : Can impeach D b/c D can be prepared to avoid reference to illegally obtained evidence.  But D’s witnesses can’t be similarly controlled/prepared : so, can’t impeach them.  It would chill witness testimony & hamper finding the truth (out of fear of impeachment).

The “Good Faith” Exception to the XR

1) If O acted in GF in obtaining SW that is ultimately found to be unsupported by PC, any evidence obtained from the resultant search or seizure may generally be used in G’s case in chief.

2) Rationale : Error was made by the magistrate, not O. XR is considered to have a deterrent effect on the conduct of police officers in the competitive enterprise of ferreting out crime, but to have no deterrent effect on the activity of magistrates, who are judicial officers.
3) Reasonably Unreasonable

a) O can "reasonably" rely on an invalid warrant as long as reasonable minds can differ as to whether a particular warrant is valid. 

b) Where all reasonable people would agree that a warrant is invalid, O will be in error in relying on that warrant; here, the XR is presumed to have some deterrent effect in assuring future compliance.

4) Exceptions to the Good Faith Exception

i) Misleading Information

(1) If the magistrate who issued the warrant was misled by information in an affidavit that the affiant knew (or reckless disregard of the truth), then the error in issuing the warrant was that of the O, not the magistrate, & the XR will apply.

ii) Abandonment of Judicial Role

(1) If magistrate wholly abandons his judicial role, then no reasonably well trained officer should rely on the warrant. O’s reliance on such a W is not fatal, however, unless O knew or had reason to know of this abandonment.

iii) Affidavit Clearly Insufficient to Establish PC

(1) If all reasonable minds would agree that info set forth in the affidavit did not constitute PC, then O cannot reasonably rely on the magistrate's issuance of the warrant.

iv) Facially Deficient Warrant

(1) If a warrant is so egregiously deficient in its particularization or in comporting w/ other procedural requirements, that all reasonable people would find it invalid, then an officer who relies on it is in error & the exclusionary rule will apply.

5) Unreasonable Execution of the Warrant

a) Improper execution of a valid W is an error attributable to O (not M) & therefore XR applies

6) Reliance on Unconstitutional Legislation

a) Where O reasonably relies on a statute that is subsequently held unconstitutional, O hasn’t committed a wrong, & the XR will not apply. (no deterrent effect on the conduct of legislators)

b) Unreasonable Reliance on Unconstitutional Legislation

i) If the legislature wholly abandons its responsibility to enact constitutional laws or if a statute is clearly unconstitutional, it would be objectively unreasonable for  O to rely on such legislation.

c) Misinterpretation of Legislation

i) The good faith exception does not apply to a police officer's reasonable though mistaken interpretation of the scope of a statute permitting a search. 

(1) Such a mistake is one that is made by the officer, not by the legislature, & the XR would apply to this misconduct—assuming that the search itself is in violation of the 4A.

7) Reliance on Court Clerical Personnel

a) Where the officer reasonably relies on recordkeeping by court clerical personnel concerning outstanding arrest warrants, the good faith exception applies where such warrants are in fact invalid or non-existent. 

i) The error in such circumstances is by the court personnel, rather than the officer. While the officer can be deterred by exclusion, court clerical personnel cannot. 

8) Does Not Apply to Warrantless Searches

a) Currently, the XR applies (GF Exception doesn’t) if an officer conducts an illegal warrantless search, even if the officer had an objective good faith belief that the warrantless search was legal. 

i) The good faith exception only applies where an officer has reasonably relied on a magistrate, court clerical personnel, or a legislative act.

The 5A Privilege Against Self-Incrimination

Introduction:

· The 5A’s privilege against compelled self incrimination prohibits G from compelling individuals to provide incriminating testimony in any proceeding if their answers might incriminate them in an ongoing or future criminal proceeding. 

· A statement can tend to incriminate even if the offense admitted is rarely, if ever, prosecuted. 

· The state may compel disclosure of information for use in civil or other non criminal proceedings. Also, the 5A does not protect against the risk of foreign prosecution.

COMPULSORY (S)

· "Cruel trilemma" : (1) self-accusation, (2) contempt, & (3) perjury—each could lead to prison

· Use of Contempt Power

· Contempt power is compulsion  -- it imposes substantial punishment on a witness who claims the privilege & presents the witness w/ the classic "cruel trilemma"

· Other State imposed Sanctions Which May Create Compulsion

· Custodial Interrogation (see the Miranda doctrine, infra.) 

· The Threat of Economic Sanctions

· If a person suffers a G-imposed economic sanction for invoking his 5A right to silence, the sanction is considered compulsion, because it punishes the person for invoking his right.

· E.g. disbarment, & depriving the person of the right to bid on public contracts. 

· Comment by the Prosecutor or Judge on a Defendant's Failure to Testify

· Adverse comment to the jury on D’s election not to testify constitutes punishment for the invocation of silence & violates the 5A. 

· An adverse inference can permissibly be drawn in a civil case.

SELF (S)

· The Privilege Is Personal

· Belongs only to he  who would be compelled to incriminate himself by his own testimony.

· Business Entities; Collective Entity Rule

· 5A does not protect partnerships or corporations. 

· Sole Proprietorships

· 5A does protect a sole proprietorship  (not an entity that is legally separate from the individual) 

INCRIMINATING (I)

A. Assertion of the Privilege

· Whenever a person is compelled to answer questions that might tend to incriminate him, he has the right to refuse to answer. 

· If he answers, privilege is lost w/ respect to the answer & the answer can be used as evidence. 

B. Immunity

· G may compel testimony when the witness has received immunity (no longer incriminating).

· Transactional Immunity

· Protects an individual from prosecution for any transaction described in his testimony.

· Gives greater protection than is constitutionally required. 

· Use & Derivative Use Immunity

· Use & derivative use immunity prevents the use of testimony obtained from a person, or any information directly or indirectly derived from such testimony. 

· It’s coextensive w/ the 5A privilege - a person who receives such immunity must testify. 

· Prosecution Is Still Possible

· G may grant use immunity & yet still prosecute the witness for the transaction admitted to if there is evidence independent of such testimony & the fruits of such testimony. 

· Government's Burden

· The burden is on G to prove that the evidence it proposes to offer against the witness at trial is derived from a source independent of the immunized testimony. 

C. Waiver of the Privilege

· Individuals can explicitly waive the privilege against self incrimination & can also implicitly waive the privilege by giving testimony that is inconsistent w/ the retention of the privilege. 

· If a witness testifies, cannot, under a claim of privilege, refuse to testify about related subject matter. 

TESTIMONY (T)

· Testimonial Evidence

· The 5A protects only against compelled disclosure of testimonial evidence. 

· If evidence is non-testimonial, G can compel its production. 

· “Testimonial” = if it contains an express or implied assertion of fact that can be either T or F
· Only this creates the cruel trilemma that is at the heart of 5A protection.

· Since physical evidence can’t be either T/F, D can’t  perjure by compelled production. 

· So e.g., G can compel D to provide a blood sample or a handwriting exemplar.

· Refusal to Supply Physical Evidence

· An individual's refusal to supply G w/ physical evidence may be used against him at trial.

· Documents

· Contents of biz & pers. docs are not protected by the 5A if prepared before G subpoena served. 

· Rationale : Because the preparation of such documents is "wholly voluntary" & an act completely independent from the compelled act of producing the documents for use by G. 

· Act of Production

· The act of producing documents communicates EPA (1) that documents Exist; (2) that they are under the control & in the Possession of the producer; (3) & that they are Authentic (i.e. that they are in fact the documents described by the subpoena).

· Thus, the act of production can have Testimonial aspect (& be self-incriminating).

· Privilege will not apply if EPA can be proven by G through independent evidence.

· Rationale : In such cases, the act of production, in context, is not sufficiently incriminating to trigger the privilege. 

· Compelling Agents of Business Entities to Produce Documents: The Collective Entity Rule
· If an agent of a biz entity produces compelled documents, the act of production may incriminate the agent. 

· However, A produces the docs as a representative of a corp, & so act of production is not protected by the 5A.

· But as evidence, the act of production can only be used for a corporate & not a personal act. 

· Doesn’t include Oral Testimony – CER doesn’t allow G to force A to give personally incriminating oral testimony.. 

· Required Records Exception

· If G requires documents to be kept for a legitimate administrative purpose, neither the content nor the act of production of these documents are protected by the 5A. 

· However, if the recordkeeping requirement is directed to a class that is inherently suspected of committing criminal activity (e.g., pot growers), the required records exception does not apply.

SAFEGUARDS ON SELF-INCRIMINATION & CONFESSIONS

Due Process Barriers On Confessions

1) Must Be "Voluntary" to Be Admissible at Trial

a) DPC prohibits admission of "involuntary" confessions : physical force or psych coercion. 

b) "Voluntariness" of a confession - Court focuses on three main factors: 

i) actions of the police, (2) personality of D, & (3) circumstances surrounding the confession. 

2) B. Judicial Interpretations of "Voluntariness" & "Coercion"

a) Actual Violence Not Required

i) A credible threat of physical violence is ordinarily sufficient to support a finding of coercion. 

ii) Police practices that fall short of threats of violence or actual physical force are less likely to establish a claim of "coercion" under the DPC. 

(1) a misrepresentation of fact—(e.g. lying about evidence to S)—is ordinarily insufficient in itself to render a subsequent confession involuntary.

b) Some Police Coercion Required

i) The DPC is not implicated unless there is some police misconduct that is causally related to a confession. 

c) The Harmless Error Doctrine & Involuntary Confessions

i) The erroneous admission of an involuntary confession is not per se reversible error but, instead, is reviewed under the "harmless error" standard for constitutional violations

(1) i.e., whether the erroneous admission of the involuntary confession was harmless BRD. 

d) An Involuntary Confession Is Not Admissible at Trial for Any Purpose

i) A coerced confession not allowed in case-in-chief or cross.

Miranda : Confessions & The 5a

	Warnings
	Aspects of the Right

	(right to remain silent 

(that any statement may be used against you
	i.  must inform D of right to silence & assured continuous opp. to exercise it

ii.  right to cut off questioning: if S indicates in any manner, at any time prior to or during questioning, that wishes to remain silent, interrogation must cease

iii.  no penalty from silence if warning given (Doyle)

iv.  but can use pre-warning silence to impeach (Jenkins)

	(right to attorney present during interrogation

(if cannot afford, one will be appointed
	if S invokes counsel, interrogation must cease until attorney is present


1) Miranda v. Arizona

a) Intimidating police techniques may produce a confession that is not "involuntary" under DPC standards, but is nonetheless obtained in violation of the privilege against self incrimination.

b) Miranda v. Arizona : SC established prophylactic safeguards to protect a suspect's 5A right to remain silent from the “inherently coercive pressures of custodial interrogation.”

c) The Miranda Safeguards

i) Applies to Custodial Interrogation

(1) The warnings about the rights to silence & counsel are absolute prerequisites to custodial interrogation.  IRREBUTABLE PRESUMPTION W/O W-W.

(a) But, you need CUSTODY & INTERROGATION (not one or the other).

(b) It is the interplay between custody & interrogation that creates the inherent 5A compulsion that the warnings are designed to alleviate. 

ii) Counsel Has No Independent Role to Play

(1) Under Miranda the right to counsel must be invoked by the suspect. 

(2) W/out invocation, counsel has no independent authority to control police interrogation. 

d) Miranda Is Not a "Constitutional Straightjacket"

i) Congress & the states may create alternatives for protecting the privilege, so long as they are as effective as the Miranda rules.

ii) But in the absence of equally effective procedures for protecting the rights of suspects, Miranda safeguards are constitutionally required & must be observed. 

2) Incomplete or Ambiguous Miranda Warnings

a) The warnings only have to reasonably convey the Miranda rights to S; they need not be a verbatim recital of the Miranda opinion. 

b) However, O may not affirmatively mislead S through ambiguous wording of the Miranda rights.

3) CUSTODY – meaning of

a) Miranda protections only apply when D is both in custody & under interrogation by the police. 

b) D is in custody when, under the totality of circumstances, he is either under arrest or his freedom of movement is restrained to the degree associated w/ arrest. 

i) Terry stop will never trigger Miranda rights - by defn, D who is stopped is not under arrest. 

c) Questioning a Suspect at the Stationhouse

i) Questioning a suspect at the stationhouse does not per se constitute custody. 

ii) W/ stationhouse interrogation, the question of custody will generally depend on whether the S came to the stationhouse voluntarily or not. 

(1) Custody will ordinarily not be found if S did & ordinarily it will be found if he didn’t. 

d) Custody in prison

i) Person interrogated in jail is in custody.  (Mathis) : “whole purpose” of Miranda is to protect the 5A rights of a person in custody – shouldn’t matter why D’s in custody.

ii) However, LCs : prison environment only one factor.  If in prison, but in a limited-custodial setting, may not be enough to be custody.  Rationale : otherwise, any questioning of a prisoner would constitute custody.  Perhaps need “more than usual restraint” on prisoners.

e) Compulsory meeting w/ G officials:

i) D on probation not in custody when summoned to probation officer’s office.  (Murphy).

ii) 3 factors: (1) interview didn’t convey message that D had “no choice but to submit” to the will of the officer & confess; (2) wouldn’t thrust D into an unfamiliar atmosphere created for subjugating his will; (3) fact that suggestion that interview would continue until confession was obtained didn’t matter – this sort of pressure not equivalent to custodial interrogation, where S “literally cannot escape a persistent” examiner.

f) Relevant Factors

i) The determination of custody focuses on objective factors of police coercion. 

ii) Some of the relevant factors are: 

(1) The purpose of the police investigation. 

(2) The place & length of the interrogation. 

(3) The suspect's awareness of his freedom to leave. 

(4) The suspect's actual freedom from restraint. 

(5) The source of initiation of the contact w/ the suspect. 

(6) The use of "coercive stratagems" by the police. 

(7) The similarity of the setting to the "police dominated" atmosphere of the stationhouse.

(8) Suspect’s youth a factor, but not controlling. Yarborough (US 2004)

4) INTERROGATION – meaning of

a) Interrogation : “express questioning or its functional equivalent.”

b) Functional Equivalent

i) “Functional equivalent" : includes words or actions that police should have known are reasonably likely to elicit an incriminating response from an average suspect. 

c) Intent of the Officer

i) The intent of the police officers to obtain incriminating information, or the lack of such intent, is an important, though not dispositive, factor in this determination. 

ii) Rationale : If an officer intends to obtain information, the tactics that he will employ are more likely to elicit information from an average S than if the officer had no such intent. 

d) Peculiar Susceptibility

i) If officers know or have reason to know that D has a peculiar susceptibility, exploitation of that weakness will generally constitute interrogation. 

e) Routine Booking Questions Are an Exception

i) Booking questions for legitimate administrative purposes (such as determining the arrestee's name, address, place of employment, etc.) are an exception to Miranda's interrogation prong. 

ii) Booking question exception if it is reasonably attendant to legitimate custodial procedures. 

f) Police Procedures

i) Questions attendant to legitimate police procedures (e.g. whether S understands what he is supposed to do in a sobriety test) do not fall w/in the Miranda definition of interrogation. 

g) Confrontation W/ Incriminating Evidence May Be a Form of Interrogation

i) Confronting a suspect w/ incriminating evidence is ordinarily likely to elicit an incriminating response from the average suspect; however, this is not a per se rule.

5) No Application of Miranda to Undercover Police Activity

a) Miranda warnings not required when S is unaware that he’s speaking to a law enforcement O.

b) Rationale : the "coercive atmosphere" of police interrogation does not exist in these circumstances. 

c) Therefore, an undercover agent may validly elicit incriminating statements from a suspect, w/out warnings, under Miranda. 

6) Misdemeanors – Miranda applies equally

a) The Miranda protections apply whether D is arrested for a misdemeanor or a felony. 

7) The "Public Safety Exception" to Miranda

a) Police may ask questions reasonably prompted by a concern for public safety w/out first advising a suspect in custody of the Miranda warnings. (Quarles – arrest in store w/ missing gun)

b) Rationale : Warnings might deter S from answering questions – need for answers here outweighs the need for Miranda protection of 5A privilege..

c) The validity of the public safety "exception" to Miranda does not depend upon the motivation of the individual officers involved. 

d) Generally, the public safety exception is analogous to the exigent circumstances exception to the 4A warrant requirement. 

e) Involuntary Confessions Not Admitted

i) If a confession is involuntary, it is inadmissible even if obtained in response to a public safety problem. The introduction of an involuntary confession at trial violates the Due Process Clause at the time of admission &, thus, exclusion is constitutionally required. 

8) Miranda & Impeachment

a) The failure of O either to give warnings or to abide by them does not prevent the use of the Miranda defective statements to impeach a defendant at trial. (Harris v. NY)

i) But can’t be used as evidence of guilt (jury must be so instructed).

ii) Rationale : D’s right to testify doesn’t include right to commit perjury.  Sufficient deterrence of police misconduct achieved by exclusion from state’s case-in-chief.

iii) Implications of Harris:
(1) Truth-finding function of the trial is superior to 5A values protected by Miranda.

(2) Miranda-defective statements can enter trial through backdoor (can’t be used for guilt, but what’s really stopping the jury from using it so?)

(3) Application of XR in any context beyond case-in-chief provides too minimal benefits at exclusion of reliable evidence.

b) Defense Witnesses – Miranda-defective statements or fruits cannot be used to impeach D’s witness.  Rationale : same as 4A (lack of prep/control over W’s testimony, unlike D’s)
c) Invocation of the Right to Silence
i) A reference at trial to D’s post-warning silence violates D’s DP rights. (Doyle).

(1) The warnings don’t say no penalty for silence, but it’s implicit – it’s a fundamental unfairness question – therefore triggers DPC.

ii) P may, however, impeach D about inconsistent omissions in post-W-W statements – as those omissions are not "silences" protected by Due Process. 

d) Silence Before Warnings Are Given May Be Used for Impeachment Purposes (Jenkins (pre-arrest)& Fletcher (post-arrest))..
i) The constitution does not prohibit the prosecution from impeaching a defendant w/ his pre arrest or post arrest silence before receiving Miranda warnings, as no governmental action "implicitly induced" the defendant to remain silent : No DPC broken promise as in Doyle.

ii) Dissent : It’s “fundamentally unfair” to allow jury to draw inference of falsity silence. 

9) THE FRUIT OF THE POISONOUS TREE & the Miranda Safeguards
a) FPT Doctrine does not generally apply to Miranda violations. 

i) Rationale : Must perform a Cost-Benefit Analysis : Benefits of excl fruits are minimal after the deterrent effect from excl statement itself.  Cost is excl reliable evid/testimony.

b) Subsequent Confessions

i) Where D makes a Miranda-defective confession & thereafter makes a confession pursuant to Miranda warnings, the subsequent confession is ordinarily admissible. (Elstad).

ii) Rationale: The intervening/subsequent warnings “cures” any lingering compulsion from 1st.

c) The Fruits of Involuntary Confessions Are Excluded (Elstad)
i) Even when police officers give proper Miranda warnings, an involuntary confession, & any fruits of such a confession, are excluded from trial. 

(1) Involuntary confessions violate DPC, to which the FPT doctrine fully applies. (Elstad).

d) Physical Evidence as the Fruit of a Miranda Violation: admissible at trial. Patane (US 2004)
e) Police protocol for interrogation that calls for giving no Miranda warnings until the interrogation has produced a confession, then giving Miranda warning, then covering the same ground a second time—statement is NOT admissible. Missouri v. Seibert (US 2004)  Midstream recitation of warnings after interrogation & unwarned confession could not effectively comply w/ Miranda’s constitutional requirement.

i) Concurrence—can’t be justified as “fruit” & doesn’t want to focus on subjective intent of officer.

10) The "Voluntary, Knowing, & Intelligent" Waiver of Miranda Rights

a) Police must seek a VKI waiver of rights before interrogating S in the absence of an attorney.

i) Waiver must be product of free & deliberate choice
ii) Must be made w/ a full awareness both of the nature of the right being abandoned & the consequences of the decision to abandon it. 

iii) No waiver can be considered knowing & intelligent in the absence of Miranda warnings.

b) The State Has the Burden of Proving Waiver (by APOTE)

i) G must make an affirmative showing of free choice & must show that D had the capacity to understand the warnings &, in fact, did understand the warnings imparted by the officer. 

c) "Conditional" Waivers

i) If D makes a conditional waiver of Miranda rights, a subsequent confession is admissible so long as police comply w/ the suspect's condition. 

d) Waiver Valid even if S not told of matters that would be useful in making informed decision

i) Miranda warnings encompass the sum & substance of all the information required for D to make a knowing waiver. 

ii) E.g., the police need not inform a suspect that his lawyer wants to speak w/ him. 

e) Revoking a Waiver

i) S may invoke his rights after answering some questions & thereby w/draw any waiver!!

11) Invocation & Later Waiver
a) If D invokes either his right to silence or limited right to counsel, but later decides to waive his rights. 

i) G must show that the D’s rights were given the proper respect & that no police pressure was responsible for D’s change of heart. 

b) Right to Silence (W-I---W + “scrupulously honored”)

i) No blanket prohibition of or permanent immunity from police interrogation following S’s invocation of the right to remain silent.

(1) Rationale : Goal of Miranda was to require cops to respect S’s invocation & give S control over the time of interrogation, its subject, & its duration.

ii) Miranda requires only that the right to cut off questioning be "scrupulously honored."  

(1) This "scrupulous honor" requirement is generally met by giving S a "cooling off" period, after which S can be asked whether he has changed his mind about remaining silent. 

c) Limited Right to Counsel (W-I-I-W)

i) If S invokes his right to counsel, police officers may not further interrogate him unless S’s attorney is present or unless S initiates at least a generalized discussion of the investigation. 

(1) This rule applies even after S has consulted w/ an attorney. 

ii) Rationale: Unlike for invocation of right to silence, where S may change his mind about being silent, invocation of right to C means D is saying that he feels overmatched & unwilling to deal w/ the police w/o legal assistance.

iii) Bright Line Rule

(1) Confession automatically excluded if police initiate after S invokes right to C.—even if G can make a convincing argument that D knew his rights & voluntarily waived them. 

iv) "Initiation" : by making an inquiry or statement relating directly or indirectly to the investigation.

(1) Inquiry/statement that merely relates to "routine" incidents of the custodial relationship does not constitute initiation. 

(2) “What is going to happen to me now” is enough (Bradshaw), although dissenters argue that need to communicate explicitly about the SM of the investigation.

v)  Not "Offense–Specific" (it IS “Offfense-general”)
(1) S's invocation of the right to counsel under Miranda is not offense specific. (Roberson)

(a) Thus, when S invokes, the police are barred from initiating an interrogation even about a crime different from that for which S was arrested. 

(b) Rationale: benefit of “bright-line” application to all investigations outweighs burdens imposed on police by requirement that they honor S’s invocation of C.

(i) S, after all, has said that he isn’t competent to deal w/ the cops w/o legal help.

(2) Distinction From a Defendant's 6A Right to Counsel

(a) If D requests counsel at the start of formal proceedings, D is invoking his offense-specific, 6A right to counsel.  (McNeil).

(i) Rationale : Miranda & Edwards require at a minimum some statement that can be construed as a request for C’s assistance in dealing w/ custodial interrogation by cops.  Here, ordinary meaning is request for trial C.

(ii) Os may subsequently obtain a voluntary waiver from D for a separate investigation, w/out the presence of counsel or initiation by D. 

(3) Formal Proceedings

(a) An invocation of counsel during a formal proceeding (e.g. arraignment) is considered an invocation of the 6A right to C & not the limited right to C under Miranda. 

(b) Why? No custodial interrogation occurs at a formal proceeding, & Miranda rights cannot be invoked in anticipation of a future custodial interrogation. 

d) Ambiguous Invocations

i) Only a clear invocation of the right to C triggers the prophylactic “initiation” requirement. 

ii) If S’s reference to counsel is ambiguous, interrogation may continue & a subsequent confession will be admissible so long as a knowing & voluntary waiver is obtained.

Requirements: VKI

	Voluntary (Burbine)
	i.  free & deliberate choice

ii.  not product of intimidation, coercion, or deception

iii.  no greater to show voluntary waiver here than to show voluntary confession under DP

iv.  can be voluntary if do not know & understand every possible consequence of waiver

	Knowing 
	i.  aware of: nature of right & consequences of abandoning it

v.  only need to know contents of warnings

vi.  do not need to know:

a.  subjects will be interrogated on 

b.  that previous confession is inadmissible

c.  no diff. b/w oral & written statements

d.  lawyer trying to contact you (Burbine)

iv.  Miranda warnings generally satisfy

	Intelligent
	i.     capable of understanding

v.  not I if incapable of understanding:

a.  low level of mental functioning

b.  drunkenness

c.  lack of English

iii.  can be illogical, still be intelligent


Invocation & Later Waiver

	Right to Silence
	Limited Right to Counsel:

	Inquiry: WIW (Warnings, Invocation, Waiver)?
	Inquiry: WIIW (Warnings, Invocation, Initiation, Waiver)?

	Invocation: indicate wish to remain silent 

- if ambiguous, police probably do not  have to clarify intent
	Invocation: 

i.  must be clear & unambiguous; If ambiguous, police do not have to clarify intent (Davis) 
ii.  not offense specific (Roberson)

	Can resume Qs (Mosley)

i.  cooling off period & 

ii.  fresh Miranda rights
	1.  Initiation (by () (Edwards)

i.  if invoke, to waive—( must initiate further communication

ii.  not initiation if: ( responds to police Qs OR makes inquiries or statements about routine incidents of custodial re’ship

iii.  probably initiation if: Q by ( “what is going to happen?”

iv.  protections continue after suspect has consulted w/ atty

2.  VKI waiver


CONFESSIONS & THE FULL-FLEDGED 6A RIGHT TO COUNSEL

1) The full-fledged 6A right to counsel prohibits the police or secret G agents from "deliberately eliciting" incriminating statements from S in the absence of counsel after the initiation of adversary judicial proceedings. (Massiah).

a) This applies to everyone & everything (after, e.g., indictment, charge, arraignment).

i) Cops can’t question w/o counsel. Period. No invocation needed, but can give Waiver.

ii) Cops also can’t surreptitiously elicit information.  However, they can surreptitiously gather, as long as they don’t deliberately elicit.

b) Deliberate elicitation not focus on subjective intent of the officer but rather, on whether a reasonable person would find it likely that a planned course of conduct would lead to the elicitation of incriminating information from a formally charged defendant. (i.e. indicted) (Brewer – Christian Burial Speech).

i) Fellers—DE for police, post-indictment, to tell D in his home that they had a warrant & wanted to discuss the crime.
ii) How deliberate (jailhouse plants):

(1) Intentionally creating a situation likely to induce D to make incriminating statements in absence of counsel violates Sixth Amendment (Henry).

(2) Must be a state agent to violate 6A.

c) Rationale : Unlike 5A protections which focus upon police coercion, the 6A focuses on whether the state acted unethically by interposing itself between the accused & his counsel after the commencement of adversarial proceedings.

d) Anti-Rationale : Why do we have this rule?  If its to prevent compulsion, there is already a 5A rule against that.  Rehnquist (not in Massiah): Why does D have right to counsel as a ‘guru’ who must be present whenever D has an inclination to reveal?
i) Perhaps  it’s b/c  once govt. has brought formal charges, adversary relationship is cemented – once attorney is chosen as representative, G may not try to circumvent relationship.

2) Sixth Amendment Waiver (W-W)

a) The full-fledged 6A right to C automatically attaches at start of adversarial judicial proceedings. 

b) Os must then obtain a "VKI" waiver from D before an officer's deliberate elicitation of information.

i) Rationale : 6A right to rely on counsel is so important that once it attaches, cops prohibited from certain investigatory techniques permissible in pre-attachment stage. 

c) A waiver of the 6A right to counsel will not be found merely because D was warned of his rights & subsequently confessed. 

i) G must affirmatively show that D knowingly & voluntarily waived his rights & confessed. 

d) 6A Warnings

i) The Miranda warnings generally provide the sum & substance of 6A rights. 

ii) No extra warnings are usually necessary to support a VKI waiver of the 6A right to counsel. 

iii) One exception, however, is that the suspect must be told if his counsel wants to see him.

(1) Such a warning is not required under Miranda. 

e) 6A "Initiation" Rule

i) Police officers may seek a waiver of a D’s 6A right to counsel unless D invokes his right to counsel : Then in W-I-I-W. (Patterson : Don’t need to go through counsel if D hasn’t invoked; Jackson : if D has invoked, need W-I-I-W or through counsel).

ii) After an invocation of his rights, O may only interrogate D absent counsel if the defendant "initiates" a generalized discussion regarding the pending charges. (Jackson).

iii) Initiation is a bright line rule that requires exclusion of any statement obtained through interrogation in the absence of C from D who didn’t initiate after invocation.

f) Offense–Specific Invocation

i) After an accused has invoked his 6A right to counsel, O may validly approach the accused & seek a waiver regarding crimes different from that w/ which the defendant is formally charged. This is so even if D has not initiated. 

g) Impeachment

i) The 6A bright line initiation rule is considered a prophylactic safeguard of the right to counsel &, thus, while statements obtained in violation of the rule are excluded from the prosecution's case in chief, they may still be used to impeach the credibility of the defendant. 

3) "Deliberate Elicitation" & the Passive Ear

a) If a G informer "passively listens" to an accused w/out any affirmative attempt to "elicit" incriminating information, there is no 6A violation & the statements may be introduced in court.

b) Similarly, if a private individual obtains information from an indicted defendant, & then unilaterally refers it to G, the information is admissible because there is no improper "elicitation" by G. 

4) Deliberate Elicitation & Continuing Investigations

a) Statements pertaining to pending charges are inadmissible when obtained absent counsel or waiver of counsel, even if the purpose of the investigation was to obtain information about uncharged crimes. 

b) However, statements concerning uncharged crimes, obtained in the absence of counsel, are admissible in subsequent prosecutions for those crimes, at least insofar as the 6A is concerned.

5) Remedies

a) Jackson-defective statements (after invocation, but no initiation/waiver):

i) If S invokes, W-I-I-W, statements w/o waiver (initiation) are excluded from case-in-chief (Harvey)

ii) Jackson-defective statements can be used to impeach D.

iii) Rationale : This is merely a transposition of the “prophylactic standards” of 5A Miranda.

(1) This is NOT itself required by the 6A.

b) For actual 6A violations, the SC has not yet decided:

i) Some LCs reason that b/c the 6A is constitutionally based, not prophylactic like Miranda, can’t use 6A violation evidence for impeachment.

(1) The violation of the 6A occurs when the incriminating info is admitted at trial.  It’s at this point that the right to C is effectively vitiated, b/c it’s at this point that C’s role in effectively defending D is impaired.

(2) This is in contrast to 4A when violation occurs at time of illegal search, not when admitted at trial.

ii) Similar reasoning has been applied to the Fruits.

	Right To Counsel

	Fifth Amendment Limited Right
	Sixth Amendment Full Fledged Right

	Can attach before adv Proceedings
	Only attaches after adv proceedings

	Only attach/apply when in custody
	Once attached, applies in/out of custody

	Interrogation

· Focuses on suspect
	‘Deliberate elicitation’

· Focuses on officer

	Undercover Agents – NO
	Undercover Agents - YES

	Invoked during custodial proceeding
	Can be invoked at judicial proceeding

	Covers all offenses (not offense specific)
	Only covers charged offense (offense specific)

	Limited Exclusionary Rule
	Broader Exclusionary Rule


The Right to Counsel


[image: image1]
BASICS OF THE RIGHT TO COUNSEL

a) Rights Provided

i) The 6A’s guarantee of assistance of counsel encompasses 

(1) the right of indigent Ds to receive appointed counsel, 

(2) the qualified right of a non-indigent D to use retained counsel of choice. 

ii) Counsel must provide "effective" assistance, & generally must be under a conflict of interest. 

iii) Waiver : The right to assistance of counsel & to "effective" assistance may be waived.

iv) These rights apply only at trial or at "critical" pre-trial stages. 

b) Strickland – Performance & Procedure

i) 2 prongs of Right to Counsel: (1) Performance (2) Prejudice

ii) Performance Prong:

(1) Constitutional deficiency = ‘errors were so serious that counsel was not functioning as the ‘counsel’…guaranteed by 6A”

(2) Inquiry : whether counsel’s assistance was reasonable considering all the circumstances, considered from the time of trial.

(3) HIGHLY DEFERENTIAL – there is a strong presumption that counsel’s conduct falls w/in range of reasonable

(a) Strategic decisions are virtually unchallengeable - unless D shows ‘strategic’ decision was really no decision

iii) Prejudice Prong

(1) D must show that errors were so serious as to deprive D of fair, reliable trial
(2) Inquiry : is there a reasonable probability that, but for counsel’s unprofessional errors, result of proceeding would have been different.

(3) Must show more than just that error had ‘some conceivable effect on outcome’
(4) Determined by the state of the law at the time of trial
c) The Right to Appointed Counsel for Indigent Defendants

i) Applies in all federal criminal prosecutions, & in all state felony prosecutions. 

ii) Misdemeanor or petty offense : must be provided if D receives an actual jail sentence (even if the sentence is immediately suspended & D is placed on probation).

iii) No constitutional right to appointed counsel of choice. 

(1) TCs have broad discretion to decide whether to accept a D's preferred choice of counsel. 

d) Criminal Prosecution" – Right to Counsel Protections only apply in

i) Attach after "adversarial judicial proceedings" have begun, & trial process has reached a "critical stage". 

ii) "critical" : if substantial potential prejudice to D’s rights inhere in a confrontation, & the presence of counsel may help to avoid that prejudice. 

	Critical stages include 
	Non critical stages include

	· a preliminary hearing, 

· a post indictment lineup, 

· a guilty plea negotiation, 

· & a sentencing hearing. 
	· photographic identification procedures, 

· handwriting exemplar procedures, 

· probation revocation hearings, & 

· administrative detention of inmates. 




e) The Right to Counsel on Appeal

i) First appeal : per se Due Process right to effective counsel. 

ii) Later appeals / Collateral / Cert : no such right 

f) Due Process Right to Tools W/ Which to Prepare an Effective Case at Trial & on Appeal
i) State must provide technical support for counsel so that an effective case can be prepared. 

ii) The Right to a Trial Transcript

(1) In order for an indigent D to have adequate access to the appellate process, a trial transcript must be provided by the state. 

iii) The Right to Obtain Expert Witnesses for Trial

(1) Due Process requires that indigent Ds receive the basic tools of an adequate defense at trial, including expert witnesses where necessary for an effective presentation of the case.

The Right to "Effective Assistance" of Counsel

a) The right to counsel means the right to effective assistance of either appointed or retained counsel.

b) If there is no right to counsel, there is no right to effective assistance of counsel. 

2) Ineffective Assistance Based on Deficient Performance

a) If  C's performance falls below "prevailing professional norms" & performance causes "prejudice" : Deficient. 

b) Rationale : there is a reasonable probability it affected the outcome (i.e., but for the attorney's errors, there is a reasonable probability that the case result would be different).

c) Determined on a case-by-case basis.

3) Per Se Prejudice

a) Are certain very limited circumstances in which ineffectiveness & prejudice are presumed, because the likelihood that any lawyer, even a fully competent one, could provide effective assistance of counsel is so minimal that a presumption of prejudice is appropriate w/out inquiry into the actual conduct of the trial.

b) Imposter cases :Logic wasn’t incompetence but that ‘attorney’ was acting illegally & hence might have been unable to mount a truly vigorous defense for fear of backlash

c) Disbarred lawyer: Cts have upheld rep. by attorney w/ revoked license for failure to pay dues

d) No lawyer

e) Lawyer w/ Alzheimers

f) Lawyer is burdened by actual conflict of interest.

4) Ineffective Assistance Based on Conflict of Interest

a) Multiple representation of clients not a "per se" violation of right to EAC – but it’s suspect.

b) Judicial Inquiry:

i) when attorney makes pretrial motion for appointment of separate counsel based on conflict of interest, judge is required to hold hearing on issue.  Failure to hold the hearing is a per se reversal – unfair trial from outset, no need to show prejudice.

ii) If J knows or should know about conflict : required hearing.  Rule 44(c) (also requiring J to “take appropriate measures to protect D.”)

c) Test:

i) Presumption of prejudice if D establishes that C "actively represented conflicting interests," & that "an actual conflict of interest adversely affected" the lawyer's performance.

ii) This applies when there has been no hearing or when hearing but no conflict found.

d) Rationale : Loyalty primary function of C.  Cnflicted C may not put on best defense b/c of other Ds

e) Waiver: Most courts hold that a D may waive his right to conflict--free counsel by making a VKI, clear & unequivocal waiver. 

i) TC has discretion whether to accept the waiver.

ii) Egregious conflicts are not waivable 

f) Final Note : When judges read briefs, they ask:

i) Is D factually guilty?  Did G misbehave?  What’s it going to look like to the public to grant this reversal?

	Application of Strickland

	Failure to make motion to suppress
	Did motion have reasonable chance of success? Reasonable chance that w/out evidence would have been reasonable doubt?

	Failure to introduce adequate mitigation
	Is mitigation possibly damaging or just not very helpful?

	Sleeping in courtroom
	how often? What parts?

	Ignorance of relevant law
	Generally easier to show deficiency here. (Kimmelman: IAC where C didn’t make discovery request on mistaken assumption that P was required to turn over)

	Duty to Investigate
	Pretrial investigation is a component of effective assistance

· info supplied by D is usually adequate unless a reasonable attorney should double check it
· IAC if failure to pursue possible alibis, investigate med records in sex abuse cases, eyewitnesses

	IAC at Guilty Plea stage
	Usually stems from counsel incorrectly estimating sentence

· difficult to show prejudice : D must show that, but for counsel, D would have rejected plea & insisted on going to trial
· did D already reject similar plea?  Hill : don’t need to show you would have been acquitted, only that you would have preferred to ‘roll the dice’ then take what you got

· IAC in going to trial – maybe if D has absolutely no defense & attorney advises D to go to trial


Grand Juries

1) Original purpose of GJ was protectionist: interposition between ( & state

2) Charge of GJ : determine whether there is PC that a crime was committed & that accused committed it.

a) Alternate test: was there an adequate basis for the charge?

3) Also a Presentment Role:

a) Inquiring into other matters not brought up by P which may have criminal implications.

4) Grand Jury Powers / Quashing
a) No real limits on amount of evidence that can be demanded by GJ subpoena

i) Current test : request may be quashed as unreasonable or oppressive where there is no reasonable possibility that the category of materials will produce information relevant to the general subject of the GJ investigation. US v. R. Enterprises
ii) Compare trial subpoena: must satisfy a 3-pronged test for relevancy, admissibility, and specificity. Nixon
iii) Effect on W irrelevant. Bransburg v. Hayes (journalist’s beat w/ Black Panthers ruined).  State laws differ.

b) Courts CAN still take action if it appears the GJ is not acting in the course of a good faith investigation.

i) GJ is actually harassing witness
ii) GJ being used as a discovery device for civil litigation, a court will intervene, b/c it is unfair for G to use the GJ subpoena power simply to assist itself in obtaining a civil remedy.  

(1) Elie v. Littlejohn (CB914) (racial purpose—investigation into civil rights shooting turned into venue for harassment of NAACP local chapter)

(2) P cannot call a person who has been indicted by a GJ To testify before that GJ in order to gather evidence for the pending prosecution.  Indictment ends the GJ for that person.

(a) However, GJ may call an indicted person to investigate new charges.

(b) US v. Doss (6th Cir. 1977) – If a substantial purpose of calling an indicted D is to question him secretly and without counsel present …. It’s a violation of the right to counsel (6A) and the DPC (5A).

iii) Prosecutorial misconduct—must amount to overbearing the will of the grand jury. McKenzie (CB 904 fn 25)

iv) Perjurious testimony revealed after trial: relief denied.  Indictment can be dismissed if bring it up before the verdict.
v) DOJ must warn GJ of counter-evidenceChallenging GJ: only successful challenges to GJ indictments so far involve racial composition of GJ

c) Discriminatory Selection: violate the EPC & perhaps fundamental fairness under DPC.

i) Valid ground for setting as a crim conviction, even where D has been found guilty BARD by a properly constituted petit jury at a trial on the merits that was free from other constitutional error. Rose v. Mitchell
ii) A white D has 3P standing to complain that blacks were excluded on racial grounds in violation of the EPC. Campbell
iii) Statistics used to make out a prima facie case of discrimination against Mexican-Americans, even where a majority of a county’s population were Mexican-Americans. Castaneda v. Partida
iv) Discriminatory Selection of Grand Jury Forepersons doesn’t require reversal of a conviction.

· The ministerial functions of the foreperson and the deputy added little to the role that any particular grand juror plays. Hobby v. US
d) Most defective issues at GJ proceeding are subsumed at trial – if GJ didn’t have PC, but at trial there was BRD, than there was no problem

e) Evidence before the GJ: there’s no source of law determining what kind of evidence GJ has to go on; a separate, ind. body. Costello challenged GJ indictment: couldn’t possibly have had enough evidence.  Ct – 

(1) What if there was evidence that GJ was NOT impartial?

(2) GJ is inquisitorial, not adversarial
(a) Inadmissible evidence often has probative value, and the GJ’s function is investigative, not adjudicative.

(b) many evidentiary rules are designed to ensure fairness in an adversary proceeding, and the GJ is not adversarial.

(3) Misleading effects remedied at trial
(4) GJ proceedings would be greatly burdened if rules of evidence applied.
ii) Illegally Obtained Evidence can be used in the GJ proceeding. Calandra: Applying the XR “would unduly interfere with the effective and expeditious discharge of the GJ’s duties” and sufficient deterrence of illegal police activity would flow from the fact that the tainted evidence couldn’t be used at trial.

iii) Exculpatory Evidence: P does not have to present “substantial exculpatory evidence” to the GJ. Williams
5) Secrecy of Proceedings
a) FRE 6(e): Witness may disclose their own GJ testimony to whomever they want

i) 6(e) mandates recording of GJ testimony. Made available to opposing attorney for impeachment use on cross.  Transcript not required to be made available until after direct (you study it at lunch).

ii) Amended by Patriot Act to allow more sharing of grand jury info
b) Counsel not currently allowed in room; wait in the hall - witnesses run out to ask them questions Conn v. Gabbert
i) Lack of spontaneity of testimony

ii) Transformation of GJ into an adversary proceeding

iii) Loss of secrecy with resultant chilling effect on witness cooperation with the accompanying problem of multiple representation.

iv) Would indigent witness be entitled to appointment of counsel?

v) Also, if you’re investigating a group, one member may wish to cooperate with the GJ secretly, but if counsel is present, counsel may represent the whole group, which would lead to non-cooperation of the one potential witness.

vi) But, evidence from the states that allow counsel: Speeds the process by eliminating the walk outside the room on every question; Reduces the # of questions requiring conferences b/w witness and counsel; Educational process—b/c counsel is present—promotes a better understanding of the GJ within the bar.

c) GJ minutes are exempt from disclosure

d) Why the secrecy?

i) Witnesses may be afraid to come forward & testify

ii) Witnesses would be less open in testimony

iii) Assure that persons accused but exonerated are not publicly humiliated

6) GJ is not ‘custody’ for Miranda purposes.

7) Separation of Powers:  Courts may not use supervisory power to control goings-on in GJ.  

8) Role of Prosecutor
a) Legal advisor to GJ

b) Presents evidence to GJ

i) GJ may request additional evidence

ii) P not obligated to present exculpatory evidence: under what source of law would ct impose on GJ?

iii) Very high bar for P misconduct, maybe knowingly presenting perjured testimony
9) Subpoenaing Criminal Defense Attorneys: determine the monetary arrangements b/w attorney and clients.

a) NOT protected by ACprivilege, except if would disclose the motive client had for seeking counsel in the first place.

b) D attorneys argue more broadly that a GJ subpoena on a defense attorney chills the AC relationship and might lead to disqualification b/c the attorney is forced into being a witness against her own client.

i) Generally has been rejected. However, ethics in some states prohibit P from subpoenaing defense attorneys without prior court approval.  See ABA Model Rules of Prof. Conduct R. 3.8(f).

ii) This applies to state as well as in federal prosecutors.  28 USC §530(b) (McDade amendment).

Warnings at the Grand Jury: W called to testify w/out being told why they are being called, what the purpose of the inquiry is, and whether they are suspected of criminal wrongdoing. Furthermore, there’s no counsel and, in many states, individual witness can’t refuse to talk. B/c grand jurors and P can ask leading questions, a witness who might be a target of the GJ has good reason to fear that a slip of the tongue may come back to haunt her.

US DOJ has added sections that require a witness be advised of several things: The general subject matter of the inquiry; The witness may refuse to answer questions that would tend to incriminate; Any answers may be used against the witness; The witness may step outside the grand jury room to consult with counsel.

Note – no private right of action for a violation of the warnings: Only thing that will happen is an internal investigation (disciplinary).
Also, the guidelines say: known targets of an investigation should be advised that they are targets and should be invited to testify voluntarily. If they refuse, a subpoena should be issued only after the GJ and the P have approved the subpoena.
Discovery 

Criminal Discovery: Unlike Civil Discovery: no constitutional right to discovery in a criminal case Weatherford
1) The Basic Issues
· Rule 16(d): allows court discretion in issuing protective or modifying orders “or to make such other order as is appropriate”

· Arguments against discovery

· Favors the accused too much Garsson
· Can get to the witnesses to create fear

· Allows D to prepare perjured defense, can manipulate trial

· Arguments favoring discovery

· gravity of liberty and reputation interests argue for liberal discovery rules

· see ABA discovery standards

2) Discovery on Behalf of the Defendant

· names and addresses—the paradigm fight.

· BA suggested requiring disclosure of names & addresses. Prosecutor takes protecting civil W’s very seriously.  Schaffer would never give an address.

· Must interview W”s to get basic info 

· & get prior statements to impeach!  Must have someone else there so they can testify (you can’t testify or you’ll be disqualified!)

· witnesses are killed, and afraid even if unfounded, but intimidation of witnesses is the bigger problem - so perjury is a problem

· at trial the names will be revealed anyway but the risk decreases with the less time, after testimony, it is less of a problem

· talking to W’s: government witnesses cannot be prohibited from talking to defense but the witness can do whatever they want, no discovery for testimony

· defense can approach the witness but it is hard to get them to talk 

· Rule 16: tells what discovery is required to be provided by the prosecution

· (a)(1)(A) defendants own written or recorded statements

· Rule 16 not provide for co-defendant statements but ABA Standard does

· (a)(1)(B) defendants prior record

· (a)(1)(C) documents and tangible objects

· (a)(1)(D) reports examinations and tests

· (a)(1)(E) expert witnesses

· Jencks Act 18 USC § 3500 and Rule 26.2: statements of other government witnesses not disclosed before trial, provides discovery after the witness has testified on direct

· to discover, the statement must be - after witness testified, related to the direct testimony, a limited amount, verbatim made or adopted by witness

· use artful manipulation to get to overnight recess because only get statement after direct examination

· Discovery discretion; judge has great discretion to order discovery

· can force government to say which loads they wont rely on

· government had to identify in advance and with specificity what documents plan to use

· Racial Profiling & Defenses Not Related to the Merits of the case. Armstrong (1996) D’s trying to get data on pool of people tried for drug-related crimes to make a defense that crack cocaine laws applied unfairly to blacks.  Court: evidnce not related to Prosecutor’s case in chief.

· Stevens dissent—agreed w/ R16 analysis but would grant discovery under the court’s equitable power.  Query—what about in state court—may have greater equitable power in relation to R16.
· Breyer concurrence—insufficient preliminary showing of racial profiling.  To get discovery, must first make a preliminary showing of the profiling/discriminatory behavior.
· Difficult hurdle to surmount.  Should carefully review cases in your circuit to determine how much you have to show to get discovery.
· Freedom of Information Act (fed/state law)—very powerful source of discovery.  Govt has to do the copying & redacting for you.

3) The Prosecutor’s Constitutional Duty to Disclose

· Brady-Agurs-Bagley: Evidence on demanded by the accused must be disclosed if it would tend to exculpate him or reduce the penalty
· Most important crucible for prosecutorial evidence. Prosecutors really don’t want to have conviction overturned for this. ( How do these cases happen? 1) Mistaken W ID; 2) Prosecutor  misconduct

· The Brady Rule: prosecution cant withhold evidence, which if made available, would tend to exculpate or reduce the penalty
· Even if the attorney didn’t know about the information, if it is attributable to the government then it is still a due process violation Giglio
· Materiality test: “Evidence is material only if there is a reasonable probability that, had the evidence been disclosed, there would have been a different result” Bagley

· Reasonable probability = sufficient to undermine confidence in the outcome

· Bagley (Conviction reinstated- Despite D’s specific request to disclose deals with witnesses, govt didn’t disclose signed K’s with the ATF to be paid for undercover work * impt category of impeachment material)
· Bagley Concurrence (Blackmun, O’Connor) specific request not relevant—single standard of materiality.  Agurs Character of evidence & not prosecutor—outcome oriented test(  no relevance unless the failure to respond to a specific request has affirmatively misled.

Four general points Souter made that dissenters didn’t disagree with about Brady/agurs/bradley (Kyles v. Whitley) 
(1) Showing of materiality doesn’t require a showing by a preponderance that would result in an acquittal (not a hung jury)

(2) Burden on D—D doesnt have to show that remaining evidence is insufficient, just need to show that the undisclosed evidence could reasonabley have put the whole case in a different light

(3) If the evidence is material (satisfies reasonable probability test), by definition the error isn’t harmless

(4) Cumulatively (not just the omitted evidence), does the omitted evidence establish a reasonable doubt that didn’t otherwise exist (like Strickland).
· Agurs: Failed to disclose V’s prior criminal record which would have supported self-defense not material. 

· Majority accepts view that need to create reasonable doubt among the twelve jurors
· Rejects the “might test”—anything might effect the jury’s verdict.

· Stronger cases make it hard to establish materiality

· Identical evidence in 2 different cases—materiality can differ

· Jury’s reasonable doubt, not judge  But appellate court had no contact w/ the jury.  So asking what would a reasonable jury have thought about the ommitted evidence?

· Evidence that would impeach a government witness can be material but wasn’t in Bagley 

· Bagley Dissent: Impeachment evidence of 2 and only witnesses  Proposed standard that P has to turn over all info that “might reasonably be considered favorable to the D’s case”  failure to do so never harmless error.  *Major disagrement among the justices about how much pressure they want to impose.

· U.S. v. Boyd (7C): 1) Reasonable probability that jury would’ve acquitted on at least some of the accounts had the jury disbelieved the essential testimony of the govt W’s; 2) Might the jury have disbelieved the essential testimony bec. of the impeachment evidence
· P didn’t disclose 1) “undisclosed favors” to govt W’s (drugs, sex, parties, phone use to witnesses against gang); 2) knowingly allowed perjured testimony (govt portrayed W as having “seen the light,” presented himself as clean, while the govt itself had provided him recreational drugs!)  ( conviction vacated.

· Evidence was beyond the class of evidence already beforfe the jury that the W’s were lifetime gang members.  This would lead jury to question character & lead jury to wonder whether they were “promised more than what was contained in their plea agreements,” & jury might have seen the lavish gifts as a sign that prosecutors’ doubted the reliability of their own W’s testimony.

· Suppressed evidence that would have been inadmissible at trial may still be Brady violation but must still be material. (if not egregious and facts strongly against D, probably won’t matter, but if ex. cellmate saying he committed the crime is inadmissible (because is hearsay) but may be a Brady violation because it can change the outcome of the trial because it leads to admissible evidence) Wood v. Bartholemew (1995)

· Unawareness of the evidence no excuse. Kyles
· Defendant can challenge the voluntariness of a guilty plea with a Brady claim. Sanchez.

· Reasonable probability test is whether defendant would have refused a plea and gone to trial

· Waiver: Can waive constitutional right to disclosure of impeachment information & info bearing on affirmative defenses. Ruiz (2002)

· VKI—Constitution not require disclosure of impeachment evidence before plea bargain

·  backbone of the conviciton is D’s admission of facts under oath, ( the potential impeaachability of govt W’s is irrelevant to having an accurate plea of guilty.  Here, we can establish accuracy w/out regard to impeachability bec. came from D’s mouth in open court.

· Caveat—factual innocence3 part test—1) Nature of private interest at stake, 2) additional safeguard, 3)adverse impact of safeguard on the govt.  Worried about the impact of the additional safeguard- inefficiency, disclosure of witnesses & informants. 

· Sentencing phase (Death Penalty): Banks v. Dretke (US 2004) Death penalty phase tainted by a Brady error—failure to disclose that W had been paid $200 & had confered w/ Prosecutor about the testimony.  Evidence at sentencing phase (death penalty) that D was a continuing criminal & violent threat to society. 
· Deferential review—intervene if “strongly convinced” that the district judge judged wrong.

· Kapra alternative: in camera hearing, court examines all the P’s files.  Totally unpractical & makes no sense—pressure should be on the one who knows the case. Still need post-trial review.

4) 5A DPC violations- Perjured testimony: Mooney v. Holohan: violated if government engages in deliberate deception of court and jury by the presentation of testimony known to be perjured.  Reversal required if false testimony could have affected the judgment of the jury.

5) No Duty to Preserve: police do not have to preserve exculpatory evidence, only a violation of due process if defendant can show “bad faith” on the part of the police

· Law enforcement officers not required to preserve breath samples, not reverse conviction; don’t always have a duty to preserve. California v. Trombetta (unanimous):

· To create a duty must argue that the evidence would have played a significant role in defense; must show bad faith on behalf of the police
· Bad faith required. Arizona v. Youngblood: Police failed to preserve a semen sample in child molestation case
· Bad faith = must necessarily turn on the police’s knowledge of the exculpatory value of the evidence at time it was lost or destroyed.”
· Dissent Blackmun said police should preserve evidence where no comparable evidence is available to the P & reasonably should know the evidence has the potential to reveal immutable characteristics of the criminal & exculpate.

· Can try to Infer from Bad Faith: ( infer that evidence was harmful to prosecution case.
· Not a Brady question—no reason to believe at all the evidence would’ve been exculpatory Trombetta and Youngblood aren’t Brady cases because not about withheld material but about destroyed material; the evidence no longer exists so don’t know about exculpatory value of the missing evidence

· Brady asks about the outcome impact of material that is known to be exculpatory

· No duty to use the best technology or state of the art methods court declines to use DP to impose. Jury can still take into account.
6) Discovery by the Prosecution

· Sanctions for nondisclosure by D: disallowing evidence that is not disclosed where required. E.g. alibi W’s. Taylor and Lucas.

· State notice of alibi statutes OK. Williams v. Florida(1970)

· 14A: no due process violation because still a fair trial because are reciprocal duties
· 5A: no compulsion because: 

· would make the disclosure anyway in the middle of the trial.

· not being compelled to put on an alibi defense at all (answers on cross-examination are compelled in the same way this is compulsion so there really isn’t compulsion)

· Recirpocality requirement  for alibi requirement.Wardius v. Oregon(1973)

· Pretrial Discovery: R16(b): requires the D request similar information first

· the ABA would just allow discovery without request

· Pretrial discovery, not trial discovery ( Court can compel discovery of the investigator’s report to cross-examine. U.S. v. Nobles
· The amount of disclosure to be required = amount that the investigator would use to discredit the government W (just enough to prevent the use of the work product doctrine as a sword by the defense)

· Work product cant be extended wholesale to prevent production of evidentiary matter. Williams
· if the judge can force P to disclose for its W’s, there is no reason why it wouldn’t apply to the D

· Prior to trial each party can prepare and seek witness statements on their own, but at trial a prior inconsistent statement is unique and of great evidentiary value ( must be disclosed at judge’s order.
Guilty Pleas

	              Guilty Pleas – Pro                                                     Guilty Pleas – Con 

	1) Aids in ensuring correctional measures

2) Avoids delay & increases probability of CM

3) acknowledges guilt/accepts responsibility

4) Avoids public trial where possible damage

5) Prevents undue harm to ( from conviction

6) Possibility of granting concessions for cooperation

7) Limits judicial discretion


	1) Danger of convicting innocent persons

2) Prosecutors bargain to move cases

3) Bargaining distributes unevenly among offenders

4) Wasteful & inefficient

5) Reduces deterrent impact by lowering sentences

6) Punishes people who exercise right to trial

7) Limits judicial discretion

8) Innocent people who can’t afford bail may plead guilty just to get time served on minor charges/guilty people w/ serious crimes may not get punishment they deserve


1) Constitutional Right to Trial: D may not be penalized for exercising right to go to trial.  
a) Framing problem: plea bargain = reward or trial = punishment?  Judge not allowed to consider that D refused to plead, but can judge consider ‘lack of remorse’ as sentencing enhancer?
b) Federal Sentencing Guidelines contain two-level sentence reduction for “admission of responsibility”
i) FSG generally takes power away from the judges & puts it in the hands of the charging P – consider effect of mandatory minimums
c) Vindictiveness – sentence will almost always be upheld unless judicial behavior was vindictive.
2) Requirements for VKI Guilty Plea
a) Guilty plea must be VKI, because it involves the intentional relinquishment of con rights (5A priv self-incrimination; DP right to being acquitted until proved BRD; 6A trial rights).
b) Need to develop a record (of VKI) : Boykin majority wants cops to develop a record that specific warning given about each of the 3 constitutional rights being given up.
i) LCs, though, are flexible : Absence of a record creates a presumption of invalidity - can be overcome by G.  (G can rely on custom, practice & law the jurisd for presump that D was informed of the necessary rights : especially now, when Boykin colloquies have been required for so many years).

c) Pressures on D (Voluntary)
i) GPs tied to third party health, etc., not invalid simply because pressuring.  No improper coercion that would be likely to overbear the will.
ii) Wired pleas – J needs to be especially careful of accepting GP.
(1) May be reversed if J wasn’t aware of nature of pleas & lacked opportunity to question (
d) Knowledgeable
i) Need knowledge of:
(1) Elements of the Crime are integral part of K during pleading.
(2) Penalty imposed (incl concurrent or consecutive).
ii) No knowledge needed of:
(1) Collateral issues: deportation; future prosecution under multiple offender law; loss of driver’s license; loss of business opportunities; parole revocation or parole generally.

3) Conditional Guilty Pleas – allow D to enter plea & reserve right to appeal admissibility of G’s main evidence.  (required in Fed – Rule 11(a)(2)).  Some people argue that GP waiver should include waiver of right to appeal, it’s a factual establishment that closes the record.
4) Remedies:

a) May be able to w/draw plea
b) May only receive new sentencing hearing
i) Rationale : undermines value of plea if it was geared towards a specific judge)
Proof Beyond a Reasonable Doubt

1) Constitutional Requirements: 

a) Proof BRD is a constitutional component of DP

b) Better for guilty person to go free than innocent person to be convicted.

c) 7th & 4th have refused to even DEFINE GBARD because it “muddies the waters” rather than clarifies it.

d) Ginsburg advocates a clear definition—“moral certainty” & “abiding belief” impossible to actually parse.

2) Jury Instructions on BRD
a) Defective jury instructions are per se constitutional error & require reversal

b)  “Presumed Innocent” Instructions
i) Presumption of innocence instruction not constitutionally required in every case. KY v. Whorton 

ii) Taylor v. KY: was required where TC’s instructions were “spartan,” the P made improper remarks, and the evidence against D was weak.

iii) Must evaluate a request for instruction on presumption of innocence “in light in the totality of the circumstances—including all the instructions to the jury, the arguments of counsel, whether the weight of the evidence was overwhelming, and other relevant factors—to determine whether D received a constitutionally fair trial.”

c) Reasonable Doubt Instructions
i) ‘grave uncertainty’ or ‘actual & substantial doubt’ is too high a standard for RD on their own “suggest a higher degree of doubt that is required for acquittal under the RD standard.”  Cage v. Louisiana (US 1990)

· Reference to “substantial doubt” did NOT overstate the degree of doubt necessary for acquittal. Victor IF it’s being compared to mere possibility, bare imagination, etc.

ii) “abiding conviction to moral certainty” is okay. Sandoval v. California & Victor v. Nebraska (combined – US 1994).

(1) Reference to moral certainty is unclear, but okay in light of the other language – court doesn’t condone its usage.

(2) “Need to reach a subjective state of near certitude of the guilt of the accused.”

3) Scope of BRD Requirement: As a general rule, all elements of a crime must be proven BRD.

a) Impermissible Burden-Shifting: 

i) Can’t shift burden to D to disprove an element of the crime charged.  Maine system required P only to find only unlawful & intentional murder, D had to prove “heat of passion”  Unconstitutional- if chooses to distinguish between types of crimes, can’t to put BOD on D.  (Mullaney).

ii) May place BOPer for SD, Intoxication as a D on D. Martin v. Ohio recognized that evidence offered to prove SD may also negate a purposeful killing, but rejected that factual overlap together with D’s burden to prove SD, would mean that D would have the burden of disproving his guilt of the crime itself.

b) Extending beyond statutory max:

i) Any fact which extends beyond statutory max must be found BRD by jury.  Jones.

ii) Recidivism is OK as sentence raiser – no problem in fact finding (prior convictions already subjected to BRD) Almendez-Torres (US 1998) approved scheme allowing judge to impose 20 yr sentence bec. D previously convicted of aggravated felonies, even though increased sentence from 2 yrs to 20.  w/in sentencing rules & already convicted BARD of the previous felony.

c) Factors & Extending beyond Sentencing Range:
i) No: Aggravating Factors that take a Sentence Outside the Guidelines Range. Blakely (TC imposed an additional 37 months on a 53 month sentence for kidnapping after making a judicial determation that D acted with “deliberate cruelty” (had pled down to 2nd degree kidnapping) ( Violated D’s 6A right to trial by jury.)  Applying Apprendi: Facts other than a prior conviction were used to increase the penalty but not submitted to a jury or proved BARD.

ii) Apprendi v. NJ (2000) “Any fact that increases the penalty for a crime beyond the prescribed statutory maximum,” apart from prior convictions, “must be submitted to a jury & proved BARD.” 

(1) Due process violation where D was convicted of illegal possession of firearm (5-10 year sentence), but judge imposed 12-yr sentence under statute ( penalty for hate crimes.

iii) Harris—Apprendi: any fact extending D’s sentence beyond the maximum authorized by the jury’s verdict needs to be in the domain of the jury; McMillan : okay if you’re within what the jury’s verdict has authorized

iv) McMillan v. PN (1986) approved a scheme requiring 5 yrs imprisonment if judge determines during sentencing aggravating factor that perpetrator visibly possessed firemarm. Limited by Apprendi
d) Apprendi & the Death Penalty – Ring v. Arizona (US 2002)
i) Capital Ds, no less than non-capital Ds, are entitled to a jury determination of any fact on which the legislature conditions an increase in their max punishment.

ii) Adopts Stevens’ dissent in Walton: 6A requires a jury determination of facts that must be established before the death penalty may be imposed.

iii) Overrules Walton
iv) AZ procedure: following a jury adjudication of D’s guilt of M1, the trial judge, sitting alone, determines the presence or absence of the aggravating factors required by AZ law for imposition of the death penalty. D couldn’t be sentenced to death—the statutory max—unless further findings were made by the judge. 

e) Federal courts’ response to Blakely chaos: 7C—unconstitutional anywhere wherea sentencing enhancement was possible. (Posner); 5C—rebelled, hoped for Congress to write new laws.

4) Proof of Alternative Means of Committing a Single Crime

a) Elements of the crime must be proven BRD.  (Winship).

b) Means by which D commits a crime need not be (Schad)( D may have BD for Affirmative Defense
i) Balancing of social costs. Patterson.

ii) Insanity, provocation often keep BOP on P the way the state statutes are written. Patterson, Mullaney, but BOP for insanity may constitutionally be put on D. Leland v. Oregon (US 1952)

iii) Mulaney v. Wilbur (US 1975) ME statute that allowed murder D to rebut a statutory presumption that he committed the offense with “ malice aforethought” by proving heat of passion or sudden provocation improperly shifted the BOPer to the D.
iv) Constitutional as long as doesn’t require D to disprove any element (fact essential to) the offense charged Patterson v. NY (US 1977) Extreme emotional disturbance AD that reduced crime to manslaughter.
v) Contrast Mulaney, Maine’s AD involved disproving an element already in the charge—malice aforethought, where malice defined deliberate, cruel, without a considerable provocation—An element of the crime can’t also be in the AD.
c) Too much discretion to the states? Patterson takes a “no holds barred” interpretation, the opposite of the Winship-Mullaney “purely procedural” approach.  Nothing to stop state leg. from defining murder as “causing the death of a person” & allowing an AD proving lack of intent. ( BARD doesn’t mean very much. (Patterson dissent)
d) Anti-Combination Rule: DPC would prevent legislatures from defining an element of an offense so that it could be satisfied by alternative means that had been treated historically as separate elements of offenses..  (Richardson & Schad) .  Generally this will happen when some facts (the element) are taken from “the inherent nature” of the offense. 
i) Can always redefine: Apart from the anti-combination rule, the legislature is always free to redefine the elements of a crime & thereby shift elements to the defense (defenses) or the judge (sentencing factors). 
Jury Trial

1) Size: 6 person jury constitutional limit

a) Adequate interposition b/w accused & accuser

b) Afford opportunity for group deliberation
c) Fair possibility of obtaining representative cross-section
2) Unanimity: It’s statutory (Fed : must be unanimous)

a) For 12p juries, as low as 9-3 has been upheld against DP & 6A challenges.

i) Issue : do dissenting votes establish RD?

ii) Counter-issue : Unanimous juries force compromises.

b) For 6p juries : Must be unanimous. (Gotta draw the line somewhere). 

3) Fair Cross-Section:

a) Applies to the venire – does not the petit jury.

i) TEST : Regardless of how exclusion occurred, any systematic exclusion of a significant & distinct community group from the venire states a cause of action under the present test. (Taylor v. Louisiana). 

b) Distinctive group:

i) group is defined & limited by some factor (definite composition such as by race or sex).

ii) common thread or basic similarity in attitude, ideas, or experience runs through the group; &

iii) a community of interests among members of the group such that the group’s interest cannot be adequately represented if the group is excluded from the jury selection process

c) Note : must be numerically significant (non-numerically significant must be addressed under EPC (Batson)).

Voir Dire Requirements

1) Standard of Review is generally highly deferential to TC.

2) Differing Principles to Use:

a) Due Process Clause for state trials
b) DPC & Federal Supervisory power for federal trials : can be more strict!!

3) Some inquiries must be made if D requests
a) Must actually probe question

i) Can’t rely on general, “I’ll be fair, I’ve taken my oath” language.

ii) In Morgan, that’s what the judge asked, leaving general questions about jury would impose DP automatically unprobed.  SC said you must probe (at least when there’s that great a stake for D).

iii) Dissent: there’s a deferential standard to TC.

b) Prejudice

i) Must interrogate jurors upon subject of racial prejudice, if “under all the circumstances presented there was a constitutionally significant likelihood that, absent questioning about racial prejudice, the jurors would not be as ‘indifferent as they stand unsworne.’”  (Ristaino limiting Ham).

ii) Probably must inquire when violent crime & interracial/interethnic D/V combo. (Rosalez-Lopez plurality).  Definitely when it’s a capital crime. (Turner v. Murray).

c) Pretrial Publicity

i) Must ask jurors the extent to which they’ve been exposed to pre-trial publicity.  Don’t have to ask what they’ve heard.

ii) Rationale : Problem w/ asking specifically what each had heard, you’d have to do them separately so as not to infect the other jurors w/ what each one knows (& that’d be too great a burden).

iii) Counter : How can J realistically determine impartiality w/out asking what they’ve heard?  Need to assess the juror’s impartiality if he indicates he’s been exposed.

d) Death Penalty: Can strike jurors for cause if they’re unwilling or unable to impose DP.

i) Can’t dismiss for-cause only b/c they are against DP or don’t like it : only where views “would prevent or substantially impair the performance of duties as a juror.” (W/erspoon).

ii) Death-qualified juries (ones from which those who can’t apply DP are excluded):

(1) They’re fully allowed – it’s a jury that will faithfully & impartially apply the law.

(2) Dissent (Marshall) says shouldn’t be allowed in guilt phase – we should let the DP-refusers in – he can’t get over the fact that it’s biased towards P in guilt phase (that’s what the data shows).

e) Remedies for improper exclusion

i) Gray – per se reversal for improper exclusion of juror who may have opposed DP.  

(1) Why? The jury that sat was affected.

ii) Ross – no remedy where erroneous non-excusal forced attorney to use up one of his peremptory challenges.  

(1) Why?? The jury that sat wasn’t affected & peremptories aren’t constitutionally required.

(2) Problem : But you’re taking a peremptory away – even if they’re not constitutionally required, you’re shifting the balance for the one trial – isn’t there an EPC concern if you don’t treat all alike?

Peremptory Challenges

a) Purpose of Peremptory Challenges
i) Eliminate extremes of partiality on both sides – fair jury

ii) Also, helps D accept decision, b/c he picked it & eliminated jurors he feared.

b) No constitutional right to peremptories

c) How Many?
i) 24(b) gives  Ds 10 peremptories (20 in capital cases) & P 6.

ii) If you use a peremptory when juror should have been struck for cause, it’s your choice – no violation of 24(b).  US v. Martinez-Salazar (US).

(1) Ginsburg says that if you don’t use the peremptory, you can appeal.

(2) Scalia (concurring) says that even if you don’t use a peremptory, you can’t appeal if you could have prevented the juror from sitting – waiver principle.

d) Trial Courts have broad discretion in procedure.

e) EPC limits on peremptories – Batson

i) EPC forbids using a peremptory solely b/c of prejudice.  Batson.

ii) Batson 3-step:

(1) D must make out a prima facie case of discrimination

(2) burden shifts to P to come forward w/ neutral explanation

(3) If neutral explanation tendered, TC decides whether there has been purposeful discrimination. 

iii) Where does it apply?
(1) Civil Cases (No state action? By allowing it the court’s a party). (Edmonson).

(2) D can’t use peremptory in discriminatory manner (Georgia v. McCollum).

(3) Gender Discrimination (J.E.B. v. Alabama).

(a) The challenge doesn’t “substantially further the State’s legitimate interest in achieving a fair & impartial trial” b/c no correlation b/w gender & impartiality.

iv) Where does it not apply?
(1) Correlated statistics : just b/c something is associated w/ gender/race, doesn’t make Batson apply.

(2) D cannot appeal his own Batson violation. (Can appeal another D’s Batson violation).

(3) Religious Discrimination (& Other discrimination)–

(a) Might not apply here (court denied cert.).

(b) Thomas, however, dissented from cert denial, saying that under J.E.B., such classifications must be analyzed under Batson.  Court needs to confront ramifications of J.E.B..

f) How to make out a Prima facie case of discrimination under Batson

i) Factors (US v. Esparsen)

(1) Voir dire questions count, as do the answers of those struck compared to the answers of those included.

(2) The number of challenges used on a certain group count.

(3) Whether members of a group actually sit on the jury.

(4) Whether litigant had unexpended peremptories

(5) The rate at which members of the group were struck compared to the rate for nonmembers

ii) Examples:

(1) Only black vernireman on panel & voir dire didn’t give any reason for peremptory.

(2) 5/6 blacks struck, which was ½ of peremptory challenges.  

(3) 2 blacks struck, questioning on voir dire didn’t give independent reasons, & that district had frequently been accused of excluding blacks from juries.

g) How to give a neutral explanation for peremptory
i) The neutral explanation is minimal in nature.  Purkett v. Elem (US) (unkempt hair, mustache, goatee okay).

(1) Explanation need not be “persuasive, or even plausible.”

(2) Explanation given does not have to be related to juror performance
(3) But, Judge can analyze this under Step (3)

(a) step (3) : person claiming unlawful discrimination has burden of proving that it’s a pretext.

ii) Examples:
(1) J was young & living w/ a man out of wedlock.

(2) J was young, single, & unemployed.

(3) J were blacks w/ some sympathy towards criminals shown on voir dire.

(4) Js were Italian-Americans (who count under Batson), but who were angry, arrogant & flippant in demeanor.

iii) Batson may be a nullity now, since any P worth his salt can come up w/ a facially neutral expl.

h) Remedy for Erroneous denial of peremptory strike
i) If D tries to use a peremptory but J says no under Batson / McCollum, but D does have a race-neutral reason, 2 possibilities:

(1) Some courts - if D can’t show that juror was biased or removable for cause, harmless error.

(a) Rationale : peremptories are not constitutionally required.

(2) Other courts – reversal where D’s attempted peremptory was denied, but on appeal it was shown race-neutral explanation.

Jury Integrity

i) Anonymous Juries

i) Can keep juries names & addresses secret or bar voir dire on ethnic/religious backgrounds in order to protect the jurors from harassment or threats to themselves & their families.

ii) Factors to use in deciding if anonymous jury should be granted:
(1) D involved in organized crime.

(2) Evidence that D had tried to interfere w/ the judicial process previously.

(3) Publicity in case – enhances the possibility that jurors’ names would become public & exposes them to intimidation or harassment.

iii) Non-Factors (can’t be used):

(1) Just words “organized crime,” or “mob” or “Mafia”.  Need something more.

(2) Fright to the populace of having a rogue cop on their hands is not enough.

iv) Why are names/addresses important?

(1) Yields valuable clues for purposes of jury selection.

(2) Verdict is personalized & personified when rendered by 12 known fellow citizens.

(3) Also, helps D be confident of FXS requirement.

j) Judicial Interferences w/ Juries

i) Answering Jurors Questions:

(1) Concern : Worried that the judge, in answering, may influence the jury one way or the other.  Don’t want to make judge fact-finding partner.

(2) Can answer run-of-the-mill requests on law of evidence introduced.

(3) Can’t answer requests for facts not presented at trial.

ii) Allen Charges / Dynamite charges

(1) Concern: Coerce minority into agreeing w/ majority simply to reach a verdict.

(2) Modified Allen Charge:

(a) A recognition that a majority of jurors may favor acquittal;

(b) A reminder that the government has the burden of proof BRD.

(c) A statement that both the majority & the minority should reexamine their views.

(d) A statement that no juror should abandon his or her conscientiously held view.

(e) A statement that the jury is free to deliberate as long as necessary.

ii) Successive Allen Charges

(1) May be reversible error. : May be allowed, depending on circumstances (Friday aft, Monday morn – no 2nd deadlock / no intervening deliberation).

(2) Concern: the dissenting jurors are being worn down & are getting the message that they won’t be able to leave until they change sides.

iii) Judge Should never inquire as to the actual split of the jury

(1) Rationale :If the jury finds out the J knows, the minority will feel unnecessarily coerced.

c) Jury Misconduct & Outside Influence

i) Basic Impartiality

(1) Judge must protect impartiality of jury : Excuse those who are affected by any source (outside or inside).

(2) Juror must remain able & qualified to perform duty

(3) DP doesn’t require a new trial every time a juror is placed in a potentially compromising situation.  (Phillips v. Smith (US 1982)) (P learned that a juror had an employment application pending in his office & didn’t disclose).

(4) Where a post-trial hearing can show that juror is not actually biased, shouldn’t set aside.

ii) Sequestration

(1) Judge has discretion during trial to sequester - usually prejudicial to D (talk w/ people, ID w/ cops who are guarding them).

(2) Sequestration usually response to publicity.

iii) Ex Parte Communications w/ Jury

(1) Okay if state court finds that an ex parte disclosure b/w judge & juror concerning a possible conflict was harmless where juror said he could be impartial – SC deferred b/c “presumptively correct” (b/c state court ruling).

d) Evidentiary Limitations on Proof of Jury Misconduct

i) These are post-conviction motions for hearing on jury misconduct.
ii) Rule 606(b) of Evidence prohibits an inquiry into the course of the jury’s deliberations.  

(1) Basically, Rule 606(b) bars juror testimony on at least 4 topics:

(a) Methods or arguments of the jury’s deliberations

(b) The effect of any particular thing upon an outcome in the deliberations

(c) The mindset or emotions of any juror during deliberations

(d) The testifying juror’s own mental process during deliberations.

(2) Immune from inquiry: Drugs/alcohol use, unfair inferences drawn from evidence; intimidation of one juror of another; assumptions that if D failed to take the stand, he must be guilty; a vote for conviction b/c extended deliberation would cut into the juror’s vacation.

(3) Not Immune: “Extraneous prejudicial information” & proof that an “outside influence was improperly brought to bear upon any juror.”

(a) Things like threats or bribes or exposure to prejudicial trial publicity.

e) Lies on Voir Dire

i) If Juror lied on voir dire, can challenge post-conviction if it indicates partiality.

(1) Such conduct obstructs the voir dire & indicates impermissible partiality.

ii) 2 arguments to weigh:

(1) Motivation matters – if motivation was just to avoid embarrassment & no prejudice, may be okay.

(2) Motivation doesn’t matter – if juror lied, there’s a real probably w/ administration of justice.

f) Alternate Jurors

i) 24(c) – court may empanel alternate jurors to provide for possibility that one+ of the regular jurors may become unable to serve as the trial progresses.

(1) Discharged when deliberations started.

(a) Why discharge?

(i) Preserve secrecy of jury deliberations

(ii) Permit deliberations to take place free of influence.

(2) Okay NOT to discharge, though – as long as they don’t participate.  US v. Olano (US 1993)

(a) Even though letting them sit in contravenes the principle that juror deliberations should be private & secret, the primary purpose of that rationale is to ensure no improper influence.

(b) If the alternates don’t speak & don’t indicate views or attitude & the presence of the jurors didn’t restrain the freedom of the jury

(c) It’s not prejudicial to Ds per se b/c they took the oath just like regular jurors.

ii) Plain Error versus Error to which an objection has been made : reread this case – here it wasn’t plain error. If D had objected, it would have reversed.

The Trial Judge & the Right to Jury Trial

1) Challenging Judges

a) Some jurisds allow P or D to challenge a judge peremptorily.  Batson-like rule probably applies.

b) IF judge is biased, he can be challenged for cause.

i) If not discovered until after verdict, verdict is subject to reversal.

ii) How to establish?

(1) Probably need to show general corruption charges & some individualized evidence..

(2) Public officials are ordinarily assumed to have properly discharged their official duties.

2) Limitations on Judicial Powers

a) No directed verdicts of Guilt

i) Even if D admits every material element of an offense, J cannot give a directed verdict – deprives D of a jury trial.

b) Jury Nullification – no right, but the power.

i) B/c J cannot direct a verdict, jury is essentially given the power to nullify the application of the law to the facts in a case by refusing to convict.

ii) But, jury cannot just overrule the law, but J is limited in steps he can take.

(1) During deliberation, must be especially sensitive b/c of need to protect jury secrecy.  US V. Thomas (2d Cir. 1997).

iii) Control of jury nullification in deliberations is essentially limited to situations (want to protect jury secrecy), undoubtedly rare, where the TC asks jurors a few preliminary questions & a juror blurts out that he is engaged in nullification.

c) Instructions on Power to Nullify

i) US v. Dougherty (DC Cir. 1972). Prosecution of Vietnam War protestors who broke into property owned by Dow Chemical, makers of napalm.  D said J erred in refusing to instruct jury in power to nullify.

(1) Leventhal:

(a) Jury shouldn’t be told that it may refuse to apply the law given it by the court.

(b) Just b/c it’s widespread, doesn’t mean that jury must be informed.

(c) The jury instead must feel strongly—so strongly that it independently initiates & undertakes an act in contravention of the established instructions.

(d) The requirement of independent jury conception confines the happening of the lawless jury to the occasional instance that does not violate, & viewed as an exception may even enhance, the over-all normative effect of the rule of law.

(2) Bazelon:

(a) If awareness is preferable to ignorance, why should we depend on the education & astuteness of the jurors to receive the message.   Should just tellt hem.

ii) But, the court can instruct the jury as to the need to apply the law.

(1) Reasoning – the jury’s right to reach any verdict it wishes doesn’t infringe on the duty of the court to instruct the jury only as to the correct law.

(2) Counter-argument:  The judge’s instruction to jury was incorrect as a matter of law (where judge had denied the idea of jury nullification in jury charge / defense closing)

3) Commenting on the Evidence & Questioning Witnesses

a) Most states – J cannot comment on weight of evidence or credibility of witnesses.

b) Fed Courts / some states – Allow some comment & summation.(Unclear how much power the J has.

c) J can almost always call witnesses & question witnesses.  But, not unlimited authority.

The Jury Verdict

a) Inconsistent Verdicts

i) Generally, verdicts are valid even if inherently inconsistent.

(1) Doesn’t include situations where the counts are mutually exclusive (i.e. manslaughter & M1 – where can’t be reckless & intentional at the same time).

ii) Rationale: Inconsistent jury may be attempting to mitigate the force of its verdicts—kind of a form of nullification, as they have the power to do.

b) Inconsistent Defenses

i) This is okay.  D is entitled to inconsistent defenses.  Mathews v. US (US 1988).

c) Use of Interrogatories

i) Why used?

(1) In complex cases, can be useful for TC To request the jury to record their specific dispositions on the separate predicate acts charged, in addition to their verdict of guilt or innocence on the RICO charge.

ii) Why disfavored? (US v. Ruggiero (2d Cir. 1984)):

(1) Yes/no questions concerning elements of an offense may propel a jury toward a logical conclusion of guilt.

(2) Possibility that fragmenting a single count affords a divided jury an opportunity to resolve its differences to D’s disadvantage bysaying “yes” to some means & “no to others.

(3) Interrogatories are especially objectionable when tey make resolution of a single fact issue determinative of guilt or innocence, w/out regard to the elements of an offense or when their wording shifts the burden of proof to D.

d) Lesser Included Offenses

i) Jury can find D guilty of the crime charged or of any lesser included offense.

ii) When is D entitled to lesser-included offense instruction?  US v. King (8th Cir. 1977):

(1) A proper request is made

(2) The elements of the lsesser offense are identical to part of the elements of the greater offense

(3) There is some evidence that would justify conviction of the lesser offense

(4) The proof of the element or elements differentiating the 2 crimes is sufficiently in dispute so that the jury may consistently find the D innocence of the greate & guilty of the lesser-included offense; &

(5) There is mutality (i.e. a charge may be demanded by either the US or the D). 

See application of Strickland Chart – 2 pages hence.





Sixth Amendment: “In all criminal prosecutions, the accused shall enjoy the right to a speedy & public trial, by an impartial jury of the State & district wherein the crime shall have been committed, which district shall have been previously ascertained by law, & to be informed of the nature & cause of the accusation; to be confronted w/ the witnesses against him; to have compulsory process for obtaining witnesses in his favor, & to have the Assistance of Counsel for his defense.”
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