Criminal Procedure

Search and Seizure:  Fourth Amendment Doctrine

The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

Fourth Amendment: Overview

1. Reasonableness Clause and Warrant Clause
a. Reasonableness requirement – describes the scope of the clause and the nature of the protection

b. Warrant clause – contains probable cause requirement and describes the proper form and scope of a warrant, or particularity requirement.

c. There has been a judicial struggle over the relative weights of the two clauses.  

i. Earlier cases view the warrant requirement as dominant, and assumed that any search without a warrant was per se unreasonableness.  Johnson v. United States (hotel room opium case), Katz.  

ii. Recently courts have moved towards applying a reasonableness test alone to determine whether or not a search is protected by the Fourth Amendment.  Acevedo (recent car search case – Scalia suggests cops shouldn’t have to get warrant at all if they have probable cause).  In these opinions a warrant is helpful but not necessary where probable cause exists, because the probable cause can still be reviewed by a court after the fact.

d. General crux of argument: Do you believe that police generally act reasonably? 

i. If yes, then the warrant requirement is superfluous and disserves justice by invalidating lots of reasonable arrests

ii. If no, then the warrant requirement is a necessary safeguard

e. Under reasonableness doctrine, unintentional fourth amendment violations shouldn’t be remedied.  If purpose of Fourth Amendment is to deter police or make sure they act reasonably, little is gained by sanctioning good faith conduct.  But if purpose of Fourth Amendment is to protect people’s rights, then there needs to be a remedy whenever those rights are violated, regardless of whether police intended it.  Second reading is more supported by a purely textual reading.   
2. Functions of Fourth Amendment generally:

a. Limiting use of force and coercion by police

b. Protect people’s dignity and their legitimate expectations of privacy

c. Legitimating police activity and the criminal justice system generally

3. Standing:  Fourth Amendment rights are personal. (more infra)

4. Exclusionary Rule is the most common remedy for Fourth Amendment violations, infra

5. Private Searches: Fourth Amendment only limits government action.  Any evidence obtained by private individuals is admissible, unless they were acting “as an instrument or agent of the Government”.  Infra

6. “The right of the people” does not extend to non-citizens and the Fourth Amendment protections generally do not apply to actions of foreign officials not on American soil.  

7. Fourth Amendment Checklist:
a. Does ( have standing to raise Fourth Amendment challenge?

b. Did police activity implicate “person, house, paper, or effect?”

c. Did police activity constitute a search/seizure?

d. Was search/seizure unreasonable?

i. Did police have adequate grounds to conduct search/seizure?

1. What level of suspicion is required for this particular s/s?

a. generally speaking, was there probable cause?

b. for stops, was there reasonable suspicion?

c. was search administrative or otherwise authorized to be conducted without suspicion?

ii. Did police have search or arrest warrant?

1. If yes,

a. was warrant obtained in proper manner?

b. was warrant obtained by neutral and detached magistrate?

c. does warrant satisfy particularity requirement, was it otherwise constitutionally defective?

d. did police properly execute warrant?

2. If no, did police have a valid reason for not obtaining warrant?

e. Determine admissibility of unlawful evidence:

i. If police relied in objective good faith on warrant later declared invalid, evidence is still admissible

ii. Is there evidence which is fruit of the poisonous tree?  If so, it must be excluded subject to exceptions:

1. the inevitable-discovery doctrine

2. the attenuated-connection doctrine.

Defining Searches and Seizures

1. Application of the Fourth Amendment:  The Fourth Amendment does not apply to activity that is not determined by the court to be either a search or a seizure.   Furthermore, reasonable searches and seizures are not protected by the Fourth Amendment.

2. Early Conception Related to Trespass:  Pre-Katz Fourth Amendment cases viewed the Fourth Amendment has purely a protection of property and as enforcing trespass actions against police.  Hence, in older cases like Olmstead, cts refused to find a Fourth Amendment violation in cases of wiretapping and surreptitious recording.
3. Modern View:  Modern s/s analysis is derived from Katz
a. Facts:  In Katz, warrantless federal officers attached an electronic listening device to the outside of a phone booth from which ( conducted his conversations.

b. Arguments:  Both sides in Katz argued over whether or not the telephone booth was a constitutionally protected area.  This type of analysis was derived from the older trespass rules governing s/s.
i. Holding:  The Ct totally rejected the older trespass rule and the entire doctrine of constitutionally protected areas, holding instead that ‘the Fourth Amendment protects people, not things” and drew a distinction between what a person knowingly exposes to the public, which is unprotected, and what he seeks to preserve as private, which is protected.
ii. REOP Test:  Katz is best known for Harlan’s concurrence, in which he developed the REOP test: a person has a constitutionally protected ‘reasonable expectation of privacy.’
1. Two prongs to the test, both of which must be satisfied to establish a REOP:
a. Subjective:  Did the individual exhibit an actual expectation of privacy?
b. Objective:  Is the expectation one that society is prepared to recognize as “reasonable”?

i. Does ‘reasonable’ mean descriptively reasonable or normatively legitimate?  In determining the extent to which a REOP exists, the distinction may become important: i.e. can cops pick through the trash just because beggars might?  
1. does a Supreme Court justice have any idea what average people with no training in criminal law consider a reasonable expectation of privacy?

4. Post-Katz Jurisprudence
a. General analysis:

i. Nature of the property searched or discovered

ii. Extent to which person has taken measures to keep area or information private

1. no REOP in what you knowingly expose to the public or is in plain view

2. Voluntarily conveying information or property to a third party assumes risk that latter individual will turn over to govt. or is a govt. agent

iii. Degree of intrusion caused by police

1. physical intrusion?

2. how much extra information is exposed to the police?  Is search limited to illegal material?

3. what was the mode of intrusion?

b. Open Fields:

i.  ‘Open fields’ = any unoccupied or undeveloped area outside the curtilage.  There is no REOP in open fields, hence no Fourth Amendment violation even if police officers must trespass to get to the field, and even if the owner manifests a subjective interest in protecting the area.  This is a bright-line rule.

1. Q: Does doctrine apply to the inside of a barn located on the open fields?

ii. Curtilage – the land immediately surrounding and associated with the home.  Test for:

1. proximity of land to house

2. whether area is included within enclosures surrounding house

3. nature of use to which area is put

4. steps taken to protect privacy

c. Consensual Surveillance
i. There is an assumption of risk when a person has a conversation that the other conversant either is a police officer or will report the contents of the conversation to the police.  Subsequently there is no REOP in the conversation if it the other party records or reports it.  

ii. There is a REOP in the conversation if a third party records it (Katz), unless it takes place in a sufficiently public place to cancel the REOP.

d. Pen Registers
i. Use of a pen register by telephone company to record numbers dialed is not a search (Smith v. Maryland)
1. limited intrusion, doesn’t record actual conversation

2. fails subjective expectation test:  telephone users probably know that phone company is aware of what numbers they dial

3. fails objective test: no REOP in any information voluntarily turned over to a third party.  By dialing the number, ( turns phone numbers over to phone company.

4. dissent: individual is forced to use phone, has no alternative, deserves protection and privacy.

e. Pagers
i. Govt. agent may seize pager and write down phone numbers that call pager – like pen register case

ii. Govt. may not go through contents of a pager without a warrant.  

1. note that different rights and standing issues are implicated here.  Caller has no privacy interest in pager, and has willingly given out his number, but owner of pager has a legitimate privacy interest in the contents of the pager.

f. Trash (Greenwood)

i. No REOP in garbage left on the curb.  The possibility that someone else could invade REOP is enough to destroy it. 

1. No expectation of privacy, since owners should know that bums, squirrels, or anyone else can go through trash

2. Abandonment theory: garbage no longer belongs to owner

3. Garbage was voluntarily turned over to garbage collectors.

ii. Dissent – ( had no choice but to take out the trash, trash was in a bag and wasn’t exposed to the public.  Also, the mere possibility that someone might happen to invade the privacy shouldn’t immunize activity from Fourth Amendment.

g. Aerial Surveillance
i. Ciraolo - ( who had erected 10 foot fence around backyard did not have REOP where police officers observed while flying overhead.

1. Ct refused to distinguish between possibility of overhead flight by police officers and members of the public, even though such flights would be different in character and purpose.  As long as they were legally allowed to be in the air, and there was a possibility that public might observe it, police may observe it.  Similar to pre-Katz trespass theory.

ii. Riley offered the same holding in the case of low-flying helicopters.  

1. O’Connor’s concurrence in Riley argued that test should be reformulated whether members of the public engage in the activity with sufficient regularity that the REOP ought to be destroyed.

h.  Dog Sniffs
i. Dog sniffs are not a search because they 

1. only disclose criminal activity 
2. are non-intrusive.
ii. However, even if a dog alerts, a search of the individual alerted to will still constitute a search.  

iii. Extended to chemical testing designed to determine whether substance is contraband.

1. however, urine test is a search, xxx? Because it is designed to detect use of contraband in an individual, rather than being designed to locate contraband(?)

i. Sensory Enhancements
i. Dow Chemical – use of a special camera in overflight situation was not a search, however

ii. Kyllo (2001) – Ct held use of infrared technology on a house in effort to determine whether homeowner was growing marijuana to be a search.  

1. Core holding:  “We think…obtaining by sense-enhancing technology any information regarding the interior of the home that couldn’t otherwise have been obtained without physical intrusion is a search unless it is ordinarily in public use.”

a. Q: what if sense-enhancing technology could only observe illegal activity in the home?  Is the sacredness of the home or the non-intrusiveness of the test more important?

2. Court neglected test which would limit search to enhancements which reveal intimate details in the home, & established a bright-line rule that all details in the home were intimate.

3. Dissent argued that heat was emanating from the house and therefore didn’t reveal the contents of the house.  Maj. response that such a test would leave homeowners ‘at the mercy of advancing technology.’

j. Manipulation of Bags in Transit
i. US v. Bond - PO stopped bus and walked through bus squeezing all passengers’ luggage in overhead compartments.

1. Lower ct holding: Bag-squeezing was not a search.  Overhead bin was exposed to the public and subsequently ( had no REOP in his luggage.  Lower ct held that the intent or knowledge of PO wasn’t relevant, cited to Ciraolo

2. Supreme Court Holding (2000): reversed on grounds that Riley and Ciraolo applied to visual, not tactile, searches.  Physically invasive searches are per se more intrusive.  But court also held that most passengers “do not expect exploratory searches.”  So which is the real holding?

5. Seizures – seizures consist of meaningful interference with a possessory interest in a persons possessions or person

a. Installation of Electronic Devices
i. Karo – agents installed beeper inside ether can to be transported to suspect, so his movements could be monitored.  Ct found no seizure since container did not belong to ( at time of installation, and didn’t interfere with possessory interest

The Warrant Requirement:

1. Function of Warrant Requirement
a. Primary purpose is requiring that inferences drawn from evidence are ‘drawn by a neutral and detached magistrate instead of being judged by the officer engaged in the often competitive business of ferreting out crime.’ Johnson (1948).  

i. Protects innocents from being harassed; proof requirement protects against unjustified searches and seizures

ii. Controls police discretion

iii. Creates record without having to make hindsight-affected determination

iv. Particularity requirement prevents excessive intrusion and protects privacy, controls scope of investigation

b. Criticism: in reality, magistrates rubber stamp everything – only 7 out of 9,000 wiretaps have been denied since 1983.  

Probable Cause

1. Probable cause is a question of how much certainty police must have before they take action.    It is less than a preponderance of the evidence.  

a. Q: how does probable cause differ from reasonableness?  Does it only apply to warrant applications or is it implied in reasonableness test of police action?

i. Arrests without probable cause are almost always unreasonable

ii. Warrantless searches and seizures without probable cause are almost always unreasonable.

2. Determining Probable Cause
a. Basic analysis:  It is the job of the magistrate to look at the information presented and to determine whether probable cause exists based on the information alone.  The information must be sufficiently supported that the magistrate can follow it backwards to some kind of meaningful source or event. 

b. Definition of Probable Cause:

i. Searches: Is there a fair probability that the area or object searched contains evidence of a crime?

ii. Arrests:  Is there a fair probability that person arrested has committed a crime?

c. Magistrate must determine two questions:

i. Is information sufficiently reliable?  

ii. If so, is evidence sufficient to constitute probable cause?

d. Reliability of Information
i. Police officer may offer information to magistrate in two ways:

1. As an affiant, where there is presumption of truth,

2. Hearsay from a nonpresent informant.

ii. Two Prong Test: Aguilar-Spinelli – where information comes from an informant, the Court developed the Aguilar test to determine if it is sufficiently trustworthy to be used in establishing probable cause.  

1. Facts of Spinelli: Agent received probable cause warrant based on affidavit.  Affidavit stated long list of relatively innocent activities.  The innocent activities were ‘colored’ by a statement by the officer that a ‘reliable informant had told him that Spinelli was a bookmaker.’  Ct applied the Aguilar test and determined that the warrant was defective.  The innocent facts didn’t stand without the coloring from the informant, and the informant’s information was insufficiently trustworthy.  Ct also rejected statement in affidavit that suspect was a ‘known bookmaker, declaring the conclusory statement ‘bald and unilluminating.’

2. Aguilar test has two prongs:

a. Veracity – Why should the magistrate trust this person?

b. Can be satisfied by past record of reliable information, although it is unclear how much.  

c.  Knowledge – How did the informant get this information?

i. Satisfied by a showing (or statement) that informant has first-hand knowledge of the information.  Without first-hand knowledge, magistrate must continue down the hearsay chain.  

3. Both prongs must be satisfied to pass the test, otherwise the information is insufficiently trustworthy.

4. Defective information may be rehabilitated by a certain amount of corroboration of the tip.

a. Draper – corroboration must be predictive, so as to indicate that informant is privy to special information or has special access to suspect.

iii. Totality of the Circumstances Test: Gates
1. Facts: Police received anonymous letter accusing married couple of selling drugs and describing their MO (involving elaborate travel arrangements to Florida.)    Letter also claimed that on X date ( would be returning with lots of drugs.  Police verified letter which was mostly correct but incorrect about some details; police got warrant and searched car.

2. Problem: anonymous letter failed Aguilar test.  There was no guarantee of V or very much BK.  The predictive behavior (that ( would be go to Florida and be driving back on such and such date) wasn’t really sufficiently corroborative to cure the defect.

3. Holding: magistrate doesn’t need to rely on strict Aguilar test.  Probable cause is a practical, nontechnical conception
a. Magistrate should conduct ‘balanced assessment of the relevant weights of all the various indicia of reliability (and unreliability) attending an informant’s tip.)

b. V and BK are relevant but not necessary.  Further, they aren’t viewed as separate elements, and deficiency in one can be made up for by excess of the other.

i. Why?  If informant is V, we might want to know BK anyway to see if they are mistaken.

ii. Schaeffer: You start with certainty, and discount for V or BK.

c. Gates offered a much more lenient view of corroboration, allowing for extended bootstrapping.

i. Corroboration is usually corroboration of innocent detail.  There is still a leap of faith from corroboration about 9 innocent details to certainty about one drug deal.

d. Ct felt that police were overly deterred by Aguilar test, which was too inflexible.

iv. Other Types of Informants
1. “Citizen Informants” have a presumption of reliability (as long as they are identified)

2. Accomplices have a presumption of reliability (why?)

e. Quantity of Information:  

i. “Fair probability” test – does information provide a fair probability that acts have been committed or that evidence will be found where sought?

1. Less than ‘preponderance’

ii. Case-by-case test, totality of the circumstances

iii. Test is subjective: did this officer, based on what he knows, have enough information on the scene to search or arrest?

f. Probable Cause to Arrest: is there probable cause to believe individual committed a crime?

i. Faulty descriptions: where put out a description of a perpetrator, probable cause to arrest will only exist where the description is sufficiently specific.  Description shouldn’t turn solely on race but the question might be context specific.  

ii. Once probable cause is found, it doesn’t matter if the individual arrested turns out to be the wrong one; there is still no Fourth Amendment violation (hence evidence against him can still come in if he was doing something else).  
g. Staleness: determined by number of factors: how old is the information?  Has situation changed since information was received?  What is the nature of the suspected crime?  What is the character of the accused?  It is possible for information to be so stale as to no longer furnish probable cause.

h. ‘Substantial Basis’ standard of review:  Highly deferential standard of review f or search warrants; did magistrate have a substantial basis for concluding that a search would uncover evidence of wrongdoing?

i. Encourages judicial economy

ii. Appellate review plagued by hindsight problem

iii. ‘Diminishing utility of appellate review’ – in cases of probable cause, each new opinion is going to be so fact-specific that it isn’t going to generate useful rules of law.

iv. However, warrantless cases are reviewed de novo for probable cause.

3. Probable Cause, Specificity and Reasonableness

a. Things that can be Seized
i. Abolition of Mere Evidence Rule: Hayden
1. Prior to Warden v. Hayden, scope of seizure was limited to Mere Evidence: fruits and instrumentalities of crime, and contraband.  Warden was decided same year as Katz, both cases attempting to move Fourth Amendment law away from property/trespass rationale towards a privacy/social justice rationale.

2. Hayden Court held that any evidence, if described appropriately by the warrant, may be seized during a search, as long as there is a nexus between the items to be seized and criminal behavior.  

3. Hayden enlarges the class of persons who may be subject to searches by allowing an area to be searched which contains evidence of wrong-doing, but no actual wrong-doing.

ii. Limiting Scope of Search: Andresen
1. PO executed warrant in lawyers office searching for papers indicating particular type of fraud.  Warrant contained catch-all clause allowing officers to seize x,y,z together with ‘other fruits, instrumentalities and evidence of crime at this time unknown.” 

a. Rummaging Problem – in order to find a particular photo or piece of paper, police officers are going to have to rummage through a huge amount of other papers.  How will they know when they are done, or how do you protect the other papers?

i. Privacy Protection Act of 1980 – statutory solution limiting scope of government searches of public communications facilities unless there is either reason to believe individual is involved in crime or reason to believe immediate seizure is necessary to prevent death or bodily injury.

2. Holding:  The Ct limited the scope of the clause through ejusdem generis, holding its content bound by the specific passages which preceded it.  Case illustrates rummaging problem with paper warrants.

3. Severability:  If ct found clause defective, it could have severed the offending clause and excluded only the evidence which was received through its authority.

a. Criticism of severability – if purpose of exclusionary rule is to deter police misconduct, the severability rule allows police to grab everything they can get and not suffer any penalty for it, letting the ct later determine what will be left in or removed.–How
b. Searches of Third-Party Premises
i. Zurcher – SC upheld search of newspaper office for photographs which were evidence of a crime.  Ct rejected lower ct’s test that warrant could only be issued if newsroom ignored subpoena.  

ii. SC – the only important test is whether there is a fair probability that evidence of a crime will be found in a particular place. 

c. Reasonable Error  A warrant only needs to be reasonably specific.  If the warrant is incorrect, but  based on reasonable investigation, it is ok.  Ex. Garrison, there were two apartments on third floor but PO only ad warrant for one.  Acceptable b/c there was only one door, one set of utility bills, PO had done investigation.


i. PURPOSE OF WARRANT is to make sure the police don’t run amok.  If the warrant is incorrect, but the police officer has made a thorough investigation before getting it, it has still (theoretically)  served its purpose.  Probable cause admits of reasonable errors.
ii. However, a vague, confused, or overbroad warrant is defective.
iii. Logic of reasonable error applies equally to arrest warrants.

d. Unreasonable Warrants based on probable cause are very rare.  See, e.g., Winston v. Lee (warrant to perform unnecessary surgery on someone to extract a bullet as evidence was unreasonable, even though there was probable cause to believe that the evidence was there. 

e. General Reasonableness Test:
i. How serious is the crime?

ii. How important is the evidence?

4. Execution of the Warrant
a. XXXXX FILL IN XXXXX

Arrests

1. General Definitions:

a. An arrest occurs when a person is taken into custody by lawful authority, for the purpose of holding him in order to answer for a criminal charge.  All arrests are seizures, but not all seizures are arrests.  

b. Arrests must be founded on probable cause.  Hence the constant litigation over the line between a stop and an arrest.

2. Constitutional Key:

a. Public arrests may be made without a warrant on the basis of probable cause that the suspect has committed or is committing a felony (or a misdemeanor committed in officer’s presence)

b. Home arrests may NOT occur without an arrest warrant, absent exigency

c. Third -party home arrests may not occur without a search warrant for third party home (+ arrest warrant?)

3. Public Arrests – Watson
a. Facts: Watson was arrested without a warrant in a public place for credit card fraud.  Probable cause analysis:

i. Informant had first hand knowledge

ii. Informant had been correct numerous times before

b. Ct relies heavily on common law rules allowing warrantless felony arrests, despite the difference between common-law felony designations and contemporary ones.  Policy rule: it would unduly burden law enforcement to have to get a warrant every time they wanted to arrest someone.

i. Heavily criticized decision: why should warrantless arrests be allowed but not warrantless searches?  Historical argument undermined by shifting definitions of felony.  Why not require exigent circumstances?   Also, the whole purpose of a warrant is to keep discretion away from the partisan police officer – arrests are the most important area where this is needed.

4. Gerstein Hearings: Protection Against Erroneous Warrantless Arrests
a. Suspects are entitled to prompt judicial determination of probable cause if they are arrested without a warrant.

b. Police must grant Gerstein hearing within 48 hours of arrest.  48 hours is not considered prompt, but if it takes that long due to a reasonable delay, for example the need to combine hearings, it is acceptable.  It is possible that a delay will be unreasonable even if it falls within the 48 hour cap, if it is due to ill will or other bad motives of the police.

c. Police may NOT continue gathering evidence on the suspect while the suspect is in custody in order to show probable cause at the Gerstein hearing.  

5. Arrests in the Home – Payton
a. Police may not arrest suspect in his home absent exigent circumstances without an arrest warrant.

i. ‘Home’ includes any temporary residence, such as a hotel room.

ii. Q: should Payton apply to non-public commercial spaces?

b. Logic: physical entry into the home is the chief evil the Fourth Amendment was designed to protect against; it’s kind of a leftover trespass rule from pre-Katz: “The Fourth Amendment has drawn a firm line at the entrance to the house” (see also Kyllo)  

i. What if suspect comes to the door?  Police should try to make the arrest without entering the house.  Suspect is exposed to view and hence ‘public’ for purposes of arrest.

ii. Note New York v. Harris: Payton violation is an illegal search, does not make an illegal arrest.  Rule exists to protect house, not person.

c. ‘Reason to believe the suspect is at home’ – unclear whether this is a different test from probable cause.  Create a lot of litigation by making a new, lesser test.  Lower cts found ‘reason to believe’ where suspect’s car was  in the driveway, porch light was on, visitor was at premises.  Common sense, look at the factors, totality of the circs test.

6. Third-Party Homes:  Steagald
a. Police require search warrant to enter third party home to arrest suspect.  Arrest warrant is inadequate protection for third party’s privacy.

b. Without search warrant requirement, police could obtain arrest warrant and then search anywhere they wanted.

c. If suspect has sufficient connection with third-party home to establish it as his residence, no search warrant is required.  

d. Look for standing issues with Steagald cases: the third-party homeowner has standing to bring a claim, but the actual suspect usually does not.

e. Rights of Overnight Guests
i. Olson – arrest warrant was required to arrest overnight guest in third party home.  Overnight guest has a sufficient REOP in the place to require the warrant.

1. Q:  if there is a REOP, then is a search warrant still needed, or is house converted to Payton and arrest warrant sufficient?

ii. But Minnesota v. Carter did NOT require search warrant for apartment where two guys were cutting up drugs for an hour.  Did not create REOP in apartment. 

iii. Key question: were respondents searched in their house?

7. Excessive Force
a. Garner – Ct held excessive force constitutionally prohibited under reasonableness clause (with exceptions: severity of crime, likelihood that suspect will cause immediate danger to self and others)

8. Material Witnesses – two prong test to arrest them

a. Probable cause that witness has material information (can be difficult to know before you arrest them)

b. Showing that it would be impracticable to serve them

Exceptions to the Warrant Requirement
Stop and Frisk

1. Definition – Stop and frisk is a less intrusive police encounter that requires a showing of reasonable suspicion rather than probable cause.

2. Terry v. Ohio 

a. Basic Holding: It is not always unreasonable for police to seize a person and subject him to a limited search for weapons in the absence of probable cause

b. Terry expanded the role of the Fourth Amendment by bringing more common police encounters within its purview.  The Amendment now dictates reasonable suspicion for stops and probable cause for arrests.

c. Facts of Terry: PO became suspicious of several men who appeared to be casing a store.  He approached them and asked their names, they mumbled something, he grabbed one and frisked him, found a gun.  Terry challenged inclusion of the gun b/c officer lacked probable cause to search him.  SC upheld PO actions.

3. Test:  Reasonable Suspicion
a. ‘Reasonable suspicion that crime is afoot’

i. Requires minimum level of justification

ii. Based on totality of circumstances

iii. Police must still have articulable reason, may not act on inchoate and unparticularized hunch 

b. Separate legal standard governing frisk: reasonable  suspicion ( is armed and dangerous

c. Types of information: 

i. Drug courier profiles do not wholly satisfy r/s, there is a need for some individualized suspicion
ii. Hearsay and anonymous tips – similar to probable cause test, totally uncorroborated tip insufficient but requires less corroboration than probable cause

4. Distinguishing Encounter/Stop/Arrest –

a. Free to Leave Test:  Mendenhall

i. Would a reasonable innocent person feel free to leave under the circumstances


b. Seizure of Person:

i. Person is seized when officer, by means of physical force or show of authority, has in some way restrained the liberty of a citizen

1. physical restraint

2. intentional shooting

3. taken into custody and brought to police station

4. ordered to pull automobile off highway

5. forced to stop car by means of roadblock.

ii. Reasonable-Person Test – Mendenhall
1. Facts:  DEA agents approached ( in airport, identified themselves and asked for her ticket, then asked her to speak with her, etc.

2. Holding:  Seizure occurs if, in view of all the circumstances, a reasonable person would have believed that he was not free to leave.
a. Criticism: test depends on erroneous assumption that anybody would feel free to leave when approached by DEA officers.  Test as written would sweep too broadly.  A more realistic question to ask is: what is a permissible level of police force?

b. Failure of test obvious in INS v. Delgado where ct held that immigrant workers should have felt free to leave during an INS raid where police were stationed at the exits of factory while armed, uniformed INS workers walked around factory asking to see everybody’s papers.

c. Test was modified in Bostick to whether a reasonable person would feel free to ‘terminate the encounter’ – does this make a difference?
iii. Coerciveness Test – Cardoza

1. Facts: police followed ( around in their car and asked him some basic questions while he was walking around his neighborhood at night.

2. Holding:  ct [sort of] rejected the ‘reasonable person’ test as unworkable and reformulated question as whether police conduct, viewed from the totality of the circumstances, objectively communicates that the officer exercised his official authority to restrain the individual’s liberty of movement.

a. How much force is used?  How long does the encounter last?
iv. Seizure and Pursuit – Hodari D
1. Facts: police broke up game in ghetto, ( ran, they chased him without any reason to be suspicious besides the fact of running.
2. Holding:  a seizure does not occur until restraint or submission has been achieved.
a. Some framing issues are involved: if police grab suspect, he is seized, even if he then breaks free.  But ct held there has to be a real restraint; ( making eye contact and hesitating before fleeing has not been seized,  

3. Hodari had an especially significant impact on § 1983 claims where victim was killed or injured during chase.
	Encounter
	· Reasonable innocent person would feel free to leave

· 4A is not implicated at all

· No justification needed

· Consent searches

	Stop/Seizure
	· Reasonable innocent person would not feel free to leave

· Reasonable suspicion is required for justification

· Insufficient to make a stop:

· Police questioning

· Identification as police officer

· Person may not feel free to leave

· Threatening presence of several officers

· Display of weapon by officer

· Physical touching of person

· Use of language or tone that indicates compliance is compulsory

· Retaining suspect’s possessions

· Not street or public place

· Cramped confines

· Shows of force:

· Physical shows of force

· Touching creates a stop

· Non-touching: stop if person complies with order

· No stop until submission

· No stop if person is running away

· Use of handcuffs possible in stop, likely ( arrest

· Investigative techniques

· Preliminary investigation of identity

· Questioning concerning suspicious activities

· Verify information and some detention

· Cannot question beyond scope of R/S

· Time limit: longer detention ( more likely arrest

	Arrest
	· Need probable cause

· May be arrest if

· Investigative detention is not temporary

· Detention lasts longer than necessary to effectuate stop

· Least intrusive means not used to dispel R/S

· Likely arrest if

· Forced move to further investigate

· Forced move to put more pressure on suspect

· Forced move to station/detention facility

· Forced move to custodial environment to get consent to search

· Detention for custodial purposes

· Maybe stop if

· Forced move for identification

· Forced move for safety and security

· Fingerprinting in the field


Search Incident to Arrest

1. Warrantless search incident to a valid arrest.

2. SITA doesn’t require the suspect to be capable of getting at anything, or any suspicion at all on the part of officers that suspect has evidence.  Power ‘flows naturally’ from arrest.  

a. Rationale
i. Keep evidence from being destroyed

ii. Police officer safety

b. Scope 

i. Arrestee’s person

1. pockets

2. containers found on person or in pockets

3. containers ‘immediately associated’ with person (purse, bag)

ii. AIC (areas under immediate control)

1. generally limited to the room in which arrest takes place

a. AIC may change if suspect moves about the house.

2. actually has nothing to do with ability of suspect to grab.  AIC is acceptable even where suspect is hog-tied.  

iii. Protective sweep (closets, etc.)

1. reasonable suspicion that area searched harbors danger that somebody threatening is there?

iv. Officers may NOT search entire house incident to arrest (Chimel)

1. dissent: reasonableness governs, there may be other people who want to destroy evidence.  

c. Probable Cause Requirement
i. Right to search flows directly from arrest

ii. NOT required that there be p/c of discovering dangerous weapons or activities.

d. Timing
i. AIC must be searched roughly contemporaneously with arrest, okay to do it after arrest

ii. Person – any search that could have been made on the spot of the person may also be made later (Edwards – paint chips). 

1. delay may be reasonable but since there is a delay its easier to get a warrant

e. Pretextual Arrests
i. Chimel + Robinson = Police get a free search every time they make an arrest = pretextual arrests.

1. Arrest does not have to be jailable – PO shouldn’t be expected to have to figure out ahead of time whether particular offense warrants SITA.  

2. Whren – SC upheld pretextual arrests.

a. invites arbitrary enforcement = equal protection problem?  Racial profiling

ii. Still requires p/c – even pretextual search is illegal if no traffic violation, i.e. leaving your blinker on insufficient to pull you over

f. SITA requires full custodial arrest, not acceptable where officer issues summons.

i. No threat to officer issuing citation

Automobiles and Movable Property

1. PC Requirement to Search Automobile:

a. Is there p/c to search entire automobile or just part of it?
i. Did police receive information saying there is evidence somewhere in the automobile, or was info more specific?
ii. Search must cease after police locate (all of) evidence they sought
b. Search of Car at Scene: 

i. Immediate search justified if p/c to believe evidence in car and car is either 


1. stopped on highway

2. found in general transportation setting

3. stationary at place not normally parked

ii. warrantless search that would be valid if conducted at scene is still valid if conducted away from scene (Chambers)

1. excessive delay may invalidate search (i.e. a year)

c. Belton: Bright-line rule.  PO may search passenger compartment of car and any containers therein after making an arrest.

i. Arrestee must be occupant of car at time of arrest – no SITA if arrested outside car (i.e. in parking lot, down the street)


ii. But as SITA ( don’t really have to be near the car at time of search.  In Belton ( were driving down the highway in police car at time of actual search.

iii. Fictionalizes AIC, returns to constructive control test

iv. Exigency rationale in Carroll said that cars were mobile and thus there was always exigency.  But rationale doesn’t hold up (
v. DEOP rationale: owner has a diminished expectation of privacy in car.
1. Class – owner has no REOP in VIN number in car, police can lawfully search car to recover VIN.
a. B/c autos are heavily regulated? 
b. Quasi-public?
d. Carroll Doctrine: Mobility/Exigency

i. Original auto exception: car stopped on highway is mobile, therefore exigent
ii. Mobility/exigency rationale later stretched unrecognizably.  
1. criticism: mobility applies to cars, why not to briefcases?
e. Chambers:

i. PO lawfully arrested occupants for participating in robbery, towed car to police station and searched it there.
ii. Exigency is construed as of the time of seizure of car, not time of search
iii. ‘mobility’ in Chambers defined as inherently mobile nature of vehicle rather than any threat that particular vehicle will drive away.  
f. Coolidge: PO arrested suspect, towed car later and searched it weeks later.  
g. Chadwick – suitcase in trunk lawfully seized but can’t be searched without warrant
i. Distinguished from auto exception: primary function of container is to serve as repository of goods, like home; function of car is transportation, it’s more public, DEOP.
2. Mobile Containers in Cars
a. General Rule: Containers found in auto may be searched, regardless of whether original p/c applied to container or car

i. Sanders: PO had probable cause to search suitcase, apprehended in a car.  Warrant required/Chadwick

ii. Ross: PO had probable cause to search a car, so Ct upheld warrantless search of suitcase found in car/Chambers. 

1. Ct thought it was wasteful to allow cops to search car but then make them stop when they find package (why?  Under privacy concerns it makes perfect sense, particularly if you have a DEOP in your car but not necessarily in packages in your car)

iii. Acevedo:  Overruled Sanders Upheld warrantless searches of containers found in cars where there was only probable cause to search car.

1. Search of container is less intrusive(?) then search of car

2. Warrant requirement provides only minimal privacy protection anyway

a. Ct argued it’s a waste of time to require a warrant which “is probably forthcoming anyway” – ct believes that police determinations of probable cause are presumptively correct.  

3. Sanders/Ross distinction is arbitrary and confusing

a. Scalia: Reasonableness Clause is in ascendance.   Confusion is a result of warrant requirement.  A search is valid if reasonable – the warrant clause is mainly relegated to the home?

4. Dissent: why should putting your bag in a car make it any less protected?

a. DEOP extends to all objects in the car? 

b. Under SITA logic only items in passenger compartment are subject to search, but DEOP allows the whole car (depending on what DEOP prong you choose to use)

c. Exigency?  Less – objects can be seized immediately.

3. Occupants of a Car
a. DiRe: warrantless search of passengers unconstitutional if only p/c to believe car contains evidence

b. Houghton upheld search of passengers purse on container theory: defining passenger’s purse as the contents of the car where there was only probable cause to believe car contained evidence.

i. Ownership of the container was uncertain in Houghton – what if person says ‘that’s mine?’

c. Framing question what constitutes search of a person, as opposed to search of contents of car.  Pockets are search of person?

4. Reasonableness Test also applies to searches of third parties on premises being searched.  Search of a person is presumptively intrusive, but search of containers is not so much so, framing issue.


Administrative Searches and Special Needs Doctrine
1. Administrative Searches Generally
a. Probable Cause NOT Required
i. Prophylactic statutory scheme replaces probable cause determination

ii. Where warrant is required, magistrate only needs to determine that statutory scheme exists and that officer is acting within scheme

1. For home, warrant is still required

2. For business, warrant not required:

a. state interest in health, safety

b. DEOP

c. If business is open to public, not a search at all

b. Statute must be constitutionally adequate
i. Limit police discretion to administrative violation

ii. Must respect boundary line between administrative and criminal searches 

1. Burger: Ct upheld scheme opening junkyard to inspection based on minor administrative violation (not properly keeping books) on DEOP rationale – industry was pervasively regulated (by the statute) so it was ok.

2. Burger dissent: administrative scheme must be strictly limited, otherwise police may use administrative violations as excuse to conduct warrantless searches without probable cause!

a. Statute requires bookkeeping, authorizes search if books not produced.  Only possible purpose for search is to uncover criminal evidence (no books ( maybe stolen stuff ( search authorization).  Warrantless search without probable cause to turn up criminal evidence, very dangerous. 
3. under Burger, administrative agents could search all trucks pursuant to an administrative statute involving the inspection of cargo.  Hernandez.

4. is search carried out by administrative agent or law enforcement?  Under color of agency or law enforcement?

c. Reasonableness Test: If s/s is designed to effectuate special needs beyond criminal law enforcement, Ct engages in balancing of interests to determine what safeguards must apply.  Warrant may be impracticable in light of special needs which go beyond law enforcement.

2. Special Needs Doctrine
a. S/s based on less than probable cause or suspicionless s/s (i.e. searching student handbag for cigarettes; why isn’t searching student for illegal drugs governed by regular p/c since criminal act?  Nature of search is not to reveal criminal act for prosecution per se, search is conducted administratively to find violation of school policy?  In larger interest of maintaining school integrity?

i. Balancing test:

1. Level of intrusiveness

2. Type and degree of special need

b. Drug Testing and other Suspicionless Searches
i. Railroad Employees: Skinner – upheld program mandating drug tests for all railroad personnel involved in accident:

1. drug testing not intrusive(?) although it is a search

2. Employee DEOP/pervasively regulated industry

3. compelling interest in improving safety

4. impracticable to follow individualized suspicion

5. extensive record of drug problems among employees

ii. Customs Officials: Von Raab – upheld suspicionless drug tests against certain sensitive categories of customs officials

1. nature of work: how adversely affected, compelling interest?  How ‘catastrophic’ do consequences need to be?

a. Struck down provision testing paper pushers

2. no record of drug use among employees, tests were symbolic?

iii.  High School Athletes: Acton – upheld mandatory warrantless suspicionless drug testing of high school athletes

1. compelling interest?  In loco parentis?

2. Athletes have DEOP b/c they shower together

a. 2nd DEOP rationale – program participation is voluntary

3. limited use of search, not being turned over to authorities, only to play ball, results destroyed – continues DEOP rationale

4. Stigma – suspicionless testing sometimes preferable or less intrusive b/c random and anonymous?

5. Dissent: 

a. No reason not to use suspicion testing – individualized suspicion is the heart of the Fourth Amendment

6. Scope of Acton:

a. Extends to any activities?

b. How far does DEOP extend?  Any voluntary activities?  People don’t have to do anything, but still need to do all sorts of things that you shouldn’t DEOP them for.

iv. Pregnant Women: Ferguson – strikes down scheme where hospitals test pregnant women for cocaine use and either force patients to enter rehab program or turn results over to police for prosecution

1. policy overrides medical REOP

2. primary purpose test: ct finds primary purpose is law enforcement, or rather that law enforcement is implicated to too great an extent.. 

a. Reexamining Burger – active role by law enforcement can invalidate administrative scheme.

i. What does Ferguson say about truck cases?

ii. If the/a primary purpose of administrative search is criminal prosecution or even if prosecution is the means to attain another end, the statute is highly suspect.

3. unique case b/c positive result=active crime (child abuse) – threat of prosecution substantially raised scrutiny bar

a. Scalia dissented on abandonment or voluntary giving issue – urine was not taken forcibly, no search occurred.

v. AIDS testing
1. has been upheld in limited contexts, i.e. sex offenders

a. balancing test:

i. nature of catastrophe

ii. governmental intrusion

iii. + DEOP test

iv. connection to law enforcement (i.e. is scheme administrative at all?)

c. Roadblocks
i. Individualized stops without suspicion are overly intrusive and discretionary

ii. Roadblocks may be constitutional (‘misery loves company’ – argument continued from random athlete testing case)

1. Permanent RB: Martinez-Fuerte – upheld suspicionless stops at permanent checkpoints near border.

a. Border regulation – state interest in regulating aliens

b. Minimal intrusion – does checkpoint conduct constitute a search?

c. Minimal officer discretion: fixed location

2. Sobriety Checkpoints: Sitz – upheld temp checkpoints for DUI set up according to certain criteria by officers

a. ** Ct employed Terry analysis, not special needs analysis b/c DUI is criminal infraction. **

b. Q: Is there any difference between Terry reasonableness test and special needs reasonableness test where there is no individualized suspicion except for the motive of the stop?  Generally different mode of analysis

i. Will motorist be frightened by officer?

ii. How intrusive is the seizure?  How long does it last?

iii. Heavy state interest in eradicating drunk driving

iv. Dissent:

1. temporary checkpoint implicates more surprise, unexpectedness

2. too much police discretion

c. lower ct in Sitz held that 

i. govt. interest was legit but

ii. program was ineffective & didn’t serve public interest

iii. was highly intrusive

d. SC responded that 

i. Govt interest was legit and

ii. Intrusion was minimal

iii. Not cts place to say if its ineffective

3. Mixed-Motive or Pretextual Roadblocks: Merrett
a. Police established license/registration checkpoint also accompanied by drug dogs

i. Remember that dog sniffs are not searches – Place.  
b. But see Hugenin – officer diverted drivers afraid of drug checkpoint onto deserted side road with checkpoint; claimed falling for diversion gave reasonable suspicion for stop.  6th Cir. held stop illegal b/c purely a pretext for drug search. 

c. After Sitz, probable constitutional: all that matters is how your purpose is drafted. 

d. General pros and cons on administrative searches:  why should the law protect less people who are not suspected of criminal activity?

i. Depends on who you think the fourth amendment is trying to protect in the first place

ii. If its supposed to protect privacy, then administrative fourth amendment jurisprudence makes absolutely no sense at all

iii. If its supposed to protect innocent people from intrusion, then it makes no sense

iv. It makes more sense if the purpose is to protect the suspect, neither guilty nor innocent, but the one on whom the criminal justice system has come to direct its gaze – the person whose liberty is now being put on the line.  

1. anyway innocent people have no Fourth Amendment remedy

Consent Searches

1. Validly Obtained Consent justifies PO in conducting warrantless search with or without p/c

a. Consent is not a waiver principle – citizen doesn’t need to know that they have a right to refuse to give valid consent

b. Person who gives consent no longer has REOP

c. Pro: Consent searches are inherently reasonable – not technically an exception to warrant requirement

i. No cognizable harm of privacy or dignitary nature occurs where consent is given

d. Con: anyone who doesn’t know ‘the rules of the game’ is going to be presumptively coerced by a police officer’s request

i. Officers may not use consent refusal as factor in probable cause

2. Voluntariness
a. Invalid consent if result of express or implied duress or coercion

b. Balancing test

i. Legitimate need for search

ii. Assuring absence of coercion

c. Possible coercion:

i. Show of force by officer

ii. Display of gun

iii. Presence of many officers

iv. Repetitive requests after initial refusal

v. Threats of future adverse action if no consent

vi. False claim of authority (claiming PO has warrant)

vii. Any subjective evidence that will was overborne

1. age

2. race

3. education

4. emotional state

5. mental condition

d. Awareness of Fourth Amendment Rights: Schneckloth
i. Totality of the Circumstances test to determine whether will had been overborne

1. knowledge of right to refusal is just one factor

2. ct framed issue as voluntariness, dissent wanted to frame it as waiver – you can’t voluntarily waive a right you didn’t know you have.
e. Scope of Search
i. Consent search is invalid if officer exceeds scope of consent granted

ii. Test for scope is ‘objective’ reasonableness – what would typical person have understood by agreement between person and officer?
iii. Search is generally defined by its object – officer may not open glove compartment searching for stolen TV
f. Third Party Consent: Matlock
i. ( was arrested in front yard, police asked X if they could sesarch house, granted.

ii. Common authority: third party consent is valid if police obtain consent of one who possess common authority over property searched.
1. Common authority defined as mutual use of property by persons generally having joint access or control for most purposes.
iii. Joint REOP:  Assumption of risk theory: any individual has right to permit inspection, others assume risk that anybody might permit common area to be searched. 
iv. You don’t have a REOP with respect to your roommates.  However, you do have one viz landlord, hotel clerk, etc.  
g. Apparent Authority
i. Warrantless search is valid if based on consent of person who appears to have authority but doesn’t

1. deterrence rationale – police acting in good faith


2. Scalia relied on presumption of reasonableness – it wasn’t an unreasonable search where police good-faith reliance on apparent authority.

3. would the facts available to the officer at the moment warrant a man of reasonable caution in the belief that the consenting party had authority over the premises?

h. Withdrawal of Consent:  there is an unequivocal right to withdraw consent at any time during the search.  Technically withdrawal may not be considered as giving proof that there is something to hide.  However under totality of circs test cts have held that ‘suspicious nature of withdrawal’ may be considered (sticking hand in bag and pulling it out empty case)

i. Metaphysical question: Would a suspect ever voluntarily consent to a search that will uncover evidence?

Exclusionary Rule

	Against Exclusionary Rule
	For Exclusionary Rule

	· Violation complete at time of search

· Does not function as meaningful deterrent

· Violations usually happen in good faith

· Knowing violators won’t be deterred

· Encourages police perjury

· Criminals set free

· Costs are too high

· Protects wrong people

· Lost confidence in judicial system
	· No rights without remedies

· Deterrence difficult to prove

· Promotes professionalism

· Encourages warrants

· Issue is 4A, not exclusionary rule!

· Cost-benefit analysis inappropriate to constitutional right

· Deterrent purpose serves everyone (also, who is 4A for?  Jurisprudence of suspect)

· There is no meaningful alternative rule


1. History, Theory, Scope
a. Adopted for Federal Courts in Weeks (1941)

i. Rationale: only acceptable method of enforcing 4A rights

b. Rejected for States in Wolf (1949)

i. Not constitutionally mandated, judge-made remedial measure

c. Adopted for states in Mapp (1961)

i. Exclusionary rule is constitutionally mandated

ii. Greater state acceptance of rule generally

d. Constitutional Status of Exclusionary Rule
i. Is it possible to have meaningful constitutional right without a remedy?

ii. Is exclusionary rule only meaningful way to enforce 4A?

1. Civil damage remedies would allow police to treat 4A violations as ‘cost of doing business’

2. Amar – discount sentencing for 4A violations – also allows police to choose whether or not to violate.  

3. Police prosecution (unlikely to go over well, DA)

4. Internal police regulations (can’t be trusted?)

iii. General Theories of Exclusionary Rule

1. Preserves Judicial Integrity

a. Keeps cts from considering tainted evidence, but integrity is compromised in other ways (accuracy) by refusing to look at the whole case

b. Standing rules often allow violated evidence to be seen anyway

2. Government shouldn’t profit from wrong-doing

a. At what cost to public interest?

3. Not costly

4. Deters police conduct

a. Sometimes, but police often use tainted evidence in other ways (sentencing, grand jury)

5. If rule is inherently constitutional, you don’t really want to do a cost-benefit analysis on the applicability of the rule in any given case.  The rule is there, it’s constitutional, and that’s that.  But if you are leaning towards the rule as purely remedial, or deterrent, or an appendage, then ct might make more pragmatic decisions based on the value of the evidence and the nature of the illegal act.

e. Application of Exclusionary Rule
i. Motion to Suppress must be made before trial (efficiency)

1. if warrant, ( has burden of proof

2. no warrant, prosecutor has burden

ii. Attacking the Warrant
1. limited right to challenge sworn statements by affiant

2. Must have supported allegations of deliberate falsehood or reckless disregard for the truth (ex. Expert testimony that it was impossible for officer to smell drugs from 200 yards away)

f. Establishing a Violation of Fourth Amendment
i. Standing
1. Did person making motion to suppress have REOP in place searched?  Rakas (denied standing to passengers in car)

2. Carter – no umbrella REOP even in a house, if you are only there to cut up cocaine.  This is really a much more difficult standard to apply, and it encourages bad police conduct.

3. Cars, Drivers, Passengers
a. Need ownership or a possessory interest in car in order to have a REOP.  

b. Disassociating self from property will kill REOP

4. Alternative tests (not used):

a. Standing if legitimately on premises at time searched

b. Target theory – if govt. violates A to get at B, B has standing
g. Fruit of the Poisonous Tree
i. Exploitation is governing concept in FPT.  Did police exploit the primary illegality in order to get FPT evidence?

ii. Attenuation: Wong Sun
1. Wong Sun was arrested as the result of a previous illegal arrest.  He was taken to the police station but then let go.  Later he returned and made a voluntary statement.  Ct accepted the statement on the basis of attenuated circ.

2. Exploitation test.  Granting establishment of primary illegality, was the evidence to which the objection is made come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint?

3. Some attenuation factors:

a. Temporal proximity

b. Length of causal chain

c. Act of free will/spontaneity of statements

d. Flagrancy of initial violation (Brown)

e. Nature of derivative evidence (witness evidence more likely to be admitted, probably b/c more voluntary)

f. Miranda warnings are insufficient to break the causal chain in the case of an illegal arrest

iii. Independent Source Doctrine
1. Evidence police arrive at independently if not excluded

2. Logic: police should be in the same, not a worse, position they would be in as if they hadn’t made a mistake.

a. Criticism of logic: drains exclusionary rule of all deterrent effect.  If police are going to be in the same position, they might as well go ahead and try to get the illegal evidence in.  Without a punitive aspect there’s no deterrence.

3. Application: Sanitizing Evidence
a. If police discover evidence lawfully, then go back and conduct an illegal search and discover same evidence, it should be admitted.

b. If police discover evidence unlawfully, but then go back and discover it lawfully, it should be admitted.

i. More difficult analysis: have to prove that police would have discovered evidence lawfully even in the absence of the illegal discovery.  Can’t bootstrap illegal evidence into probable cause for legal search.

ii. “I would have requested the warrant anyway”

c. Segura – PO unlawfully entered house, waited for warrant.  Evidence discovered after arrival of warrant was fine.  Again rule is ‘did officers exploit illegality?’

iv. Inevitable Discovery: The Hypothetical Independent Source
1. Test: would the illegally obtained evidence have been discovered through legitimate means independent of the official misconduct

a. Proof is only by a preponderance of the evidence

2. Primary/Derivative Evidence

a. Primary evidence – would illegal evidence have been discovered?

b. Derivative evidence – did illegal primary evidence lead to derivative evidence that would have been discovered?

c. Majority view that primary evidence is admissible but

i. DC Cir. – primary evidence not admissible through inevitable discovery rule: deterrence/incentive rationale – if you say primary evidence would be inevitably discovered, hence admissible, there is no reason for police to wait rather than just conduct illegal search.

d. Insufficient to merely claim PO would have got warrant

e. Focus on what officers would have done, not what they might possibly have done.  Was activity in regular scope of investigatory activities?

h. Exceptions to Exclusionary Rule
i. Impeachment: Havens
1. ( denied being involved with drug use.  Cross introduced illegally obtained T-shirt with pockets sewn out 

2. Opening the Door on Cross: Havens allowed prosecutor to introduce evidence on cross (as long as it was within scope of direct)

a. does this deter ( from taking stand?  They rarely do anyway

b. but can jury possibly follow a limiting instruction in this regard?

ii. Other Proceedings Exclusionary Rule Does Not Apply
1. Grand Jury Proceedings

2. Civil Tax Proceedings

3. Civil Deportation Proceedings

4. Habeas Corpus Proceedings

5. Sentencing Proceedings (!!!!)

a. Note later debate about shifting elements of crime into sentencing factors

6. Parole Revocation Proceedings

iii. Good Faith Exception: Leon
1. Where officers rely in good faith on faulty warrant, no exclusionary rule.

a. Purpose of rule is only deterrent. 

b. Magistrates are supposed to be neutral, you don’t deter them by banning faulty warrants, they have no incentive to make them

c. No deterrent effect on cops who rely in good faith on bad warrant

d. COST-BENEFIT analysis: the cost of exclusion is too high in this case

e. 3 prong test:

i. ER designed to deter police, not magistrate

ii. No evidence that magistrates have reason to ignore 4A

iii. No reason to believe evidence would deter mag.

f. Dissent:

i. Can’t have right without remedy

ii. 4A operates against govt. as whole, not just cops

iii. redundant after Gates – PO could not in good faith rely on a warrant that failed the lax Gates test could be reasonably relied on in good faith

2. Leon implies that exclusionary rule is NOT constitutionally required

3. Reasonable and Unreasonable Mistakes

a. Reasonable mistake, such as mistake of fact, not violation

b. Unreasonable mistake that violates 4A but reasonable minds could differ on whether officer acted reasonably in reliance (warrant maybe doesn’t support p/c)

c. Unreasonable mistakes that officer could not reasonably rely on (warrant based on bare-bones affidavit)

4. Does Leon Apply to Warrantless Searches?
a. Pro:

i. If rule is not constitutionally required, may apply

ii. GF warrantless searches can’t be deterred by rule

b. Con

i. Leon emphasized that ER is meant to deter police, shouldn’t apply to magistrate mistakes.

ii. Overall policy of encouraging warrants

c. Edwards - ( arrested after traffic violation when old arrest warrant incorrectly came up on computer.  Ct upheld good-faith reliance on computer error based on Leon.  Alternate argument: if error is more and more likely, perhaps ER needs to be extended, not contracted, to cover the whole governmental apparatus involved in law enforcement and not just cops on the street.

	Exclusionary Rule Constitutional Chart
	Rationale

	4A
	Maybe Constitutionally Required
	Right w/o remedy?

	5A
	Unlikely Constitutionally Required – Miranda status?
	Violation occurs at trial?

Prophylactic or constitutional?

	6A
	Maybe Constitutionally Required
	Violation occurs at trial?

Type of violation? Prophylactic or constitutional?

	14A
	Constitutionally Required
	Due Process

	Constitutional Exclusion Rule means:  No impeachment use, no fruit of poisonous tree, less chance of using evidence in non-case-in-chief proceedings (sentencing, etc.)




Self Incrimination and Confessions: Fifth Amendment Doctrine

	No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising n the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.


	Fifth Amendment Justification Analysis Chart

	Argument
	Critique

	Protection of the Innocent
	They don’t need it, by hypothesis protects guilty 

(from self-incrimination)

	Cruel Trilemna (SI, perjury, contempt) 
	Not unique to (, but all W; Trilemna only exists at trial, not Q

	Deter Perjury
	Perjury is rampant; if ( doesn’t think perjury will work, won’t try

	Coerced confessions unreliable
	Why suppress confessions that can be independently corroborated?

	Preference for accusatorial system
	Begs the question

	Deter improper police practices
	Doesn’t apply to court.  Also have other remedies for police prac.

(but there is an exclusionary rule logic to it)

	Fair state/individual balance – govt. has to prove its case
	Lots of procedural protections (p/c); sporting theory of justice; police can compel lots of evidence

	Preservation of Official Morality
	Huh?

	Privacy Rationale – respect for inviolability of human personality and right of individual to a private enclave where he may lead a private life

	Inconsistent with immunity statutes; rules requiring more private info to be exposed; Fourth Amendment, which only protects unreasonable invasions of privacy – is it ethical to suggest murderer should withhold testimony b/c of ‘sphere of privacy?’

	First Amendment Privilege
	Is dealt with by First Amendment jurisprudence, which doesn’t really apply in a courtroom anyway.


Fifth Amendment Generally

1. Fifth Amendment Generally
a. CTSI – Fifth Amendment is only implicated in the case of Compelled Testimonial Self Incrimination

b. Scope of Fifth Amendment as defined by the Court is less than the literal language in the constitution

c. Key issue in 5A cases is compulsion
d. Cruel Trilemna:  Essence of Fifth Amendment jurisprudence.  It violates constitutional rights to give someone only options of

i. Giving self-incriminating testimony

ii. Perjury

iii. Remaining silent and facing contempt of Ct

1. Fifth Amendment is viewed as an ‘out’ of CT (Muniz)
iv. Muniz test:  whenever a person is asked for a response requiring him to communicate an express or implied assertion of fact or belief, suspect confronts CT.

e. Jury may not draw adverse inference from refusal to testify

i. Griffin – adverse inference instruction to jury creates CTSI

ii. But they may draw adverse inference from refusal to supply non-testimonial evidence

iii. In civil proceeding, adverse inference may be drawn

2. When Privilege Can Be Asserted
a. Any proceeding where there is a risk of self-incrimination in any future proceeding

b. Aliens may not assert privilege for fear of future prosecution by foreign country unless other govt. working in tandem with US or in cooperative global scheme

c. Immunity
i. Privilege may not be asserted where immunity is granted: destroying privacy theory of 5A

ii. Use Immunity
3. Testimonial vs. Non-Testimonial Evidence
a. Schmerber: ( arrested for DUI, police took blood sample and introduced it at court.  SC held that blood sample was non-testimonial form of evidence and therefore admissible against ( will

i. Privilege is a bar against compelling “communications” or “testimony” but compulsion which makes suspect source of real or physical evidence does not violate it

ii. Dissent: sole purpose of analysis was to obtain testimony from a third person that there was alcohol in blood; blood communicated this fact

b. Other evidence compelled but non-testimonial:

i. Standing in a line-up


1. should compelled volition of act (i.e. lineup) be enough to implicate 5A?

ii. Fingerprints

iii. Non-testimonial forms of speech: requiring suspect to speak words allegedly spoken by perp for lineup purposes

iv. Handwriting exemplars

v. Voice-prints

1. note that if ( attempts to disguise voice, this is viewed as evidence of guilt – is there a communication “this is my voice?”

c. Muniz: ( stopped for drunk driving, faced series of tests.

i. Speech was slurred = physical evidence OK

ii. Trouble standing on one leg = physical evidence OK

iii. Asked to state date of sixth birthday = testimonial evidence = NOT OK

iv. Ct – test for whether 5th Amendment is implicated is whether ( faces CT

1. Schaeffer: why is cruel trilemna implicated here?

a. Truth is incriminating: I’m too drunk

b. Silence not an option: no Miranda

c. But would false answer be perjury?

i. Any false statement to fed = perjury

2. Govt. not interested in truth or falsity of the statement only in using the content of the statement to make a determination about ( physical condition. 

v. Ct rationale: when facts about a person’s physical condition are testimonially derived, 5A triggered

d. Doe – statement must be express or implied assertion of fact to qualify as testimonial – Compelled signature on bank records not implicated by 5A

e. Psychological Evaluations
i. Impressions of fact-finder about ( are non-testimonial

ii. Statements made by ( to fact-finder are testimonial
4. Documents  - ‘A party is privileged from producing the evidence but not from its production.’ - Holmes

a. Fisher – privilege cannot be asserted to prevent govt. from obtaining evidence from third parties.  Generally overruled Boyd:

i. Contents of voluntarily prepared documents are not protected by 5A

1. Obtaining documents is fundamentally non-coercive because documents already exist.  If preparation was wholly voluntary, there is no compulsion.

2. Communicative aspect – compliance tacitly concedes existence of papers – Ct doesn’t find communicative aspect to be incriminating aspect

a. fact that papers exist is compelled and testimonial but not incriminating

b. no compulsion in turning over already-produced documents

c. certain types of documents may be testimonial and self-incriminating – i.e a second set of books, or maybe records of drug transactions.  Test: is the existence of the documents already a foregone conclusion, does govt. have substantial evidence that records exist?  If so, they have to be produced.

b. Production of Corporate Documents
i. Business entities per se are not entitled to Fifth Amendment privileges.

ii. If BR personally incriminate agent, he can still be compelled to produce records (Braswell)

1. act of production may be CTSI if the existence of the documents is not already a foregone conclusion and the existence of the documents would incriminate

2. Hubble – act of production was incriminating where IP subpoenaed Δ for documents, upon refusal immunized Δ and then used documents to indict him

iii. Required Records Rule: documents are unprotected if govt. requires documents to be kept for a legitimate administrative purpose not solely focused on those inherently suspect of criminal behavior: is there a legitimate regulatory scheme?

1. Balancing: Byers – upheld statute requiring people at scene of accident to leave name and address. 

5. Immunity
a. Determining Risks of Incrimination – if ct determines that it is impossible for this person to be incriminated by the use of the evidence at any point in the future, it can compel the testimony

b. Transactional Immunity
i. No transaction about which witness is going to testify can be subject of a future prosecution against witness

ii. Immunized testimony is also sealed from impeachment use

c. Use Immunity
i. No testimony or information directly or indirectly derived from testimony can be used against witness, BUT witness can still be prosecuted for general related transactions

ii. Constitutionally permissible b/c puts witness in same position as if he had refused to testify

iii. Kastigar – Govt. has burden after granting use immunity in proving all of its evidence from the case was independently derived.

6. Waiver of Privilege
a. ( who takes the stand waives privilege as to any matter in the scope of direct exam; unfair to allow ( to get their testimony in and not subject it to cross

b. Test: is cross-examination reasonably related to direct (Hearst)
c. Guilty plea – judge cannot penalize ( who has pled guilty for invoking 5th at sentencing hearing; guilty plea only waives trial rights.

Confessions
1. Due Process: Voluntariness Test – prior to 1964, confession law adjudicated through Due Process claims

a. Due process test: was confession ‘voluntary under the circumstances?’

b. Factors in analyzing voluntariness:

i. Personal characteristics of accused

1. educational background

2. sex

3. mental capacity

4. experience

ii. degree of physical deprivation/mistreatment

iii. psychological influence

1. incommunicado confinement

2. trickery

3. sustained interrogation

iv. access to attorney (under DP, not 6A)

v. Confession needn’t be totally voluntary (it rarely will be) – primary issue is whether cops were overly coercive:

1. one possible test: would police conduct compel an innocent person to falsely confess?

c. Criticism of voluntariness test: lack of a controlled standard, no guidance to cops

d. Involuntary but Not Coercive: Connelly – Criminal safeguards like 4A and 5A exist primarily to protect suspects from police abuse.  Involuntary confessions brought on by factors that do not involve police coercion (while under influence of schizophrenic fit) are admissible

e. Government Promises:
i. Cops not allowed to break promise made in exchange for confession but promise has to be very specific for specific benefit  – police trickery and deception is generally admissible (but I don’t see why) 

f. Due Process protection still important analytical test to cover holes in confession jurisprudence where 5A or 6A may not apply.  

i. Ex: PO sends attack dog to apprehend suspect – confession made while dog attacking suspect not admissible under DP (no formal charge ( no 6A – not in custody(?) ( no 5A.  Another ex: ( wounded, cops interrogate with guns drawn.  Another ex: ( w/IQ of 11 yr old kept 25 hours w/o food or water)

2. Development of Fifth Amendment Claim: Miranda
a. Massiah – SC threw out confession made to co-defendant transmitted via bug – Right to Counsel case (see below).  6A only applies to the accusatory stages so Ct needed to develop separate jurisprudence to cover police tactics pre-indictment

b. Escobedo – short lived rule where SC granted right to counsel for unindicted (
c. Limited ‘Miranda Right to Counsel’:

i. Right to be warned about right to counsel

ii. Right to cut off questioning

iii. Right to ask for counsel

iv. Essentially a right to negotiate through counsel, not to ‘have a lawyer’
v. Why a Miranda right to counsel?  Assumption that will may quickly be overborne w/out counsel. 

d. Basic Principles of Miranda
i. Custodial Interrogation is Inherently Coercive

ii. Police give Miranda warnings to dispel presumption of coercion

iii. Miranda rights are waivable, as long as waiver is VKI

1. problem: how do we know waiver is valid, if custody is presumptively coercive?

2. Does Miranda actually shield impermissible police practices by sanitizing them and ignoring waiver/voluntariness analysis?

iv. Whole purpose of giving Miranda rights is to ensure validity of waiver: bright line rule that assumes ( unaware of right

v. Secondary purpose/effect of Miranda is public education – Right against CTSI is best known constitutional right in the US

vi. Two forms of invocation:

1. right to remain silent

2. limited right to counsel: PO must stop interrogation when invoked

vii. Interrogation MUST cease if:

1. ( invokes right to remain silent

2. ( invokes right to attorney (until attorney arrives – right only gives ( opp to confer with attorney, Q may resume after attorney leaves)

e. Constitutional Status of Miranda
i. Warren: Miranda is not a “constitutional straitjacket” – however, other features procedures must be ‘at least as effective in apprising accused persons of their right of silence and in assuring a continuous opportunity to exercise it’

1. VKI is required for constitutional waiver, Miranda is required for VKI

2. could videotape replace Miranda?

a. Video may deter police and would aid in judicial determinations of voluntariness

b. But does presence of camera somehow remove presumptively coercive nature of custody?

c. Video addresses Due Process concerns more than 5A concerns


ii. Statutory Replacement: Dickerson
1. SC held that 18 USC § 3501, declaring confessions to be valid under totality of the circumstances test, was unconstitutional as Miranda replacement

2. Elstad and Tucker seriously undermined constitutional status of Miranda

3. Ct reaffirmed in Dickerson:

a. Stare decisis

b. Application to state cts (federal q)

c. Doesn’t explicitly state that Miranda-defective statements are compelled.

d. Keep Elstad and Dickerson by explaining differences in function of exclusionary rule

f. Impeachment Use of Miranda-Tainted Testimony
i. ( may be impeached with Miranda-violated testimony 

1. Marginal Deterrence theory (really applicable to 5th)

ii. ( silence during police interrogation may not be used as impeachment (“oh why didn’t you just tell that to the police?”) – promise that silence won’t be used is implicit in warning, doesn’t provide the requisite ‘out’

g. Exclusionary Rule Under Miranda:
i. Tucker  - W testimony discovered through Miranda-defective statement is admissible even if original statement is not.  

ii. Ct said b/c Miranda was only prophylactic, not constitutional – W testimony inherently trustworthy.  Goes back to a voluntariness reading.  Ct was being sloppy – should have tried to make a different exclusionary rule analysis.

iii. Exclusionary exceptions only apply to 5th Amendment violations, not to Due Process violations – if confession is involuntary, as opposed to just not Mirandized (!!!) then derivative evidence must be excluded

iv. Subsequent Confessions: Elstad
1. ( admitted participation in robbery w/o Miranda, then was Mirandized and readmitted it – Ct upheld

2. Can ( make a valid waiver of his Miranda rights with his previous confession floating around out there?  Should police have been required to inform him that his previous confession was inadmissible

3. Brennan criticized Elstad as allowing cops to use coercive techniques confident that they could later 

v. Physical Evidence: Quarles Physical evidence derived from non-Mirandized confessions also admissible

1. Quarles is also known as the emergency exception: “Where’s the gun?” compels testimony that acknowledges ownership of the gun.

2. general analysis: is the question ‘investigatory’ in nature?

vi. All three decisions effectively deconstitutionalize Miranda until Dickerson, or at least claim a different role for the exclusionary rule.

1. ultimately they don’t agree that Miranda makes a due process violation.

vii. What is the role of exploitation analysis in Miranda exclusionary claims?

1. Timing – how soon after tainted confession did Mirandized confession occur?

h. Custody for Miranda purposes is defined as when a person is deprived of his or her freedom in any significant way
i. Arrest is always custody

1. being at police station is not necessarily custody (come in for a few questions) – voluntariness test

ii. Relevant factors:

1. was suspect informed questions were voluntary

2. unrestrained freedom of movement

3. who initiated contact

4. strong-arm or deceptive tactics

5. was atmosphere of Q police-dominated

6. was suspect arrested at termination of Q

iii. Police asking general questions around the crime scene do not need to Mirandize everybody they ask

i. Interrogation
i. Implicates greater coercion than just custody

ii. Innis test (‘it would be sad if some handicapped child shot herself with your gun’)

1. functional equivalent of interrogation?

2. any actions or words (other than those normally attendant to arrest and custody) police know or should know are reasonably likely to elicit an incriminating response

a. objective test – not whether officer intended to elicit response, but whether officer should have known response would be forthcoming

b. any knowledge police may have about susceptibilities of ( are relevant in making consideration

c. call-to-conscience techniques are frequently used and are more likely to succeed – no reason for cops to think that person is peculiarly susceptible (?) 

d. problem with test: police are always trying to elicit an incriminating response!

3. Maoro - ( wife wants to see him, while there he makes incriminating statements.  Remedial questions – what should police have done in that situation?

j. Undercover Activity
i. Perkins – undercover officer placed in cell with Perkins.  Ct found no Miranda violations since environment wasn’t inherently coercive.  In custody, every suggestive statement made by police can be viewed as unlawfully wielding the coercive power inherent in custody, but in undercover situation, agent is free to ask questions.

k. Adequacy of Warning
i. General test, was content of rights communicated to (?  Could Miranda as delivered have been misinterpreted as offering less protection?  Main jist of Miranda: right to silence, limited right to attorney.

l. Waiver of Miranda
i. VKI – waiver must be Voluntary, Knowing, Intelligent

ii. Voluntariness
1. Same test as Due Process voluntary test.  Remember that involuntary confession can still follow a valid waiver - ( may make a valid waiver, and then police might start kicking him.

iii. Intelligent Waiver
1. I – waiver can only be intelligently waived where ( is capable of understanding the waiver.

a. Mental condition of (
b. Education

c. Did ( appear to understand?

d. Context of Mirandizing

iv. Knowing Waiver – info required for valid waiver

1. Some factors held not relevant:

a. Scope of questioning

b. K that first confession was invalid

c. Didn’t know lawyer was trying to contact ( (police deceived attorney, not suspect)

2. Only irreducible minimum of K required for waiver – usually just the contents of the rights themselves.

3. Shouldn’t there be a role for whether K would have effected the decision to waive?

m. Invocation and Initiation
i. Normal Miranda proceeding – WW (warning, waiver)

ii. If ( invokes Miranda rights, he now has a limited Fifth Amendment right to counsel.  This right is not waivable unless ( initiates a conversation.

iii. Invocation
1. Invocation must be clear and unambiguous.  If unclear, cops don’t have to clarify, can keep right on questioning.  Why? 

2. Right to Silence
a. once ( has invoked right to silence, cops must scrupulously honor invocation.

i. Scrupulously honor does NOT mean they stop interrogating.  It just means they quit badgering. Mosley - ( invoked rights, cops left him in a jail cell for a couple hours, new cop came by and reread rights and asked about different crime = valid waiver.

3. (Limited) Right to Counsel
a. once ( invokes right to counsel, cops may not interrogate him until he has met with counsel, unless ( initiates talks. Edwards
b. After consultation with attorney, cops can badger again.

c. Roberson – 5A right to counsel applies to all crimes, not just crime suspected of. - Roberson
d. If right to counsel invoked,

i. No talking until meeting with counsel

ii. If talking, did ( talk first?

1. if ( talked first, was it about case?

a. If yes, ok

b. If no, not ok

2. If PO talked first, were PO questions interrogatory?

a. If no, OK

b. If yes, not OK

Sixth Amendment Doctrine 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.

Right to Counsel

Sixth Amendment and Confessions

1. Right to Counsel Generally

a. Applies if adversary judicial proceedings have commenced against accused
b. Different and broader right than Fifth Amendment right to counsel
c. Right to counsel is violated whenever police question you or try to get evidence on you if you have already been indicted
d. Personal Right – only violated where incriminating statement is used against ( at trial
e. Massiah – Constitution is validated when police deliberately elicit incriminating information from person against whom adversary criminal proceedings have commenced.
i. Schaeffer doesn’t like Massiah – it constitutionalized an ethical rule **
ii. Current form:

1. police may not elicit info from anyone against whom proceedings have commenced w/o lawyer
2. applies to surreptitious as well as traditional interrogations
3. WHY the Massiah rule?  If its to prevent compulsion, there is already a 5A rule against that.  Rehnquist dissent in Henry:  why does ( have right to counsel as a ‘guru’ who must be present whenever ( has an inclination to reveal?
a. One rationale: once govt. has brought formal charges, adversary relationship is cemented – once attorney is chosen as representative, govt. may not try to circumvent relationship. (begs the question?)
f. Brewer – Once right to counsel has attached, police may not elicit incriminating information.
i. Attachment is triggered by the commencement of adversary proceedings
1. invocation of right to counsel is not required
2. indictment usually indicates beginning of proceedings
g. Waivable – Right can be waived.
i. Patterson – Indicted previous to his arrest.  Can you make a knowing waiver of 6A right if you haven’t been told about it?  Yes
ii. Jackson: Waiving Right After Invoking: extended Edwards to 6A – once ( has requested assistance of counsel, WIIW – no counsel-less waiver without initiation.  Police may not initiate conversation after right is invoked.
1. Q:  if right automatically attaches, why does ( have to request it?
iii. Q: if ( is indicted and then arrested, and he invokes, is he invoking 5A or 6A?  
h. Deliberate Solicitation – death row guard buddy case.  Testimony can still come in if it wasn’t deliberately solicited.
i. Jailhouse Plants

1. How deliberate is the elicitation?  How active is the plant?  How voluntary is the statement?
2. Henry – intentionally creating a situation likely to induce ( to make incriminating statements without absence of counsel violates Sixth Amendment
3. Informant must be a state agent to violate 6A
i. Continuing Investigations:

j. Right to Counsel is Offense Specific

i. Question is whether proceedings have commenced with regard to the specific crime which is the heart of the legal dispute
ii. SO when ( invokes 6th Amendment right to counsel, police may question him about other crimes, but not about first crime.  If ( invokes 5th Amendment right to counsel, they may not question him about any crimes.  How do you know which one he invoked?  
k. Exclusionary Rule: Sixth Amendment

i. Violation occurs at trial
ii. Harvey – statement obtained in violation of Jackson could be used for impeachment purposes.
1. are Edwards, Jackson prophylactic measures or constitutional measures?
l. Sixth Amendment Right to Counsel vs. Fifth Amendment Right to Counsel

	Right To Counsel

	Fifth Amendment
	Sixth Amendment

	Can attach before adv Proceedings
	Only attaches after adv proceedings

	Only attach/apply when in custody
	Once attached, applies in/out of custody

	Interrogation

· Focuses on suspect
	‘Deliberate elicitation’

· Focuses on officer

	Undercover Agents – NO
	Undercover Agents - YES

	Invoked during custodial proceeding
	Can be invoked at judicial proceeding

	Covers all offenses
	Only covers charged offense 

	Limited Exclusionary Rule
	Broader Exclusionary Rule


Right to Effective Assistance of Counsel

1. Policy Questions:  Fairness or Reliability?

2. Strickland: Standards of Competency
a. Prior to Gideon, cts focused on whether or not unrepresented ( had received fair trial.  Gideon declared that uncounseled convictions were per se unreliable.

i. Prior uncounseled convictions still used as sentencing factor – what does that say about reliability?  Is this 6A problem or sentencing procedure problem?

b. Two Prong Test

i. Performance

ii. Prejudice

c. Performance Prong:

i. Constitutional deficiency = ‘errors were so serious that counsel was not functioning as the ‘counsel’…guaranteed by 6A”

ii. Inquiry: Whether counsel’s assistance was reasonable considering all the circumstances, considered from the time of trial.

iii. HIGHLY DEFERENTIAL – there is a strong presumption that counsel’s conduct falls within range of reasonable

iv. Strategic decision are virtually unchallengeable

1. unless ( can show ‘strategic’ decision was really no decision

2. strategy or not?

d. Prejudice Prong
i. ( must show that errors were so serious as to deprive ( of fair, reliable trial

ii. Inquiry: is there a reasonable probability that, but for counsel’s unprofessional errors, result of proceeding would have been different.

iii. Must show more than just that error had ‘some conceivable effect on outcome’

iv. Determined  by the state of the law at the time of trial

e. Strickland Applied
i. Failure to make motion to suppress:

1. Did motion have reasonable chance of success?

2. Reasonable chance that subtracting evidence would have created reasonable doubt?

ii. Failure to introduce adequate mitigation:

1. Is mitigation possibly damaging or just not very helpful?

iii. Sleeping in courtroom

1. how often?

iv. Ignorance of relevant Law

1. Kimmelman – IAC where counsel didn’t make discovery request on mistaken assumption that prosecution was automatically required to turn over information ( didn’t know about illegally seized evidence ( didn’t make motion to suppress.

2. generally easier to show deficiency under this heading

v. Duty to Investigate:

1. pretrial investigation is a component of effective assistance

2. info supplied by ( is usually adequate unless a reasonable attorney should double check it

3. IAC in failure to pursue possible alibis, investigate medical records in sex abuse cases, eyewitnesses

vi. IAC at Guilty Plea stage

1. usually stems from counsel incorrectly estimating sentence

2. difficult to show prejudice: ( must show that, but for counsel, ( would have rejected plea and insisted on going to trial

3. did ( already reject similar plea?  Hill – don’t need to show you would have been acquitted, only that you would have preferred to ‘roll the dice’ then take what you got

4. IAC in going to trial – maybe if ( has absolutely no defense and attorney advises ( to go to trial

f. Presumed Prejudice
i. There is almost never per se prejudice except where:

1. actual or constructive denial of assistance of counsel

a. imposter cases

b. disbarred lawyer

i. Note that logic in imposter cases wasn’t incompetence but that ‘attorney’ was acting illegally and hence might have been unable to mount a truly vigorous defense for fear of backlash

ii. Cts have upheld representation by attorney w/revoked license for failure to pay dues

c. No lawyer

d. Lawyer with Alzheimers

2. lawyer is burdened by actual conflict of interest, infra

3. Right to Conflict-Free Representation
a. Joint representation is constitutionally suspect: 
i. Loyalty is primary function of attorney

ii. Conflicted attorney may neglect to put on best defense b/c of other clients

iii. Holloway points out that absence is difficult to prove, but Cuyler goes ahead and demands proof

b. Pretrial Procedures to Avoid Conflict

i. Holloway – when attorney makes pretrial motion for appointment of separate counsel based on conflict of interest, judge is required to hold hearing on issue.  Failure to hold the hearing is a per se reversal – unfair trial from outset, no need to show prejudice.

ii. If trial court knows or should know about conflict, it is required to hold hearing.  

iii. Rule 44(c) requires judge to make inquiry wherever it becomes apparent that there is joint representation.  Then, judge ‘takes appropriate measures to protect (’, unless there is an obvious problem.  S: weak rule.  But is it stronger than Holloway test?

c. Proof of Conflict
i. Two prong test:

1. actual conflict of interest existed

2. conflict adversely affected lawyer’s performance

ii. Test applies when notice is not brought to judge’s attention, or when judge holds hearing but decides conflict is insubstantial

iii. Possible issues in multiple representation:

1. Risk of coercion by other (
2. Conflict w/attorney personal interests

3. Lost opportunities for defenses conflicting w/attorney’s other interests

iv. Waiver of Right to Conflict-Free Counsel
1. Must be VKI

2. Egregious conflicts non-waivable (govt. witness claimed to have imported heroin for defense counsel)

4. Bush’s Executive Order: Violation of the Sixth Amendment Right to Counsel?

a. Sixth Amendment rights are personal – anyone else implicated in a lawyer-client conversation doesn’t even have any standing to raise a claim!

b. Chilling effect – people afraid to talk to lawyers to find out about their problem if privilege is violated

c. Attachment issue – can there be a Sixth Amendment violation where the right has not yet attached?  Is the privilege, per se, not constitutional?  Also what about people for whom the right HAS already attached?

5. Last note on IAC appeals:  When judges read briefs, they ask:

a. Is ( factually guilty?

b. Did the government misbehave?

c. What’s it going to look like to the public to grant this reversal?

Grand Juries

1. Original purpose of GJ was protectionist: interposition between ( and state

a. Rubber stamp problem: ‘indict a ham sandwich if they had a chance’

2. Not incorporated, choice by states

3. Indictment: GJ charged with determining whether there is probable cause that a crime was committed and that accused committed it.

a. Alternate test: was there an adequate basis for the charge?

4. Two roles:

a. Determining basis of charge against the accused

b. Presentment: Inquiring into other matters not brought up by prosecutor which may have criminal implications.

i. Reflection of older GJ days where represented community indictment board

5. Challenging GJ: only successful challenges to GJ indictments so far involve racial composition of GJ

a. Most defective issues at GJ proceeding are subsumed at trial – if GJ didn’t have P/C, but at trial there was GBRD, than there was no problem

b. Costello challenged GJ indictment on grounds they couldn’t possibly have had enough evidence.  Ct – there’s no source of law determining what kind of evidence GJ has to go on; they are impartial, etc.

i. What if there was evidence that GJ was NOT impartial?

ii. GJ is inquisitorial, not adversarial

iii. Misleading effects remedied at trial

6. Secrecy of Proceedings
a. FRE 6(e)

i. Witness may disclose their own GJ testimony to whomever they want

ii. Jencks Act – 6(e) mandates recording of GJ testimony.  Testimony is made available to opposing attorney for impeachment use on cross.  Transcript not required to be made available until after direct (study over lunch)

b. Defense lawyers not currently allowed in room; they have to wait in the hall while witnesses run out and ask them questions

c. GJ minutes are exempt from disclosure

d. Why the secrecy?

i. Witnesses may be afraid to come forward and testify

ii. Witnesses would be less open in testimony

iii. Assure that persons accused but exonerated are not publicly humiliated

7. Separation of Powers:  Courts may not use supervisory power to control goings-on in GJ.  

8. Role of Prosecutor
a. Legal advisor to GJ

b. Presents evidence to GJ

i. GJ may request additional evidence

ii. Prosecutor not obligated to present exculpatory evidence

1. under what source of law would ct impose on GJ>

iii. Very high bar for prosecutorial misconduct, maybe knowingly presenting perjured testimony

9. Grand Jury Powers
a. No real limits on amount of evidence that can be demanded by GJ subpoena

i. Except where GJ is actually harassing witness

ii. Current test: request may be quashed as unreasonable or oppressive where there is no reasonable possibility that the category of materials will produce information relevant to the general subject of the GJ investigation.
10. GJ is not ‘custody’ for Miranda purposes.

Discovery

	Criminal Discovery Pros and Cons

	Enables perjured defenses 

( already has substantial procedural advantages

Danger to witnesses (threats or corruption)


	Gravity of liberty interest at stake

Impossible to prepare defense

Difficult to evaluate plea bargains




1. Criminal Discovery usually circumscribed by statute or court rule

2. Fed R Crim P 16(a)(1)(c) authorizes discovery of documents only when

a. They are defendant’s property

b. Government intends to use them in its case-in-chief or

c. They are material to the preparation of the defendant’s defense.

i. Limited to “shield” defenses - Armstrong – discovery of racial statistics in police dept. not mandated even where statistics relevant to profiling defense, too broad

ii. ( may still argue, despite rule 16, that discovery is necessary to protect a constitutional right

d. Other discretionary discovery items:

i. Experts, examinations, tests

ii. Names, addresses, statements of witnesses (see Jencks Act)

iii. Grand jury testimony except for ( own testimony + Jencks Act info

3. Prosecutor’s Constitutional Duty to Disclose
a. Brady Rule – Prosecution has constitutional duty to disclose exculpatory evidence.  Exculpatory defined narrowly as evidence which would tend to exculpate ( or reduce penalty.  

b. Brady evidence must be material to the defense

c. Agurs – ( was not entitled to new trial even though prosecution withheld previous record of V which would have tended to corroborate self-defense.  Test is outcome-oriented. 

i. Test is NOT “might the jury have ruled differently?”

ii. Test: If the omitted evidence creates a reasonable doubt that did not otherwise exist, constitutional error has been committed

iii. Bagley – fact that chief W had been given job offer at ATF not revealed to (.  Ct still found not material, wouldn’t have affected outcome of case.

d. Criticism of standard:

i. prosecutor’s lack of info about defense and partisan inclinations make it difficult for her to assess materiality

ii. many misapplications will never be remedied b/c prosecutor has exclusive control of evidence

iii. Prosecutor may knowingly withhold exculpatory evidence they deem non-material

e. Specific Requests for material increases level of prosecutorial responsibility

f. Confidence in the trial: “The question is not whether the defendant would more likely than not have received a different verdict with the evidence, but whether in its absence he received a fair trial, understood as a trial resulting in a verdict worth of confidence.”

g. Preservation of Discovery Evidence – good faith test.  Also, what is the likelihood that the evidence even was exculpatory?

i. inconsistent with Brady emphasis on character of evidence as opposed to character of police activity.  But with missing evidence you can’t order a retrial, would have to throw out entire indictment

ii. other possible remedies?  Allow jury to draw adverse inference from missing evidence

iii. dissent alternative test: police should have a duty to preserve any evidence they know or have reason to know preserves immutable characteristics of suspect (DNA, semen)

Guilty Pleas

	              Guilty Pleas – Pro                                                     Guilty Pleas – Con 

	Aids in ensuring correctional measures

Avoids delay and increases probability of CM

( acknowledges guilt/accepts responsibility

Avoids public trial where possible damage

Prevents undue harm to ( from conviction

Possibility of granting concessions for cooperation

Limits judicial discretion


	Danger of convicting innocent persons

Prosecutors bargain to move cases

Bargaining distributes unevenly among offenders

Wasteful and inefficient

Reduces deterrent impact by lowering sentences

Punishes people who exercise right to trial

Limits judicial discretion

Innocent people who can’t afford bail may plead guilty just to get time served on minor charges/guilty people with serious crimes may not get punishment they deserve


1. Constitutional Right to Trial: ( may not be penalized for exercising right to go to trial.  
a. Framing problem: plea bargain=reward or trial=punishment?  Judge not allowed to consider that ( refused to plead, but can judge consider ‘lack of remorse’ as sentencing enhancer?
b. Federal Sentencing Guidelines contain two level sentence reduction for “admission of responsibility”
i. FSG generally takes power away from the judges and puts it in the hands of the charging prosecutor – consider effect of mandatory minimums
c. Vindictiveness – sentence will almost always be upheld unless judicial behavior was vindictive.  Bordenkircher – ct upheld life sentence under recidivism for ( who refused to plead guilty to check kiting, even though prosecutor said with guilty plea he wouldn’t press recidivism charge and conviction would be much smaller.
i. Pierce – vindictiveness presumed where ( got substantially higher sentence second time around on exactly same crime, before the same judge
ii. Alabama v. Smith – no vindictiveness where first sentence based on guilty plea, second from jury trial where grisly evidence came out for the first time
2. Requirements for Voluntary Guilty Plea – does it provide real protection or merely satisfy procedural requirements?
a. Boykin requirement – Guilty plea must be VKI, because it involves the intentional relinquishment of a known right.  
i. VKI cannot be determined on the basis of a silent record – subsequently there has to be some kind of colloquy before acceptance of plea
ii. Standard VKI analysis – Pollard, guilty pleas tied to third party health, etc., not invalid simply because pressuring.  
1. Wired pleas may be reversed where judge wasn’t aware of nature of pleas and lacked opportunity to question (
2. Elements of the Crime are integral part of K during pleading – Henderson (didn’t know intent was part of 2nd degree M)
3. Collateral issues sometimes should, sometimes shouldn’t be mentioned.  Deportation controversy
iii. Rule 11 – types of pleas
1. 11(a)(2) – Conditional Guilty Pleas – allow ( to enter plea and reserve right to appeal admissibility of prosecutor’s main evidence.  Some people argue that GP waiver should include waiver of right to appeal, it’s a factual establishment that closes the record.  But cf Alford pleas, where ( pleads guilty but maintains  factual innocence.
2. Functions of Colloquy

a. Create a record
b. Determine whether there is plea to honor, what type
c. Ensure that plea is VKI
3. Remedies: may be able to withdraw plea, may only receive new sentencing hearing (undermines value of plea if it was geared towards a specific judge)
Proof Beyond a Reasonable Doubt

1. Constitutional Requirements: Winship – Proof BRD is a constitutional component of Due Process

a. Better for guilty person to go free than innocent person to be convicted; when you modify the standard, modify logic of phrase

2. Determining Proof BRD:

a. What should jury be told about contents of RD standard?

i. ‘grave uncertainty’ or ‘actual and substantial doubt’ is too high a standard for RD

ii. Sandoval – ct is backing away from this?  Didn’t reverse ( “abiding conviction to moral certainty

b. Defective jury instructions are per se constitutional error and require reversal

3. Scope of RD Requirement
a. As a general rule, all elements of a crime must be proven beyond a reasonable doubt.

i. Tension b/t elements, aggravators, sentencing factors – criminal statutes may be redrafted to do away with RD requirement

b. Impermissible Burden-Shifting: Mullaney
i. Maine system required Prosecutor only to find only unlawful and intentional murder, Δ had to prove “heat of passion” – Ct held system unconstitutional, if Maine chooses to distinguish between types of crimes, impermissible to put proof requirement on Δ

c. Defining Elements of Crime: Patterson
i. Ct upheld NY statute placing burden on Δ to prove extreme emotional disturbance by preponderance of evidence, after prosecutor found intentional homicide beyond reasonable doubt.  Basically irreconcilable with Mullaney
d. Jones – aggravating sentencing factors in carjacking case were really elements:  any fact which extends beyond statutory max must be found BRD, jury

i. Recidivism is OK as sentence raiser – traditional use, no problem in fact finding (prior convictions already subjected to BRD)

e. Apprendi (2000) – NJ statute made ‘hate crime’ a sentencing aggravator providing for extended term of prison where judge determines racial motivation by preponderance of the evidence.

i. Statute invalidated on three grounds:

1. Right to jury trial

2. Winship
3. No notice on indictment

ii. Basic holding: any factor that extends punishment beyond sentencing range must be proved BRD

Jury Trial

1. Requisite Features of the Jury
a. Size: 6 person jury constitutional limit

i. Adequate interposition b/t accused and accuser

ii. Afford opportunity for group deliberation

iii. Fair possibility of obtaining representative cross section

b. Unanimity: It’s statutory

c. Fair Cross-Section:

i. Distinctive groups:

1. must be defined and limited by some factor (definite composition)

2. common thread or basic similarity in attitude, ideas, or experience running through group

3. community of interests among members of group such that group’s interest cannot be adequately represented if group is excluded from jury selection process

2. Voir Dire Requirements
a. Standard of Review is generally highly deferential 

b. Prejudice – Ham reversed conviction of black man in South, 1973 where judge failed to inquire at some level about possible prejudice.

i. Distinguished in Ristaino – only some cases require asking about prejudice.  Ham involved black civil rights activist in the South, so it was required (despite fact that Ham involved marijuana possession and Ristaino involved violent attacks on white security guard)

ii. Turner – Δ entitled to racism voir dire in capital case involving interracial crime

c. Pretrial publicity:
i. Mu’Min: Judge not required to individually question jurors regarding pretrial publicity, ok to just ask whether jurors had heard anything about the case and whether they could be fair (couldn’t ask about details in group – ruins other jurors)

d. Death Penalty 

i. Jurors may be excused for cause if they are unwilling or unable to impose death penalty where law would demand it

ii. Witherspoon – standard of dismissal.  Can’t for-cause dismiss someone just because they are against the death penalty or they don’t like it.  Can excuse them only where they would be unable to perform their duty under the law and wouldn’t give DP even if deserved

iii. Wainwright – cut back on Witherspoon, incorporating deferential standard back into DP voir dire

iv. Remedies for Improper Exclusion
1. Gray – per se reversal for improper exclusion of juror who may have opposed the death penalty.  

2. Ross – no remedy where erroneous non-excusal forced attorney to use up one of his peremptory challenges.  But also limited by fact that ultimate sitting jury was found to be impartial anyway

3. Racial and Other Discrimination in Jury Selection: Batson
a. Δ not required to find pattern of discrimination, reversal allowed if Δ finds discrimination in his own case

b. Three part test:

i. Δ alleges unlawful discrimination

ii. Burden shifts to govt. to provide legit reason for strike

iii. Burden shifts to Δ to prove legit reason is pretextual

c. Rights being exercised are rights of juror 

d. Extended to:
i. Civil litigants 

ii. Defense lawyers

iii. Gender

4. Peremptory Strikes may be used for just about anything and are subject only to rational review + Batson review.  Does reason for the strike make even a little sense, or is it just completely off the wall?

a. ‘Schoolteachers are liberals’ is not off the wall

