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· Why Regulate

I. Frameworks for Environmental Regulation

A. Economic Perspective
1. Conceptual Framework:

a) Normative-goal is to maximize social welfare. 

i. Compare benefit to breathers vs. harm to workers. 

ii. Lower aggregate costs.

b) Positive/Descriptive—Excessive pollution is the result of the divergence between the private costs of the polluter and the social costs. 

i. The result of the polluter’s failure to internalize the externalities.

ii. Informational disparities

a. consumer may not appreciate the danger(solution is to provide info or governmental regulation of product.

iii. Market failure

a. Monopolistic conditions impair realization of actual value.

b. Solution is anti-trust regulation.

iv. Distributional Inequities (inability to pay)

a. Poor people cannot make meaningful choices as to where to live and what products to purchase.

b. Solution: back end taxes/ transfer redistribution.

c) Attitudinal—Pollution is the result of legal actions by a rational self-maximizer. 

i. There is no moral content. 

ii. Pollution results from insufficient legal regulation.

2. Regulatory Solutions for Public Goods (Tragedy of the Commons—Hardin)

a) Characteristics of Public Goods (clean air, defense, lighthouses)

i. Cannot be provided to one without supplying others.

ii. Cannot exclude others from the benefit.

iii. Non-rival

b) Common Ownership Fails (Hardin)

i. Cannot organize

a. No enforcement mechanism

b. High transaction costs

(1) Organization costs

(2) Information costs

c. Strategic bargaining

(1) Holdouts and bluffs

d. Free Rider Problem

ii. Characteristics of Successful Regulation of Public Goods

a. Small number of parties

b. Large stake shared by all

c. Close knit, homogenous community (institutional facilitation)

d. Prior existence of institution organization.

e. Immediacy of harm.

f. Long term agreements (avoid single period games)

iii. Other Solutions:

a. Privatization (individual ownership)

(1) Segmentation may decrease the aggregate value

(2) Difficult to implement due to distributional issues.

b. Unitization (cooperative agreement)

(1) Still have free-rider problem

c. Allocation via permits

(1) First in line, auction, lottery, merit.

3. Coasian Bargaining

· Useful for thinking about broad social-environmental problems

· Coase writing in response to Pigou’s proposal of taxation in relation to harm.

· Coase believes the free market is better able to quantify the harm than the government.

a) Theoretical Basis

i. Reciprocity—Harm cannot be allocated to just one party

a. Factory imposes costs on laundry, but the prevention of pollutions costs the factory profits.

ii. Invariance Claim—Most socially beneficial result will be the same regardless of who gets the initial entitlement.

iii. Efficiency Claim—Bargaining results in most economically efficient result

a. Pareto: make at least one person better and none worse off.

(1) Difficult to implement as someone is almost always injured by environmental regulation.

b. Kaldor-Hicks: total benefits exceed total cost

(1) If one person benefits at the expense of another, they can compensate the injured party

b) Impediments to Coasian Bargaining
i. Transaction Costs—must be kept low to allow bargaining.
ii. Valuation—difficult to determine value of resources. 

a. Use value—current need

b. Option value—reserve the future right to use.

c. Existence value—never intend to use, but value.

iii. Wealth effects

iv. Initial entitlement

v. Large number of polluters

c) Governmental Solutions

i. Clearly define entitlements

ii. Provide enforcement mechanism

iii. Provide information.

d) Distributional Issues

i. Entitlements

a. Burden those most able to pay (the rich)

(1) The diminishing marginal utility of resource to the rich means that the poor will value the resource more.

(2) May be difficult to determine who is able to pay.

b. Give entitlement to those most willing to pay.

(1) Reduces transaction costs

(2) Increased efficiency and distributive justice

(3) Does not include non-market players (inability to pay)

(4) Disparity b/w willingness to pay and willingness to accept. 

i. WTA is usually higher.

ii. Makes entitlements sticky

(5) Wealth effects—Entitlement is basically wealth.

4. Pigouvian Taxes (internalize the externality)

a) Most common approach to environmental problems

b) Problems

i. May bet incentives wrong

ii. High transaction costs and initial set up.

iii. Danger of governmental extortion

iv. In cases of bargaining, the taxes just add additional costs which may hinder reaching the most socially efficient outcome.

B. Non-Economic Perspectives

1. Human Centered

· Appropriate conditions for environmental regulation are based on human health and well being.

· Can be economic or non-economic

a) Sagoff—The Economy of the Earth

i. Consumer role vs. Citizen Role
1. Consumer role—interests are preferred

2. Citizen Role—public interests are preferred.

ii. Pluralist vs. Deliberative
1. Pluralist—preferences are individual, come to the table with your preference and attempt to push it through.

2. Deliberative—preferences are formed via public debate and political process.

iii. Economic vs. Social Regulation
1. Economic regulation—legislation, federal programs to set prices, performance standards etc. Single industry or type of pollutant.

2. Social regulation—executive based administrative agency such as EPA or OSHA which pursue broad ethical and social objectives. Many industries involved.

2. Nature Centered

· Nature must be protected or its own sake.

a) Paul Taylor—Respect for Nature
i. Key Propositions

1. Humans are members of community, equal but not above others.

2. All living species interconnected

3. Each organism will pursue its own good in its own way.

4. Human beings are not superior to other life forms

ii. Principals for competing claims

1. Self Defense

2. Proportionality (basic vs. non-basic needs)

3. Minimum Wrong (enlightened deliberation)

4. Distributive justice (equal share of goods)

5. Restituitive justice (must pay for wrongs)

b) Deep Ecology

i. Reduce human population of planet

ii. Dismantle industrial society

c) Ecofeminism

i. Nature and women dominated by men.

d) Animal Rights

i. Singer—rights should be accorded based on capacity to feel pain.

· How to Regulate

II. Risk Assessment

· Core Issues
· Location of pollution
· Global (i.e. greenhouse gases)
· Local
· Regional (i.e. acid rain)
· Ambient vs. Emissions Standards
· Threshold vs. non-threshold pollutants

· Distinct from Risk Management—Ruckelshaus 

A. Determining Harm (Rosenthal)

1. Hazard Identification

a) Epidemiology (human population studies)

i. Difficult to get good cohort (control of variables)

ii. Confounding factors (smoking)

iii. Long latency periods (causality problems)

iv. Ex post approach (cannot identify risks prospectively)

b) Toxicology (animal bioassays)

i. Correlative relevance b/w MTD (max. tolerable dose) in rats and humans.

ii. High dose over short time=low dose over long time?

iii. Method of administration/exposure—ingestion may not be equivalent to inhalation.

iv. Difficulties in determining how to score the assays—which tumors to count?

2. Dose-Response Relationship

i. Response threshold

1. finite: b/w no observable adverse effect level (NOAEL) and lowest (LOAEL)

2. usually multiplied by safety factor for humans (e.g., 1/100 of NOAEL for rats)

3. no-threshold: any amt = ( risk of harm (e.g., cancer)

ii. Setting the dose-response curve: Concentration vs. harm curve

1. Linear curve fit vs. exponential curve 

a. linear model (x ( dosage =  x ( risk of harm)

i. very conservative (overprotects at low levels, ( most agencies use)

b. convex slope (high ( harm at low levels, tails off at high levels)

c. concave slope (low ( harm at low levels, ramps up at high levels)

2. Where to place origin—non-threshold assumes all exposure is harmful.

3. Currently EPA favors linear non-threshold model.

iii. Level of confidence—dictated by policy

iv. Use of average person or most sensitive person?

3. Exposure Assessment

i. MIR—maximum individual risk—use person exposed to highest risk (MEI-maximally exposed individual).

ii. Population risk—How many cancer cases reduced overall—favors cost-benefit analysis.

iii. Different routes of exposure

1. inhalation

2. dermal contact

3. ingestion

4. Risk Characterization

i. 1 in X lifetime chance of getting cancer.

ii. Vague—difficult for risk manager to work with these numbers.

B. Perception of Risk

1. Politicians

(1) PRO: Lots at stake in labeling a substance harmful (economic impact)

(2) CON: Can hold off on political factors until risk management stage (Ruckelshaus—pick generic model for Risk Assessment)

2. Scientists

(1) PRO: Probably more accurate than politicians or laypeople.

(2) PRO: May give a more accurate basis for cost-benefit analysis.

(3) CON: May not include quality of life issues.

(4) CON: Facts are always malleable via data interpretation and choice of models(bias

(5) CON: Too may factors to actually gauge true risk(may lead to false sense of security.

3. Lay People

(1) PRO: People may respond to increased education about risks.

(2) PRO: Under the economic perspective the risks will be taken into account in pricing policies.

a) Revesz favors a willingness to pay model. Consider the fears of the individual.

(3) CON: susceptible to psychological factors that do not reflect actual risk. (Breyer)

a) Voluntary vs. involuntary risks—smoking vs. nuclear power

b) Cannot evaluate mathematical differences and probability well.

c) Distrust of experts

d) NIMBY

e) Prominent events are noticeable and increase perceived risk—Three Mile Island.

C. Is risk assessment required before agency action?

1. YES—Stevens in Benzene case

a. Must determine that regulation is reasonably necessary to remedy a significant risk of health impairment.

i. OSHA forced to show data that lowering the standard from 10ppm to 1ppm will result in decreased number of deaths.

b. Safe does not mean risk free (safe≠risk free)

c. Burden is on the agency

d. Standard(best available evidence

2. NO—Marshall Dissent in Benzene Case

a. too difficult to yield quantitative showing of “sig. risk” (certainty shouldn’t be required)

b. waiting until certain(actual health harms

III. Risk Management

1. Standards included in statute—no agency leeway

2. Types

· Ask if there is an adequate intellectual foundation to use framework.
· If the necessary resources are available or excessive
· If the framework presents public policy issues in a comprehensible manner.
· If all relevant issues are accounted for.
a) Market Regulation—individuals choose which risks they would like to be exposed to.

i. PRO: 

a. Yields most economically efficient form of risk management.

b. Cuts down on regulatory administration costs

c. Forces polluters to internalize the externalities.

ii. CON: Assumes perfect information and informed choices.

a. Psych studies show that people cannot accurately assess risk probability.

b. Possible passing of cost on to third parties.

c. Only benefits those in direct contractual relationship with the polluter.

b) No Risk

i. PRO: 

a. Decreased information costs and easy decision making.

b. Delaney Clause of FDCA—Carcinogens cannot be added to foods.

c. CAA—pollution level set by most sensitive individual.

ii. CON:

a. Lease to inefficient allocation of resources

b. Not realistic in a limited resource/cash situation.

c. May close door to future solutions.

d. Not all carcinogens are artificial—makes regulation tricky.

c) Tech Based (best available, best practicable)

i. PRO:

a. No need to estimate costs or benefits

b. Better job protection for workers

ii. CON:

a. Expensive new technology may not yield comparable social benefits.

b. May result in bankruptcy of industries or plants unable to absorb cost of pollution control.

c. May provide disincentive for industry to develop new technologies.

i. Of course, innovations may come from other industries.

d. Punishes some industries more than others.

i. More efficient industries (spend less on new tech)

ii. Industries with foreign competition tend to be less regulated.

iii. Similar products from unregulated industry will take over market.

d) Risk Risk  (direct): compare the risk to consumer in world with regulation to risk to consumer in world without regulations.

i. PRO: more flexibility than no-risk approach.

ii. CON:

a. Only considers health effects

b. May not account for synergistic effects of pollutants

e) Risk Risk (indirect)—compare risk to all people (including workers) in world without regulation on product in question.

i. PRO: includes occupational risks associated with regulations (more man hours required to produce safer product)

ii. CON: Workers may be already getting a risk premium.

f) Risk Benefit

i. PRO: accounts for non-health factors (ecosystem, human freedom)

ii. CON: very difficult to determine values

g) Cost-Effectiveness

i. PRO: more bang for the buck

ii. CON: not really a risk management framework—does not help in determining goals.

h) Regulatory Budget—costs cannot exceed a predetermined figure.

i. PRO: Costs of regulation clear—include cost to both agency, society and industry.

ii. CON: Estimating costs difficult

i) Cost-Benefit

i. PRO: 

a. Reduce consideration to numbers—easy to use.

b. Allows for empirical determination of value. 

c. Willingness to Pay.

ii. CON:

a. Often used to defend the status quo. Does not focus on future concerns, only present.

b. Difficult to value human life—also self selection of risk.

c. Costs overstated—often based on ‘end of the pipe’ technology which are rarely actually used by industry.

d. Difficult to determine existence value—use, option, existence.

e. Valuation of things cheapens the thing valued (cost of cost problem)

f. Entitlements (WTA>WTP for things people already have)

g. Voluntary risk vs. involuntary risk

j) “Least burdensome alternative” test (Corrosion Proof Fittings: must consider alternatives, incl. availability of & risks associated w/ substitutes)

k) Problems of future benefits (Corrosion Proof Fittings: asbestos ban)

a. Must discount  present value of future lives (i.e., future costs)

i. PRO 

a. small amt of dollars invested today will accrue interest and yield future amt large enough to compensate for injury

b. lives might be cheaper to save in future (alt solvency)

c. people evaluate future harms lower in present than current harms

ii. CON

a. moral obligation to value all lives equally

b. fear of death may count as present harm

b. Must discount future benefits as well

i. PRO: 

a. dollars spent now are worth more than those spent later b/c we could be saving them & earning interest

ii. CON: 

a. in waiting for value to (, the person exposed may die

b. Unquantifiable benefits may not get factored in (CPF ct. ignores potential deaths beyond scope of asbestos studyIV. Distributional Consequences of Environmental Policy

1. Problems

1. Ex ante injustice: poor/minority hoods may be targeted for waste siting

1. Econ factor: facilities will be sited where land is cheapest (least desirable property)

1. Political factor: facilities will be sited where residents have less political power

1. Racism factor: housing discrim makes it harder for minority residents to move out once they’re in

1. Compounded harm factors

1. Poor neighborhoods tend to have fewer health amenities (= ( relative impact of pollution) 

1. Synergistic effects of multiple pollutants (normal risk assessment technique fails)

1. Alternative is the “dynamic markets” hypothesis (Been): siting decision affects land values, which causes current residents to move out & minority residents to move in

1. Even a random initial distrib. can have racist consequences

1. Empirical question: did the neighborhood have a poor/minority composition at the time of the siting, or did it happen afterwards?

1. Ex post injustice: pattern of cleanup may be unfair to poor/minority groups

2. Solutions
2. Communities bargain for sites w/ polluter

2. PRO

2. both sides get what they want (site to pollute (( $, jobs, health facilities)

2. K liability or trust fund keeps company honest

2. CON

2. Leaders may not pass along benefits to those undertaking the harm (solved if residents get veto power)

2. Informational asymmetries (residents don’t understand risks)

2. No account for future generations

2. Poor folks don’t have meaningful choices (desperate for cash)

2. is this paternalistic?

2. Give public amenities to affected neighborhood (“compensated” equality for people dissed by siting)

2. PRO: providing infrastructure keeps residents from moving out (prevents dynamic market disadvantage)

2. CON: giving $$$ straight up may just give present residents an incentive to move out (what do we give the next residents?)

2. Spread out disamenities to every neighborhood

2. PRO: ( incentive to move to diff. neighborhood

2. CON: lose economies of scale of big waste dumps

2. Auction sites among communities (w/ finite # of vetos for each community)

2. PRO: more power for communities (not held back by need for cash)

2. CON: still have info problems

2. SQ attempts

2. Clinton’s EO 12,898: agencies must develop env. justice strategies

2. PRO: establishes priorities for enforcement, better info gathering, & public participation

2. CON: not much effect if agencies & Republican Congress don’t play along

2. Gore’s Environmental Justice Act: identify 100 worst counties (by weight of

  toxic chemicals) & declare moratorium on further sitings

2. CON

2. county = shitty unit of selection

2. weight = shitty proxy for toxicity

2. Env. Equal Rights Act: if minority community already has a site, further sitings provide private cause of action for anyone w/in that state

2. CON

2. some states might have higher % of minorities than others (= disproportionate future sitings)

2. random (s might subvert intent of communities who have bargained for their sites

2. Title VI of Civil Rigts Act: no disproportionate burdens on minorities

2. PRO: powerful tool

2. CON: may not be right tool (vague -- not much case law)

2. In strict $ terms, most env. regs have disproportionately benefited minorities (Peskin study)

2. less relative costs to greater relative benefits

2. may not counteract disproportionately huge impact of the pollution itself

2. Ambient stds may protect minorities (e.g., can’t get lower than NAAQS)

V. Regulatory Tools

1. Command and Control

A. Design standards

B. Performance Standards—Technology Based Standards (BAT)

i. PRO

a. companies can develop cheaper technology and gain competitive advantage.

b. Regulations favor this approach as it encourages innovation.

c. Can be used as a regulatory tool coupled with a framework.

ii. CON

a. Companies bear the R&D costs(disincentive to innovate

b. EPA does not frequently redefine its performance standard to reward those that innovate.

c. May not set level at socially optimal level.

d. Ignores differences between plants and also geographic differences.

C. Standard vs. Technology Requirement—which regulation results in better control?

i. Standards—You may release x tons of pollutant per year.

a. PRO—The agency need not determine the means of reducing pollution at each and every plant, industry etc..

ii. Technology—Plant must use BAT

a. PRO—ease of enforcement

b. CON—May not be appropriate for each pollutant

2. Market Permit Schemes—agency sets total level of pollutant, the issues tradable permits.

A. Existing Plant Initial Allocation (Grandfathering)—most US schemes use this.

i. PRO

a. Companies have incentive to innovate—they can sell unneeded permits.

b. Allocates the pollution rights in the most efficient manner (Coasian bargaining)

· Cost of reduction increases with each step—initial decrease is cheap. Eventually the cost to reduce pollution will equal the benefit of pollution to a different industry—then trade.

c. Permit holders will encourage strong monitoring in order to protect the value of their permits.

d. Decreased information costs—no BAT determination.

e. Decreased transaction costs?? Could cut both ways.

f.  Decreased enforcement costs

ii. CON

a. Fairness—Government is basically creating a property right for old plants.

b. Grandfathering provides disincentive to innovation—but this is short lived. Eventually all plants will need to be rebuild or modified.

c. Subject to problems with Coasian Bargaining.

· Strategic behavior

· High transaction costs

· Information disparities can be exploited.

d. Promotes formation of hot spots of concentrated pollution.

· Environmental justice concerns

· Greater concentration can lead to marginal harm.

· Hot spots are not always bad—(for concave harm curves—good)

e. Solutions to hot spot problem—none good

· Set max level for each region

i. Restraint on trade may kill cost-reducing benefit of scheme.

ii. Loose advantages of economies of scale if companies forced to spread out too much.

iii. Increased regulation costs.

· Subdivide and only allow trading within regions

i. Still generate hot spots at local level.

· Use different standard

i. Define the limit in terms of environmental degradation instead of release of pollutant. Effect rather than cause.

B. Auction of Permits

i.  PRO

a. Reduces barriers to entry—places existing plants and new plants on equal footing. 

b. Provides incentive to build new clean plants.

c. Economically more efficient—transaction costs can prevent transfer of permits if grandfathered.

d. Allows those who truly value the pollution most to control it—this may be environmental groups who buy permits.

ii. CON

a. Government can issue more permits—thus the value is questionable.

b. Cost of cost argument.

3. Effluent Fees (Pigouvian taxes)

A. PRO

i. Fees are more certain than other regulatory mechanisms—polluters can plan ahead.

ii. Generate public revenue to be used to solve problems caused by pollution.

iii. Can easily account for external factors such as foreign competition.

iv. Many of the same innovation arguments as MPS

B. CON

i. Easy to set initial incentives incorrectly.

ii. Price inflation will require that the taxes be raised periodically.

4. Deposit Refund Systems

· Functionally a hybrid b/w taxes and a subsidy system.

A. PRO

i. Provides the same incentives as a tax—deposit becomes a fee if the polluter does not get their deposit back.

ii. Well suited to small items that are difficult to track—(i.e. cadmium batteries)

iii. May encourage others to claim improperly disposed of materials and claim deposit.

iv. Eliminates the incentive for the polluter to hide their waste, rather they need to demonstrate that they have property disposed of their waste.

v. Lower enforcement costs

B. CON

i. Wealth distribution effect—low income households are more likely to claim the deposit as their time is worth less.

ii. Possible to cheat system to gain a profit—

a. import items from non-deposit jurisdiction.

b. Overestimate returned waste

C. Determine Deposit

i. Cover costs of administration

ii. High enough to provide incentive

iii. Not to high that the initial cost is prohibitive.

5. Liability Rules (ex post regulation)

A. PRO

i. Good when regulators do not have as much information as industry on either the cost of the effects of pollution.

ii. Low cost of regulation

iii. Can be very useful when coupled with regulatory scheme.

iv. Advantages can be transmitted, even if not identified by government.

v. Incentive to identify and eliminate risks, regardless of if agency as identified them.

B. CON

i. Only come into play after injury has occurred.

ii. May be difficult for those harmed to sue—causation, time, statute of limitations.

iii. Solvency issues—firm may not have resources to pay for damage.

iv. Present management may not care about future consequences.

v. Provide incentives to shed insolvency—spin off insolvent subsidiaries.

C. Design of Liability Rules

i. Include health monitoring costs paid by polluter.

ii. Protected fund to cover later damages

iii. Require liability insurance

iv. Licensing and record keeping requirements—address later causation.

v. Require monitoring of waste disposal site.

vi. Strict liability scheme for disposal site operator.

6. Informational Approaches

A. Market Regulation—consumer is aware of risk and makes informed decision.

i. Really just an adjunct to make market regulation work better.

B. PRO

i. Max social welfare?

C. CON

i. Distributional inequities and flow through issues not resolved.

ii. Problems with risk evaluation.

VI. Federalism and Environmental Regulation

· Commerce clause restraints.

· 10th Amendment—federal government requiring actions of state. This has not been a huge problem as often the punishment for failure to comply is a loss of federal funds.

· 11th Amendment—has not been much of an issue as the states themselves have not been polluters.

1. Arguments For Federal Regulation

A. Interstate externalities—Tragedy of the Commons

i. Pollution spillover

ii. Dispersed benefits (e.g. endangered species)

iii. Existence values—likely to be undervalued by local government.

B. Race to the bottom

i. May not happen as transaction costs are high in moving.

ii. States may compete on different levels depending on their preferences. May compete on issues like worker education, taxes, worker safety etc.

C. Economies of scale—

i. more efficient for single agency.

ii. States are rarely repeat players.

D. Inequities in representation—environmental groups fair poorly at local level.

E. Public choice

i. Insulate decision makers from local opinion.

ii. Long view

iii. Moral sacrifice more tolerable when mandated for everyone.

F. Quasi Constitutional argument for right to minimum environmental quality.

2. Arguments Against Federal Regulation. (Steward-Pyramids of Sacrifice)

A. Differences in costs

i. Economies of scale are not as large once we more to regulation, rather than risk assessment.

B. Differences in benefits

i. Geographic differences may be accounted for locally.

C. Political participation/self-determination

i. Smaller groups allow the individual to have more impact.

D. Experimentation possible on small scale

E. Differences in preferences.

F. The benefits often fall on the wealthy while the poor bear the costs.

G. Revesz sees local regulation as the preferred default.

VII. Public Choice
1. Economic based argument coming out of the University of Chicago

2. Critical of governmental role in environmental regulation.

A. Often provide examples of pork-barrel projects that are not welfare maximizing. Crop subsidies etc..

3. Industry often favors Public Choice Arguments.

A. Uniformity

i. Industry would prefer uniform regulations between states.

ii. Uniformity makes it possible to expand market for product into other states.

B. Competitive Advantage

i. May eliminate competitive advantage or create one—see Sen. Byrd/Coal story under CAA

C. Barriers to Entry

i. Industry has used environmental regulation to create barriers to entry. 

ii. Paper milk carton manufacture supports ban on plastic milk containers.

D. Creates jobs for specific industries

i. Hazardous Waste Treatment Council is large advocate of more stringent standards.

E. Politics

i. Politicians making themselves look good by being more pro-environment than opponent.

Federal Statutes

I. Clean Air Act (CCA)

	
	Ambient Standards
	Emission Standards

	1970 Scheme
	-NAAQS-primary and secondary

-Uniform nationwide

-Federal mandate §§108, 109

§109(a)(1)—NAAQS for listed pollutants.

§109(b)(1)—primary standard is ‘requisite to protect the public health within a margin of safety’

§109(b)(2)—secondary standard is protect public welfare.


	-NSPS (new source performance standards) (§111)

-Automobile (§202)

-State-SIP (state implementation plan) how state intends to meet standards. (§110) –existing pollution sources under state control.

	PSD

-prevention of significant degradation.
	-Baseline defined at time that first major facility applies for permit. (§169(4))

-Allowable degradation (§162-4)
	-BACT (Best available control technology) (§169(1),(4))

	Non-attainment

-Significant changes in 1977 after it became clear that areas were not coming into compliance.

-1990 amendments created specific dates for compliance.
	-RFP (reasonably further progress by areas not in compliance). (§171(1))
	-LAER (lowest achievable emission rate) (§171(3)). Governs new sources. 

-RACT (reasonable available control technology) federal in areas of non-attainment.

	Interstate

-1977
	-§110(a)(2)(B), §126
	-§110(a)(2)(D), §126


1. Listing Criteria Pollutants--§108 

A. EPA must create list which triggers subsequent regulations §108

i. Reasonably expected to have adverse effects on health/welfare 

ii. Numerous or mobile/stationary sources §108(a)(1)(B)

iii. No existing standards

B. Notice requirement

C. List

i. SO2

ii. Lead

iii. Particulates

iv. Ozone

v. CO

vi. Nox

2. Ambient Standards—NAAQS §109

A. Criteria 

i. Must reflect latest scientific knowledge §108(a)(2)

ii. Do not consider economic/technical feasibility (American Trucking)

a. PRO

· Ensures high level of safety.

· Forces tech innovation

· Avoids cost/benefit analysis

b. CON

· Air pollutants have zero threshold harm

· Still get agency doing cost/benefit just covert now.

B. Goal—Protect health and public welfare

i. Primary—human health with margin of safety 109(b)(1)

ii. Secondary—public welfare, i.e. crops etc 109(b)(2)

3. State Implementation Plans (SIP) §110

A. Requirements (for each pollutant)

i. Meet NAAQS within each air quality region (AQCR) §110(a)(1)

a. Set emission limitations or other control strategies-§110(a)(2)(A)

· Permits economic incentive plans—permits, fees etc…

b. Set up data collection and analysis systems-§110(a)(2)(B)

c. Limit on interstate pollution

· Cannot contribute significantly to non-attainment by another state-§110(a)(2)(D)(i)(I)

· Cannot interfere with another state’s PSD measures—(a)(2)(D)(i)(II)

B. SIP can go beyond national standard (Union Electric Co)

i. ‘Necessary’ to meet defines minimum standards

ii. economic feasibility is irrelevant

iii. State gets to determine how to meet the NAAQS and how to allocate the burden.

iv. State may impose more stringent standards §116

C. Revise SIP as NAAQS are revised-§110(a)(2)(H)

D. SIP Calls §110(k)(5)—whenever the administrator determines that the SIP is substantially inadequate to attain or maintain NAAQS the administrator shall require the state to revise. (Virginia v. EPA)

4. New Source vs. Existing Source-§111, §112

A. Existing Source

i. Emissions standard under SIP

ii. “Bubble” Company claims that new emitting unit is just part of old plant.

a. Same owner

b. Same basic location (close proximity)

c. So long as the aggregate amount of the emissions within the ‘bubble’ does not increase, the company denies that they have created a new source and thus they avoid all new source requirements.

d. Agency gets deference in defining the nature of the ‘source’ (Chevron)

B. New Source—EPA creates NSPS

i. Policy

a. PRO:prevent states from competing for industry by modifying their standards by having the EPA set the standards for new sources.

b. PRO: provide national market for emission control technology.

c. CON: States still compete using taxes, labor, access to markets etc.

d. CON: Empirical studies demonstrate that environmental regs not usually a consideration for placement of new industry.

e. CON: States in attainment have advantage over states in non-attainment. 

ii. §111(a)(1) Requires that in setting new source performance requirements (NSPS)

a. Best System of emission reduction

· Does not require BAT—only emission reduction consistent with BAT.

b. Consider costs—industry bankruptcy constraint—see Portland Cement
c. Adequately demonstrated.

· EPA does not have to do new tests

i. May extrapolate from old data

ii. Use expert testimony

iii. No overall standard required, EPA may consider each industry individually.

iii. §111(a)(2)—New source means any source that the construction or modification of which is commenced after the publication of regulations which prescribes a standard of performance which is applicable. 

· Modification defined as any physical change or method of operation which increases the amount of any air pollutant emitted or results in emission of new pollutant.

5. Prevention of Significant Deterioration (PSD)

A. Purpose--§160, 161—protect public health and welfare from adverse effects which may occur from air pollution notwithstanding attainment of NAAQS. (Sierra Club v. Ruckelshaus)

B. Policy—Why have PSD when NAAQS has been met?

i. PRO: 

a. preserve visibility

b. prevents industries from moving to clean areas (easier to protect clean areas than clean up dirty ones)

ii. CON

a. could handle visibility w/ secondary NAAQS (“welfare”)

b. move to clean areas = less harm (so long as NAAQS still met)

C. Ambient Standards

i. Baseline—ambient level at time of 1st permit application in area §169(4)

ii. Increments-§162, §163

a. Class I (national parks) 2.5% over baseline §162(a).

b. Class II (everywhere else) 25% over baseline 162(b)

c. Class III (redesignated areas) 50% over baseline

· Class III has never been used

iii. Maximum—Cannot exceed NAAQS

iv. SO2 and particulates are the only regulated pollutant under PSD

D. Emission Standards-§165

i. Permit to allow building of new major emitter
a. Major if—

· on statutory list, see §169(1), and emit 100+ tons per year, or

· not on list emit 250+ tons per year

· includes major modifications leading to sig. ( emission

b. Permit requires:

·  Ambient impact review demonstrating no decrease in air quality

·  Best available control technology (BACT)  §169(3)

i. case-by-case determination of costs 

ii. cannot be less stringent than NSPS

6. Non-Attainment

A. Ambient

i. Reasonable Further Progress (RFP) §171—requires annual incremental reductions in emissions required to meet the NAAQS.

a. Deadline—§171(2)(A) 

· Date of attainment set as quickly as practicable

· 5 yr. max (more time given for dirtier areas( 10 yrs.)

b. Existing source must use ‘Reasonably available control technology’ (RACT)—assumed to be lower than BACT. §172(c)(1)

B. Emission Standards

i. Permits for new major or modified sources-§173

ii. Lowest available emission reduction (LAER) - §171(3)

a. More stringent of following two:

· most stringent SIP requirement for that source class in any state, OR

· most stringent limitation achieved in practice by such class

b. Can’t be less stringent than NSPS

iii. Offsets (can’t ( emission unless you ( in other areas)-§173(a)(1)(A)

a. offset ratio higher than 1:1 (net ( = RFP)

b. can purchase rights to pollute off of existing sources

· PRO: still gets net ( at cheaper costs

· CON: may encourage old plants to stay in use instead of shutting down, since their pollution rights have market value

7. Interstate Provisions

A. SIP cannot allow other states to be effected.

i. §110(a)(2)(D)—SIP must contain adequate provisions to prohibit any source that will significantly contribute to non-attainment by any other state.

ii. §110(k)(5)—SIP Calls will be issued if the EPA finds that SIP does not adequately control effects on other states.

iii. §126(b)—Any state may petition the EPA for a finding that any major stationary source is in violation.

iv. Cannot effect another state’s PSD provisions--§110(a)(2)(D)(i)(II)

a. Only applies to national standards

b. PRO: The Commerce Clause may prevent states from setting higher standards and inhibiting industry in other states anyway.

c. CON: Prevents states from adopting higher standards than NAAQS (Kentucky vs. Indiana)

d. CON: Determination of effects from other states is performed by the EPA and is dependant on the EPA’s choice of models. (NY v. EPA)

8. Private Right of Action
A. citizens can sue to enforce non-discretionary acts of EPA - §304(a)(2)

B. agency gets deference (Chevron)
II. Clean Water Act-33 USC §1251-1387

· Focused on effluent limitations rather than ambient standards of the CAA.

· Fed sets the limits for existing and new sources under CWA

· Nationally uniform, technology based limits on point source discharges administered via national permit program.

· New sources must meet BAT

· Goals—Fishable/Swimable §101(a)(2)

	Source
	1972 Act
	1977 Amend
	1981 Amend
	1987 Amend

	Industrial
	BPT by 1977

BAT by 1983
	-Toxics-BAT by 1984 or 3 yrs.

-Conventional-BCT by 1984
	
	-BAT ASAP, within 3 years, no later than 1989.

-Non-point sources added.

	POTW

(publicly owned treatment works)
	-Secondary treatment by 1977

-Advanced treatment by 1983
	
	-Secondary by 1988.

-Advanced treatment requirement eliminated.
	


	Standard
	Federal
	Categorical
	Var-301(c)
	Var-301(g)
	Var-FDF-301(n) fundamentally different factors

	BPT (best practicable technology) §301(b)(1)(A)
	Yes
	Questionable-301(b)(1)(A) “effluent limitations for point sources” (see DuPont)
	No

See Crushed Stone.
	No 

Can’t be below BPT §301(g)(2)(A)
	Required by DuPont

	BAT (best available technology) §301(b)(2)(A)
	Yes
	Yes-301(b)(2)(A) “effluent limitations for categories and classes of point sources”
	Yes

See statute
	Yes

See Statute
	not known. But probably would be allowed.

	New Source §306
	Yes-306(b)(1)(B)
	Yes-306(b)(1)(A)
	No

see DuPont
	No

see DuPont
	No 

see DuPont


1. Tech-based effluent limitations

A. Existing point sources (“point source” defined in §502)

i. Effluent Limitations - §301

a. Timetable

· By 1977, Best Practicable Tech (BPT) - (b)(1)(A)

· By 1989, Best Available Tech (BAT) - (b)(2)(A)

b. Uniform stds by industrial category

· PRO—specific knowledge difficult to obtain

· CON—Ignores regional diff. in costs
· CON—Impacts of pollution & benefits of control varies among regions

ii. Guidelines - §304

a. BPT - (b)(1)(B)

· comparison factor: cost of control vs. benefit of effluent reduction

· consideration factors

i. age of equipment

ii. process changes

iii. non-water impacts

iv. energy requirements

b. BAT - (b)(2)(B)

· cost NOT dispositive (factors in along with other consideration factors)

iii. Establishment

a. States set stds - §303

b. Feds approve stds & issue permits - §402

B. New Sources - §306

i. Best Demonstrated Tech (BDT) - (a)

a. consideration factors

· cost of reduction

· non-water impacts

· energy

ii. 10 yr. protection from more stringent stds - (d)

2. Variances

A. Fundamentally Different Factor (FDF) - §301(n)

i. Individually tailored

a. Looks at actual cost given situation (e.g., unique situation that will ( costs)

b. Can’t be based on economic feasibility (e.g., firm bankruptcy)

ii. Can’t result in water quality std markedly more adverse

iii. Gets new std rather than exception to existing std

B. Different FDF criteria for different effluent stds

i. BPT(Required

ii. BAT

a. FDF Discretionary

b. Modifications to existing std

· Economic capability - §301(c)(BAT

i. looks at ability to meet costs (max. allocation of tech w/in econ. cap. of operator)

ii. RFP towards elimination of effluents

c. Water quality - §301(g)

· allows less stringent stds than effluent if quality is being met anyway

· only applies to certain pollutants

d. NO modifications for toxic pollutants - §301(l)

iii. BDT ( Not available for FDF or modifications
3. Water Quality Standards (safety net) - §303

· Designated uses

· Water Quality Criteria

A. Minimum state requirements

i. §301(b)(1)(C) Requires that permits granted be more stringent that federal standard if necessary to comply with the water quality standards that the states have adopted under §303.

B. Designated uses - 40 CFR §131.10

a. can’t designate as “waste transport” - (a)

b. must ensure maintenance of downstream water quality - (b)

c. may adopt subcategories - (c)

d. may adopt seasonal uses - (f)

e. may downgrade uses if not actually being used for that purpose - (g), because of:

· naturally-occurring pollutants

· flow conditions or water levels

· human-caused reasons that can’t be remedied

· hydraulic modifications (dams)

· controls would result in substantial social/econ impact

· can’t designate uses lower than what’s actually being attained - (i)

ii. When state adopts std lower than fed standard, must do an attainability analysis - (j)

iii. For nonpoint sources, state must meet cost-effective & reasonable best mgmt practices

a. planning process (sucky) - §208

b. state assessment reports & mgmt programs - §319

· farms subject to FSA subsidy requirements (std  = best mgmt practice)

· Coastal Zone Mgmt Act

C. Water Quality Criteria- §131.11

i. Based on sound scientific rationale

ii. Establish numerical criteria (& narrative criteria when needed)

D. Antidegradation (similar to PSD) - 40 CFR §131.12

i. Must maintain water quality of existing uses

a. Can allow to slip down to designated use

ii. Only applies to water quality levels better than Fed standard

E. Review

i. Feds set criteria for stds

ii. States must review stds every 3 years - §131.20

iii. Fed Admin may reject use if inconsistent w/ CWA - §131.21

4. Water quality-based effluent limitations - §§301(b)(1)(C), 302

A. Generally more stringent than tech-based stds

i. Feds can invoke higher std if state-set effluent std interferes w/ fishable/swimmable - §302(a)

ii. Polluter can request reasonable relationship b/w costs & benefits - §302(b)(2)(A)
5. Interstate Pollution

A. EPA may apply water quality stds of downstream state (Ark. v. Ok.)

i. No statutory mandate (unlike CAA)

ii. Std must be reasonable (e.g., detectability std in Ark.)

iii. Hard to prove source of pollution

iv. Cts tend to strike down state stds more stringent than fed

B. Once downstream water already in violation, CWA doesn’t necessarily ban all further upstream discharges (Ark. v. Ok.)

C. Policy of downstream entitlement

i. PRO

a. Can’t get right answer thru Coasian bargaining

b. Private suits screw up bargained positions

c. EPA suits screw up

ii. CON

a. Downstream state might be cheaper cost-avoider

b. First-come, first-served allocation 

6. Policy

A. Why emissions stds, rather than ambient?

i. CON

a. Feds didn’t realize danger of non-point sources

b. Feds thought emissions would be sufficient (quick fix)

c. Didn’t realize inability of smaller bodies of water to handle higher effluent discharge levels

B. Why so much state discretion, rather than National?

i. PRO

a. All waters don’t mix with each other

b. Pollutants filter out over time

c. W

d. Water does not affect everyone, unlike air (e.g., city dwellers not affected by groundwater quality)

e. Diff. laws handle drinking water

ii. CON

a. Allows for interstate externalities

b. Feds have econ of scale on info gathering

c. Market permits won’t work

d. Water pollution has clear threshold for harm (= ( danger of hot spots)
III. Resource Conservation and Recovery Act (RCRA)

1. Differences b/w RCRA and CERCLA (Superfund)

A. Ex ante rather than ex post

B. Standards for generators, transporters and storage (TSD) of waste

C. Creates strict record keeping requirement for TDS

D. Limited to hazardous solid wastes

i. Hazardous--§1004(5)

a. ignitability

b. corrosively

c. reactivity

d. toxicity

ii. Waste-§1004(27)

a. discarded material

b. not raw materials

c. not ongoing recycled materials (American Mining Cong.)

IV. CERCLA--Superfund

1. Statute

A. Potentially Responsible Parties-§107(a)

i. Current owners and operators-defined in §101(20)(A)

a. Exemption for lenders-§101(20)(A)

· Provided that there is no management control by lender.

· §101(20)(e) provides that banks by manage business as long as not actually running company and that for the purposes of §107 liability the bank is not an owner post-foreclosure as long as they make efforts to sell the property.

· PRO

i. Encourages pre-loan environmental testing.

ii. Banks may take more care in what types of businesses they loan money to.

iii. Banks are repeat players, they may be more sophisticated in their environmental investigations prior to purchase. May be able to lower cost of assessment due to volume.

· CON

i. Bank must be cautious during debtor-creditor relationship not to monitor activity of company too closely and trigger liability.

ii. Post-foreclosure it may be cheaper for the banks to suck up the cost of the loan rather than test property and determine that a cleanup is required.

ii. Any person who owned or operated the facility at the time of disposal (past owners)

a. The term ‘disposal’ has created problems. Courts split on what ‘disposal’ entails. 

· narrow: actively placing hazardous stuff on land (some circuit cts)

i. CON: gives landowners incentives to ditch off property so as to become non-disposing past owners

· broad: leaking stuff existing on land (Nurad)

i. CON

ii. why didn’t Cong. just say “release”?

iii. moots out “innocent landowner” exception (see below)

iii. Generators—those who arranged for disposal and transport by contract.

a. Arrange implies intent to be disposed?

· process vs. use?

i. Aceto: A (chem) ( B (process); A retained ownership ( B off hook

ii. Hines Lumber: V (product) sell( H use & dispose (V off hook

· positive price (sell it to someone as product) vs. negative price (pay to have someone take it away)?

iv. Transporters—person who accepts hazardous waste for disposal at site of their choosing. 

a. Transporter must have some role in the choice of disposal site.

B. Liability-§107

i. Response-§104

a. Short term removal actions designed to alleviate immediate danger

b. Long term remedial actions to provide permanent remedy to maximum extent practicable. 

ii. Costs

a. Cost of removal or remediation incurred by the government.

b. Private cleanup costs

c. Natural resource damages-§107(f)(1)

· Natural resource liability requires that the land be controlled by the sovereign, cannot be private land.

d. Health assessment costs

· No private health cost recovery under statute—tort action.

iii. Strict liability-§101(32)—same standard of liability as under CWA, which has not been defined in CWA but case law has defined as strict liability.

a. No causation requirement except as affirmative defense.

b. Retroactive—old polluters still responsible.

· Dumpers got the benefit of the dumping, they should pay rather than the taxpayers.

· Provides notice to those companies not yet covered by the statute that they may someday find themselves responsible and to be careful.

· Downside is that the old companies did not have any notice.

iv. Trigger of liability—release or threatened release of hazardous substance.

a. There must be costs associated with the release before an action can be brought—money must be spent.

b. ‘Release’ defined in §101(22)

c. Hazardous substance-§101(14)

· Defined relative to other statutes

v. Joint and Several

a. Under RST 2d—joint and several appropriate when harms cannot be apportioned. 

b. Cannot apportion harm—even if number of barrels are known. (O’Neil v. Picillo)

c. Characterization of the harm is the key.

C. Indemnification Agreements-§107(e)

i. Indemnification agreement will not transfer liability imposed under CERCLA.

ii. However, can bring cause of action for contribution from party that entered into indemnification agreement.

iii. Contribution-§113(f)

D. Defenses-§107(b)(3)

i. Act of god

ii. Act of war

iii. Third Party—showing that the release was due to an act or omission of a third party.

a. Burden of proof is on defendant

b. Must show that third party is solely responsible.

· Not clear if ‘solely’ means ‘but for’. 

· Westwood—tanks would not have leaked if not for the land buyer digging.

c. Defendant must show, by preponderance of evidence, that they exercised due care.

d. Must have taken precautions against foreseeable actions of third parties

e. Third party cannot be an employee or have contractual relationship with defendant.

· Contractual relationship is defined in §101(35) includes sale of land, unless waste was disposed of on the land before the defendant purchased the land and 

i. the defendant did not know, or have reason to know, (see §101(35)(B)) that the hazardous substance existed, or 

ii. the defendant is a government entity which acquired the facility by involuntary transfer, or

iii. defendant acquired facility by inheritance or bequest. 

· Also creates duty to disclose for prior owners under §101(35)(C)

· PRO:

i. Encourages buyers to examine land carefully prior to purchase.

ii. Provides for ‘innocent landowner’ defense. 101(35)(A)

· CON:

i. May encourage land owners to hold land out of circulation.

ii. Not clear how much investigation a buyer must do pre-purchase.

2. Cleanup 

A. Superfund Grants

i. Can be used on any removal sites

ii. Can be used on remedial sites making Nat’l Priorities List (NPL)

iii. Does not absolve private parties of liability

B. Process breakdown

i. EPA aware

ii. Prelim Assess

iii. Hazard Ranking

iv. Nat’l Listing

v. Remedy Investigation & Fees/ Study

vi. Record of Decision (ROD)

vii. Remedial Design

viii. Remedial Action

ix. Work Complete / Delisted
C. Standards-§121

i. §121(b)(1) Selection of remedial action—treatments that permanently and significantly reduce volume toxicity or mobility are preferred. On-site treatment is preferred when practicable treatment technology is available. The president shall select a remedial action that is protective of human health and the environment and that is cost effective [not a cost-benefit analysis].

ii. (d)(1) Degree of Cleanup—Remedial action selected shall attain a degree of cleanup and control of future release which assures protection of human health and the environment.

iii. §121(d)(2)(A)(i) and (ii) Standards—ARAR (applicable or relevant requirements and standards)..where such goals are relevant and appropriate given the circumstances.

3. Policy

A. Standards to Apply.

i. arguments have been made for cleanups that entail restricted future use of site. Only clean up site such that is suitable for future use as an industrial area. However, most standards favor a standard which permits residential housing.

B. CERCLA creates disincentives to buy polluted property

i. PRO

a. EPA has de facto policy of not going after “Brownfield” owners

b. defense (owners can get screwed by later admins)

c. raises env justice concerns

ii. CON

a. We want to free up land so it can be used by person who values it most

b. Leaves inner city Superfund sites vacant

c. Encourages developers to build on clean land -- shouldn’t we want to concentrate pollution so we can have more pristine areas?

d. possible synergistic effects

C. States can enact stricter statutes

i. some have more extensive disclosure requirements

a. = ( chance of being an “innocent” landowner

ii. some states require cleanup at time of transfer

a. PRO: cleanup gets done

b. CON: could tie up property
V. National Environmental Policy Act (NEPA)

1. Statute

A. §2 Congressional Declaration of Purpose
i. To declare a national policy which will encourage productive and enjoyable harmony between man and his environment…

B. §101(a) Federal duty to protect the environment.
i. The continuing policy of the Federal government…to use all practicable means and measures…to create and maintain conditions under which man and nature can exist in harmony, fulfill social, economic, and other requirements of present and future generations. 

C. §102(2) Cooperation of Agencies, Reports
i. Applies to all federal agencies

a. Must prepare environmental impact statements (EIS) on major federal actions significantly affecting the quality of the environment.

b. EIS must include detailed statement of environmental impacts, alternatives, and any irretrievable commitments of resources involved.

· Must ensure that env factors were considered in decision-making process (Calvert Cliffs)

· Administrative hassle not enough to justify not preparing EIS

· Duty is strictly procedural (Stryker’s Bay)

· No substantive std

· Creates paper trail on env. issues (= easier follow-up by env. groups)

· Still has to meet APA arbitrary & capricious std

ii. Enacting agency prepares and deliberates EIS

a. PRO

· Don’t want EPA stepping on everyone’s toes

· Want to spawn culture-change w/in other agencies

b. CON

· Many agencies ideologically opposed to env. concerns

· Centralized agency like EPA might have better knowledge
iii. Applies to proposals for legislation and major federal actions
a. Legislation (doesn’t come up much)

· President and executive branch is not an agency.

· Congress is not a federal agency

· Doesn’t apply to most int’l trade agreements (e.g., NAFTA) (Public Citizen)

· Judicial review only applies to final agency actions (per APA)

b. Proposals for major federal action

· Includes fed policy, plans, programs, & specific projects

· Includes private projects that need fed approval

· Can be limited to segments of plans if appropriate

· Cumulative/connected environmental impacts (single EIS

i. Connected—actions that (1) automatically trigger other actions which may require EIS, (2) cannot or will not proceed unless other actions are taken previously or simultaneously (3) are interdependent parts of a larger action and depend on the larger action for their justification.

ii. Cumulative—actions which when viewed with the other proposals have cumulatively significant impacts. 

iii. (Kleppe, Thomas)

iv. inaction ( “action”

iv. Significant Effect

a. significant = context & intensity

b. “effect” = impact

· may have to do an environmental assessment (EA) in order to determine whether EIS is needed. (Hanly)

· may have to study alternatives regardless of EIS - §102(2)(E)

i. Vermont Yankee Nuclear Power Plant

v. Contents of EIS

a. Summary to facilitate public review

b. Explanation of purpose

c. Assessment of alternatives

· Including no action & mitigation measures

· Don’t need to assess everything (Vermont Yankee: just material stuff)

d. Description of affected environment

e. Analysis of consequences

· good faith std (Sierra Club v. Army: West Side Hwy)

2. Oversight by Council on Env. Quality (CEQ) - §202

A. Promulgate regs binding on all fed agencies

B. No specific review of EIS

3. Judicial review

A. Agency interp of statute (legal inquiry)

B. Deference ( Chevron doctrine

i. Against clear legislative intent

ii. Unreasonable

C. Substantive decisions (factual inquiry, e.g., sci)

i. Deference ( APA “arbitrary & capricious”

D. Procedural decisions

i. NO deference (ct. interprets law
VI. Endangered Species Act (ESA)

1. Statute

A. §3 Definitions
(5)  Critical Habitat—the specific areas occupied by the species at the time of listing, or specific areas outside the area occupied by the species if such areas are essential for the conservation of the species.

(6)  Endangered Species—any species which is in danger of extinction throughout all or a significant portion of its range. Except insects which are determined to be pests with an overwhelming and overriding risk to man.

(16) Species—any subspecies of fish, wildlife or plants, and any population segment of any species of vertebrate fish or wildlife which interbreeds when mature.

(19) Take—any action which harasses, harms, kills, captures, or collects listed species.

(20) Threatened Species—any species which is likely to become an endangered species within the foreseeable future…

B. §4 Listing of Endangered and Threatened Species
(a) Secretary of Commerce or Interior must determine if species is endangered or threatened and designate a critical habitat for each listed species.

· Consider present destruction, overuse, disease….

(b) Listing to be based solely on best scientific and commercial data available.

· Economic impact is not to be considered.

(b)(3) Determination of critical habitat on best evidence, but also allow economic impact to be considered.

(f) Requires secretary to develop and implement recovery plans for listed species, unless such plans will not promote conservation of the species.

C. §7 Review of Federal Actions
(a)(1) All federal agencies must carry out programs to conserve endangered or threatened species.

(a)(2) All federal agencies must insure, by consulting with the Secretary, that their actions [any action funded, authorized or carried out by agency] are not likely to jeopardize the continued existence of any listed species, or result in the destruction of any critical habitat. Federal agencies may be granted exceptions by the Committee pursuant to subsection (h). 

· The exemption process was added after TVA v. Hill
· The consultation procedure is mandatory (Thomas)

(e)     Creation of the Committee (7 total)(aka the God Squad)—Secretary of the Army, Secretary of Agriculture, Chairman of Council of Economic Advisors, Administrator of EPA, Secretary of Interior, NOAA, presidential appointment from an effected state.

(h)(1) Exceptions to section (a)(2) may be granted by the Committee if it determines that:

(i) There are no reasonable and prudent alternatives to the agency action;

· what makes an alternative ‘reasonable and prudent?

(ii) the benefits of such action clearly outweigh the benefits of alternative courses of action consistent with conserving the species or its critical habitat, and such action is in the public interest;

· How do we place a value on these species? Certainly the legislative history indicated that they considered the value to be incalculable. The determination is going to be very difficult. Existence value? Future option value?

· Cost-benefit test with a default on the side of protection.

(iii) the action is of national and regional significance, and

(iv) neither the Federal agency concerned nor the exemption applicant made any irreversible or irretrievable commitment of resources prohibited by subsection (d). 

· [this is in response to TVA—money spent before approval will taint the process of getting an exception—feels like a bad faith argument].

D. §9—Prohibitions (Private Parties)
(a) Prohibitions against sale, import, export, or transport of any listed species.

(1)—Unlawful to take any endangered animal species.

(A) Import into or export from United States any such species.

(B) Take any such species from within the United States or the territorial sea of the United States.

(C) Take any such species on the high seas;

(D) Possess, sell, deliver, carry, transport, or ship any such species taken in violation of (B) or (C).

· Broad interpretation of take (Sweet Home)

· Not actually limited to private parties by statute, could be used against government as well. This may be way to get around federal exemption under 7(h) as that does not apply to §9.

(2)—Unlawful to import, export, remove from area, damage, destroy, deliver, transport, sell or offer for sale any listed plant.

E. §10 Exceptions
(a)(1) Permits—Secretary may grant permits to conduct acts prohibited by section 9 for the purpose of scientific research or to enhance the propagation or survival of the affected species.

(a)(1)(B) Incidental taking—may get permit if the taking prohibited under section 9 is incidental to, and not the purpose of, an otherwise lawful activity.

(b) Hardship

(e) Alaska Natives

F. §11—Enforcement and Citizen Suits
(a) Civil Penalties

(b) Criminal Violations

(g) Citizen Suits

G. Flowchart for Federal Action

FWS biologic opinion finds action would jeopardize species(no action unless FWS can suggest alternative.





Likely 


affected





yes





Agency must consult with FWS which results in a ‘biological opinion’ issued by FWS. 





Agency must prepare “biological assessment” to determine if species is likely to be affected. §7(4)





Ask FWS if there are listed species in area?
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