Admin Law Outline: 8

I. Separation of powers

A. Bottom Line: Congress can shift any power anywhere, as long as it doesn’t shift it to itself

1. History:

a) “separation of powers” is a fallacy:

(1) most “legislation” comes out of the administrative agencies

(2) most “adjudication” takes place in the administrative agencies

(3) ( so legislation, adjudication, and enforcement are all concentrated in one agency

b) New Deal: the “switch-in time” paved the way for the administrative state (except for the ICC and FTC, which were early exceptions)

c) Reagan Administration Justice Department and Deregulation

(1) 1st post New Deal challenge to the administrative state

(2) concerned w/ barriers placed between the president and the administrative agencies

(3) also concerned w/ excessive delegation

(4) ( lost: administrative state survived, but became much more vulnerable

2. Delegation:

a) Congress( Agency (“intelligible principles,” Mistretta v. US)

b) Courts( Agency (Article III review: CFTC v. Schor)

c) President( Congress (Not OK: Buckley v. Valeo, Bowsher v. Synar, Myers v. US, INS v. Chadha)

d) President( Agency (doesn’t impede on the president’s ability to perform his constitutional duty: Humphrey’s Executor, Morrison v. Olson)

3. Other Separation of Powers Considerations

a) “unitary executive”

b) APA requirements of separation at ALJ level

c) APA does not require separation at the agency head level

d) some control over agencies by executive branch

(1) OMB/OIRA

(2) appointment

(3) removal

(4) ex parte contacts in rulemaking

(5) Chevron  support for politics

e) some control over agencies by Congress

(1) purse strings

(2) ex parte contacts, including hearings, etc.

(3) legislation and amendments

B. Congress( Agency: Delegation of Legislative Authority

1. Why delegate?

a) Dalton v. Specter (1994, p. 1)—Defense Base Closure and Realignment Commission

(1) expertise

(2) representation of broader interests

(3) legitimization of the process

(4) compromise to protect Congressional interests 

(a) Congress lacks the political will to make the decisions

(b) but having representatives on the commissions gets their interests in

(c) since president’s can’t cherry-pick, the process preserves the compromise, and also shields the president’s unpopular decisions

b) Mistretta v. United States (1989, p. 52)—Sentencing Commission (independent agency w/in judicial branch)

(1) credit-claiming/ blame-shifting

(2) expertise (why more so than Congress?)

(a) ongoing review (which Congress can’t do) develops expertise

(b) on scientific/technical questions, the expertise argument is stronger

(3) efficiency

(a) time constraint to do highly detailed work

(b) flexibility over time (rather than amending legislation)

c) example: price controls on common carriers

(1) legislative power delegated from Courts to Administrative agency,

(2) under common law, “reasonableness” was a judicial determination

(3) why delegate?

(a) consistency

(b) certainty

(c) enforcement (avoid collective action problems)

2. Is there a constitutional limitation on delegation of legislative powers to administrative agencies?

a) bottom line:
(1) “intelligible principle”

(2) almost no limit in practice

(a) the vague “intelligible principle” doctrine leaves minimal  role for courts to review

(b) but the doctrine is still considered justiciable

(3) possible limitations

(a) delegation to an agency with no specific purpose

(b) delegation with no attempt to provide guidance

(i) but note: “in the public interest” and “according to statute” were considered OK

(ii) note: also OK if agency limits its own discretion by promulgating regulations, because then the court can judge

(a) this makes no sense given the separation of powers concern, but it’s true

(b) if the agency didn’t limit its own discretion( could cause possible problem

(4) explanation of cases finding the delegation unconstitutional:

(a) the unofficial amendment of the Constitution that occurred w/ the New Deal

(b) Panama: NIRA’s excessive power to control the economy

(c) Schecter: delegation to private parties

b) cases

(1) Mistretta v. United States (1989, p. 52)

(a) Page 54: “So long as Congress shall lay down by legislative act an intelligible principle to which the person or body authorized to exercise the delegated authority is directed to conform . . .”

(b) intelligible principle: goals, purpose, factors to consider

(2) South Dakota v. United States Department of Interior (1995; in 1996, SC vacated opinion without granting cert., handout)

(a) SC vacates 8th Circuit decision that the delegation was unconstitutional because of a lack of an intelligible principle 

(b) statute: “The Secretary of the Interior is hereby authorized, in his discretion, to acquire . . . any interest in lands . . . within or without existing reservations . . . for the purpose of providing land for Indians.” 

(c) leaves the open question of how much guidance is required? 

(3) FCC case (1944): “in the public interest” was upheld by the Supreme Court

(4) note: in Chevron (1984, p. 91), the fact that the statutory ambiguity might have been a result of Congress being unable to decide an issue was not considered fatal to the delegation( suggests that not even an intelligible principle is required

3. Should Courts have a role in reviewing delegation? 

a) Constitutional text inconclusive:

(1) Necessary and Proper

(a) pro-delegation: Congress can do what it needs to
(b) con-delegation: Congress can do what it needs to

(2) Art. I, Sec. I

(a) con-delegation: the legislative power is vested in Congress

(b) ( depends on how you define legislation

(i) agencies aren’t legislating

(ii) but (i.) turns the definition of “legislation” into a tautology (“whatever Congress does . . .”)

b) checks and balances:

(1) con-delegation: not OK for Congress to give legislative power over to executive branch

(2) pro-delegation: but Congress has control over the agencies because it can amend, oversee, etc.

c) “Rule of Law”

(1) necessity of firm legal structure because there is no democratic control

(2) judges are theoretically still involved; delegation principle just changes the question.

(3) but it is hard for courts to actually decide whether delegation is OK( danger of courts inserting themselves into the legal process

(4) Rule of Law can nevertheless be ensured through regulation of the administrative agencies

d) assessment of vast delegation

(1) con:

(a) important policy trade-offs can’t be made within single administrative agencies

(b) delegation lets Congress off the hook: take credit without the blame

(2) pro:

(a) complexity of programs demand the expertise and institutional structure of agencies

(b) agencies remain under presidential and congressional control

C. Courts( Agency: Delegation of Judicial Powers

1. bottom line:

a)  “traditional agency model of adjudication”

(1) Congress may delegate adjudication to non-Article III courts

(2) so long as there is some review in the Art. III courts

(3) under the standards of:

(a) Chevron deference on questions of law

(b) substantial evidence on questions of fact

b)  Crowell v. Benson ( CFTC v. Schor
(1) model started with Crowell v. Benson
(a) Northern Pipeline suggested that Crowell v. Benson was too deferential

(b) Thomas v. Union Carbide created confusion by suggesting that Crowell v. Benson was not deferential enough

(c) and finally the court seems to return full circle in CFTC v. Schor
(2) remaining confusion

(a) is consent an issue?  O’Connor’s opinion in CFTC did suggest that there might otherwise be a problem with insufficient Art. III control( what does this mean?

(b) what about common law claims that are not tied to non-common law claims?

(c) what about self-enforcing judgments?

(d) unfortunately, the inconsistent analysis on public v. private could pose problems for non-traditional agency models

2. cases

a) Crowell v. Benson (1932, p. 117)—establishes framework

(1) workers’ compensation adjudication scheme upheld

(2) how is an agency different from a court?

(a) usually agencies can bring charges themselves (BUT not in this case)

(b) no Art. III protections guaranteeing the independence of the judiciary (is this simply a non-Art. III court?)

(c) specialized jurisdiction (BUT there are specialized courts)

(d) usually agencies have other functions as well, while courts perform exclusively judicial functions

(e) ( bottom line: the agency in this case looks like a court

(3) private rights vs. public rights

(a) general questions

(i) can Congress delegate adjudicatory functions? 

(ii) if so, must there be Art. 3 review? 

(iii) if so, under what standard?

(b) private rights

(i) definition: disputes between citizen and citizen (i.e., this case, because the real parties in interest are employer and employee)

(ii) Congress can delegate adjudication to agency, but they must provide for Art. III review

(iii) standards

(a) de novo review of the question of law( now, given Chevron’s enormous deference to agency interpretation, there is no longer full de novo review of questions of law

(b) substantial evidence review of ordinary facts( still exists

(c) in this case: de novo review of “jurisdictional facts” (did injury take place on navigable waters?  Master/servant relationship?)( now: jurisdictional fact doctrine limited to these circumstances

(c) public rights

(i) definition: disputes between citizen and government (i.e., tax, social security, licensing)

(ii) needn’t be adjudicated in court( Congress could make the whole decision, or delegate it, w/ or w/o Art. III review, b/c “greater (sometimes) includes the lesser”

(d) problems with this distinction

(i) tautology? Defined by Congress’s right to make decision by itself

(ii) private rights cases can be recharacterized as 2 public rights cases

(e)  note: Congress has never taken constitutional (civil rights, criminal, etc.) issues out of the Art. III courts, so it is unclear as to whether they could

(4) Court upholds the scheme (which adjudicates private rights) because they interpret the agency as if it were an adjunct to the court (i.e. special master)

b) Northern Pipeline Construction v. Marathon Pipeline Co. (1982, p. 130)—common law private rights must be adjudicated (or at least reviewed) in Art. III courts

(1) court strikes the delegation to bankruptcy courts of Art. III powers, subject to a “clearly erroneous” standard of review in Art. III court

(2) Brennan (plurality): private rights cannot be adjudicated in non-Art. III courts

(a) he is deciding the case with regard to all claims brought in bankruptcy court

(b) terrible opinion, because it contradicts everything that had been happening

(3) Rehnquist (concurrence: narrowest, thus governing, holding): 

(a) decides only about the state court claims: only common law private rights claims can not be adjudicated in non-Art III courts

(b) clearly erroneous review is too deferential (Rehnquist seems to think that clearly erroneous is a more deferential review than substantial evidence review( wrong)

(c) possible federalism argument: if the federal court is going to usurp state claims, it has to give them 1st class treatment

(4) How to reconcile with Crowell v. Benson?

(a) different standards of review involved

(b) self-enforcing judgment (?)

(c) further bifurcates “private rights”

(i) Public Rights—no Art. III review required

(ii) Congressionally created private rights—agency OK, so long as there is Art. III review (Crowell v. Benson)
(iii) Private Rights available at common law—strictest Art. III requirement (this case)

c) Thomas v. Union Carbide Agricultural Products  (1985, p. 132)—private rights bound up in regulatory scheme can be adjudicated by agency

(1) court upholds the delegation to an arbitrator of the final decision between two private litigants on the value of data provided from one to the other, subject to review in Art. III courts, only for fraud, etc.

(2) should logically be viewed as a private rights case

(a) under Crowell v. Benson(strike it

(b) under Northern Pipeline
(i) Brennan rationale( strike it

(ii) Rehnquist rationale( strike it, because the standard is even more deferential

(3) but court upholds, because the private rights are so bound up with the public regulatory scheme that the court basically treats it as a public right

(a) Q: does this completely destroy the public / private distinction?

(i) not completely: the right in Crowell is still private because it stems from relationship that pre-existed the regulatory scheme

(ii) but: workers’ compensation scheme could be reinterpreted as bound up with a regulatory scheme designed to serve the public purpose of a safer workplace

(b) another possible distinction: private right is bootstrapped to the public right and is dealt with under the agency for efficiency reasons( this case doesn’t “over-rule” Northern Pipeline, because it is sui generis
d) CFTC v. Schor (1986, p. 120)—possible return to Crowell v. Benson
(1) court upholds the jurisdiction of agency (in addition to that of Art. III court) over common law counterclaims to claims brought before the agency, subject to review in Art. III court

(2) return to Crowell v. Benson?  (common law private right adjudicated in agency with review in Art. III courts)

(3) BUT: the issue of consent differentiates this case from other cases

(a) does this case just stand for the proposition that after consenting to have your case heard here, you can’t contest it (no two bites at the apple)

(b) how important is consent to the outcome of the case?  (O’Connor dwells on it in the Court’s opinion, even though under Crowell, the jurisdiction might be OK) 

(4) bottom line:

(a) this case probably overrules Northern Pipeline, which was a bad case

(b) but issues still remain

(i) consent

(ii) purely common law claims

(iii) self-enforcing judgments

D. President( Congress vs. President( Agency: Congressional Self-Aggrandizement vs. Encroachment

1. bottom line: Congressional self-dealing is not OK

a) Congressional tinkering is usually OK

(1) balancing test: Does the statute at issue prevent the President from accomplishing his constitutionally assigned functions?  Is the extent of the intrusion justified by an overriding need to promote objectives within the constitutional authority of Congress? 

(a) note: where the Constitution by specific text commits the power at issue to the exclusive control of the President, no intrusion is allowed by Congress (Public Citizen v. US Department of Justice)

(i) Secretary of State

(ii) Secretary of the Treasury

(b) note also: the President must have some removal role for anyone who does anything with legal significance (“policy that binds the nation”)

(c) BUT note: the discussion of functions is usually confusing and irrelevant

(i) Myers started the discussion, but in Morrison v. Olson it didn’t matter

(ii) doesn’t make sense because Congress could always get around it by adding legislative/judicial functions to position

b) Congressional self-dealing is not OK

(1) Congressional consent to removal

(2) Congressional appointment to agency

(3) legislative veto

2. executive power:

a) “unitary executive?”: administrative law creates some strictures on how executive power is carried out in the executive branch

b) general rules:

(1) removal

(a) unitary head agencies: heads “serve at the pleasure” of the president (removable by president at will)

(b) multimember/commissions: removable by president for cause
(i) president must have a reason to remove(removal is challengeable

(ii) commission members serve fixed, usually staggered, terms( change of administration does not immediately change composition of commission( lag in policy changes

(iii) often must be bi-partisan

(iv) BUT president appoints the chair

(2) appointment

(a) superior officers: presidential appointment with advice and consent of Senate

(b) inferior officers: may be vested by Congress in other constitutionally acceptable bodies

(c) employees: hired by agency

(d) note: Congress has leeway in defining inferior offices and where appointment power vests

(3) power to dictate policy

(a) no role in formal adjudication

(b) some role in informal rule-making

(c) power over appointment and removal lends power to dictate policy

(d) note: ever since Nixon/Ford, presidents have wanted more control over agency rule-making

(i) Reagan’s executive order 12292( Clinton’s executive order 12866

(a) any regulation with substantial impact on the economy had to be reviewed by OMB’s Office of Information and Regulatory Affairs (OIRA) (applies only to executive agencies, not independent agencies)


(b) got caught up in the process of cost/benefit analysis( so some statutes prohibit cost/benefit analysis

(c) conflict between executive agencies and OIRA

(i) Every president since Reagan has established a dispute mechanism within the executive branch

(ii) Bush establishes an appeal body: “Council on Competitiveness” (headed by Quayle)

(d) Costly to the president to make threats

(ii) Pro central control

(a) prevent different agencies working at cross-purposes

(b) other actors might be more efficient: no incentive for agencies to defer to one another

(iii) Con central control

(a) counterproductive transfer of authority

(b) privileges cost/benefit analysis

(c) procedural concerns: no records of interest groups meetings with OMB, unlike the APA

(d) massive delay 

3. Removal:

a) definitions

(1) Independent Agency( head can be removable only for cause

(2) Executive Agency( head is removable at will

b) Myers v. United States (1926, p. 141)—aggrandizement

(1) Congressional attempt to condition postmaster’s removal on Senate consent( not OK

(2) presidential authority to remove the postmaster (purely executive functions) implicit in executive power

c) Humphrey’s Executor (1935, p. 141)—encroachment

(1) Congressional limitation on President’s removal power over FTC commissioners to “for cause” removal( OK

(2) vis a vis Myers
(a) Myers involved aggrandizement, whereas Humphrey’s Executor only involved encroachment( BUT both acts entailed a shift of power away from the president (and to Congress, de facto)

(b) Myers involved an office performing purely executive functions, whereas the FTC performs executive, legislative, and judicial functions( BUT if the fact that Myers involved a purely executive role led to the conclusion that the president’s powers should be unlimited, why shouldn’t his power be equally unlimited over agencies that exercised executive + functions?

(3) note: there is no caselaw as to what “for cause” means

(a) it probably doesn’t include policy disagreement, because to interpret it otherwise conflicts with Congressional intent:

(b) “for cause” was meant to give more protection than “at will”

(c) fixed, staggered terms span more than one administration

d) Bowsher v. Synar (1986, p. 146)—aggrandizement

(1) Congressional delegation of executive powers to an officer removable by Congress( violates separation of powers, because Congress can’t reserve a role for itself 

(2) Comptroller General removable 

(a) by a joint resolution (2 houses + presentment)

(b) for cause

(c) ( almost impossible (and Congress has never tried to do it), but seen to be more possible than impeachment (which is Congress’s only permissible role)

(i) Art II, § 4: impeachment by House, conviction for treason, bribery, high crimes and misdemeanors

(ii) impeachment requires 2/3; for cause only requires 2/3 if president vetoes

(iii) impeachment is time-consuming and dramatic

(3) Reagan administration

(a) argument: president needs to have at-will removal power over those exercising executive functions( to create a unitary executive

(b) but the decision was made on the rationale that Congress can’t reserve a role for itself

e) Morrison v. Olson (1988, p. 171)—encroachment

(1) independent counsel removable for cause by attorney general( OK

(2) broad reading: Congress can put obstacles on presidential removal of officers with purely executive functions( over-rules Myers v. US
(3) narrow/pragmatic reading: separation of powers problem either way

(a) if presidential removal at will, then no one can investigate the president( BUT there is still impeachment of independent counsel, or president

(b) if “for cause” removal, then Myers v. US problem

4. appointment:

a) Constitution

(1) president nomination + advice/consent of Senate:

(a) ambassadors, public ministers, consuls, Supreme Court judges

(b) all other (superior) officers
(2) Congress can vest to President alone, in the Courts of Law, or in the Heads of Departments: inferior officers
(3) note: government employees who do not constitute officers are hired by the officers

b) Interpretation

(1) Who is a superior officer, and what power does Congress have to redefine a superior officer as an inferior officer?

(2) To what extent can there be cross-branch appointments (i.e., can the attorney general be appointed by the Supreme Court)?

(3) What limits are there on what counts as a Head of Department, for the purposes of appointing inferior officers?

(4) What limits are there on the appointment of “employees”?

c) Morrison v. Olson (1988 p. 171)—encroachment

(1) independent counsel defined as an inferior officer to be appointed by a special division of the DC Circuit (and removal for cause by the Attorney Genera;) ( OK

(2) Rehnquist’s definition of inferior officers:

(a) subject to removal by a higher executive branch official

(b) perform limited duties

(c) limited in jurisdiction

(d) limited in tenure

(e) ( weird, because these characteristics cover everyone

(3) impact of holding

(a) the definition of inferior officers

(b) allows a division of DC Circuit (as a court of law) to appoint

(c) apparent incongruity of allowing cross-branch appointment approved

d) Freytag v. Commission of Internal Revenue (1991, p. 185)—encroachment

(1) the chief judge of the tax court appoints special trial judges( OK

(2) what is the Tax Court?

(a) not a “department”( that would trivialize the important constitutional assurance of political responsibility for executive appointments

(i) very unclear what a department is

(ii) deals with Congress’s power to redefine agencies as departments and to vest appointment power there

(b) but as a “court of law” it’s OK

e) Buckley v. Valeo (1976, p. 157)—aggrandizement

(1) direct legislative appointment of most of the members of the Federal Election Commission( not OK because Art. II violation

(2) court found FEC “not legislative”( so Congress can’t appoint the members

5. one more form of Congressional self-aggrandizement: legislative veto

a) INS v. Chadha (1983, p. 160)

(1) one-house legislative veto( not OK because violated bicameralism and presentment requirements

(2) distinguishing facts of this case?

(a) the veto has individual, rather than regulatory, impact

(b) single house veto  (  BUT since the concern of the majority was that legislation requires bicameralism/presentment, the result would probably be the same regardless

(3) policy

(a) Congress delegated the power in the first place, so why can’t they exercise targeted veto?

(b) Congressional response to end of the legislative veto

(i) technical: more narrow delegations

(ii) reality: committees informally affect regulations( isn’t this worse?

(iii) nothing: Congress continues to use the veto in cases where no one would have standing to challenge it (funding cases)

(a) even though it’s unconstitutional, the legislative veto is a convenient political tool for everyone

(b) the administrative agencies don’t challenge it, because they could be dismantled

(4) After Chadha, what would happen if a statute with a legislative veto is challenged:

(a) severable

(i) assumes Congress would have passed the law even without the legislative veto 

(ii) RR: that’s implausible, but that’s what the Court did in Chadha
(b) entire statute is invalid because the legislative veto is so intertwined

b) 1996 statute: any regulations that affect the economy do not take affect for 60 days, to allow Congress the opportunity to pass a joint resolution of disapproval, and to vote the regulation down

(1) the 60-day waiting period is probably constitutional

(2) potential Chadha problem: if one house passes a resolution to extend the period before regulations takes effect, then a one-house resolution has a legal effect( possibly unconstitutional

II. The Constitutional Right to a Hearing

A. Adjudication versus Rule-making: substantive differences

1. adjudicative facts: pertain to individual circumstances

2. legislative facts: pertain to broad principles or policies

3. cases:

a) Londoner v. Denver (1908, p. 226)—adjudication

(1) the special tax assessment is invalid unless the property owners it affects have the opportunity to offer arguments and proof in opposition to passage

(2) the tax affected a small number of people

(3) individual facts important

(4) note: no matter how individualized a tax is, there is no due process problem if the tax is imposed by a true legislature( the issue arises after the legislature delegates the authority

(5) moral: when agency exercises adjudicative function, some procedural protections are required

(a) notice and written submissions not enough

(b) in this case, a hearing was required at the agency level: “right to support his allegations by argument, however brief, and if need be, by proof, however informal”

b) BiMetallic Investment Co v. State Board of Equalization, Colorado (1915, p. 230)—rulemaking

(1) if an agency rule will apply to a lot of people, the Constitution does not require that each be given the opportunity to be heard directly ( leave it to the political process

(a) tax on entire city

(b) formula involved

c) These cases are of historical significance after the APA( there has not yet been a case where the APA did not meet the requirements of due process

B. Hearing means some combination of the following:
1. impartial arbiter/decision maker or jury

2. notice

a) charges

b) evidence

3. opportunity to be heard

a) witnesses

(1) right to present

(2) right to subpoena

(3) under oath

b) cross-examination

c) discovery

4. counsel

a) right to have counsel present

b) right to counsel at government’s expense

5. closed record( only look at evidence on the record to make decision

6. reasoned decision( explaining basis for decision

7. appellate review

8. public proceeding

9. rules of evidence

10. rule of procedure

C. Old Cases:

1. North American Cold Storage v. Chicago (1908, p. 705)—public safety

a) rotten poultry seizure with only post-deprivation hearing and remedy(satisfies DP

b) what more would a pre-deprivation hearing provide?

(1) prevent irreparable loss( reputation, loss of entire business

(2) deterrence of government action (chilling effect on government seizure)( not necessarily good (too much process?)

(3) a real chance

(a) it’s easier to persuade an agency before its acted than afterwards

(b) deference will attach to the agency decision in court

c) continuing effect of holding: in the face of emergency affecting public health/welfare, pre-deprivation hearing not required by due process clause

2. Bailey v. Richardson (1951, p. 711)—dead case

a) job loss after hearing (disloyal), at which she was not informed of the charges against her, or who informed on her(OK, because no due process required

b) government job is a privilege, not a right( no due process required, because no property(, life or liberty) interest

3. Joint Anti-Fascist Refugee Committee v. McGrath (1951, p. 715)—Frankfurter’s concurrence

a) due process attaches to black-listing of organizations as “communist”

b) Frankfurter’s concurrence: 

(1) due process is dynamic

(2) due process encompasses the “right to be heard before being condemned to suffer grievous loss of any kind”

4. Cafeteria and Restaurant Workers Union v. McElroy (1961, p. 718)—balancing

a) non-government worker loses access to government site as a security risk, without a hearing.( OK, because on balance a hearing was not required

b) balance:

(1) precise nature of the government function involved 

(2) private interest that has been affected by governmental action

c) “one may not have a constitutional right to go to Baghdad, but the Government may not prohibit one from going there unless by means consonant with due process of law”

(1) the fact that the job is a privilege, rather than a right is not dispositive

(2) BUT then why does the court feel compelled to explain that she can get a job someplace else?

5. Significant moves away from Bailey v. Richardson:

a) the inquiry is bifurcated 

(1) the lack of a “constitutional interest”— life, liberty, prop—is not dispositive(
(2) balancing: weighing of government interest (high in the case of national security) against private interest (a job at this site)

b) rights/privileges distinction not dispositive

D. The Explosion: Goldberg v. Kelly (1970, p. 722)

1. holding: evidentiary hearing required before termination of public assistance

2. existing procedures:

a) Pre-termination procedures: written statement and personal appearance before the caseworker

b) Post-termination procedures: full judicial hearing

3. desired pre-termination procedures:

a) the opportunity to make a personal appearance before reviewing official

b) oral presentation of evidence

c) opportunity to cross-examine government witnesses

d) ( note: even when court demands pre-termination hearing, still requires post-termination judicial hearing 

4. Court’s Analysis: 

a) statutory entitlement to benefits + absolute necessity of the funds to live = big property interest

b) balance government and private interests

(1) huge private interest: taking benefits away from people who are living on those benefits( impossible to recover the loss with post-termination hearing
(2) government interest: 

(a) fisc because recipients are probably judgment proof 

(b) note: government’s interest in accurate determiantions is mentioned, but probably should be left to government as a policy determination

5. note: potential benficiaries that are denied benefits in the first place are not protected

6. Watershed:

a) due process protection extended to “new property” (proceeds of government largesse/beneficiaries of the welfare state)

b) on /off switch of rights/privilege superseded by balancing test (note: also balanced in Cafeteria and Restaurant Workers Union)

c) other issues

(1) Court treats questions of whether process is due and what process is due as one
(2) How to balance these disparate interests? There is a rhetoric of balancing, but this case is decided on the sympathy the court has for the plaintiffs

E. New Cases

1. Board of Regents v. Roth (1972, p. 739)/ Perry v. Sinderman (1972, p. 745)—legitimate claim of entitlement?

a) Roth: 1-year contract job with no future rights( no DP rights: range of interests protected by procedural DP is not infinite (retreat from Golderg)

b) Sinderman: professor for 10 years at school with no tenure system, but a statement in the faculty guide( DP rights: expectation interests can be created by state laws, practice

c) court distinguishes between questions of 1) whether DP applies and 2) what DP requires

(1) Does DP apply( determined by the “nature of the interest”

(a) while the interests protected by the DP clause go beyond common law interests, they are still bound by the concepts of liberty/property

(b) liberty: 

(i) “ordinary pursuit of happiness” (constitutional inquiry)

(ii) here: no harm to reputation or disability in terms of future employment (note: the court makes some preposterous judgments about what is reputational harm)( but note that “stigma” can still be a liberty interest to which DP attaches

(c) property interest 

(i) unlinked from both “liberty” and the “property” of the takings clause(seems odd to limit what counts as property for DP claims at all once you unlink it (why not expand property to include anything that is important to individuals?)

(ii) not created by Constitution( must stem from externally defined entitlement, usually state or federal law

(iii) “legitimate claim of entitlement” (not “need or desire for”) to the benefit

(iv) here: reasonable expectation of re-employment 

(d) On/Off switch: right/privilege distinction( equally problematic (?) reasonable/unreasonable claim of entitlement
(2) What does DP require(determined by weighing interests

d) Weird results

(1) equity:  DP right for the one who needs it less (Sinderman has a K claim in state court; Roth has no K claim)

(2) instrumental: no DP in the case where the administrator exercises discretion (pre-deprivation hearing is useful if administrator has discretion)

e) created a blue-print for legislatures to give complete discretion to the administrator

2. Mathews v. Eldridge (1976, p. 766)—what does DP require?
a) SSI termination does not require pre-termination evidentiary hearing

b) balancing test (Mathews factors):

(1) private interest that will be affected by the official action

(2) the risk of an erroneous deprivation of such interest through the procedures used, and the procedural value, if any, of additional or substitute procedural safeguards

(3) the government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail

(4) ( this test treats the existing procedures as the baseline against which to compare what the plaintiff is asking for
c) existing procedures: questionnaire; notice of contemplated termination (w/ reasoning); written response; state agency makes final determination( termination of benefits( opportunity to seek de novo review from state agency: de novo hearing before ALJ; review by appeals council of SSA; review in district court

d) process desired: Goldberg v. Kelly-type full-fledged pre-termination hearing

e) distinguish from Goldberg v. Kelly:

(1) the evidence is more “scientific” and the written submissions are coming from doctors, etc. (BUT a lot of cases are back pain, etc. and mental disability

(2) higher educational background (BUT most lack education, that’s why they can’t get a white collar jobs

(3) assumption that the recipients don’t actually need the benefits( BUT most disability beneficiaries are low-income (see this case)

(4) SSI is not need-based

(5) beneficiaries can apply for welfare

(6) ( court makes a decision denying entire class pre-deprivation hearings( no separate consideration of poor recipients

3. retreat from Goldberg
a) Roth/Sinderman defines a whole category of cases where the DP clause doesn’t even attach

b) Mathews cuts back on the DP requirements in the cases where DP does attach

c) Question: do we need both steps? why not assume that DP always attaches and then balance?

4. Cleveland Board of Education v. Loudermill (1985, p. 798)—no “bitter with the sweet”

a) existing procedures: full post-deprivation hearing, adverse evidence, notice of charges( some pre-termination hearing required

b) Sympathetic application of Mathews factors

(1) private interest: court looks at substantiality of private interest of retaining employment without reference to welfare system (more sympathetic than Mathews court, which considered the fact that the individual can be compensated after the fact)

(2) risk of error: court recognizes process is important as a process to inform decision (in Mathews, the court only cared about erroneous outcomes, didn’t care about the administrator’s exercise of their range of discretion)

(3) government interest: court recognizes government’s interest in not making erroneous decisions (argument made in Goldberg, but not in Mathews)

c) court: legislating “for cause” removal creates a right, which constitutional DP protects( throw out any legislative qualifications on this right that are inconsistent with the DP clause

d) Rehnquist dissent: “bitter with the sweet”

(1) sweet = continued employment  w/ for cause dismissal

(2) bitter = procedures do not include pre-dismissal hearing

(3) is the logical extension of this argument that an agency should get Chevron deference in defining what “for cause” requires? Not necessarily, because he’s talking about when the same statute creates the right and defines the procedural protection

(4) ( bottom line: depends on whether you think substance and procedure are separate or on a continuum

III. The Exercise of Administrative Power: The Procedural Categories in Action

A. Londoner/ BiMetallic distinctions

B. APA

1. The Chart (p. 242):

a) categories:

(1) Informal Rule-making: §553

(2) Formal Rule-making: §553, 556-557

(3) Informal Adjudication: ?

(4) Formal Adjudication: §554, 556-557

b) note: trend since the New Deal is from formal adjudication ( informal rule-making

2. rule-making vs. adjudication

a) §551(4): Rule( agency statement of general or particular applicability and future effect . . .

b) §551(6): Order( agency disposition that is not rule-making, but includes licensing

3. §553: Rulemaking
(1) Exceptions
(2) Publication of general notice of proposed rule.  
(a) time/place/nature
(b) legal authority
(c) “either the terms or substance of the proposed rule or a description of the subjects and issues involved” –Exceptions: 
(i) interpretive rules, general statements of policy, or rule of organization procedure, or practice

(ii) good cause exception

(3) After notice, 

(a) the agency shall give interested persons the opportunity to participate through submission of written data, views, or arguments with or without opportunity for oral presentation.

(b) After consideration of the relevant matter presented , the agency shall incorporate in the rules adopted a concise general statement of their basis and purpose

(c) When rules are required by statute to be made on the record after opportunity for an agency hearing( §556-557 instead (no comment period)

4. §554: Adjudication

(1) ( only applies in case of “on the record after an opportunity for an agency hearing” (exceptions)

(2) persons entitled to notice, shall be timely informed

(a) time/place/nature

(b) legal authority

(c) matters of fact and law asserted

(3) interested parties

(a) submission and consideration of facts, etc. when time, nature of proceeding, and the public nature permit, and 

(b) to the extent that the parties are unable so to settle( §556-557

(4) ex parte rule . . .

5. §556 does provide for lack of hearing: “In rule making or determining claims for money or benefits or applications for initial licenses, an agency may, when a party will not be prejudiced thereby, adopt procedures for the submission of all or part of the evidence in written form”

C. Court can’t add procedure beyond the APA:  Vermont Yankee Nuclear Power Corp. v. Resources Defense Council  (1978, p. 243)

1. in informal rule-making proceeding, agency gave notice, allowed comments, and oral comments( Court of Appeals said DP requires discovery and cross examination( Supreme Court says no

2. narrow holding: Court of Appeals can’t order cross-examination in informal rule-making

3. broad holding:  federal courts can’t order more procedure in informal rule-making, and maybe in any procedure.

4. problem with allowing more?

a) judges will rule on substantive issues by giving procedural rationale

b) agencies will give excessive procedures

5.  note: 

a) statute can require more than APA; 

b) agency can provide more than APA; 

c) Due Process may require more, but only very rarely; 

d) Court will also later interpret APA to require more procedures than a fair reading of the APA would require( see especially Overton Park, which limits the holding of this case, by pointing out the necessity of some procedure for judicial review

D. Formal Adjudication

1. General:

a) flow chart (p. 256):

(1) initiating event: interested public, license applicant, enforcement staff

(2) investigation: agency staff, investigatory subject (§555 (c,d))

(3) decision to go forward/notice: agency staff or head, parties (§554, 558)

(4) pre-hearing: parties, agency staff, ALJ (§554, 555, 557(d))

(5) hearing: parties, agency staff, ALJ (§554(c,d), 556, 557(d))

(6) decision: ALJ or responsible official (§554(d), 557, 558)

(7) review: parties, agency staff, agency head or board (§557)

(8) decision on review: agency head or board (§557)

b) case: FTC v. Cement Institute (1948, p. 257)—combination of functions OK

(1) price-fixing in cement sales: FTC investigates and then adjudicates( OK

(2) Issue

(a) Possible Bias: FTC had already done its own investigation (in a non-adversarial manner) and decided that this was an unfair practice.

(b) No impermissible bias:

(i) generalized views on questions of law and policy OK

(ii) views on  practices of particular parties to the proceeding would not be OK

c) adjudicatory hearing vs. judicial trial

(1) agencies often have control of the prosecutorial function

(a) note: §554(d) provides that the ALJ may not be responsible to or subject to the supervision or direction of an employee or agent engaged in the performance of an investigating or prosecuting function

(b) note also provisions on ex parte contacts below

(2) agencies participate in non-judicial activities (like testifying before Congress)

(3) agencies use adjudication to set policy (whereas federal courts are merely supposed to “interpret” the law)

2. Decision-Making

a) Adjudicative Notice

(1) Federal Courts

(a) general: only “facts that are not subject to reasonable dispute” can be noted

(b) Legislative facts: no FRE governs

(i) notice taken

(ii) no opportunity to respond

(c) Adjudicative  Facts: FRE governs

(i) notice can be taken

(ii) but only if party is given opportunity to respond

(2) APA §556(e): “When an agency decision rests on official notice of a material fact not appearing in the evidence in the record, a party is entitled, on timely request, to an opportunity to show the contrary”

(3) Castillo-Villagra v. Immigration and Naturalization Service (1992, p. 264)—response to adjudicative facts  (INA)

(a) facts to note

(i) Sandanistas out of power:

(a) Chamorro presidency: legislative fact

(b) Anti-Sandanista parliament: legislative fact

(c) But above doesn’t mean that the Sandanistas are out of power: is that a legislative fact?(
(ii) Sandanistas can’t hurt this family: adjudicative fact(family has to have the opportunity to rebut

(b) Holding

(i) If the judge is going to take notice of this fact, they have to give opportunity to respond,

(ii) because notice doesn’t replace evidence, but rather directs party’s presentation

(c) But what can be taken notice of at all?

(i) court notes early case which implies judge can take notice of anything helpful (“Rule of Convenience”)

(ii) continuum from legislative to adjudicative; continuum from no opportunity to no notice

(iii) much broader range for adjudicative notice in administrative agencies than in federal court

(a) pro:

(i) expertise:  the agency has seen the same sorts of cases over and over; so more facts will be deemed established

(ii) efficiency (if we make agencies operate like courts, we lose the advantages of courts)

(b) con:

(i) due process rights of individuals

(ii) agency will have an institutional interest in defending its own view (i.e., bureaucratic bias, decision that a country does/not persecute)

b) Proof Standards: Director, Office of Workers’ Compensation  v. Greenwich Collieries (1994, p. 278)

(1) Narrow Holding: Department’s true doubt rule—that the burden of persuasion is on the person opposing the payment of benefits, and thus if the evidence is in equipoise, the employee wins( violates 5 USC §556(d) [§7(c) of the APA]

(2) Broad Holding: interpret the APA as what it would have meant in 1946

(a) note: when combined with Vermont Yankee, this should mean that administrative action requires very little procedure

(b) but as agencies shifted from formal adjudication to informal rule-making as the policy-making mechanisms, procedural requirements proliferated, i.e. under the Overton Park  rule that procedures are required for judicial review

(3) claim: true doubt rule violates §556(d), which states that the  proponent of a rule or order “burden of proof “

(4) Question: what is “burden of proof” (burden of persuasion or burden of production)?

(a) look to Congress’s intent, because if court/agency wrongly interprets, Congress can amend

(b) How to find Congress’s intent?

(i) majority: interpret the APA language by what it would have meant in 1946 (burden of persuasion)

(ii) but what if Congress wanted the agency to apply whatever the Court’s applied( and this was itself evolving?

(a) in fact, O’Connor was probably wrong that the meaning was set in 1946

(b) it would have been easier for her to argue that it is set now

(c) note: no agency gets Chevron deference when interpreting the APA

(i) APA is attempt to promote uniformity( BUT APA is only the default setting

(ii) agency has expertise on own statute, not on APA( BUT the agency should also know better what the APA should mean for its agency

(d) poor agency litigation

(i) Court assumes that the agency is interpreting the APA and that the agency gets no deference 

(ii) agency could have won if they said they were interpreting the organic statute, so long as the organic statute doesn’t explicitly provide either way

c) Agency Review

(1) Federal Court: fine to affirm a district court’s decision citing the court’s reasoning as substantially correct

(2)  Armstrong v. CFTC (3d Cir. 1993, p. 286)—agency must state reasoning
(a) CFTC upholds ALJ decision as “substantially correct”( not OK

(b) Not OK in administrative agency:

(i) functional: the policy maker who will be reviewed in Art. III court is the CFTC, not the ALJ, so the courts need to know what the CFTC thought, not what the ALJ thought.

(a) prevent arbitrary decisions

(b) provide parties with reasoned explanations for those decisions

(c) settle the law for future cases

(d) furnish the basis for effective review

(ii) formal: APA § 557(c) on contents of decisions states: “statement of . . . findings and conclusions, and the reasons or basis therefor, on all material issues of fact, law, or discretion presented on the record”

3. Decision-Makers

a) ALJ in/dependence

(1) appointment/removal

(a) appointment by Office of Personnel Management

(b) removal under §7521 for cause

(2) decisional independence: what influence can agency exert on ALJs?

(a) Agency can always reverse individual decisions

(b) Nash v. Bowen (2nd Cir. 1989, p. 959)

(i) court OKs policies, because district court’s finding that the policies did not infringe on the decisional independence of the ALJs was not clearly erroneous

(ii) policies

(a) peer review program to promote quality and efficiency OK

(i) policies designed to insure a reasonable degree of uniformity OK

(ii) because Secretary is ultimately authorized to make the final decisions

(iii) potential problem: direct interference with “live’ decisions( not the case here

(b) quota

(i) reasonable goals, not unreasonable quotas OK
(ii) because necessary to deal with the backlog
(iii) potential problem: ALJ might need more time to reverse( not big enough problem
(c) quality assurance program (50% reversal or more review of cases)

(i) believed agency that reducing reversal rates was not the purpose of the policy

(ii) major problem: why weren’t they reviewing people who affirmed disproportionately?

(c) SSA, OHA v. Anyel (Merit Systems Protection Board, 1993, p. 966)

(i) OK to discipline and maybe to dismiss ALJ for bad decisions

(ii) problem was not her high rate of reversal, but rather her high degree of error

(3) models

(a) agency model: agency hires, runs, and disciplines ALJ

(b) hybrid model: 

(i) OPM hires, Merit Board disciplines

(ii) work within the hierarchy of the agency

(iii) ( this is the current method, and it probably won’t change

(c) ALJ core model: 

(i) centralized, generalized core of ALJs

(ii) advantage: objectivity / legitimacy

(iii) disadvantage: loss of expertise / efficiency

b) Agency Heads

(1) Morgan I (1936, p. 979): “the one who decides must hear”

(a) not OK for Secretary to make decision without hearing or reading any of the evidence or argument( BUT under Morgan IV, how to find out what the decision maker did?
(i) failure to file an intermediate report to which the parties could respond (Morgan II)( BUT court denies that this is the problem
(ii) report prepared by active prosecutors may be the big problem

(b) significant delegation is OK 

(i) needn’t hear the evidence

(ii) needn’t read all documents, etc

(iii) the whole decision can be delegated

(c) APA solution

(i) who can hear evidence?

(a) ALJ

(b) agency

(c) member of agency

(d) not a trial examiner as in early cement case

(ii) §557(b): subordinate (ALJ) hearing the case must file a report with an initial decision

(iii) §557(c): parties are entitled to submit exceptions to initial decisions before review

(iv) exceptions:

(a) unless the agency requires the entire record to bee certified to it for decisions

(b) except in rulemaking or determining application for initial licenses

(2) Withrow v. Larkin (1975, p. 995)

(a) narrow holding: OK for an agency to first investigate and then adjudicate a case

(b) broad holding: combination of functions does not raise due process problems

c) Ex Parte Contacts

(1) categories

(a) communication within the agency

(b) communications from within the government but outside the agency

(i) the president

(ii) someone other than the president 

(iii) someone acting on behalf of the president

(iv) Congress

(c) communications from private individuals

(2) APA

(a) §554(d)( part of the original APA

(i) employee who takes evidence

(a) under §556(b): the agency, one or more members comprising the agency, ALJ

(b) despite §554(d)(C), agency/members are probably covered by the rule if they take evidence

(ii) can’t consult a person or party

(a) under §551(2), “person” includes an individual, partnership, corporation, association, or public or private organization other than an agency
(b) under §551(3), “party” includes a person or agency named or admitted as a party, or properly seeking and entitled as of right to be admitted as a party, in an agency proceeding, and a person or agency admitted by an agency as a party for limited purposes”

(c) very ambiguous

(i) is the prosecutor for the agency included as a “person other than an agency” or a “party”?

(ii) the agency’s outside expert?

(iii) is the agency itself a party?

(iii) about a fact in issue

(iv) in formal adjudication, except for

(a) applications for initial licenses

(b) ratemaking, etc

(b) §557(d)( amendment to the APA in the 94th Congress (1975-77)

(i) anyone involved with decision-making

(a) member of the body comprising the agency

(b) ALJ

(c) other employee “who is or may reasonably be expected to be involved in the decisional process of the proceeding”

(ii) can’t consult with an interested person outside the agency 

(iii) about anything relevant to the merits of the proceeding

(iv) in formal (rule-making) and adjudication

(a) note: probably applies to rule-making although it’s in the section on adjudication

(v) ( remedies:

(a) disclosure of the communication

(b) require violating party to show cause why his claim/interest should not be dismissed, denied, disregarded, or otherwise adversely affected on account of the violation

(3) factors courts consider

(a) did the communication influence the decision?

(b) did the person/party who made the contact benefit from it?

(c) did the opposing party have adequate opportunity to respond?

(d) will vacating the decision serve any useful purpose?

(4) communication within the agency

(a) PATCO v. FLRA (DC Cir. 1982, p. 1004)—agency member and general counsel (represents FLRA staff in appearances before the FLRA; prosecutes complaints)

(i) not covered by §554(d)

(ii) covered by §557(d)

(a) Applewhaite is a decision maker

(b) court finds GC to be “outside the agency” 

(i) agency CFR defines GC as being outside the agency
(ii) without the CFR, would it make sense to apply §557(d) to GC?( the agency head would not be able to talk to the general counsel
(c) the memo on decertification was relevant to the merits
(d) formal adjudication

(iii) court: although indiscreet and undesirable, does not void the decision in the case

(b) ATT (FCC 1976, p. 1016)—should Bureau staff that “prosecuted” ATT be allowed to be involved in FCC’s decision on ratemaking?

(i) not covered by §554(d)

(ii) might have been covered by §557(d)

(a) FCC is decision maker

(b) Bureau might be considered an interested person outside the agency (like GC)

(c) any discussion would be relevant to the merits

(d) formal adjudication

(iii) FCC decision: presumption of propriety (besides §557(d) not yet in place)

(5) communication from other parts of government

(a) PATCO—Secretary of Transportation and agency members

(i) not covered by §554(d)

(ii) should be covered by §557(d)

(a) Applewhaite/Frazier are decision-makers

(b) Secretary is outside the agency

(c) pressure is relevant to the merits( BUT court doesn’t decide so, because of the reasonable way the members dealt with it

(d) formal adjudication

(iii) Court: although the Secretary should know better, OK 

(a) the member dealt with it well

(b) probably didn’t effect merits

(c) what  remedy?

(b) note: status reports do not count as ex parte communications

(c) Portland Audubon Society v. Endangered Species Committee (9th Cir. 1993, p. 1024)—president (via White House Staff) leans on Committee members

(i) covered by §554(d)??

(ii) covered by §557(d)

(a) Committee members are decision makers

(b) although President has a representative on the agency, he is still outside the agency

(c) relevant to the merits

(d) counts as formal adjudication 

(iii) remand to investigate the ex parte communications to be placed on the record

(iv) ( president can not try to influence formal adjudication through ex parte communications

(a) “unitary executive” argument

(i) agencies are part of the executive branch(  so president should be able to influence their policy

(ii) separation of powers: the creation of this Committee to do this adjudication is unconstitutional unless the president is allowed ex parte communication

(iii) APA provisions are not constitutionally required: interpreting APA to allow ex parte contacts from the president is not necessarily a violation of DP

(b) administrative agency compromises

(i) Congress can limit president’s removal powers

(ii) Congress can vest appointment of inferior officers in other bodies

(iii) Congress can limit influence on formal adjudication (but allow influence on informal rulemaking)

(iv) ( and Congress has the power to require certain decisions be made through adjudication

(d) Pillsbury v FTC  (5th Cir. 1966, p. 1030)—Congressional committee pressures agency

(i) would probably be covered by §557(d) now

(a) FTC agency head (and staff?) are decision-makers

(b) Senate Judiciary Committee is outside the agency

(c) relevant to the merits

(d) formal adjudication

(ii) not OK, even without §557(d), but now that time has passed, the new FTC can hear the case

(iii) later case limits this rule to the mention of the name of the pending case

(a) still allows Congress to influence pending cases

(b) but if we drew a stricter line, then Congress would never be able to invite agencies to hearings, and would suffer from lack of information/expertise

(6) communications from members of the interested public

(a) PATCO—president of AFT and agency member

(i) covered by §557(d)

(a) Applewhaite is a decision-maker

(b) Shanker is “interested” and outside the agency

(i) interested person: “any individual or other person with an interest in the agency proceeding that is greater than the general interest the public as a whole may have”

(ii) circular definition

(c) relevant to the merits

(d) formal adjudication

(ii) court: contact was inappropriate, but not necessary to vacate decision

(a) general discussion 

(b) no effect on the ultimate decision of Applewhaite or FLRA

(c) no party benefited

(d) no deprivation of due process by deprivation of opportunity to refute arguments

(b) Lasalle National Bank v. County of Lake (7th Cir., 1983, p. 1040)—ex-government lawyers’ firm involved in related litigation

(i) potential problems of citizen government

(a) will carry out public service in a way to help later career

(b) will use information gained in public service in private practice

(ii) court

(a) strict disqualification requirements for the individual attorney

(b) weaker disqualification requirements for the firm

E. Formal or Informal Adjudication

1. Seacoast Anti-Pollution League v. Costle (1st Cir. 1978, p. 361)—“hearing” means formal adjudication

a) adjudicatory hearing subject to judicial review must be on the record, unless the statute specifies otherwise(so even though the statute here didn’t require formal adjudication, the record needs to be set

b) reconcile with Florida East Coast Rwy. (below under rulemaking)

(1) Attorney General Manual says that with respect to adjudication, a hearing requirement implies the further requirement that the decision be made on the basis of evidence adduced at the hearing (i.e. on the record)( BUT the manual also said that ratemaking required formal rule-making (BUT Rehnquist ignored the historical argument in Florida)

(2) Londoner / Bi-Metallic distinction (Rule-making vs. Adjudication vis a vis due process)

(a) Question becomes, does informal adjudication satisfy due process in this situation?

(i) if not, then is the only answer to require formal adjudication, or

(ii) should the court order whatever procedures are required to satisfy due process

(b) But courts will interpret statutes to avoid constitutional problems, unless Congress has made a clear statement as to how to interpret(
(c) so here, court avoids the constitutional problem by requiring formal adjudication
(d) ( the distinction between Seacoast and Florida may be constitutionally required in light of the Londoner / Bi-Metallic distinction

2. Chemical Waste Management, Inc v. US EPA (DC Cir. 1989, p. 368)—deference to agency unless inconsistent with DP

a) agency regulations interpret “public hearing” to mean informal adjudication( court defers to agency interpretation because it is a reasonable interpretations of an ambiguous statutory provision that is  not, on their face, inconsistent with due process

b) Q: is agency interpreting the APA or the Resource Conservation and Recovery Act (RCRA)?

(1) Regulations promulgated under RCRA have chosen to conform to the informal/formal distinctions of the APA

(2) Is the question of what a “public hearing” requires an interpretation of APA or RCRA?

(3) The interpretation of both statutes simultaneously complicates the Chevron analysis

c) ( circuit split weakening the Sea-coast presumption that adjudication is formal

3. APA §555: the minimal default requirements for informal adjudication( vague rights to counsel, notice of grounds for denial

4. Independent US Tanker Owners Committee v. Lewis (DC Cir 1982, p. 379)—informal adjudication has similar requirements as informal rule-making

a) decision not OK because it did not explain that the decision was based on a report that had not been released( violates fairness and due process in administrative law

b) review of informal adjudication

(1) decision must not be “arbitrary and capricious, an abuse of discretion, or otherwise not in accordance with law” (§706(2)(A)

(2) procedures agency employed must comply with APA, statute, Constitution

c) despite Vermont Yankee, court demands procedure similar to those required in informal rule-making

(1) court needs a record to review (Overton Park)

(2) see Pension Benefit Guaranty Corp. v. LTV Corp (1990, p. 253): “Vermont Yankee stands for the general proposition that courts are not free to impose upon agencies specific procedural requirements that have no basis in the APA.  At most, Overton Park suggests that §706(2)(A) of the APA, which directs a court to ensure that an agency action is not arbitrary and capricious or otherwise contrary to law, imposes a general ‘procedural’ requirement of sorts by mandating that an agency take whatever steps it needs to provide an explanation that will enable the court to evaluate the agency’s rationale at the time of decision.”

(3) ( so informal adjudication is governed by §555( and the fairness requirement doesn’t get you anywhere unless it rises to the level of a violation of due process( so the decision relies on the necessary record for meaningful review (therefore, the party doesn’t have the right to have the report that the agency relied on published prior to the decision, but the decision must explain)

F. Informal Rule-making

1. general:

a) flow-chart (p. 292):

(1) Idea for rule-making: General Public, Regulated group, Agency staff/head (§553(e))

(2) Decision to undertake: Agency staff/head, OMB

(3) Formulation of Proposal: Agency staff, OMB, Regulated group (NRM), Potential beneficiaries 

(4) Notice of Proposed Rulemaking: Agency staff (§553(b))

(5) Comment Period: Public, Regulated bodies, Other governmental agencies (§553(c))

(6) Agency consideration of comments: Agency staff, OMB (§553(c))

(7) [second round comments and consideration]

(8) Publication of Final Rule: Agency staff/head (§553(c))

b) comparison is to legislature, which is not subject to procedural requirements per se( but remember we don’t let agencies do whatever legislatures do( that’s why we have the APA to control the administrative rule-making process

c) APA Language (§ 553)

(1) § 553(b): Notice: proposal published in Federal Register

(a) time, place, nature of proceedings

(b) legal authority

(c) terms/substance of proposed rule OR description of subjects/issues involved

(2) § 553(c): opportunity for comment; incorporate in the rules adopted a “concise general statement of the basis and purpose” 

d) Issues:

(1) How much  notice is required?

(2) How much difference is allowable between proposed and final rule before new proposal required?

(3) How much explanation of what studies the rule is relying on?

(4) How much explanation as to why adopting final rule?

(5) In what way must the agency respond to comments?

2. Rule-Making

a) Proposed Rule( Adopted Rule: “logical outgrowth”

(1) American Medical Association  v. US (7th Cir. 1989, p. 296) (adequate notice: too bad, so sad) vs. National Black Media Coalition v. FCC (2d Cir. 1986, p. 299) (inadequate notice: denial of right to proper notice/opportunity to be heard)

(a) differences:

(i) because the rule would clearly affect the AMA and the policy was one of first impression, the AMA should have filed supporting comments

(ii) because it was unclear that the long-standing minority preference policy was up for grabs, the NBMC had no notice to file supporting comments( BUT it should have been clear to them that under the Reagan administration, the policy could be discontinued

(iii) different circuits( different results

(b) problem with the AMA approach: forces everyone to always comment

(i) too many comments

(ii) burdens public

(c) problem with NBMC approach: might provide incentive for not putting in comments, because a second bite at the apple is provided by the opportunity to challenge notice in federal court

(2) APA language:

(a) 553(b)

(i) notice needn’t even have terms and substance of the proposed rule; could just describe the subjects/ issues involved; 

(ii) if the proposed rule is published, maybe rule could change completely

(b) does §553(c)

(i) “the agency shall give interested persons an opportunity to participate in the rule making”

(ii) whether this is an obstacle depends on the background interpretation

(3) remember Vermont Yankee (no new process) and Greenwich Collieries (1946) rules

b) US v. Nova Scotia Food Products Corp.  (2d Cir. 1977, p. 315)—studies and responses 

(1) enforcement action because Nova Scotia broke FDA rules( FDA’s inadequate procedure in promulgating regulations is a defense in enforcement action.

(2) claims:

(a) failure by agency to notify interested persons at the time of the proposed rule of the scientific studies the agency relied on (inadequate administrative record)

(i) although not an on-the-record proceeding; 

(ii) there still needs to be some sort of record to make comments meaningful 

(iii) FDA: the whole point of informal rule-making is to allow the agency to rely on its expertise

(b) agency didn’t respond adequately to NS’s comments

(i) although the FDA needn’t be persuaded by NS’s comments

(ii) they must address the comments

(c) Court: if there’s some special agency expertise it doesn’t need to go into the record (that would merge informal with formal rule making), but if relying on a published study, must reveal that; must address comments.

(3) Question: how would this case be decided today, after Vermont Yankee, Greenwich Collieries, Chevron?

(a) under Vermont Yankee
(i) disclosure of studies at NPRM phase

(a) US: APA only requires time/place/nature, statutory authority, subjects and issues/terms or substance of proposed rule( exlusio unius: if something is specifically enumerated, then the list is exhaustive

(b) NS: exclusio unius is not dispositive; the purpose of notice is not purely formal, but also functional( notice is to offer opportunity to participate in the rule making (§553(c))( not meaningful without notice of the studies

(ii) response to comments

(a) US: “concise general statement”: conclusory and short; “basis and purpose”:  means supporting the position adopted, not responding to other alternatives

(b) NS: no assurance of participation (in reality this is a joke)

(b) under Greenwich Collieries, look to Attorney General’s Manual of the Administrative Procedure Act (1947, pp. 292-93): generally limits process

(i) disclosure of studies:

(a) US: “an agency is free to formulate rules upon the basis of materials in its files and the knowledge and experience of the agency, in addition to the materials adduced in public rule-making procedures”

(ii) response to comments:

(a) US: statement should advise public the general basis, not be elaborate analysis

(c) Chevron: always works for the government

(i) US: defer to agency

(ii) NS: it is APA, not organic statute being interpreted( is that fatal, or are they sufficiently intertwined ? (see Chemical Waste Management, deference to agency interpretation of RCRA and APA)

(d) upshot: the government’s arguments are more compelling

(i) but the SC has no interest in revisiting these issues on informal rule-making 

(ii) outer limit: cross examination can never be ordered (that’s the narrow holding of Vermont Yankee
c) Independent US Tanker v. Dole (DC Cir. 1987, p. 330)—justifications for rule must be among the statutory objectives

(1) DoT’s rule vacated because statement of basis and purpose is inadequate (arbitrary and capricious standard)

(2) failure to link policies served by the rule (free market) with the objectives set out in the rule( Agency can’t substitute goals 

3. Ex Parte Communications with Rule Makers

a) HBO v. FCC (D.C. Cir. 1977, p. 1051)—old case

(1) two tracks

(a) public notice and comment rule-making proceedings

(b) ex parte contacts from industry

(2) court: after notice, then there can be no more ex parte contacts

(a) justified by Overton Park-type reasoning that the record must be reviewable

(b) BUT APA provisions on ex parte do not apply to informal rule-making

(c) BUT why draw the line and the publication of the NPRM?

(d) ( despite Overton Park, this is probably over-ruled by Vermont Yankee
(3) middle ground?

(a) put ex parte written submissions in the docket

(b) some indication that conversations took place in the docket

b) Sierra Club v. Costle (DC Cir. 1981, p. 1069)—(presidential) ex parte influence in informal rule-making

(1) this case is anomalous because Clean Air Act uses hybrid rule-making

(a) docketing requirements in this case may stem from hybrid rule-making

(b) informal rule-making under the APA would probably require even less

(2) views of president

(a) coordinator of national policy

(b) partisan politician

(c) horse-trader

(3) court strongly presumes that the president is acting as coordinator of public policy

(a) president is always acting in all three capacities

(b) court refuses to order discovery to substantiate the legitimacy of president’s actions

(c) but note: FN6: if it is substantiated that they are “conduit” communications, not OK

(4) Senator Byrd’s communications

(a) FN9: news account is not enough evidence

(b) if there was an affidavit, then maybe enough to order discovery

(c) but still need to prove that it was what the agency based rule on( impossible

(5) Remember: these contacts can only affect the rule so long as it remains consistent with the statute( review under “arbitrary and capricious” standard

(6) note: FN 5: interagency documents to be docketed, but excluded from interagency review

(a) can not look at these documents under arbitrary and capricious review

(b) but probably can be looked at to determine whether agency was subject to impermissible pressure

c) DC Federation v. Volpe (DC Cir. 1971, p. 1075)—remand to investigate Congressman’s threat

(1) 2-pronged rule

(a) did Congressman make impermissible threat (impermissible in that it raised a factor that agency is not supposed to consider, according to the statute)?

(b) was the rule based on that threat?

(2) sources of this “harmless error”-type standard:

(a) there is generally no harmless error standard in rule-making, because error doesn’t kill the rule(rather agency can promulgate the rule again

(b) court bending over backward to let congress/president into process

(c) no remedy:  even  if you force agency to start over they will still consider the pressure

4. Negotiated Rule-making

a) definition: use of participation of interested parties before the notice and comment period

b) procedure

(1) notice in the federal register announcing the intent to use negotiated rule-making and listing the proposed participants, agenda, timetable, etc.

(2) additional persons can apply to participate

(3) the public has 30 days to comment on the proposed procedure

c) judicial review: review of the procedure relating to the establishment/termination of the negotiated rulemaking committee is not allowed, although the final rule may be reviewed

d) problems

(1) you can’t make everyone happy, so it might not be a good choice for controversial issues

(2) inability of agency to identify and get participation of all affected parties

(3) compromise may not result in a rule that maximizes welfare or the public interest

(a) agency gives up its mandate under the statute 

(b) and delegates it to private parties

5. OMB-OIRA 

a) Reagan’s EO 12291

b) Clinton’s EO 12866

(1) similar in substance

(2) written communications must be docketed (close the loophole of ex parte communications via OMB)

c) technically, the OMB comments are merely advisory 

(1) in reality, they have a lot of power

(2) each administration has set up an arbitration mechanism

d) problems

(1) cost-benefit analysis 

(a) one-way effect of deregulation

(b) despite the fact that the EO says OMB can not come in if the statute says that the regulations must be promulgated without regard to cost, this is so open to interpretation that all major rules come in

(2) non-experts

(3) massive delay

G. Informal or Formal Rule-making

1.  U.S. v. Florida East Coast Railway Co. (1973, p. 339)—“hearing” means informal rule-making

a) rule-making  (rate-setting) does not require formal rule-making unless the organic statute explicitly requires it( so informal procedures OK here

b) rule: hearing means informal rule-making, unless it clearly means formal rule-making (tracks the words of the APA: “on the record hearing”)

(1) the statute only said a hearing, not an “on the record hearing”

(2) under Greenwich Collieries, the Attorney General’s Manual says that ratemaking hearings are on the record( BUT even if this case had post-dated Greenwich Collieries, the court could ignore GC
(3) note: despite the fact that the language of §554(a) on formal adjudication is the same as the language of §553(c) on formal rule-making, the rule in this case is not dispositive in cases that involve adjudication (see Sea-Coast above)

2. Harry and Bryant Co, v. FTC (1984, p. 352): statute can provide for something in between formal and informal rule-making.

H. Yet-More-Informal Rule-making: interpretative rules; general statements of policy; rules of agency organization, procedure, or practice
1. general law governing

a) §553

(1) §553(b)(A) says that §553(b) does not apply to interpretive rules, etc.

(2) as §553 is interpreted to require more, the value of this exception is raised

b) (governed only by FOIA (§552) to publish any instrument that may affect the public in the Federal register.

(1) §552(a)(1) may not include all interesting issues of policy

(2) §552(a)(1)(D) includes statements of general policy and interpretations of general applicability (and substantive rules: repeats §553 requirement)

2. substantive rule vs. interpretive rule

a) substantive rule: has force of law

(1) if agency rule doesn’t require judicial enforcement, then the substantive rule could exact legal consequences

b) statement of general policy/interpretation: violations of these are not a violation of general law

(1)  complaint can not allege violation of interpretive rule

(2) because statement is not finally determinative of the issues it address

(3) but can use the interpretive rule to show violation of the statute

c) note: while only the substantive rule is binding, Chevron deference probably applies to both substantive and interpretive rules

d) Nova Scotia made even informal rule-making cumbersome, so agencies try to get around the process

(1) use of interpretive rules( note: there is still a publication requirement

(2) use of things that don’t even need to be published under §552

3. criticisms and limits on yet-more-informal-rulemaking

a) interpretive rules, etc. have the practical effect of imposing a norm on the public( BUT the capacity of these “rules” to have a binding effect is limited by the shadow of judicial review

b) a rule that narrowly limits agency’s discretion can give rise to requirements of notice and comment rulemaking

c) decisions to expend otherwise unrestricted funds are not without more subject to notice and comment requirements (Lincoln v. Vigil)

IV. The Exercise of Administrative Law: Agency Discretion in Choosing Between Rule-making and Adjudication

A. The Extent, and Implications, of the Power to Choose Policy-making Mode

1. Formal Adjudication vs. Informal Rule-making

a) rule-making is more predictable and gives affected parties time to weigh in

(1) higher quality policy decisions

(a) invites broad participation

(b) more complete information

(c) encourages agency to focus on broad effects rather than idiosyncratic facts

(2) enhances efficiency

(a) costs and delays of formal adjudication

(b) eliminates need to relitigate policy issues in the context of disputes with no material differences in adjudicative facts

(c) yields much clearer rules

(3) greater fairness to regulated parties

(a) clearer notice of what conduct is im/permissible

(b) generally less retroactivity

(4) BUT OMB/OIRA gets in the way of rule-making

b) adjudication makes use of the facts of a particular case

(1) individuation(BUT this can be problematic a rule is thereby fashioned

(2) sometimes adjudication allows agency to develop policy more subtly, and with less scrutiny

c) other factors to consider in making the choice

(1) certainty: how certain is the agency about what policy it wants to adopt?

(2) frequency: how frequently does the agency anticipate the question will come up?

(3) comprehensiveness: is the issue inherently entangled with other issues that would better be addressed comprehensively?

(4) busy-ness: what other issues are currently pressing for the agency’ attentions

2. SEC v. Chenery Corp. (1947, p. 418)—agency can make policy through adjudication

a) procedural posture:

(1) Chenery I: SEC’s action (adjudication) can’t be sustained on the grounds stated by the agency( when policy-making, the agency has to say that it’s policy-making and not issuing an order upon judicial authority

(2) Chenery II: action sustained because justified it pursuant to the Act

b) illustrates the difference between court and agency( agency is not bound to stare decisis when making policy

c) announces administrative law principle: when a court is reviewing the legality of an agency decision, it reviews it only on the basis of the reasons given in the administrative proceeding

d) this change in policy should have been done by (prospective) rule-making

(1) however, agency choice of adjudication or rule-making is within the discretion of the agency and the court will not police this choice so long as the statute does not direct the agency to act in a particular way

(2) every case of first impression has a retroactive effect

e) Jackson dissent: 

(1) res judicata applies

(2) policy should not be changed through adjudication( use rule-making

(3) retroactivity problem

B. Time Frame: Retroactivity and Prospectivity

1. chart:

a) retroactive and prospective changes by rule-making?

(1) existing rule created by rule-making

(a) no primary retroactivity, unless clear statement (Bowen)

(b) possible Clark-Cowlitz analysis of secondary effects

(2) existing rule created by adjudication( ditto

b) prospective only changes by rule-making( yes, regardless

c) retroactive and prospective changes by adjudication

(1) existing rule created by rule-making( no (Arizona Grocery)

(2) existing rule created by adjudication( yes, but see Clark-Cowlitz
d) prospective only changes by adjudication( no, regardless (Wyman-Gordon)

2. Primary vs. Secondary Retroactive effects

a) primary: alters present legal consequences of past conduct

b) secondary: changes future value of past activity

3. Bell Aerospace v. NLRB (2d Cir. 1973, p. 426) / NLRB v. Bell Aerospace (SC 1974, p. 429)—policy -making through adjudication will have retroactive effects 

a) 2d Cir.: the NLRB must employ rule-making to determine whether buyers are managers under NLRA

b) SC: the NLRB can determine the question through adjudication

(1) the possible reliance of industry on past decisions is not enough to require rule-making here

(2) while rule-making would provide the Board with a forum for soliciting informed views, the Board has the discretion to utilize adjudication

(3) BUT there may be some situations where the Board’s reliance on adjudication would amount to abuse of discretion (maybe if a massive fine is involved)

c) cites: NLRB v. Wyman-Gordon (1969, p. 427)—prospective only adjudication is invalid

(1) the NLRB creates a new requirement in adjudication of a case of first-impression, and rules that the decision is prospective only

(2) SC: prospective-only adjudication is invalid

(a) rule making must be used for prospective-only rules

(b) BUT the SC upheld the rule as applied in the second case anyway, because the rule stood on its own when applied to the party in the case

4.  Bowen v. Georgetown University Hospital (1988, p. 436)—no retroactive rule making unless clearly authorized by statute

a) retroactive rule-making is not OK, even when the rule is basically reaffirming a rule made earlier, but invalidated for procedural errors

b) majority: clear statement rule 

(1) primary retroactive effect is only allowed if Congress expressly granted the agency the authority to promulgate such retroactive rules

(2) the statutory language referring to retroactive corrective adjustments applies to case-by-case adjudication, not to rule-making

(3) RR: wrong to use “clear statement rule”( better to call it a canon of construction

(a) if you call it a “clear statement rule,” then the agency should be given Chevron deference?

(b) if you call it a canon of construction (presumption against non-retroactivity), then under first prong of Chevron, the statute is unambiguous

c) Scalia concurrence: under the APA, rules only have prospective effects

(1) the entire dichotomy between rules and orders is that rules have only prospective effects whereas orders also have retroactive effect (overstatement?)

(2) APA does not disallow rules from having secondary retroactive effects

d) RR: this is an odd case, because the rule only has a retroactive affect

e) Note: the holding only applies to primary retroactivity

(1) it is hard to imagine any regulation without secondary retroactive effects

(2) the court might look to the 5 factors in Clark-Cowlitz to assess fairness of secondary retroactive effects of rule-making, because there is no reason why reliance is any less important in the rule-making context than it is in the adjudication context

5. Clark-Cowlitz Joint Operating Agency v. Federal Agency Regulatory Commission (1988, p. 445)—factors

a) can adjudication retroactively change a rule established through adjudication?( yes

b) five factors (retroactive adjudication)

(1) case of first impression favors retroactivity

(a) because no reliance or notice problem

(b) conflict with a pre-existing legal regime or industry practice; agency departure from common law

(c) RR: in this case, it is not a case of 1st impression, but rather a first reinterpretation( court is wrong

(2) abrupt departure from well established practice disfavors retroactivity

(a) since this is not a well established practice( retroactivity OK

(b) RR: this should be split into 2 factors

(i) abrupt departure

(ii) well established practice

(3) reliance disfavors retroactivity

(a) there wasn’t enough time to rely on the earlier interpretation( retroactivity OK

(4) heavy burden disfavors retroactivity

(a) small burden here because the company didn’t lose the right to compete, just to tilt the scales in its favor( retroactivity OK

(b) RR: judge is only looking at whether retroactivity works a penalty for past conduct

(i) cost Clark-Cowlitz put into the application is not a burden

(ii) loss of prospective profits is not a burden

(iii) Q: are we considering only primary retroactivity or secondary retroactivity as well?

(5) statutory interest in applying the new rule favors retroactivity

(a) the agency had no interest in changing the policy because Congress already did it

(b) agency interest may be consistency( but in order to change policy, some lack of consistency is inevitable (will either be like past cases or like future ones)

c) Nearly impossible to pass this test against retroactivity

(1) you have to have extraordinary reliance or conduct verging on agency malfeasance to win

(2) this is good, because we don’t want to freeze agency policy

(3) if you pass( can’t change rule in this way

(a) if it would be too unfair to this party, then don’t change the rule here

(b) can change policy next time or through rule-making

C. Statutory Rights to an Individualized Hearing

1. General Question: when the statute calls for a decision to be made by hearing, how far can the agency go in narrowing the range of issues to be heard by rule-making on some issues?

2. Heckler v. Campbell (1983, p. 453)—OK to narrow issues through rule-making

a) it’s OK for SSA to make a grid establishing whether certain jobs are available in the national economy

b) statute: persons unable “to engage in any substantial gainful activity [work that exists in the national economy] by reason of any medically determinable physical or mental impairment”

c) agency decisions:

(1) what kind of work can the person do?( individualized hearing

(2) are there those jobs available in the national economy( agency makes grid
(a) rule uses grid, but does provide for variance (offer reasons why the guidelines should not apply to her)

(b) alternative: case by case hearing: expert witnesses that applicant can cross-examine or rebut through own witness

d) policy arguments

(1) for: efficiency and uniformity (and objectivity)

(2) against individual cases provide for full adjudication rights

(a) BUT the rule provides for variance

(b) BUT the rules are made through notice and comment rule-making

V. The Exercise of Administrative Power: The Role of Private Parties in Shaping Administrative Proceedings
A. note: convergence of rule-making and adjudication

1. rule-making is becoming more like adjudication( everyone can submit views, and they have a right to get some response to those views (Nova Scotia)

a) because of possibility of abuse in overly informal rule-making
b) because of the inability of agencies to “represent the public” 
2. adjudication is becoming more like rule-making( broad intervention rights(United Church of Christ v. FCC)

a) because general policy is made through adjudication

b) because adjudication impacts the public

B. Intervention

1. United Church of Christ v. FCC (1966, DC Cir.. p. 465)—intervention by unrepresented interests

a) Church seeks intervention in renewal proceedings when racist radio station applies for license renewal( intervention allowed

b) intervenor argument: no party to proceeding (station and FCC) can represent the interests of the public listening audience

c) Question: who can intervene?

(1) representative of an interest not otherwise represented (KKK couldn’t intervene, b/c the radio already represents that interest)

(2) first-come first-served claims to representation of interests

(3) a competitor:  note that agency would have granted intervenor status to competitor, but denied to UCC, based on “economic interest”
2. intervention in district court vs. intervenor in agency proceeding

a) in court, intervenor gets the rights of a party

b) in agency, intervenor gets less: only can address self to own “interests” ( court leaves flexibility to agency to limit the role to otherwise non-represented interests

c) in court, two categories of intervenors
(1) by right:  parties must be affected by the litigation, and they could not protect selves without intervening, or 
(2) permissive: have common issues
d) in agencies, no Art. III standing requirement, so some intervenors in agency, can’t get standing in court (maybe some permissive intervenors in court wouldn’t be able to intervene at agency)

C. Public Role in Forcing Agency Action

1. Heckler v. Chaney (1985, p. 477)—agency non-action presumptively unreviewable

a) death row inmate attempts to force agency enforcement action( not OK, because there is no judicial review of agency non-action

b) statute: under FDA, FDA has to approve drugs as “safe and effective”

(1) claim: this is an unapproved use of an approved drug

(2) FDA: they only bring “unapproved use” action in case of public danger or fraud

c) Rehnquist opinion:

(1) presumption of reviewability of administrative action( well-settled
(2) presumption of non-reviewability of lack of enforcement action(where does this come from?

(a) agency competence to establish priorities, so issue not suitable for judicial review( BUT this effect could be achieved under Marshall’s high deference standard
(b) prosecutorial discretion analogy
(i) ( BUT the “beneficiary” of criminal prosecution is all of society so it makes sense to let prosecutors exercise discretion, but in the regulatory context, there is a class of regulatory beneficiaries that should have their rights vindicated

(ii) ( BUT criminal prosecution has a large retributive effect, whereas the likelihood of ongoing conduct in the administrative context gives enforcement action a tangible preventative effect
(c) non-action entails no deprivation of rights (not coercion)( BUT this assumes a Lochnerian view that government non-action is harmless; doesn’t rule of law establish rights to protection that can be vindicated?

(d) “no law to apply” under 701(a)(2)( agency action is committed to agency review, so no review

(i) BUT there is always at least the Constitution to apply

(ii) BUT what does “no law to apply” mean?  what would happen if the FDA’s reason was that death row inmates are black, so they don’t care?( why is it then reviewable?  If we say the agency acted outside of its authority isn’t that “law” to apply?(
(iii) BUT how to tell if the agencies reason is outside of its authority if there is a presumption against review?

d) Marshall concurrence:

(1) presumption of review unless clear and convincing evidence of Congressional intent to preclude review, but review under abuse of discretion standard (deference)

(2) functional difference between Marshall’s rule and Rehnquist’s:

(a) R: must overcome presumption of unreviewability to review (Brennan provides examples)

(b) M: always reviewable, but with a high deference to agency decisions

e) Brennan concurrence:

(1) exceptions to Rehnquist’s rule

(a) an agency flatly claims that it has no statutory jurisdiction to reach certain conduct

(b) an agency engages in a pattern of nonenforcement of clear statutory language

(c) an agency has refused to enforce as regulation lawfully promulgated and still in effect

(d) a nonenforcement decision violated constitutional rights

(e) nonenforcement decisions made for entirely illegitimate reasons (i.e. bribery)

(2) ( completely undermines Rehnquist rule

2. Farmworkers Justice Fund, Inc. v. Brock (1987, p. 488)—court can order recalcitrant agency to act

a) 15 years of inaction in the rule-making context(court orders action

b) how to distinguish from Heckler v. Chaney ?

(1) rule-making is less frequent than enforcement action

(2) rule-making is about LAW/Policy, not about “facts” ( BUT there is still the question of priorities, etc.

(3) noninstitution of rule-making is accompanied by public justification under APA §555(e), which is reviewable( BUT §555(e) seems by its terms to apply also to a Heckler-like denial

(4) ( difference seems to be motivated by the facts of the cases (court doesn’t even mention the presumption of unreviewability)

3. RR’s Bottom Line:  court going out of its way to create presumption and counter presumptions(should have left the law where it was (presumption of reviewability with varying levels of deference)

VI. Judicial Review: Scope

A. APA §706

1. arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law (A)

( residual standard

2. contrary to constitutional right, power, privilege, or immunity (B)

3. in excess of statutory jurisdiction, authority, or limitations, or short of statutory right (C)

4. without observance of procedure required by law (D)

5. unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise reviewed on the record of an agency hearing provided by statute (E)

(formal rulemaking/adjudication

6. unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court (F)

( if required by statute

B. categories:

1. questions of fact

2. questions of law

3. mixed questions of fact and law (questions of law application: Hearst newsboy case)

4. question of policy (i.e. agency chooses one of the 6 ways that the statute allows to deal with the problem, and someone thinks its silly policy)

C. Judicial Review of Agency Factual Determinations

1. Universal Camera Corp. v. NLRB (1951, p. 524)—ALJ and agency difference on facts reduces the substantiality of the evidence supporting the agency decision

a) disagreement between ALJ and agency should be considered when determining “substantiality of evidence”

(1) examiner’s finding based on witnessing the testimony subject to clear error standard by agency

(2) examiner’s conclusion of law and policy subject to de novo review by agency

b) standard: §706(E): formal rule-making and adjudication (or otherwise reviewed on the record of an agency provided by statute)( substantial evidence

c) but what does substantial evidence mean?

(1) preponderance(50%+

(2) clearly erroneous( judges get the least deference

(3) substantial evidence( agency gets mid-level deference 

(4) what juries get (to avoid directed verdict)( juries get the most

d) procedural posture: 

(1) ALJ: found the employer’s testimony to be more credible( found no anti-union animus( no unfair labor practice

(2) NLRB: found an unfair labor practice

(a) NLRB has the authority as delegated by Congress

(b) NLRB would be hampered in its policy-making if it was constrained by ALJ fact-finding

(c) NLRB can absorb experience/expertise of the agency

(d) ( BUT why did the NLRB purport to find facts rather than create a rebuttable presumption?

(3) CA: affirmed NLRB

(4) SC: vacated CA and remanded( must consider the ALJ’s findings 

2. NLRB v. Curtin Matheson (1990, p. 532)—presumptions reviewed under “rational” and “consistent with act” standard of review

a) presumptions are OK

(1) one year of support of the majority (irrebuttable)

(2) majority support (rebuttable)

(3) replacement workers

(a) at first: same proportion of support (rebuttable)

(b) then: no presumption

(c) then: this challenge that NLRB must presume that replacements oppose the union

b) by setting presumptions, agency can channel what facts ALJ finds( counters the consideration the agency has to give the ALJ’s determinations

3. ADAPSO v. Federal Reserve (DC Cir., 1984, p. 542)—informal rule-making reviewed under the default arbitrary and capricious standard of §706(2)(A)

a) informal rule-making not subject to “substantiality of evidence” standard

b) BUT Scalia: arbitrary and capricious standard no different from substantial evidence standard

(1) probably true

(2) BUT substantial evidence is on the record, while informal rule-making is not on the record and the non-record evidence has to be taken account of by the reviewing court

4. Constitutional/ Jurisdictional Facts:


a) Jurisdictional fact doctrine (review jurisdictional facts de novo) not overruled, but never extended beyond Crowell v Benson (navigable waters, employer/employee)( historical oddity

b) Constitutional facts must be found de novo by reviewing court

(1) arose in context of challenge to ratemaking as a taking

(2) not hugely applicable, but it does have some areas of application( weakened, but not destroyed

D. Judicial Review of Agency Determinations Beyond the Facts

1. historical approach:  1940s-50s cases have generative power( agency interpretations entitled to less deference if they aren’t long-standing (conflict with Chevron, but still cited)

a) O’Leary v. Brown-Pacific-Maxon, Inc. (1951, p. 555)—deference to agency on mixed question

(1) award of compensation for employee who died trying to save other employees in river off of recreational areas( agency’s application of a new test within the agency’s competence

(2) procedural posture:

(a) Agency: compensation

(b) DC: upheld

(c) CA: reversed

(d) SC: reversed CA( reaffirms agency’s decision on this mixed question of application of law to facts

b) NLRB v. Hearst (1944, p. 557)—no deference to agency on law; deference on mixed question

(1) should the term “employee” be interpreted as in the common law? (no)

(a) question of law

(b) no deference (pre-Chevron)

(2) what implicates a “substantial obstructions to the free flow of commerce”?

(a) question of law (policy?)

(b) no deference

(3) were these workers employees? (yes)

(a) mixed question

(b) deference to agency’s familiarity & experience with the circumstances and backgrounds of employment relationships

(4) why the different standards of deference?

(a) MISSED IT

(b) congressional intent: courts to define outer limits of agency power, but then agency have discretion to work within those limits

(c) comparative legitimacy: courts experts on law, while agencies have legitimacy of managers of economy

(d) comparative procedural advantage: appellate court vs. agency procedures( courts of appeals have no fact-finding capabilities

(e) judges’ sense of power: judges think they should deal with big picture questions, while agencies should deal with details

c) Packard Motor Car Co v. NLRB  (1947, p. 563)—no deference to agency on mixed question

(1) are foremen employees?  SC decides yes, without invoking the language of deference, under its own determination, as a “naked question of law” (statutory construction)

(2) why different from Hearst?

(a) big general issue that goes to the heart of the NLRA

(b) conflicts within the NLRB( BUT note: agency flip-flop in Chevron interpreted as agency being in tune with politics

(3) how to define it as a pure question of law?

(a) “can anyone who ever supervises employees be considered an employee?”( BUT you still have the factual determination of what constitutes “supervision”

(b) “can foremen organize for collective bargaining under the NRLA?”( BUT still seems to require some factual determination

d) Skidmore v. Swift (1944, p. 564)—deference to agency’s  informal interpretation

(1) even a manual that is largely interpretation of the law, and is developed informally, gets some deference (not controlling, but offers guidance)

(a) not controlling because not developed formally through formal adjudication or even informal rule-making,

(b) but offers guidance because of the experience and informed judgment of the agency

(2) note: the fact that this manual got more deference than the Hearst determination where there was actually formal adjudication shows that even then there was flux in the deference agency interpretations were afforded

e) Addison v. Holly Hill (1944, p. 568)—administrator’s definition of  “area of production” gets no deference because agency “exceeded its authority in defining by number of employees as well as by geography

2. The Present-Day Framework

a) Citizens to Preserve Overton Park v. Volpe: (1971, p. 571)—“hard look doctrine” : court insists on agency explanation to facilitate review on the “whole record”

(1) in informal adjudication, agency action not properly justified( standard of review is §706(2)(A)

(2) statute: can’t use federal fund to make freeways go through parks, unless (1) there is no feasible and prudent alternative, and (2) such program includes all possible planning to minimize harm

(3) court interprets “feasible and prudent alternatives”

(a) requires findings from the Secretary to justify the destruction of the park

(i) court says that since the statute is designed to protect parks, then it must be interpreted to protect parks:

(ii) “If the statutes are to have any meaning, the Secretary cannot approve the destruction of park land unless he finds that alternative routes present unique problems”

(iii) unique must mean more than the expense, because it will always be more expensive to avoid the park
(b) if this is the correct interpretation, why didn’t Congress say “no highways through parks except in exceptional circumstances”?
(i) the language is clearly a result of Congressional compromise

(ii) It’s cheap to write a save the parks statute with no bite.  Why interpret bite into it?

(c) why no deference to agency interpretation?

(i) probably because the secretary didn’t say much

(ii) remand to district court to review on the whole record, so “whole record” needs to be produced

(iii) ( if agency had said more than this could not be called “abuse of discretion,” but informal adjudication doesn’t require any more than this, so isn’t the court merely adding procedure?
(4) process of reviewing court: Secretary’s decision is entitled to a presumption of regularity, but will be subject to a thorough, probing, in depth review (a “hard look)

(a) reviewable?

(i) not statutorily precluded

(ii) not committed to agency discretion (there is “law to apply”)

(b) find standard( arbitrary and capricious is still a substantial inquiry under generally applicable standards of §706

(c) Did the Secretary act within the scope of his authority

(d) Was Secretary’s decision based on a consideration of the relevant factors?  

(i) Has there been a clear error of judgment?

(ii) Although this inquiry into the facts is to be searching and careful, the ultimate standard of review is a narrow one.  The court is not empowered to substitute its judgment for that of the agency.

(e) Did the Secretary’s action follow the necessary procedural requirements?

(5) RR’s bottom line: 

(a) Vermont Yankee and Overton Park are on a collision course( and each case is cited for its own holding

(b) note that Overton Park is cited as support for the “Hard Look doctrine” (which has never been repudiated by the Supreme Court)

b) MVMA v. State Farm (1983, p. 591)—agency needs to justify a change in policy with reasoned analysis

(1) deregulation: rescission of passive safety feature requirement( not OK

(2) language of case

(a) p. 594-95: “. . . at least a presumption that those policies will be carried out best if the settled rule is adhered to.   Accordingly, an agency changing its course by rescinding a rule is obligated to supply a reasoned analysis for the change beyond that which may be required when an agency does not act in the first instance”

(b) Rehnquist dissent, p. 601:  “A change in administration brought about by the people casting their voted is a perfectly reasonable basis for an executive agency’s reappraisal of the costs and within the bounds established by Congress”

(3) note: agency inaction would probably have been presumptively unreviewable( now it has to have a reason for changing the rule

(4) vis a vis Chevron, it seems like the original agency policy is what’s getting the deference

c) Chevron v. NRDC (1984, p. 614)—agency interpretation, including change of interpretation, of organic statute deserves high deference

(1) deregulation: definition of “source” as bubble/plant, rather than as a single source/chimney( OK

(2) language of case:

(a) p. 618: “The fact that the agency has from time to time changed its interpretation of the term source does not, as respondents argue, lead is to conclude that no deference should be accorded the agency’s interpretation of the statute.  An initial agency’s interpretation is not instantly carved in stone”

(b) p. 620: “an agency to which Congress has delegated policy-making responsibilities may, within the limits of that delegation, properly rely upon the incumbent administration’s views of wise policy to inform its judgments . . .”

(3) opposite result from State Farm
(a) picks up language of State Farm dissent

(i) in State Farm, change in agency approach demanded explanation (beyond policy-making in the first instance)

(ii) in Chevron, change in agency approach is seen as legitimate response to changing politics

(b) weird: if the results were going to conflict, State Farm, where the agency was exercising its policy-making functions should have gotten the deference, whereas in Chevron, where the agency was engaging in statutory interpretation, it should not have gotten deference

(c) not technically inconsistent

(i) Chevron litigated as a question as to whether the change in policy was inconsistent with the legislation

(ii) State Farm litigated as a question as to whether the agency gave enough explanation for its change in policy

(4) Rule:

(a) step 1: is Congress’s intent clear?

(i) INS v. Cardoza-Fonseca: use traditional tools of statutory construction (dissent says only from the face of the statute)

(ii) legislative history

(a) cases are all over the place:

(b) 1 congressman is not enough

(c) a conference committee report without opposition is enough

(d) (but in the middle, who knows

(iii) canons of construction

(a) cases are all over the place:

(b) a good approach: to the extent that the canon would be known to Congress, it should be used

(i) construction to avoid a constitutional question

(ii) legislation of Congress, unless a contrary intent appears, is meant to apply only within the territorial jurisdiction of the US

(iii) ambiguous statutes should be construed in favor of American Indians

(c) and if Congress doesn’t like it, then it can amend to clarify

(b) step 2: defer to agency interpretation of organic statute
(i) categories of agency action:

(a) agency  with rule-making power making policy through rule-making gets most deference 

(b) agency with rule-making power making policy through adjudication gets a lot of  deference

(c) agency without rule-making power making policy though adjudication gets some deference 

(d) agency with no rule-making or adjudication powers gets no deference (Atchison, Topeka, Santa Fe, 7th Cir 1994)

(e) ( courts aren’t supposed to favor rule making  to adjudication

(ii) does long-standing interpretation get more deference?

(a) some courts still use this sliding scale

(b) but some courts use the Chevron approach 

(iii) agencies get maximal deference when interpreting their own regulations

d) MCI (FCC) vs. ATT (1994, p. 637)—using the dictionary

(1) in rate-filing case, FCC can’t interpret authorization to “modify” requirement to deregulate almost 50% of marker

(2) statutory language:

(a) “The Commission may, in its discretion and for good cause shown, modify any requirement made by or under the authority of this section either in particular instances or by general order applicable to special circumstances or conditions except . . .”

(b) “No carrier, unless otherwise provided by or under authority of this chapter, shall engage or participate . . .”

(3) FCC:

(a) purpose of statute: 

(i) to keep ATT from charging excessive discriminatory rates

(ii) and now only ATT has market power, so only they should have to file rates

(iii) moreover barriers to entry drive up the prices and discourage competition

(b)  “modify any requirement”( authority to modify

(c) “by general order”( not only on case-by-case basis

(d) “unless otherwise provided”( not everyone needs to file prices

(4) ATT:

(a) the single exception mentioned shows that only small modifications are anticipated

(b) “by general order applicable to special circumstances or conditions” ( limits general order

(c) “modify” does not mean abrogate, set aside, etc.

(5) Scalia:

(a) avoids Chevron deference by finding the intent of the statute to be clear

(b) method: consult the dictionary to define “modify”

(c) problem: Scalia looks only at the dictionary to find clear intent, rather than looking at all the available sources(departure from Chevron
(i) doesn’t look to statute as a whole to derive definition

(ii) caselaw says go to legislative history (in Chevron as well as in Cardoza-Fonseca)

(iii) ( Scalia’s method privileges the court at the expense of the agency: one way ratchet to eliminate ambiguity

VII. Judicial Review: Agency Obligations

A. Consistency: Shaw’s Supermarkets v. NLRB (1st Cir., 1989, p. 652)—when an agency’s adjudication departs from its own precedent, it must acknowledge the precedent and explain the departure
1. note: Court would never reverse a Circuit on this issue

2. Breyer lays out why it’s not OK for agencies to simply ignore its precedent

B. Estoppel

1. generally

a) estoppel against the government is almost impossible to win

b) in order to run a country, you can’t allow officials’ representations to bind the government

2. Office of Personnel Management v. Richmond (1990, p. 661)—no estoppel against government

a) erroneous oral and written advice given by a Government employee to a benefits claimant doe not give rise to estoppel

b) Court

(1) Kennedy’s argument about the appropriations clause makes no sense, but it is followed

(2)  Stevens’ concurrence is right: Congress appropriates money to program as a whole, not to individual recipients

(3) for prudential reasons, the justices are not sympathetic to estoppel claims against government( result of estoppel would be for government to stop giving advice

c) sympathetic case: got Marshall and Brennan dissents

d) question: why do we need such a bright line rule(why can’t we only hold government liable on erroneous publications/high-ranking officials?

C. Preclusion against the Government

1. Defensive Non-Mutual Issue Preclusion: does not apply to government—United States v. Mendoza (1984, p. 666)

a) the government can relitigate an issue it lost against different parties because it should not be forced to appeal every cases it loses

b) government should be able to relitigate across circuits to create a circuit split

c) don’t want to freeze law

2. Defensive Mutual Issue Preclusion: applies to government—United States v. Stauffer Chemical Co. (1984, p. 669)

a) only binds against the same plaintiff

b) won’t freeze the law

D. Non-Acquiescence

1. intercircuit non-acquiescence( OK


a) note: no intercircuit stare decisis(circuits allowed to disagree to clarify issues for supreme court

b) arguments for intercircuit acquiescence
(1) uniformity of federal agency adjudication in national programs( BUT eventual informed uniformity is better than immediate arbitrary uniformity

(2) avoidance of “race to the bottom( BUT this is also true in judicial sphere
2. venue uncertainty( OK
a) note: in social security, no venue uncertainty, but in cases involving corporations, the case could be brought anywhere—so NLRB, for instance, would entail venue uncertainty

b) must allow non-acquiescence because appeal can be in any circuit, and unless they’ve all spoken, you don’t know what you’re acquiescing to

3. Limit: purpose of non-acquiescence also suggests limit

a) purpose: the agency has the legitimate interest in getting its own position validated( and so it has the incentive to try in every circuit

b) limit: when it becomes more certain that agency’s position will not prevail (i.e., 11 circuits have decided against the agency and the SC has denied cert.)

4. intracircuit non-acquiescence( probably not OK

a) pro non-acquiescence:

(1) if agency is denied cert. because not enough circuits have ruled, then must the agency follow a “bad” rule until there is a circuit split

(2) national policy concerns of agency vs. narrow concerns of circuit

(a) so long as the agency is actually trying to validate its own view of the law, the circuits should be allowed to not acquiesce

(b) until the SC has ruled, or until there’s really no hope.

b) against non-acquiescence:

(1) vertical non-uniformity: people who can afford to appeal will get a different rule than those who can not

(2) separation of powers (courts interpret law/ agencies execute it) 

(a) Cooper v. Aaron desegregation applies across the board, not just to Brown v. Board
(i)  BUT Brown was the Supreme Court, and we aren’t arguing that agencies can non-acquiesce to supreme court

(ii) BUT agency is a coequal (unlike a lower court), and it doesn’t make sense to require national executive agency to create crazy-quilt policy
c) Bottom Line: how you decide the non-acquiescence issue depends on how you view agencies
E. Note: agencies are varied(administrative law is not really a single body of law: 

1. venue: if venue is clear or not makes a difference for acquiescence

2. mass wholesale adjudication of “small” claims, versus retail adjudication of “important” claims with big impact on economy

a) ½ of the 1400 ALJs in federal gov’tare SSA 

b) in SSA, state agencies make initial determination (ALJ is first appellate level)

c) state officials are not lawyers, so SSA translates caselaw into simple instructions that can be applied by non-lawyers

d) training is done in regional offices, which do not correspond to the Circuits

e) (requiring acquiescence would require agency to change its rules and retrain those within the circuit; if the agency ultimately prevailed, they have to retrain again

f) ( big managerial problem in running a full-acquiescence policy

g) ( not dispositive, but should be weighed in agencies like SSA, doing wholesale justice

VIII. Judicial Review: Access to Article III Review

A. Standing

1. general

a) trend is toward  precluding review (Environmental cases: easier for regulated agencies than for environmental groups to get review)

b) Constitutional requirement
(1) injury in fact*

(2) traceability: traceable to the challenged conduct*

(3) redressability: injury in fact must be redressable by the court

c) Prudential requirements

(1) own case: can’t bring a case on behalf of someone else

(2) no generalized grievances: can’t challenge something that affected everyone the same (is this partially an Art. II problem?)

(3) zone of interest: harm arguably within the zone of interest protected by the statute*

d) note: APA §702: “A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of the relevant statute, is entitled to judicial review thereof. . . .

(1) Nothing herein (1) affects other limitations on judicial review or the power or duty of the court to dismiss any action or deny relief on any other appropriate legal or equitable ground; or (2) confers authority to grant relief if any other statute that grants consent to suit expressly or impliedly forbids the relief which is sought.

(2) interpreted to reach the limits of Article III + prudential requirement of “zone of interests”

e) note:  “all persons may challenge” waives all prudential requirements, but can’t waive the constitutional requirements
2. Causation: Allen v. Wright (1984, p. 1121)
a) parents have no standing to challenge IRS’s policy of not enforcing rule that schools that discriminate can’t get tax-exempt status 

b) Constitutional:

(1) injury in fact: 

(a) no injury for the interest in the law being followed, because

(i) prudential: generalized grievance

(ii) stigma only provides standing for the actual victims (e.g., those who were denied admission)

(b) yes injury in not being able to attend an integrated school

(2) traceability: majority needs proof that segregation is caused by the exemptions

(3) redressability: majority needs proof that losing the exemption will help

c) note:

(1) how you define the injury determines whether causation can be proven

(2) strict standing requirement has a silly result: demands massive proof on an issue barely related to the claim

(3) economic argument should create rebuttable presumption of causation in cases like these

(4) in civil rights cases, the courts should bend over backwards to let the case in, rather than to keep it out: case should get to the merits( the fact that they might lose on the causation requirement shouldn’t be the threshold standing question

3. Injury in Fact

a) ADOPSO v. Camp (1970, p. 1135)—injury in fact + zone of interest

(1) organization representing data processors has standing to challenge Comptroller’s ruling allowing the banks into data processing

(2)  this case liberalizes standing requirements:
(a) pre-ADOPSO: a “legal interest”—defined by common law or statute—had to be violated to create standing
(b) ADOPSO distinguished injury in fact from legal interest
(i) standing requires injury in fact + zone of interest
(ii) merits: must prove violation of a legal interest
(iii) (how much difference this makes depends on how “zone of interest” is characterize
(c) Brennan wants to go further and dispense with zone of interest requirement

(3) Question: why did the economic argument survive the causation prong here? 

b) Sierra Club v. Morton (1972, p. 1139)—personal injury required

(1) Sierra Club must allege actual injury to the organization to establish standing

(2)  problem:

(a) while an organization whose members are injured may represent those members in a proceeding for judicial review,

(b) a mere “interest” in the problem,” no matter how long-standing the interest and no matter how qualified the organization is in evaluating the problem, is not sufficient by itself to render the organization “adversely affected” or “aggrieved” within the meaning of the APA

(3) Easy for the organization to get around( can get affidavits from individuals without any relationship or concern for them and who will have no role to play in the litigation.

(a) test case

(b) how does this requirement flush out inappropriate organization? 

(4) Associational Standing Requirements

(a) members would otherwise have standing to sue in their own right

(b) the interest organization seeks to protect are germane to the organization’s purpose

(c) neither the claim nor the relief requested requires the participation of individual members in the lawsuit

c) Lujan v. Defenders of Wildlife (1992, p. 1148)—injury must be concrete

(1) Individuals who like to look at endangered species in foreign countries don’t have standing to challenge policy that might kill them off

(2) problem: 

(a) no evidence of concrete plans to return to see the species

(b) how to ensure to meet the Lujan hurdle? establish regular pattern and state that you have plans to continue that pattern

(3) Weird: 

(a) These plaintiffs are actually within the zone of interest (unlike the data processors were not w/in the zone of interest

(b) given the statute, perverse that an economic interest would help

(c) what interest does this rule serve?

(i) Scalia:  separation of powers problem for Congress to give any interested individual the right to sue about a procedural injury, because it is the President’s not the Judiciary’s job to take care the laws are faithfully executed  (p. 1153),

(a) BUT no generalized grievance is a prudential requirement (see Allen v. Wright at 1124)( so Congress should be able to abrogate it

(b) Scalia’s claim: generalized grievance requirement is part of the injury in fact requirement, so it’s constitutional(but if these folks really care, how is not an injury in fact?

(c) moreover, by calling these decisions constitutional, the political branches are precluded from making the political decisions of who should have standing

(ii) What harm does it do to separation of powers for the courts to redress public interest?

(a) courts are allowed to hear case of someone who has suffered an injury, and who now vindicates the public interest as a private attorney general( so why does it hurt the authority of the political branches to let people who haven’t actually been injured to serve as private attorneys general?

(b) If Congress writes statute so as to stipulate standing issues, can courts contest these stipulations to deny standing? 

4. Zone of Interest

a) breadth of zone of interest determines how much the delinking of injury of fact and legal injury (in ADOPSO) accomplished

b) Clarke v. Securities Industry Association (1987, p. 1167)(liberal standing requirement

(1) facts similar to ADOPSO: SIA has standing to challenge Comptrollers interpretation of §36 of McFadden Act

(2) injury in fact assumed based on competition/market argument

(3) within zone of interest?

(a) argument: no, because Act is about equalizing the power of national and state banks and incidentally about protecting consumers, but it has nothing to do with the securities industry

(b) court: yes, because McFadden Act must be read in the context of the National Bank Act, which prevented banks from monopolizing money and credit

(i) BUT unclear how even the NBA helps to bring the SIA within zone of interest( court is not applying “zone of interest” strictly

(ii) BUT unclear why the court should look to the NBA( court is looking very broadly at other acts

c) Air Courier Conference of America v. American Postal Workers Union, AFL-CIO (1991, p. 1169)(strict standing requirement

(1) postal service gives up its monopoly, pursuant to a Private Express Statute(postal workers denied standing to challenge

(2) injury in fact found

(3) within zone of interest?

(a) argument: yes, because postal workers clearly  within the zone of interest of the PRA, of which the PES is part

(b) court: no, because the PRA is merely a catalog of all postal service laws, as opposed to a related 

(i) how to distinguish from Clarke?

(a) shift in the law: “The relevant statute under the APA of course, is the statute whose violation is the gravamen of the complaint” (p. 1172)

(b) injury in fact----Clarke---------------------------------Air Courier------legal injury

d) Bennet v. Spear (1997, handout)(”any person” waives prudential requirements
(1) Biological Opinion recommends water levels to comply with Endangered Species Act( districts that are affected have standing to complain

(2) injury in fact assumed : “it is easy to presume specific facts under which the petitioners will be injured.”

(a) why is this better than Allen v. Wright, where the intervening 3rd party raises the burden for traceability? 

(b) possibly because all actors here are governmental.

(3) within zone of interest?

(a) Citizen-suit provisions of ESA says “any person: may brings suit to against (a) anyone who has violated the provision,  . . . (c) the agency who failed to perform a non-discretionary duty”

(b) court: yes

(i) “any person” language waives prudential requirements for the claim that falls under the citizen-suit provision of the ESA 

(ii) other claim satisfies both constitutional and APA requirements (zone of interest, etc.), because the ESA is supposed to balance factors

5. Causation: Simon v. Eastern Kentucky Welfare Rights Organization (1976, p. 1174)( how you define the injury determines whether you find causation

a) organization of indigents don’t have standing to challenge IRS regulations granting “not-for profit” tax treatment for hospitals that don’t provide range of services to indigents

b) injury in fact:

(1) court: the causal linkage between indigents not receiving treatment and favorable tax treatment is too speculative( BUT see Bakke
(2) argument: interest in having hospital decisions concerning the services offered to indigents accurately reflect an earlier incentive structure implicitly approved by the Congress

(3) argument: reduced probability of getting hospital services

6. Bottom Line:
a) real requirements

(1) injury in fact

(a) in fact

(b) own

(c) not generalized

(2) causation

(a) traceability

(b) redressability

(3) zone of interest

(a) fills in for legal interest

(b) “all persons may challenge” probably creates zone of interest by waiving prudential requirements

b) regulated firms (polluters, banks) will always get standing

(1) injury in fact: economic loss

(2) causation: money spent, etc. to comply

(3) zone of interest: easy to get in if the statute requires “balancing”

(4) note: regulated firms always have a legal interest
c) third party beneficiaries (breathers, depositors, etc.) may get standing
(1) injury in fact: only possible problem is generalized grievance

(2) causation: big problem, unless the law requires that which causes the injury; increase in links makes causation more tenuous

(3) zone of interest: if purpose of the statute is to protect them

d) competitors (gas industry challenging coal regulations as too lax) usually get standing

(1) injury in fact: economic loss

(2) causation: easier if the actors are purely economic

(3) zone of interest: 

(a) difficult unless you look at “broader purposes” or link with other statutes (Clarke)

(b) sometimes can fit under 3rd party beneficiaries

B. Reviewability

1. APA establishes 2 exceptions to reviewability

a) §701(a)(1)—statutes preclude judicial review

(1) express preclusion

(2) implied preclusion

b) §701(a)(2)—committed to agency discretion by law

c) Question: If statute closes off too much review

(1) how to interpret it?

(2) is it constitutional? 

2. presumption of reviewability: Abbot Laboratories v. Gardner (1967, p. 1185) 
a) FDA regulation requiring brand names to be accompanied by generic names every time the brand name appear is reviewable

b) no preclusion unless clear and convincing evidence of preclusion( presumption of reviewability

c) intro. to ripeness:

(1) note: if not reviewed here, will be reviewed as a defense to an enforcement action( the fact that the statute specifies one method of review does not mean other methods are precluded

(2) policy of pre-enforcement review

(a) against

(i) court intrusion on agency processes

(ii) judicial economy

(b) for

(i) fit for judicial decision

(a) purely legal question

(b) final agency action

(ii) hardship to company

(a) costs of litigation—generally not enough

(b) bad publicity for drug company 

3. §701(a)(1):  “Statute Precludes Judicial Review”

a) bottom line:

(1) broad preference for judicial review

(a) court will bend over backward to construe preclusion of review narrowly

(b) but only for general procedures, not individual determinations

(c) even individual determinations will be reviewed if constitutional questions raised

(2) no caselaw on whether it would be OK for a statute to preclude all (including constitutional) review

(a) conflict with Crowell v. Benson, which justified broad delegation by Art. III review

(b) but current administrative law is already in conflict with Crowell v. Benson
b) Block v. Community Nutrition Institute (1984, p. 1195)( “clear and convincing” actually means “fairly discernible” evidence

(1) court: statutory scheme as a whole implies preclusion

(a) complex scheme without provision for any consumer participation (exclusio unis)

(b) administrative remedy for handlers implies that consumers have no avenue to challenge, because it makes no sense to require handlers to use administrative remedy, but to let consumers go straight to court

(2) BUT: if Congress never thought about the consumers, then how can we argue that there is clear and convincing evidence that the consumers are precluded from bringing challenges( why not just interpret the statute to say consumers also have to go first to the administrative agency

(3) almost a standing case

(a) implication is that consumer interests are represented by the handlers, so consumers have no standing

(b) BUT weird assumption that consumers have no independent interest

c) Bowen v. Michigan Academy of Family Physicians (1986, p. 1198)( interpretation to avoid preclusion

(1) interpretation

(a) the fact that a statute makes one type of decision reviewable does not mean that Congress meant to make other decisions by the same agency

(b)  court recasts “no findings of fact or decision of the Secretary shall be reviewed by any person, tribunal, or governmental except as herein provided” to preclude review of individual determinations, but not general rulings

(2) how to reconcile with Block
(a) Here, the preclusion is about preventing trivial claims from getting to federal court, not about general arguments that go to more basic issues that would be more appropriate for the court to decide( BUT Congress probably would have realized that there would be “retail” determinations to be made
(b) In Block, there would be harm to the administrative scheme to allow consumer challenges

(c) ( basically the decisions are not reconcilable, and you cite which one supports your position

4. APA § 701(a)(2): “Committed to Agency Discretion by Law”

a) Bottom Line:

(1) does not encompass all discretionary decisions, which are reviewed under the “arbitrary, capricious, an abuse of discretion” standard

(2) construed quite narrowly( only in those rare instance where there is no law to apply (Overton Park)

(3) examples:

(a) decisions to enforce or prosecute (Heckler v. Chaney)

(b) national security (Webster v. Does)

(c) admission of aliens (Kleindienst v. Mandel)

(d) refusal to reconsider action because of material error (ICC v Locomotive Engineers)

(e) unallocated appropriations (Lincoln v. Vigil)

b) Heckler v. Chaney ( presumption of no review for agency non-action

c) Webster v. Doe (1988, p. 1210)( preclusion based on discretion does not preclude review on constitutional grounds
(1) while CIA director’s discretionary decision to terminate is not subject to review, it is subject to constitutional review

(2) statute: “The Director of Central Intelligence may, in his discretion, terminate the employment if any officer or employee of the Agency whenever he shall deem such termination necessary or advisable in the interests of the United States”

(3) majority:

(a) no “law to apply” (comes from Overton Park)

(i) note: the commission of a decision to someone’s personal judgment does not always create unreviewability (the potential expansive of “deem”)

(ii) Structure of the National Security Act: need for protection of security( extraordinary deference

(b) but still room for a Constitutional challenge

(i) so does “no law to apply” mean no sub-constitutional law to apply?

(ii) note: in Heckler v. Chaney, Brennan also looks at several kinds of decisions that could be subject to challenge, even if there is “no law to apply”

(4) Scalia

(a) “statute” in §701(a)(1) is the organic statute

(b) “law” in § 701(a)(2) is common law

(i) refers to common law preclusion to judicial review, including separation of powers

(ii) “no law to apply” rule is too narrow and too broad

(a) there is always common law to apply

(b) even if there is statutory law to apply, some agency decisions are nevertheless unreviewable under common law

(c) forecloses the constitutional challenges

C. Timing

1. issues:

a) ripeness

(1) constitutional core in Art. III (case or controversy) and a prudential ring

(2) considerations:

(a) suitability for judicial review (prudential with a constitutional core)( congress can’t legislate out of the constitutional core

(b) harm to parties of waiting (prudential)( congress can legislate out of this

b) finality( statutory under APA §704:  only final agency actions are reviewable

(1) APA language: “Agency action made reviewable by statute and final agency action for which there is no other adequate remedy in a court are subject to judicial review.  A  preliminary, procedural, or intermediate agency action or ruling not directly reviewable is subject to review on the review of the final agency action.  Except as otherwise expressly required by statute, agency action otherwise final is final for the purposes of this section whether or not there has been presented or determined an application for a declaratory order, for any form of reconsideration, or, unless the agency other requires by rule and provides that the action meanwhile is inoperative, for an appeal to superior agency authority”

(2) interpretation: “impose an obligation, deny a right or fix some legal relationship as a consummation of the administrative process”

c) exhaustion

(1) prudential with perhaps a separation of powers element

(2) when the statute sets up a procedure, and you try to circumvent it by going to federal court

d) note: there are also problems with bringing challenges too late

(1) generally statutory:  within 60 days, restriction to pre-enforcement review (in environmental)

(2) expensive implementation, so they need to know ahead of time whether the regs are valid

2. Ticor Title Insurance Co. v. FTC (1987, p. 1225)( confusion

a) challenge: Ticor brings a facial challenge to the constitutionality of independent agencies, while ALJ case pending on FTC complaint

b) too early to bring the challenge

(1) J. Edwards: exhaustion

(a) they could win against FTC and then have no reason to bring case( BUT there claim is so broad that someone else will make it
(b) the 2 cases in which unexhausted claims are allowed do not apply

(i) clear right

(ii) massive harm 

(c) ( probably not an exhaustion problem, because the agency can’t decide this question

(2) J. Williams: finality

(a) jurisdictional problem: “Administrative orders are final when ‘they impose an obligation, deny a right or fix some legal relationship as a consummation of the administrative process”

(b) jurisdictional bar obviates the prudential considerations

(c) Edwards and Green say that there is no jurisdictional bar, because §704 doesn’t grant or bar jurisdiction

(3) J. Green: ripeness

(a) suitable for judicial review

(i) factual development is not going to help the court decide

(ii) so the constitutional requirement is met
(b) but NO special harm to plaintiffs in delaying review

(i) no forced choice between compliance and stigma of violation because the alleged violation was already committed

(ii) so the prudential requirement is not met
(iii)  is this case actually about avoiding/deferring constitutional questions?

