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I. Introduction
A. Basic recurring issues

1) What is the Constitution for?

(a) One possible view is that it is intended to consolidate institutions that allow for democratic self-governance, i.e. by allowing peaceful transitions of power

(b) Elements of constitutional system that serve this purpose

(i) Checks that minority party can use against majority party.

(ii) Promise that electoral game will be repeated under fair conditions

(c) The inherent problem: Temporarily elected majorities are continually tempted to change the rules in a way that reinforces their grip on power.

(i) Courts have a difficult time dealing with these situations because of vague constitutional language and a desire to stay out of politics, but this could also be seen as the time they should be most willing to get involved, because the legitimacy of political institutions is low.

B. Lucas v. 44th General Assembly of the State of Colorado (1964)
1) One person, one vote case decided along with Reynolds v. Sims that forced radical change in the design of voting systems in states.
(a) Invalidated Colorado system passed by referendum with majorities in every county that apportioned house seats by population and senate seats by geography.
2) Court decides this on equal protection grounds, basically saying that individual rights trump the arguments for these systems
(a) State argued that this system protected minority interests of rural people.
3) Dissent argues that if this is correct, why not require entirely at large elections? Majority sees districting as allowing for representation by geographic areas while not abandoning equality.
(a) Note that here, 1P1V is serving the interests of majoritarianism.
II. The Right to Participate
A. Background Principles

1) Constitutional voting provisions

(a) Voters who are eligible for a state’s bigger legislative house also must be eligible to vote for the U.S. house (Art.1, §2).

(b) States get to regulate time, place and manner

2) Minor v. Happersett (1875) pg. 21
(a) Holding (Waite): While women are clearly citizens in light of the 14th Amendment, that does not compel a constitutional right to vote for all citizens.

(b) Plaintiffs argued under the Privileges and Immunities Clause, that voting is among the privileges and immunities that the states may not abridge. The court rejects this for several reasons.
(i) The amendment penalizes states only if they disenfranchise male citizens, which it reads as explicitly rejecting the idea of compulsory women’s suffrage.

(ii) The 15th Amendment (giving blacks the vote) wouldn’t have been necessary if the 14th had been understood to give universal suffrage.

(iii) Debate at the adoption of the 14th.

(iv) Political practice at adoption – no state constitutions at the adoption gave vote to all citizens.
(v) Some cases where states allowed non-citizens to vote.

(c) The case only deals with constitutional barriers to denying the suffrage (none), but what were the justifications for denying women the vote?

(i) Women were presumed not to have independent wealth, and thus were thought to be at risk of compelled voting against their own interests.

· This was also an argument for property restrictions.

(ii) Virtual representation: the husband already votes the wife’s interests.

3) Richardson v. Ramirez (1974) pg. 38
(a) Holding (Rehnquist): State laws denying the franchise to felons are not per se in violation of the equal protection clause, and thus are constitutional.
(i) Textual rationale

· §2 of the Fourteenth Amendment specifically exempts people who participated in “rebellion, or other crime” from the group of people states will be penalized from disenfranchising, which the court reads to mean that states would be permitted to disenfranchise them

(ii) Historical rationale

· When the 14th Amendment was adopted, 29 states disenfranchised felons, and enabling legislation for readmitting southern states said readmission would not be allowed for states that disenfranchise, except if they were disenfranchising felons.
(iii) Despite Richardson, felon disenfranchisement statutes can still be attacked on two grounds

(iv) Constitutional → If you can show a disparate impact on a racial minority plus a system implemented or maintained for a discriminatory purpose.

· Hunter v. Underwood (1985) → Felon disenfranchisement provision in Ala. constitutional unanimously held to violate equal protection b/c drafters had picked the relevant crimes based on the perceived race of those likely to commit them.

(v) Statutory → A statute of this type could violate the Voting Rights Act in its particulars.
B. Individual Rights and the Emerge of the Fundamental Right to Vote
1) Basic Doctrine

(a) Once the state has extended the franchise, any law preventing residents who are above the voting age and not felons will face strict scrutiny because it impinges on the fundamental right to vote (Kramer), but a law that extends the franchise to some non-residents (Chattanooga) or denies the franchise to interested non-residents (Holt) will get only rational basis review.

(b) Under this doctrine, durational residency requirements for voting are unconstitutional as not narrowly tailored to a compelling governmental interest, but bona fide residency requirements are constitutional.

2) Development of the Fundamental Right Doctrine
(a) Lassiter v. Northampton County BOE (1959) pg. 46
(i) Holding (Douglas): Literacy test for voting is constitutional where plaintiff cannot show a discriminatory purpose or discriminatory application in an attempt to get around the 15th Amendment.
· The court applies rational basis scrutiny, and says that the state’s purpose of ensuring voter competence is sufficient to allow the classification.

(ii) Unanimously rejected as-applied challenge by black resident to N.C. literacy test.

(b) Harper v. Virginia Board of Elections (1966) pg. 48
(i) Holding (Douglas): Poll tax is per se unconstitutional under the equal protection clause.
· Douglas distinguishes Lassiter, saying that here the poll tax is not rationally related to a legitimate government purpose, but he also suggests that he is applying strict scrutiny.

1. Black’s dissent strongly argues that if rational basis were really the test here, the statute would pass because of state interests in 1) revenue collection, and 2) a belief that people who pay the tax will vote in accordance with the state’s welfare.

· The opinion is ambiguous about whether the strict scrutiny comes from a suspect classification (wealth) or a fundamental right (voting), but later cases quickly make clear that it is the latter.

(ii) Note that a key distinction for Douglas might also have been that while literacy tests were widely used, the poll tax, as Harlan’s dissent points out, was relatively rare and had already been outlawed by the 24th Amendment for federal elections.

(iii) We’re seeing here the emergence of the Carolene Products approach to voting cases → the protection of political participation for discrete and insular minorities is the area where courts are most justified in going beyond the constitutional text.
3) Voting as a Fundamental Right
(a) Kramer v. Union Free School District (1969) pg. 52
(i) Holding (Warren): Where the state has decided to make an office subject to popular election, any restrictions preventing some residents of the relevant area from voting will be reviewed under strict scrutiny.
· Stewart’s dissent argues that this restriction is no different than an age or residency requirement, and should be upheld on rational basis scrutiny.
(ii) The court here struck down a state law limiting school board elections to residents who either owned property or had school-age children. Plaintiff was single and living with his parents.
· The court said this kind of restriction is not per se unconstitutional – this one just wasn’t narrowly tailored. It’s hard to imagine a law achieving the state’s goal here of limiting the electorate to those “primarily interested” in school affairs that would be narrowly tailored.
(iii) Stewart also argues that even if it’s true that the restriction is overinclusive because some people like Kramer are genuinely interested in school issues, that’s no different than the fact that some New Jersey residents are genuinely interested in New York City elections.

(b) Applying Kramer
(i) Voting by non-residents

· Laws permitting voting by some non-residents, as well as laws barring voting by non-residents with genuine interests, receive only rational basis review.
1. Brown v. Chattanooga Bd. of Commissioners (E.D. Tenn 1989) pg. 66
a. Struck down voting scheme which allowed non-resident property owners to vote in municipal elections, despite applying only rational basis scrutiny because the law expanded, rather than curtailed the franchise.

b. The statute was irrational because it allowed owners of trivial amount of property to vote, when they could have no real interest.

c. Challenge was brought by black city residents, who proved that most of the non-resident voters were white.
2. Holt Civic Club v. Tuscaloosa (1978) pg. 67
a. Law denying vote in city elections to people outside municipal boundaries, but within the city’s police power upheld on rational basis against equal protection challenge.
b. Rehnquist says the system passes RB, because people just outside a city’s borders are always affected by city policy, and that the people denied the vote also don’t have to pay property taxes.
c. There’s also a policy element here: A rule requiring the extension of the franchise would discourage cities from extending services to unincorporated areas, and encourage them to annex instead, when the people living in these areas specifically wanted to be outside the city.
d. Brennan’s dissent argues that using geography as the dividing line for who gets the vote is “entirely arbitrary.” Note that the non-residents here have as much of an interest in voting as Kramer did, with geography the only significant difference.
(ii) Defining residency
· Durational residency requirements are unconstitutional, but bona fide residency requirements are fine.
1. Dunn v. Blumstein (1972)
a. Struck down TN law requiring a year of residency in the state, and three years in the county before voting as not narrowly tailored to a compelling governmental interest.
b. The state’s interests in preventing voter fraud and ensuring knowledgeable voters could be met by bona fide residency requirements.
2. Carrington v. Rash (1965)
a. Struck down TX law barring state-based soldiers from voting until they left the service.
b. State could enact bona fide residency requirements to keep transients from voting in state, but could not single out members of one profession with an irrefutable presumption of transience.
C. Race and the Vote

1) Early resistance to 15th Amendment claims by black voters
(a) Giles v. Harris (1903) pg. 91 → Rejects 15th Amendment challenge to Alabama Constitution which through various tactics reduced black voter registration from 80,000 to 1,000 within a couple of years.

(i) Holmes’ two rationales

· Legalistic Catch-22

1. No relief available because Giles is arguing that the system is unconstitutional, but the relief he seeks is registration under that very system.

a. The holding then seems to be that there can be no equitable relief for political rights, but note that Giles then brought a damage action and lost.

· Brutal realpolitik

1. White people in Alabama are determined to disenfranchise blacks, and the court is essentially powerless to stop them.

a. Reflects some reality of flagging political support for enforcement of the Fifteenth Amendment.

b. Question is whether by avoiding a declaration on unconstitutionality it can not enforce, the court is preserving its authority, or giving a de facto imprimatur to this kind of law.
(b) Exceptions during the Giles era

(i) Guinn v. U.S (1915) pg 99 → Strikes down Oklahoma statue that made registration very difficult, but included a grandfather clause exempting descendents of people registered at a particular date before passage of the 15th Amendment.
· Two key distinctions from Giles
1. This case was brought by the US, not by a voter.

2. This law was so blatantly designed to get around the 15th Amendment that there is no other way to explain it.

· Lassiter distinguished this case b/c the grandfather clause made the law non-neutral on its face.

2) The White Primary Cases

(a) Basic Doctrinal Issue: What is the constitutional status of political parties?

(i) This question is crucial to these cases because of the State Action Requirement of the 14th Amendment.
(ii) One argument is that political parties are quintessentially private; they exist to challenge the state.

· The counter-argument prevails: Parties are for constitutional purposes an apparatus of the state, at least in their conducting of primary elections.

(b) The cases
(i) Nixon v. Herndon (1927) pg. 103 → Awards damages to black voter denied vote in Democratic party primary due to state statute barring blacks from voting in the primary.
· This is the easy case, because the state statute makes this obvious state action, and the equal protection violation is plain.
· Note that Holmes writes the opinion here. Distinction from Giles is the voter here sought damages, not a injunction.
· Texas responds to this case by amending its statute to expressly give party executive committees the authority to determine eligibility to vote in its primaries. The court strikes this one down as well on the grounds that by putting the authority in the hands of the committee, rather than the party generally, the committees’ power derived from the state, making their discrimination state action.

(ii) Smith v. Allwright (1944) pg. 105 → Pushes the line of state action in discrimination from the state itself, to the parties.
· At this point state law says only that party nominees must be chosen in a primary, and the parties themselves are making the all-white rules. The majority says this is state action for two reasons.

1. By setting up the primary system, the state has turned the parties into its agents.

2. The state would be regulating in this area, had it not delegated its authority to an organization that is discriminating.

a. This seems to effectively be the Court requiring the state to pass a law banning discrimination by parties, which is a step beyond the Nixon holding that states cannot themselves discriminate.

(iii) Terry v. Adams (1953) pg. 108 → Further extends the reach of the constitution to a group (the Texas Jaybirds) that is outside of the party system, but that excludes blacks and whose choice invariably becomes the Democratic nominee.
· Where’s the state action here?

1. Black (for the court): It’s the state’s permitting the group’s discrimination. But what can the state do about it?
2. Frankfurter: It’s the fact that state officials participate in the Jaybirds.
3. Clark: It’s the fact that the Jaybirds’ vote is definitive (they are the “locus of effective political choice).

· Dissent (Minton) argues that the Jaybirds are essentially like any other outside “pressure group,” and thus beyond the reach of the constitution.

(c) Gomillion v. Lightfoot (1960) pg. 125 → Struck down Tuskegee, Ala. law redrawing city border into an “uncouth 28-sided figure” that eliminated all but a handful of the city’s 400 black voters.
(i) The interesting doctrinal question is whether this is unconstitutional under the 15th or 14th Amendment.

· Frankfurter (for the court) argues for the 15th, saying this is simply an unconstitutional interference with the right to vote. 
1. This is a fairly limited holding, because it only applies to racial discrimination in voting.

2. Note that this limited approach fits with Frankfurter’s opinion for the court in Colegrove, and his dissents in Baker and Reyonlds.

· Whitaker (concurring) would rest it on 14th Amendment, equal protection. The Fifteenth Amendment doesn’t apply, he says, because the state isn’t depriving the plaintiffs of the right to vote, but determining where they vote in a discriminatory way.
1. This is potentially broader, because the 14th Amendment can be the basis for claims about political organization beyond voting.
III. Reapportionment
A. Basics

1) Background

(a) In these cases, we are moving beyond the simple right to vote, and into harder questions of the right to have your vote be meaningful (aggregation claims).

(b) These cases in involve challenges to apportionments that allow minority factions to control the government. The driving force seems to be majoritarianism.
2) Doctrine

(a) Congressional districts must be exactly equal in population, while state legislatures and  local bodies are generally allowed a 10% safe harbor.

(i) Textual basis is that Congressional apportionment is governed by Art. I, § 2, while state and local institutions are governed by the equal protection clause.

(ii) There’s also a practical reason: Congressional districts are large enough that demanding perfect equality does not disrupt other state concerns the way it would in smaller state-level districts.

(b) Local elected bodies that do not provide equal voting power to all residents are unconstitutional unless they are special purpose entities:
(i) The key criteria as expressed in Ball, and interpreted in Kessler
· Is the body created for a limited purpose?
· Does it have traditional governmental powers?

1. These include taxing, regulating conduct of citizens, health, safety, welfare, and education (especially key because courts have been quicker to strike down unequal systems for electing education bodies (Kramer, Hadley, Fumalaro)

· Do the burdens of the entity fall disproportionately on the individuals given the extra voting power?

(ii) If determined to be a special purpose entity, it will be upheld if the voting system bears a reasonable relationship to the statutory purpose.

B. One Person, One Vote

1) The Political Question Hurdle

(a) Colegrove v. Green (1946) pg 142 → Rejected aggregation claim challenge to malapportioned Illinois Congressional map as a non-justiciable political question.
(i) Frankfurter writes that by deciding cases like these, the court would be wading into a “political thicket,” and that courts have no workable standard under which they could redraw the lines.
(ii) Importantly, this claim was based not on equal protection, but on the Guaranty Clause, which the court had already ruled non-justiciable.
(iii) Frankfurter’s main argument for this being a political question is that the Constitution empowers Congress regulate in this area. “Whether Congress faithfully discharges its duty or not, the subject has been committed to the exclusive control of Congress.”

· The problem is that that other states were similarly malapportioned at the time, making Congressional action extremely unlikely.

(iv) This position is an example of the underenforcement thesis – they’re not saying the state isn’t violating the constitution, just that the court is not the actor to remedy it.
· “The Constitution has left the performance of many duties in our governmental scheme to depend on the fidelity of the executive and legislative action, and, ultimately, on the vigilance of the people in exercising their political rights.”

2) The First Step
(a) Baker v. Carr (1962) pg. 147 → Invalidated apportionment system for TN legislature which had not been amended for 40 years despite massive population shifts.

(i) Brennan distinguishes Colegrove in that this is an equal protection claim, a clause which the court does have standards to enforce. He gives six reasons rooted in separation of powers for invoking the political question doctrine, and says none apply here:
· Constitutional texts gives authority to a political branch

· Lack of judicially manageable standards

· Impossible to decide without making a policy judgment

· Impossible to decide without disrespecting political branch

· “Unusual need for unquestioning adherence” to political decision already made

· Potential for embarrassment from differing pronouncements by different branches.
(ii) None of the opinions asserts that equal population is required, and Clark and Stewart specifically declaim it as a requirement, with Clark saying only that there must be “some rational design to a State’s districting.”

· Tennessee’s plan, he says, is a “crazy quilt without rational basis.”
(iii) Frankfurter, in dissent, continues to argue that the courts are the wrong place to look for relief in this kind of case, saying that “Appeal must be to an informed, civically militant electorate” and that “relief must come through an aroused popular conscience that sears the conscience of the people’s representatives.”
· Clark responds that the electorate in Tenn. is civically militant, but that the self interested legislature blocks all attempts at reform. He takes a process-based approach, looking for another body to solve the problem, and finding none.
(iv) FF also argues that plaintiffs are essentially asking the court to choose between competing theories of representation: by geography, rather than by population.
· There is no historical consensus on the latter, and the equal protection gives no more standards for decision than the Guaranty Clause does.

(v) Harlan’s dissent argues that on the merits, a scheme is unconstitutional only if it is completely arbitrary or it targets a racial or ethnic group.

3) The Doctrine in Full

(a) Reynolds v. Sims (1964) 162 → Invalidates 40-year-old Ala. apportionment on equal protection grounds, and requires states to make an “honest and good faith effort” to draw districts “as nearly of equal population as is practicable.”
(i) Warren dismisses geography, history or economic interests as justification for an alternate approach, saying that “people, not land or trees or pastures, cast votes.”
(ii) States  may pursue other goals in districting (including respect for political subdivisions, compactness, or single-member vs. at-large districts) but that the “overriding objective” must be “substantial equality of population.”

(iii) Three reasons for the 1P1V rule:

· It’s a judicially manageable approach to the problem (a simple, bright line rule)

· There’s more objective information in the standard, which supposedly would reduce the gerrymandering problem.

· “To the extent a citizen’s political rights are debased, he is that much less a citizen.”

(iv) Note the difference between Baker and Reynolds, on one hand, and Lucas on the other.

· In the first two, the systems are archaic, without rational justification, without political recourse, and result in minority control of government. None of these factors is present in Lucas, which suggests that the driving force in Lucas is the third Reynolds justification → the individual right to have votes count equally.

· The court uses the language of political fairness, saying that the Constitution guarantees each citizen an “equally effective voice”  in the electoral process which should yield “fair and effective representation.”

1. Key questions: How far does this stretch? Should it reach beyond apportionment to issues like campaign finance? Was the court right in invoking this case in Bush v. Gore?
(v) Note: Reynolds applied only to state legislatures. But Wesberry v. Sanders (1964) applied the rule to the U.S. House of Representatives via Art. I, § 2.

(b) Reach of the doctrine
(i) Karcher v. Daggett (1983) pg. 177 → Overturned NJ congressional districting where districts varied in population by less than one percent, holding that that U.S. House districts must be of exactly equal population or must be justified by the state.

· Brennan acknowledges that true equality is impossible given the flaws in the census, but writes that “adopting any standard other than population equality, using the best data available, would subtly erode the Constitution’s ideal of equal representation.
· Background here is that this case was a Republican challenge to a gerrymander passed by Democrats on the eve of a Republican takeover.

· The reason for stricter rules for federal districts is that Art. I, § 2 outweighs the local interests that are more permissible at the state level.

· Pildes argues that Karcher not only doesn’t help to deal with partisan gerrymanders, it actually encourages them by eliminating earlier customary restraints on districting such as subdivision boundaries.

1. White’s dissent: “The rule of absolute equality is absolutely compatible with gerrymandering of the worst sort.”

2. Stevens (concurring) wants the court to address the partisan gerrymandering head on.

(ii) Vieth v. Pennsylvania (M.D. Pa. 2002) Supp. 15 → Invalidated Pa. Congressional districting scheme with differences of 19 people, finding that it was possible to have complete equality.
· As in Karcher, this case was actually driven by partisan gerrymandering concerns that the court declined to address (these would be addressed later by SCOTUS in Vieth v. Jubilerer).
(c) Supermajority requirements

(i) Gordon v. Lance (1971) pg. 184 → Supermajority requirements for certain decisions are not per se unconstitutional, despite the fact that they give minorities veto power and thus a greater vote.

· The court says these provisions do not violate equal protection unless they discriminate or authorize discrimination against an identifiable class.
C. Equal Population and Unique Institutions
1) The Constitutional Uniqueness of Strange Federal Institutions
(a) Gray v. Sanders (1963) pg. 213 → Invalidated Ga. county-based system for choosing statewide officers, where all of the votes in a county were aggregated, and each county cast votes, holding that the electoral college is the result of a political compromise that cannot be extended.

(i) The court said this is only a voting case (because it made people literally have less of a vote in electing a single leader) rather than an aggregation case.

2) Equal population’s reach to local elected bodies
(a) Background cases

(i) Avery v. Midland County (1968) → Applies 1P1V requirement to local Commissioner’s Court because it served  as the immediate “unit of local government with general responsibility and power of local affairs.”

· This was a body that performed both administrative and legislative functions.

(ii) Sailors v. Board of Education of Kent Co. (1967) → Upheld system of appointing members of county school board by members of local school boards, based partly on finding that it performed mostly administrative function
(iii) Hadley v. Junior College District (1970) → Applied 1P1V to junior college district with power not as broad as those in Avery, but “general enough” and with “sufficient impact throughout the district”  to require equal population.
(b) The furthest extent of the doctrine’s reach

(i) Board of Estimate v. Morris (1989) pg. 187 → Strikes down longstanding arrangement in which each borough got one vote (plus three citywide votes) on a body exercising significant budgetary power.
· This undid an arrangement that had basically been necessary to unite the city 100 years earlier. Could be that the court sees itself as the only actor capable of undoing an unequal compromise that is no longer necessary.
· The Gordon case above tells us that one way the city could constitutionally maintain some of the effects of this system would be through supermajority requirements on the issues that Staten Island is most worried about.

· The city attempted to prove through mathematical formulas that the power of voters in the different boroughs is not as unequal as it seems, but the court said better to apply Reynolds to avoid an inquiry into the inner workings of the system.

(c) The beginning of a pullback
(i) Ball v. James (1981) pg. 192 → Upheld election system for AZ water reclamation district in which votes were allocated on a one-acre, one-vote system because its powers were narrow, and the system “bears a reasonable relationship to its statutory objectives.”
· The court identifies criteria that set this apart from Hadley et. al

1. The district’s powers were limited and did not include traditional governmental powers things like taxes, laws governing conduct or normal government functions such as street maintenance, sanitation, health and welfare, or schools.

2. Burden of operating the district falls disproportionately on the property owners, and is distributed based on land ownership.

3. The purpose of the district was limited to storing, conserving and delivering water to property owners (although it also sold power generated by the water, which the court found irrelevant).

· Because of this, the court applied rational basis scrutiny, and found the that the election scheme bore “reasonable relationship to its statutory objectives.”

· How is this different from the JuCo board in Hadley?
1. Importance of the interests or the number of people affected? Nothing’s more important than water in the desert, and it affects everyone.
2. More important seems to be that here the burden of funding the water reclamation project falls more heavily on property owners, which makes it more reasonable to give them more influence.

a. Note: This could be said about the scheme in Kramer as well, which seems to mean that 1P1V will be applied much more strongly in the realm of education than in something like water districts.
· This is an extension of an earlier case, Salyer, in which the court upheld a similar system, but one in which only the property owners were affected, unlike here where the whole state was.

· Powell (concurring) offers a different justification: This plan was adopted by a 1P1V body (the AZ legislature), which means there is a democratic mechanism there to back up this experiment in local governance.

1. Again, this argument would cut strongly against the holding in Kramer.

· See the application as to Business Improvement Districts

1. Kessler v. Grand Central BID (2d Cir. 1998) pg. 202 → Upheld BID scheme which property owners more voting power than tenants.
a. Key reasoning

i. Special, limited purpose (promotion of businesses)

ii. Disproportionate effect on property owners (b/c they paid the bills)

iii. No traditional governmental powers (taxing or law enforcement)

b. Having found that Ball governed, they applied rational basis scrutiny, and found that the scheme rationally related to the statutory objectives because property owners might pull out of the assessments if they weren’t given disproportionate voting power.

(d) Application by State Court
(i) Fumalaro v. Chicago Bd. of Education (Ill. 1990) pg. 204 → State court applied 1P1V precedents and invalidated local school council system which gave parents greater voting power.

· System created a council for each of the city’s 539 schools with the power to hire and fire the principal and to approve the principal’s budget plan.

· Six of ten elected council members were chosen by parents of enrolled students, two by teachers, and two by local residents.
· The court distinguished Ball on two grounds:

1. The local councils exercised “general governmental functions,” with “important and multiple powers that affect the whole community,” making them more like Hadley and Kramer.
2. Parents were not as disproportionately affected here as in Ball, because local residents paid the taxes and benefited from better schools through increased property values.
a. “Although a parent’s interest in the quality of the school his or her child attends is clearly identifiable, it is not an exclusive interest.”

· Note that the Powell position in Ball could have applied here too, b/c this system was adopted by a 1P1V body, but the court did not consider that.
IV. Political Parties
A. Doctrinal Overview

1) A state must give candidates a reasonable, non-discriminatory opportunity to gain access to the primary or general election ballot without requiring a filing fee (Bullock), but as long as it does so, it can constitutionally limit voters to the candidates on the ballot (Takishi).

(a) Voters have a right not to have their choices restricted by onerous ballot access requirements, but they do not have a right to an expressive vote because that is not what elections are about.

2) The state, with the agreement of the parties, can exclude non-members from voting in party primaries (Nader) and can give party leaders the right to exclude candidates from their primary ballots (Duke).
3) However, parties have First Amendment rights to associate with non-members in their primaries if they wish (Tashijian) and not to associate with members of other parties in their primaries (Jones).

(a) Unclear what the result would be where a state requires party primaries open to independent voters, and a party wants its primary restricted to party members.
(b) Scalia argues that parties have a right not to associate with members of other parties in their primaries, but that they have no right to require the state to allow non-members to vote in their primaries.

(c) While parties have autonomy to exclude members of other parties, and to include unaffiliated voters, they do not have a constitutional right to demand inclusion of members of other parties (Clingman).

4) While The White Primary Cases apply the Fourteenth Amendment to party primaries, the amendment does not stretch to “internal party affairs” like determining who can advocate at a party convention (Dietz) because this is not state action.
(a) Key question is where the line is between parties exercising “traditional government functions” as in primaries and “mere internal party affairs” as in Dietz.
B. Ballot Access

1) Historical Background

(a) Political parties were perhaps the most glaring omission from the constitution, and they were greatly disfavored by the framers as examples of “factions.”

(b) In the early days of the U.S., ballots were printed by parties, and which ballot you cast was essentially public.
(i) This prevented ticket splitting, and encouraged strong party organizations, and also had subtle benefits such as making it easier for illiterates to vote.

(c) In the late 1800s, states began to adopt the “Australian ballot,” which was printed by the government and which voters marked in secret.

(i) This was a reform aimed at reigning in voter intimidation and fraud, but it also created new Constitutional issues around the relationship of parties and the state.

· With the state now printing the ballots, it suddenly had the power to decide which parties could appear on the ballot.

(ii) This change also had ramifications for voter disenfranchisement, as a ballot could be designed in a way that made it difficult for uneducated people to cast a vote.

2) Restrictions on Voter Choices

(a) Burdick v. Takushi (1992) pg. 352 → Upholds Hawaii law prohibiting write-in voting, holding that the law imposed only “reasonable, nondiscriminatory restrictions” on voting rights because of opportunities for candidates to get on the ballot.
(i) Majority (White) says that the right to vote is not an absolute, where any law impinging on it gets strict scrutiny. Instead, the level of scrutiny is determined by the extent to which the regulation impinges the right to vote.
· Here, the there were relatively easy ways to get on the ballot ahead of time, so the extent of the infringement was minor.

(ii) Because the burden on voting was slight, the state did not need to show a compelling interest, and its interest in “avoiding…unrestrained factionalism” in the general election was sufficient.

· The court characterizes this as the state deciding to let the primary serve as the free-for-all, while reserving the general election for major struggles, in which there would be no “divisive sore-loser candidacies.”

(iii) Plaintiff tried unsuccessfully to argue that the problem was the effect on his right to cast an expressive protest vote (for Donald Duck). The court gives two reasons for rejecting this argument:

· Voting rights cases and ballot accesses cases are not distinguishable – the same standard applies.

· The purpose of elections is the winnowing of candidates for public office, not to allow voters to express themselves.

1. Because of this, the court will uphold “reasonable, politically neutral regulations that have the effect of channeling expressive activity at the polls.”
2. White writes that this kind of regulation isn’t forcing voters to either take positions they don’t support or give up their vote, it just forces them to act in advance if they want to case a vote for a particular candidate by getting him on the ballot.
3. This is an instrumental view of voting, rather than an expressive one.
(iv) Dissent (Kennedy) sees the law as a way to preserve one-party control of state politics. Because the Democratic party is so dominant, voters in the state’s open primary are essentially throwing away their one chance to influence the outcome if they vote for anyone but a Democrat in the primary. As a result, independent candidates rarely win enough votes in the primary, and Democrats often run unopposed in the general election.
· He also notes that write-in voting serves another powerful function in cases where damaging information about a candidate surfaces after the deadline for getting on the ballot.
(v) Did the court miss the key structural issue identified by the dissent because it was viewing this as a case about individual rights? If this really is a means to entrench one-party rule, isn’t this the kind of case where judicial involvement is most easily justified?

(vi) Note: Only HI, NV, OK and SD prohibit write-in voting in all elections.
3) Restrictions to Getting on the Ballot

(a) Filing fees
(i) Bullock v. Carter (1972) pg. 363 → Struck down TX law requiring payment of high filing fee to get on the primary ballot.

· The court (Burger) applied heightened scrutiny not because of its impact on the excluded candidates, but because of its impact on voters – the law limited their choices, and was likely to particularly limit the top choices of the poor.

1. The court cites to Harper, comparing this to the poll tax. 

2. Because the scheme had a “real and appreciable impact on the exercise of the franchise, and because this impact is related to the resources of the voters” the law can be upheld only if “reasonably necessary to the accomplishment of legitimate state objectives.”

· While the state has a legitimate interest in excluding frivolous candidates, this is not a constitutional way to achieve that.

1. The fee is often extremely high, making them “patently exclusionary.”
a. The court says this is unlike a required fee that “most candidates could be expected to fulfill from their own resources or at least through modest contributions.”

2. The candidates testified that they were willing to pay the fee, but they were unable.

3. There was no alternative method for getting on the primary ballot, such as petitions.

a. But petition drives cost money too, so should a petition requirement be constitutional?

· Note that the fees did not apply to general election ballots, but the court said that because the primary in Texas was often more important than the general, and because the state had chosen a primary system, the looser GE rules do not matter.

(ii) Notes

· In Lubin v. Panish (1974) the Court struck down a CA system with much lower filing fees, and also identified an independent right of candidates to be on the ballot.
· District courts in New York in the nineties struck down onerous petition requirements in state’s Republican presidential primary.

C. Participation and Party Identity

(a) One intellectual framework

(i) Who is the party? Three possibilities

· The party in government (the elected officials)

· The party organization (the actors and groups that keep the party going between elections)

· The electorate (the voters who choose party leaders)

(ii) The cases can be organized based which portion of the party is allied with which.

· Where the party in government and the party organization are allied to limit the electorate’s access (Nader, Dietz) or choices (Duke), the law will generally be upheld easily.

· Where the party in government and the electorate are allied to allow greater access over the objection of the party organization (Jones), the cases are harder.

(b) Both Party and State Want to Exclude Plaintiffs from the Process
(i) Nader v. Schaffer (D.Conn. 1976) pg. 374 → Upheld CT law restricted party primaries to registered party members.
· Plaintiffs were registered independents who argued that this infringed their right to vote and to associate freely (by forcing them to associate with a party in order to case a meaningful vote).

1. Court rejects this, noting that joining a party is easy, includes no monetary burden, and does not require a vote for the party nominee in the general election.

· The state has a legitimate interest in protecting party members’ associational rights by preventing intrusion by voters who do not share their beliefs.

1. The harder cases below are where the party is asserting these associational rights against a state law allowing crossover.

2. Unclear whether state laws nominally requiring party members to support the nominee in the general are constitutional.

· This establishes that states can require closed primaries (where the party agrees), but it does not address whether they must allow closed primaries.

(ii) Duke v. Massey (11th Cir. 1996) pg. 379 → Upheld GA statute giving party selection committee discretion to choose which candidates can appear on the party’s presidential primary ballot.

· Plaintiff was David Duke.

· Court applied strict scrutiny (perhaps unnecessarily) and held that the state has “a compelling interest in protecting political parties’ right to define their membership” and that the law was narrowly tailored because the committee (made up of top state party leadership) was in the best position to efficiently and effectively exclude people with “adverse political principles.”
· Note how this is a case of the party leaders (government and organization) deciding for political reasons to eliminate a divisive candidate precisely because a substantial portion of the party electorate would likely want to vote for him.

1. Could argue that this is an unconstitutional burden on the right to vote, since Bullock held that candidates are proxies for voters’ right to case meaningful votes.
2. It’s also not clear what the result would be if there were not statute authorizing the party heads to do this.

(iii) Republican Party of Texas v. Dietz (Tex. 1997) pg. 382 → Upheld party restriction on Log Cabin Republican table at party convention, holding that such a restriction is not state action because the party is not exercising a “traditional government function” as in a primary election, but rather conducting “mere internal party affairs.”

(c) Party wants to exclude, state wants to include
(i) California Democratic Party v. Jones (2000) CB 391 → Strikes down CA “blanket primary,” under any registered voter could vote in any party primary on grounds that it infringed on the parties’ First Amendment right not to associate with people with opposing viewpoints.

· Scalia says that this system creates a real possibility of a party’s nominee being chosen by members of an opposition party due to party raiding.

· This case is the court’s strongest statement of the idea that political parties enjoy constitutional autonomy (an idea which is arguably undermined by the campaign finance cases.)
1. The alternative view, rooted in the White Primary Cases, is that given the parties near monopoly on political access in the FPTP system, they should required to open up their elections (or at least states should be allowed to choose to open them up).
2. The dissent argues that parties have rights not to associate, but not in the context of primary elections, which are public proceedings paid for by the state.

· The problem here is that the blanket primary allows members of opposition parties to vote in the primary, but should states be allowed to require parties to allow independents to vote (the inverse of Nader)? What about laws requiring primaries in the first place?
· Note also parallel to Lucas, in that this system was imposed by referendum.

· This case also points up the impact that organization of electoral systems can have on the nature of government.

1. Closed primaries in an FPTP system lead to two polarized choices in the general election. CA was trying a reform that might lead to more moderate party nominees.

a. Note: Two views on the two-step, closed system

i. Pessimist: This leads to extreme nominees giving no real choice for moderate voters, and leading to polarization in the legislature.

ii. Responsible Party Gov’t: Giving parties more power creates clear choices and allows voters to hold parties responsible for their actions in government.

(d) Party wants to include, state wants to exclude

(i) Tashijian v. Republican Party of Conn. (1986) CB 404 → Holds that GOP must be allowed to open its primary to independents despite state law (upheld against Nader’s challenge) restricting primary voting to registered party members.
· Notice that the GOP which had sided with the state in trying to prevent Nader from voting in the primary has flipped here. The Republican-led legislature passed a bill opening the primary to independents, but the Democratic governor vetoed it.
· Majority (Marshall) holds that the law gets strict scrutiny because it infringes the party’s rights of association.
1. The statute limits which voters the party can invite to participate in the “basic function” of selecting party candidates, thus limiting associational opportunities at “the critical juncture at which the appeal to common principles may be translated into concerted action, and hence to political power…”

2. State asserted interests rejected

a. Administrative costs → Legitimate perhaps, but not compelling enough to justify First Amendment infringement.

b. Preventing party raiding → Not implicated here, because GOP only wants independents to vote, not members of other parties, and because they could raid anyway by reregistering as Republicans at the last minute.

c. Avoiding voter confu sion/Protecting responsible party government →Sees this as the state trying to protect the party from itself.
· Dissent (Scalia) does not see a significant associational right infringed, because we’re only talking about the casting of a vote in a primary.
1. The state is not preventing the party from putting forward a candidate that appeals to independent voters, it is simply deciding not to use taxpayer funds to help the party gauge which candidate will best appeal to those voters.

2. He disputes Marshall’s characterization of this as the state protecting the party from itself, seeing it rather as the state protecting the party rank-and-file (which presumably wants to choose its nominees without interlopers) against the leadership (which wants more moderate-appealing nominees).

3. He is also arguing that if the state can require the party to choose its nominees through a primary, rather than a party convention, it should be allowed to restrict the primary to party members.
· This case, when coupled with Jones, seems a strong statement that parties have the right to police their own borders free from state interference, but in Clingman v. Beaver (2005) Supp 23 a fractured court upheld an Okla. law that allowed independents to vote in party primaries, but not members of other parties against the Libertarian party challenge. The Libertarians wanted to allow Democrats and Republicans to vote in its primary.

D. Political Lockups
1) Ballot Access for Third-Party Candidates

(a) Basic Rule: State’s may condition ballot access on the showing (through vote totals or signatures) of a modicum of support among the electorate, but they may not make the requirements too onerous or two disadvantageous to non-major parties.

(b) Background cases
(i) Williams v. Rhodes (1968) → Struck down Ohio law giving parties who got more than 10% in the last Gov. election an automatic presidential ballot line, but requiring other parties to collect signatures of voters equal to 15% of voters in the last Gov. election nine months before the pres. election as unfairly disadvantaging third parties.

(ii) Jenness v. Fortson (1971) → Upheld less onerous Ga. law requiring independent candidates to get signatures from 5% of voters in last election.
(iii) Storer v. Brown (1974) → Upheld CA provisions (1) preventing ballot access to independent candidates who either voted in the previous primary election or had been members of a party within a year of the primary and (2) requiring signatures to be obtained during a 24-day period ending 60 days before the election as justified by the state’s interest in political stability.

(iv) Anderson v. Celebrezze (1983) → Struck down Ohio early filing deadline for independent presidential candidates.
(c) Munro v. Socialist Workers Party (1986) CB 422 → Rejected challenge by would-be senate candidate to WA sec. of state’s decision to keep him off the ballot because of his low vote total in the primary.

(i) States have a legitimate interest in preventing voter confusion from ballot overcrowding with frivolous candidates.
· The court (White) said the 9th Cir. finding that Wash. had not history of voter confusion from overcrowded ballots was irrelevant, because the state has no burden to prove actual confusion.

(ii) As in Nader states can constitutionally decide to reserve the general election for major struggles to avoid unrestrained factionalism.

2) Fusion Candidacies

(a) Timmons v. Twin Cities Area New Party (1997) CB 427 → Upholds Minn. ban on fusion candidacies.

(i) Majority (Rehnquist) says no severe restriction on associational rights because parties can still nominate candidates of choice and no one is excluded from the process, and that the state has sufficient interest in the political stability gained from preservation of the two-party system.

· Says that allowing fusion candidacies could lead to multiple “message” parties endorsing the same candidates, which would turn the ballot from a means of choosing candidates to a billboard for political messages.

· Says its not clear that minor parties can’t thrive w/o fusion (citing the DFL history), but says even if true, that doesn’t mean the state has to allow it. FPTP hurts third parties, but that doesn’t mean there’s a constitutional right to PR.
(ii) Dissent (Stevens) argues that this law does severely impact the associational rights of parties by forcing them either to nominate their second choice, or to drop of the ballot to nominate their first choice (essentially ceasing to exist).

· These laws take away a huge benefit from minor parties: the ability to allow voters to vote for their party while also voting for someone who might get elected.

· Also sees the fact that these laws are enacted by the two major parties for their own mutual benefit as weighing against constitutionality.

(iii) Pildes excerpt suggests that cases like this and Jones show a split on the court among justices who see a need to impose order on democracy and justices who think democracy can withstand more wide-open competition.

3) Access to Debates

(a) Basic rule from Forbes: State actors may not limit access to debates based on the content or the seriousness of a candidates viewpoint, but they can exclude based on objective indicia of support such as polling results.
(b) Arkansas Education TV v. Forbes (1998) CB 436 → Found no First Amendment claim for third-party candidate excluded from public television debate because the debate was a non-public forum and the station could exclude him using its journalistic discretion.
(i) Majority (Kennedy) says the lowest level of scrutiny is appropriate, because the state (TV station) had not created a forum open to everyone, but a forum with selective access. An alternative holding, that this is a designated public forum, would risk a forced cacophony, and in response public broadcasters might decide it is not worth having debates at all.

· Under the low level of scrutiny, the state still cannot discriminate based on viewpoint, and the court found that here they were not, despite the fact he was a neo-Nazi (not mentioned in the case excerpt). Kennedy says he was excluded b/c of his “objective lack of support.”

(ii) Dissent (Stevens) argues that the lack of support was not so clear based on the facts, and that the decision was unconstitutional because of the lack of viewpoint-neutral criteria laid out in advance.
(c) Note: The Jesse Ventura problem shows that even exclusion from debates that is based on objective lack of support can be problematic because of the possibility that inclusion in the debates can actually help build support.

E. Final Note

1) Pildes argues that the cases regarding blanket primaries (Jones), fusion candidacies (Timmons), third parties and independent candidates suggest an overarching resistance by the Court to novel democratic forms and that when faced with these innovations, they tend to fall back on vague concerns about political stability.
V. Redistricting and Representation I
A. Political Gerrymandering
1) Basic Doctrine

(a) Districts drawn to divide power between the parties based on their political power, or to protect incumbents, are presumptively valid and basically beyond challenge.

(b)  Maps drawn by one party to maximize its hold on power are theoretically open to equal protection challenge (per Kennedy’s opinion in Vieth), but the Court has not yet recognized an administrable standard to apply, and has so far dismissed all such claims as non-justiciable.
2) Two-Party Maps
(a) Gaffney v. Cummings (1973) CB 869 → Upholds CT map in which the parties consciously drew boundaries in order to give the parties proportional representation in the state House and Senate.

(i) “Judicial interest should be at its lowest ebb” when the state is trying to, and basically succeeds in, giving the parties representation in accordance with their voter affiliations.

(ii) White basically rejects the idea that these maps are problematic because their drafters considered politics, because district maps, even if random, always have political consequences.

3) One-Party Maps

(a) The Stevens’ Framework
(i) Karcher v. Daggett (1983) CB 871 → Stevens’ concurrence argues that the proper reason to reject the NJ Congressional map is not because of slight 1P1V discrepancies, but because of political gerrymandering.
· He suggests three steps in determining whether there is an unconstitutional political gerrymander:

1. Is there a significant adverse impact on an identifiable political group?
2. Are there objective indicia of irregularity?
a. Dramatically irregular shape
b. Substantial divergence from mathematical compactness

c. Extensive deviation from political boundaries

d. Procedure for adoption which excluded divergent viewpoints

3. If yes to both, can the state offer neutral criteria to support the map?

(b) The Not-Quite Closed Door

(i) Davis v. Bandemer (1986) → Recognized a constitutional claim in partisan gerrymanders in which there had been a persistent degradation of the majority’s will, but couldn’t come up with a standard, and remanded for the district courts to come up with one.
· This case opened the door to tons of litigation, but offered the lower courts no real guidance on how to settle the claims.

(ii) Vieth v. Jubelirer (2004) Supp 159 → Dismisses claim against aggressive GOP gerrymander in PA, but Kennedy’s swing vote leaves the door open to the justiciability of such claims in the future.

· Scalia’s 4-vote plurality would hold all political gerrymandering claims non-justiciable
1. Rationales

a. Long history of political gerrymanders

b. Constitutional process in which Congress can regulate here (essentially the Colegrove argument)
c. Political question argument

i. Interestingly, Scalia seems to agree with the dissenters that excessive political gerrymandering is unconstitutional but that even so there is no judicial remedy

ii. Major problem for Scalia is the difficulty in proving where a gerrymander has occurred, because voters’ loyalties are flexible and data can prove correlation, but not causation.

· Kennedy agrees that there’s no judicially manageable standard to apply here, but unlike Scalia, he is unwilling to “abandon the field” in hopes that a standard will emerge.

1. He suggests that new technologies, or a theory rooted in the First Amendment, could change the analysis.

· Dissents

1. Stevens: Apply the racial gerrymandering standard from Shaw: politics can play a role in drawing lines, so long as it does not “predominate.”
2. Breyer: Identifies the problem as a democratic harm, essentially where a political minority has taken advantage of temporary power by entrenching itself in a majority of seats.

a. He suggests a continuum approach, in which “the more permanently entrenched the minority’s hold on power becomes, the less evidence courts will need that the minority engaged in gerrymandering to achieve the result.
b. Three scenarios where he sees a claim

i. Majority party twice fails to gain a majority of seats

ii. Majority party once fails to gain a majority of seats and boundaries depart radically from tradition

iii. Radical departure from criteria and mid decade redistricting.

c. His chief concern seems to be preserving majority rule, but this does not address the related problem of a true bare majority that gives itself an overwhelming number of seats.

B. Political Competition

1) One Person, One Vote as a limit on party gerrymanders?
(a) Larios v. Cox → Invalidated map drawn by GA Democrats to minimize effect of Republican takeover on 1P1V grounds despite maps being with in 10% “safe harbor” because of massive departures from traditional criteria.
(i) In summarily affirming, Supreme Court (Stevens) said that given the Vieth result, important not to water down strength of 1P1V, which is the only restriction left on districting.

(ii) One of the features the district court particularly called out was that the map pitted GOP incumbents against each other.

(iii) Scalia dissented, writing that there appeared to be a real safe harbor which this case destroyed.

(b) Note also the Hulme case, where S.D.Ill. court invalidated map on 1P1V grounds where clearly the motivation for striking it down was the partisanship behind it (“We are going to shove this map up your…ass and you are going to like it.”)
2) Bipartisan Gerrymandering

(a) Issacharoff argues that this is the bigger problem, because it results in uncompetitive elections, and requires a bigger shift in the national vote to dislodge an unpopular party from power.
3) Endless Redistricting

(a) LULAC → Supreme Court denied relief on these grounds for opponents of TX mid-decade redistricting, but again failed to lay down a per se rule of constitutionality or non-justiciability.
VI. Campaign Finance
A. Introduction
1) First Amendment Doctrinal Background

(a) Three types of governmental regulation of speech, and their doctrinal consequences


(i) Time, place and manner restrictions (rational relation scrutiny)

· Rational is that government has to regulate the way speech is delivered to avoid chaos.

· Example: Ballot access laws

(ii) Content-based restrictions (nearly per se unconstitutional, but with lots of exceptions)

· These are restrictions on the subject or category of speech, but not the message

· Example is a law saying you can hand out leaflets in the park, but not political leaflets.

(iii) Viewpoint discrimination (per se unconstitutional)

(b) Overlaid on this is a hierarchy of protected speech, from most to least protected

(i) Political speech

(ii) Non-political expression (artistic, academic etc.)

(iii) Commercial speech.

(c) Campaign finance restrictions are so closely scrutinized because they are at least content, and potentially viewpoint, restrictions on political speech.

2) The Two Domains Framework for Analyzing CF Regulation
(a) The domains

(i) Domain of Public Discourse
· Governed by liberty principles (free speech)

(ii) Domain of Elections

· Governed by equality principles (1P1V)

(b) The problem

(i) If we apply CF type restrictions away from the elections context, they look patently unconstitutional. So if we want to enact them, we need to define some boundary between the two.

(ii) One way to read Buckley is that expenditures are in the domain of public discourse, and contributions are in the domain of elections.
3) Key arguments

(a) Market analogy

(i) A free market in political ideas is just like any other market in that it needs regulation in order to ensure fairness and access.

(ii) This argument finds some support in the Heckler’s Veto cases, which hold that when speech is drowning out other forms of protected speech, the government can step in to restrict the heckler’s speech.

(b) Equality

(i) We don’t all have the same amount of money, so where political spending and contributing is unrestricted, out ability to participate is unequal. This argument draws on the language in Baker v. Carr.

B. Buckley v. Valeo and the Rise of Soft Money

1) The Two-Part Buckley framework
(a) Expenditure limits are per se unconstitutional.
(i) The Court sees the spending of money by candidates and political groups as speech pure.

(b) Contribution limits are generally allowable

(i) Two rationales

· Contributions are less directly connected to speech and the harm is minor as long as you can make some contribution,

· There is a compelling governmental interest because unlimited contributions can lead to corruption or the appearance of corruption.

(c) Note that the court rejects equality as a compelling interest for regulation.

2) The two key questions that cases applying Buckley have to deal with

(a) Where is the line between contributions and expenditures?

(b) If prevention of corruption is the only compelling interest, how do we define corruption?
C. Regulatory Regimes – Applying Buckley
1) Candidates and Donors
(a) Nixon v. Shrink Missouri Gov’t PAC (2000) CB 460 → Upholds MO contribution caps against challenge claiming they are so low as to be unconstitutional.

(i) The court (Souter) says it is applying heightened scrutiny to the contribution limit, but it also seems to defer completely to the judgment of the voters here who enacted the law.
· Because actual corruption is very hard to show, we’re talking here about the appearance, and the court seems to say this is satisfied by the mere fact that the legislature or the voters perceived it.
(ii) Stevens (Concurring): Money is property, not speech.

(iii) Kennedy (Dissenting): This looks like a law that has the effect of protecting incumbents against challengers who need fewer, bigger donors, and says the court should consider overruling Buckley.
· Note that Souter says that since no one has suggested overruling
(iv) Thomas (Dissenting): Buckley should be overruled.

(b) Randall v. Sorrell (2006) Supp. 64 → Strikes down VT law that capped both expenditures (direct stare decisis application of Buckley) and contributions (unconstitutional because too low)

(i) The expenditure cap

· This was a direct challenge to Buckley, but despite getting cert, it loses badly, entrenching Buckley even more deeply despite the fact that seven justices are on record as wanting it gone.

· Breyer (Joined only by Roberts) bases the holding solely on stare decisis, saying that it hasn’t been undermined (laughable given that almost everyone wants it gone, just not all for the same reason) and that legislatures have relied upon it.
· Alito (Concurring) reprises Souter and says he understands the plaintiffs to be saying the law is consistent with Buckley, so he won’t address overruling it.

(ii) The contributions cap

· Why is this different from the cap in Shrink?

1. Most prominently, this is the lowest cap in the nation.

2. Cap is applied to an entire cycle, rather than separate caps for primary and general election.

a. This could have anti-challenger effects because they are more likely than incumbents to face an expensive primary.

3. Applies to contributions by parties as well as individuals, without any indication that they had a reason for doing so.

4. No adjustment for inflation

5. No indication that corruption is enough of a problem in VT to justify such low limits.

a. This case comes only six years after Shrink, but the level of deference seems considerably lower.

· Thomas (concurring in the j.) sees this as the court simply saying “these look too low” rather than offering a coherent rule, and says that the only way to firm this up is by overruling Buckley.

· Perhaps the best way to read this case is as the court laying down a marker for how low a contribution cap can go.

(iii) Note that five or six justices here clearly want to knock over Buckley (or at least dramatically reinterpret it), but because they are pushing in different directions, it stays standing.

· Stevens, Souter and Ginsburg want to make expenditure caps constitutional, while Thomas and Scalia want to make contribution caps unconstitutional. What we’re left with is a strange case of a regime that Congress never enacted remaining law even though a majority of the court thinks it is wrong as a constitutional matter.

2) Other Political Actors

(a) Corporations

(i) Ballot Initiatives
· First Nat’l Bank v. Bellotti (1978) CB 499 → Strikes down MA law that barred corporations from spending on ballot initiative campaigns not materially affecting the corporation as violating the First Amendment rights of listeners to hear all interested viewpoints.
1. State court had upheld on the grounds that corps. don’t themselves have First Amendment rights, but Powell holds that the right at stake is that of the public to be informed by hearing all viewpoints (which means the source of the speech is irrelevant).

2. The right established, the court applies strict scrutiny
a. No risk of corruption of officeholders when dealing with an election that does not elect officeholders.

b. Protecting individuals from being drowned out by corporations is not supported by evidence.
c. Protection of shareholders is not narrowly tailored because over and under inclusive.
3. White says that this is not the typical individual-against-government first amendment case, but one with free speech interests on both sides, so the court should to tip the balance by deferring to the legislature.

(ii) Candidate Elections

· Austin v. Mich. Chamber of Commerce (1990) CB → Upholds MI statute that bans corporate expenditures in candidate elections unless made from a segregated fund (a corporate PAC).
1. As in Bellotti, the court (Marshall) applies strict scrutiny, but the result is different
a. Compelling Interest: Corruption (here candidates are back in the picture)

i. But notice that the definition of corruption here is dramatically different from the one in Buckley. This is not about quid-pro-quo, but rather the corporation’s ability to use its state-sanctioned advantages in acquiring wealth to affect elections and the idea that expenditure levels should reflect actual political support.
b. Narrow Tailoring: Yes, because the act includes the PAC option, which allows corporations to participate, but only using money whose sources intend to go to political uses.

2. Note: This law was first passed by Democrats and did not cover unions. It was then amended by Republicans to cover unions. The current state of the constitutional law then is that legislatures can choose whether to cover one or both. Isn’t this viewpoint discrimination?

(b) Political Parties

(i) Overview

· Basic Rule: Caps on party expenditures that are coordinated with candidates are constitutional (Colorado Republican II), but caps on independent party expenditures are unconstitutional (Colorado Republican I).

· Three positions on the Rehnquist Court

1. Breyer/O’Connor/Souter: Parties get treated exactly the same as everyone else under Buckley → no limits on independent expenditures, but some limits on contributions (which coordinated expenditures can be seen as).

a. This is the winning approach, but note how it drives a wedge between candidates and parties. Some would argue this is bad, but it might be good under the responsible party government view by empowering parties.

2. Thomas/Scalia/Kennedy: Parties are unique actors with special roles in our system, which means they should get special, lighter treatment in regulation.
a. Note the similarities to Jones.

3. Stevens/Ginsburg/Rehnquist: Parties are different than other actors, but because of the risk of corruption if they are allowed to act as pass-throughs to candidates, tight regulation should be permitted.
(ii) Colorado Republican I (1996) CB 474 → Strikes down application of FECA party expenditure limits to independent expenditures by parties.
· At issue was an expenditure by the Colo. party attacking the likely Dem. nominee for Senate in 1986 that came before the Republican nominee had been chosen.
· Court holds that independent party expenditures are core first amendment activities.

(iii) Colorado Republican II (2001) CB 487 → Fifteen years after the election at issue, upholds caps on coordinated expenditures.

· “There is little evidence to suggest that coordinated party spending limits…have frustrated the ability of political parties to exercise their First Amendment rights to support their candidates.”

· Court is worried about the complex role played by parties that raises a corruption risk, and particularly by the evidence that they have a system of tracking who gave to the party for what candidate.

· Thomas (Dissenting) sees two alternative s that would infringe less on parties’ first amendment rights

1. Enforce the “anti-earmarking” statute (alleviating the “tagging” concern)

2. Lower the cap on contributions to parties, since that is what raises the pass-through problem.

a. But note that part of the rationale for striking down the Vt. contribution limits was that it didn’t have a higher cap for parties.

D. McCain-Feingold (The BCRA)

1) Basics

(a) Two things driving the law

(i) Party soft money
· FECA limited expenditures to parties for some things, but allowed unlimited contributions for other purposes, like get-out-the-vote and “party building.” This came to be called soft money.
· By the time of BCRA, 40 percent of party money was soft, and many big donors were giving to both parties (giving the appearance of either corruption or a shakedown). 
· The Act simultaneously clamped down on party soft money and raised hard money caps.

· Results

1. Predictable: Big donors now give to outside groups rather than parties (e.g. Soros to MoveOn)

2. Surprising: Parties have made up the difference with lots of small donations via the internet, democratizing party funding.
· McConnell upholds this

(ii) Issue/election ads

· FEC rules had created a situation where groups could avoid being labeled election ads (and thus becoming regulable) simply by avoiding certain magic words (“vote for” “support” etc.) This led to a raft of ads saying “Call so and so and tell them…”

· Under BCRA, the a broadcast ad is a campaign ad if it meets three criteria

1. Refers to a clearly identified candidate

2. Made within 60 days of an election

3. Targeted at 50,000 people in the relevant electorate.

· McConnell seems to uphold this on its face, a more recent case (Wisconsin Right to Life) opened the door to possible as applied challenges.

(b) McConnell v. FEC (2004) Supp. 33 → Upholds both the soft money cap and electioneering communications portions of BCRA.

(i) Scalia dissents, arguing that this law is basically an incumbent protection scheme because incumbents are best able to raise lots of little contributions and not to need the help of outside advertisements.

· Pildes points out, though, that for an incumbent-protection scheme it sure was opposed by a lot of incumbents and passed only through incredible political force of John McCain.

E. Public Financing of Campaigns

1) Court has held that the state can impose a spending cap on candidates a quid pro quo or public financing.

2) This seems like the perhaps the most promising route for comprehensive reform, but problems remain in connection with parties and independent groups.

VII. Vote Dilution and Substantive Claims
A. Overview

1) General issues to keep in mind

(a) What should be the relationship between majorities and minorities in Democratic systems?

B. Constitutional Doctrine

1) Pre-City of Mobile
(a) Whitcomb v. Chavis (1971) CB 673 → Upheld multi-member district in Indianapolis against claim of vote dilution by black ghetto residents.

(i) Court recognizes that something like vote dilution could exist, but says it wasn’t shown here because the ghetto-preferred candidates are losing not because they’re black, but because they’re Democrats.

· “The mere fact that one interest group or another concerned with the outcome of Marion County elections has found itself outvoted and without legislative seats of its own provides no basis for invoking constitutional remedies where, as here, there is no indication that this segment of the population is being denied access to the political system.”

(ii) They also reject the claim that multi-member districts in one part of the state violate 1P1V by giving city residents less chance of casting a decisive vote.

(iii) Douglas dissents, pointing out that this is Gomillion in reverse → instead of taking power from blacks by making a district smaller and cutting them out, the state made the district bigger and submerged them in white voters.

(b) White v. Regester (1973) CB 684 → Struck down multimember districts in two TX counties as unconstitutionally diluting the votes of black and Hispanic residents.
(i) Difference from Whitcomb is a finding of circumstances showing widespread discrimination against the minority groups.

· In Dallas County they looked at specific circumstances: lack of black representation, racial campaign tactics, lack of influence by black voters over white office holders, the power of the endorsement of the Dallas Committee (heir to the Jaybirds).

· In Bexar County they look more at general societal circumstances to determine that the Mexican community had long suffered from discrimination.

(ii) What seems to be required at this point is all of these institutional factors plus the district structure, but note the vagueness of the rule.

(c) The Zimmer factors

(i) 5th Circuit, applying White, came up with an influential list of factors for determining where dilution had occurred.

· Strongest

1. Lack of access to candidate slating

2. Unresponsiveness of legislators to minority interests

3. Tenuous state policy underlying multimember/at large districting

4. Past discrimination precluding effective participation

· Also helpful

1. Large districts

2. Majority vote requirements

3. Anti single-shot rules

4. Lack of subdistricting provision
2) The Intent Requirement

(a) White left open the key question of whether vote dilution claims required a showing of discriminatory intent, a la Washington v. Davis.

(b) City of Mobile v. Bolden (1980) CB 692 → Upholds Mobile at large voting system and holds that to prove unconstitutional vote dilution, you have to prove discriminatory purpose.
(i) This means that Washington v. Davis applies to the 15th Amendment as well as the 14th (“The Fifteenth Amendment does not entail the right to have Negro candidates elected.”).
(ii) The court says that presence of the Zimmer factors can be evidence of discriminatory purpose, but they are not enough on their own.

(iii) The dissents offer two very different criticisms

· Marshall: Purpose is the wrong standard here. This is a case about voting rights which should be treated differently than a standard equal protection claim.

· White: Purpose is the correct standard, but the facts here are enough to prove purpose.

1. The facts found b y the district court
a. No blacks ever elected

b. Racial bloc voting

c. Non-responsiveness to minority interests

d. Majority vote requirement

(iv) Stevens’ concurrence says purpose is the wrong criteria, and suggests a three-part test along the lines of Gomillion based on the objective effects of the decision, rather than the subjective intent of the decision-maker.

· His test

1. Is the system unusual?

2. Does it have a significant adverse impact on a minority group?

3. Are there neutral justifications?

· Note also that he would apply this test to all political groups, not just racial minorities.

C. Section 2 of the Voting Rights Act (Text at CB 714)
(a) In 1982, Congress set out to overrule City of Mobile by creating a statutory claim under §2 of the VRA which use a “results test.”

(i) In City of Mobile, the Court had basically treated the plaintiffs’ §2 claims identically to the constitutional claims.
(ii) In response to criticism, Congress included a proviso saying that the act does not require proportional representation for racial minorities.

(b) The committee report says that the purpose of the amendments was to return to the standard the court used in White v. Regester, though what that standard was is elusive.

· It stated factors similar to those from the Zimmer case.

1. History of official discrimination

2. Racially Polarized Voting

3. Voting procedures that enhance the opportunity for discrimination

4. Access to slating process

5. Effects of discrimination in other contexts

6. Racial appeals

7. Elections of minority group members
(c) The heart of a §2 claim is that minorities in a given area have “less opportunity than other members of the electorare to participate in the political process and to elect representatives of their choice.”

D. Gingles and Beyond

1) The Court’s reading of the new §2
(a) Thornburg v. Gingles (1986) CB 748 → Found that N.C. multi-member districts violated §2.

(i) Read § to make a districting plan illegal where three conditions are met:
· Minority group is sufficiently large and geographically compact to be a majority of a single-member district.

· Minority group is politically cohesive.

· White majority exhibits racial bloc voting sufficient to usually defeat the minority group’s preferred candidates.

1. Generally you need a white bloc vote big enough to beat a cohesive black vote plus and crossovers, but that amount will vary from district to district depending on population sizes and the details of the electoral system in place.

2. This showing will be stronger if it extends over a number of election cycles.

(ii) On both forms of racially polarized voting (minority and majority) 
· The race of the candidates doesn’t matter. It’s enough that the racial groups are polarized on whom they support, even if both candidates are white.
· Similarly, the reason for the polarized voting is irrelevant. Race does not have to cause votes, it just has to correlate with them.

(iii) While success of some black candidates does not necessarily foreclose a §2 claim, in one district here blacks having recently earned proportional representation was enough to uphold it.

· Notes worner if Brennan didn’t go this way on that one district just to avoid O’Connor from announcing the opinion of the court.

(iv) O’Connor’s concurrence in the judgment sees this approach as coming petty close to creating an entitlement to proportional representation.

· She seems to advocate a return to a “totality of the circumstances” analysis as in White or Zimmer and also thinks it relevant to look into the motives behind racially polarized voting in particular elections (i.e. was the polarized voting driven by something other than race).

2) Application to single-member district, multi-race context

(a) Johnson v. DeGrandy (1994) CB 814 → Upheld Florida districts even though Hispanics could have been given another majority district.

(i) Souter’s opinion for a unanimous Court says that even though the Gingles factors are met, there’s no violation here because Hispanics were being getting roughly proportional representation (they had 9 of 18 districts and 50% of the population, but an application of Gingles would have given them 11 districts).
· In a footnote, he says the proportionality meant here is the “electoral power of minority voters,” not the “success of minority candidates” which the proviso in §2 speaks to.

· “One may suspect vote dilution from political famine…[but not] from failure to guarantee a political feast.”

(ii) He writes that once the three Gingles factors are met, the court still should look at the totality of the circumstances to decide whether there has been a violation.

(iii) Three key differences from the relatively simple Gingles scenario may explain the outcome here:

· We’re now in a world of single-member districts.

· There are three racial groups involved here, so an extra Hispanic district would come at the expense of blacks.

· We’re no longer talking about minorities being excluded from representation, but about how much representation is enough.

E. Law and Politics

1) The next two cases raise the increasingly important question of how to reconcile the constitutional and statutory jurisprudence dealing with the use of race in districting with the reality that blacks overwhelmingly vote for Democrats.

2) Influence and Coalitions

(a) Georgia v. Ashcroft (2003) Supp. 79 → Reverses DOJ decision not to preclear Ga. senate map that spread black voters more thinly into more districts.

(i) O’Connor writes that the VRA gives states the flexibility to choose “substantive representation” over “descriptive representation.”
· This is in considerable tension with Gingles, as evidenced by O’Connor’s frequent citations to her concurrence in that case.

· Here, Georgia (and importantly its black representatives) chose give themselves substantive representation by putting black voters in a position to elect more Democrats, rather than keep black voters packed into majority districts.

(ii) Dissent (Souter) sees this as a complete abandonment of Gingles, arguing that the VRA is all about descriptive representation.

(iii) On the facts, given the support of black leaders like John Lewis, the dissent’s reading seems perverse, but note that Congress this year amended Section 5 to overrule this case.
3) The VRA and Partisan Gerrymanders

(a) LULAC v. Perry (2006) CB 115 → Invalidated newly drawn district in SW Texas that reduced Hispanic voting strength to protect a Republican incumbent despite the plan’s creation of an offsetting new majority Hispanic district, but found no violation in cracking of Democratic district where blacks were a majority of primary voters.
(i) District 23

· Kennedy (with a majority) first analyzes District 23 under Gingles, and finds it to be dilutive. Cohesion and bloc voting are clear, and Latinos could constitute a majority of voting-age population (and did under the previous plan).

1. He rejects the argument that this was never a Latino “opportunity” district given that Republican Bonilla had been elected despite getting only 8% of the Latino vote, saying that “the circumstance that a group does not win elections does not resolve the issue of vote dilution.”

a. “In essence the State took away the Latinos’ opportunity because Latinos were about to exercise it.”

2. He also rejects the argument that the new District 23 is a Latino opportunity district, saying that while they do have a bare majority of voting-age population, that falls well short of a majority of eligible voters given the number of non-citizens.

a. In fact, one of the things seemingly driving this opinion is the sense that the Republicans were trying to create the illusion of their Latino member being elected from a Latino-majority district.

· He then considers and rejects argument that District 23 did not have to be a Latino opportunity district because new District 25 was one (which gets them to rough proportionality, satisfying DeGrandy).

1. He writes that the Latino population in District 25 was not compact enough to be required under Gingles because it combined two far-flung Latino communities with different interests, so it could not serve as a remedy for the §2 violation in District 23.

a. This is in contrast to District 23, where he says the Republicans broke up the Hispanic community because it was becoming so cohesive.

2. He emphasizes that it was both the geographic distance (Austin to the Rio Grande) and the “disparate needs and interests” of rural and urban communities that made the district non-compact in the §2/Gingles sense.

3. This is largely a rejection of the primacy of race in the court’s previous jurisprudence in this area.

a. “When…the only common index is race…the State cannot make this a remedy for a §2 violation elsewhere.”

b. He seems to be objecting to the idea (perhaps implicit in Gingles) that all voters of a certain race are the same for §2 purposes.

c. A key question is how far this reasoning goes.
· Third he looks at proportionality (the DeGrandy inquiry) and says the appropriate question is whether Latino’s were represented proportionately statewide (they weren’t).
1. The State argued that the question should be whether they had proportional representation in SW Texas.
· Also rejected incumbency-protection rationale as a defense, saying that is legitimate if the point is to keep the constituency together to hold the officeholder accountable, not to break up the constituency because they voted against him.

· The unity of the opinion is that Kennedy sees racial manipulation in both districts.

1. In District 23 they not only drained it of Latinos just as they were emerging as a political force, they left it at 51% Latino voting-age to give the impression of Latino support.

2. In District 25 they made race the overriding characteristic, ignoring the fact that they were uniting two far-flung and demographically different Latino populations.

· Note that Souter’s concurrence says that §25 not only doesn’t remedy the §2 violation, it is actually illegal under §2. Not clear that he meant this, but it was essentially interpreted that way.

· Roberts dissent sees this result as a major stretch from Gingles, saying that this cultural compactness requirement is brand new, and noting that District 23 itself is somewhat far flung.

1. He also argues that the court took the wrong approach by starting with looking at one district in isolation, saying that the view should be more global, and should give the state some latitude in deciding where to draw the required majority-minority districts.

· Scalia’s dissent (he finds no §2 problem in District 23)

1. Also finds no equal protection problem, because the decision was based on politics, not race.

2. He also would uphold District 25 despite applying strict scrutiny because it was based entirely on race. He argues that given that §5 is constitutional (Katzenbach), compliance with it must be a compelling state interest otherwise states would be in an impossible position.

(ii) District 24

· Kennedy holds the district court did not err in finding that old District 24 was not an African American opportunity district because they could not elect a candidate of their choice.

1. Blacks were a majority of Democratic primary voters, and the district always elected a Democrat, but it was always the same white democrat (Martin Frost) and it was possible that if a black candidate came forward in the primary, white and Hispanic voters would come out for the primary in greater numbers and outvote the blacks.

· Stevens dissents saying that §2 aside, this cracking was an unconstitutional partisan gerrymander. He also says it was retrogression under §5.

1. Contrary to Kennedy, he says there is evidence that Frost, while white, was their candidate of choice based on his share of the vote, testimony of black leaders, and ratings by black interest groups.

a. Kennedy and the district court would probably say he was getting the black vote simply because he was a Democrat, so that can’t be true test of their voting power in the district.

· Souter and argues that cracking this district violated §2. He would hold modify Gingles to say that a the first condition of Gingles (minority large and compact enough to elect candidate of choice) is met where the minority group makes up a majority of voters in the primary of the dominant party.

1. He argues that Georgia v. Ashcroft, which held that a less that majority-minority district can replace a majority-minority district under §5, should lead to a conclusion that §2 protects some minority “coalition” districts.
4) Question

(a) Can Kennedy’s opinion in LULAC be read as potentially constitutionalizing Georgia v. Ashcroft, and thus invalidating the new amendment to §5 purporting to overrule that case?

(i) The opinion seems to say that excessive reliance on race is a problem, so will the court have a problem with a VRA that says anytime minorities can no longer elect candidates of their own race, or affiliated with their own race, it is invalid?

VIII. Redistricting and Representation II
A. Racial Gerrymandering

1) The requirements of 1P1V and the VRA combine to create a problem of filler people, groups of voters put into a district to make up the numbers with the understanding that they will be a minority within a district created to give another racial group a majority.

(a) UJO of Williamsburg v. Carey (1977) pg. 890→ Upholds NY state legislative map that created a VRA-mandated black majority district by splitting a small but cohesive Hasidic community into separate districts against constitutional challenge.
(i) Note the difference between the two opinions

· White (for the court) says this no constitutional problem because whites as a whole are getting better than proportional representation and that while this is race-conscious districting, that’s OK because there’s no slur or stigma attached.

· Brennan concurs on much narrower grounds.
1. He says this kind of move isn’t always OK, but that it’s OK here because it has been required by the VRA.

2. He sees potential constitutional problems here in the use of the “filler people” that are more structural, rather than the individual rights concerns related to vote dilution.

a. Race-conscious policies encourage race consciousness.

b. Use of race is often seen as unjust by groups that lose out.

c. Difficult to determine when the use of race is benign, and when it is harmful.

(ii) How should we treat the Hasidic group here? Three possibilities

· White’s approach: We can’t recognize them as a distinct minority group, because once we open that up, where’s the line?

· Say that this belies the entire concept of vote dilution, because the whole thing is falsely premised on the existence of two monolithic racial groups.

· Leave open the possibility of a sub-group claim, but only if they can show they are sufficiently polarized from the main group?
2) There are constitutional constraints on the use of race in designing districts, but what exactly those constraints are is not entirely clear.
(a) Shaw v. Reno (1993) pg. 897 → Struck down NC map where in an attempt to comply with Gingles, the state drew the Interstate 85 district
(i) O’Connor’s controlling opinion is that while some use of race in the districting process is acceptable, excessive and unjustified use is constitutional only if it passes strict scrutiny.
· The opinion focuses heavily on the shape of the district, which suggests that weirdly shaped districts that can be explained only by race get strict scrutiny.

· But she adopts the Brennan position in UJO, holding that where the crazy district is required by the VRA, that is a compelling purpose that survives strict scrutiny.

1. This one fails because they could have drawn a black majority district in another part of the state to satisfy the VRA.

2. Note also the resemblance to her opinions in the Michigan affirmative action cases.

· The constitutional harm here (missing in UJO) seems to be a stigmatic harm.
1. Note her language that “appearances matter” and that this kind of district is “political apartheid.” This is kind of racial policy-making is more divisive, and more reinforcing of racial animus.

a. Does this call into question whether the Sec. 5 amendments are constitutional?
(ii) There are two other distinct positions on the court that could command a majority now that O’Connor is gone.
· The Shaw dissenters (now include Stevens, Souter, Ginsburg and Breyer): There’s no constitutional harm here just like, because there is no dilution and no discrimination. This is the White position in UJO.

· Scalia, Thomas, Kennedy (Roberts? Alito?) take a color-blindness position. Where there’s an obvious intent to use race to draw lines, that gets strict scrutiny and can be done only with a compelling reason (compliance with the VRA seems to qualify).

(iii) One way to see this is that the court wants to allow the use of race to remedy discrimination in the design of districts (as when lines are drawn to avoid empowering a natural black majority), but preventing its use where not justified by discrimination (such as where you have to stretch geographically to unnaturally create a black majority).
· This explains the emphasis on district shape.

(iv) One might think that this kind of holding would be difficult to administer, but the last redistricting suggests states got the message.

3) Another problem lies in the vastly different ways in which the Court treats alleged racial gerrymanders and alleged political gerrymanders, which leads to seemingly arbitrary results.
(a) Pure political impact

(i) Important to note that Republicans benefit from racial gerrymanders overall, because they pack black voters into fewer districts.

(b) Bush v. Vera (1996) → Struck down two majority black and one majority Hispanic district in Texas on Shaw grounds, over dissent by Stevens pointing out that they upheld an equally bizarre looking district drawn purely to protect an endangered incumbent.

4) The court has tried to settle this by saying a crazy looking district gets strict scrutiny only where the mapmakers were motivated primarily by race, rather than by politics.
(a) Hunt v. Cromartie (2001) → Upheld lightly redrawn district from Shaw on grounds that the new district was drawn not primarily because of race but in order to protect an incumbent Congressman.

(i) Serious questions

· The incumbent they’re protecting is Mel Watt, who first gained his seat from the district found unconstitutional in Shaw. So preserving the effect of an unconstitutional policy was deemed a sufficient defense to a further constitutional challenge.

· Does this case then make incumbent protection a constitutional safe harbor?

(ii) The district court had found this primarily driven by race given the shape, the splitting of subdivisions, and the high black voting population, but Breyer says that’s not enough. The problem is that blacks vote overwhelmingly for democrats, so in packing them into this district the legislature might simply have been singling out democrats.
· The district court had also found that there were heavily democratic precincts that could have been more naturally been drawn into the district, which suggests race as the motive, but Breyer says that’s not definitive because the black precincts are more reliably Democratic than are white precincts (who are more prone to crossover voting).

(iii) There was direct evidence from the redistricting process that race was in their minds
· Testimony by the redistricting chair referred to the plan’s fair racial balance, but Breyer said that cut the other way because he also referred to political balance, showing a mixed motive at worst.

· Email by staffer saying that he had “moved the Greensboro Black community into the 12th” not significant because it doesn’t explain why they were tinkering with race (i.e for race’s sake, or because of political affiliations).
(iv) Breyer closes by saying that in this context (majority-minority districts where race and political affiliation are closely correlated), a challenge must show that the legislature could achieve its legitimate political objectives in a way that is

· Comparably consistent with traditional districting principles, and
· Would bring about significantly greater racial balance

(v) Dissent by Thomas (with Rehnquist, Scalia and Kennedy) says that it doesn’t matter why they used race to draw the lines, this get strict scrutiny because they used race.

· “It’s not a defense that the legislature merely may have drawn the district based on the stereotype that blacks are reliable Democratic voters.”

IX. The Future of the Voting Rights Act
A. Congressional Power

1) South Carolina v. Katzenbach (1966) pg. 548 → Upholds the VRA, and specifically the coverage formula applying Section 5 to only some parts of the country, as within Congress’ power to enforce the 14th and 15th amendments.

(a) Warren gives wide deference to Congress,

(i) The pre-clearance requirement is supported be evidence that the pattern of enforcement and discriminatory innovation is real.

2) What powers does Congress have to “enforce” the amendments after City of Boerne?

(i) Remedy violations.

(ii) Legislate proactively to prevent future violations

(iii) Expand (but not contract) the scope of the amendment?
· Katzenbach and Morgan FN 10 seemed to say yes (the “ratchet theory”), but the court overruled that.

3) The congruence and proportionality test

(a) Congress is acting within its remedial power (which includes prospective legislation) only where its “remedy’ is congruent and proportional to demonstrated violations of the amendment (under the Court’s interpretation).

(b) This is best viewed as a way to whether Congress is enforcing or interpreting the Amendment.

B. The 2006 VRA Renewal

1) Is the maintenance of the same coverage triggers in the 2006 amendment to Sec. 5 constitutional?

(a) Congress included detailed findings on why preclearance was still necessary, which is a response to City of Boerne.
(b) But the findings don’t answer why they didn’t include other jurisdictions that now have the same problems identified in the findings (e.g. racially polarized voting).

(c) Should the court conclude that without a showing of why the covered and non-covered jurisdictions are treated differently, the statute is not congruent and proportional?

(d) The reasons for not changing the formula were political.

(i) Trying to include new jurisdictions would make passage of the renewal harder.

(ii) Conversely, opposing the maintenance of the coverage system risked being labeled anti voting rights.

(e) Nevada v Hibbs provides support for the idea that coverage doesn’t necessarily have to map onto the violations geographically for there to be congruence and proportionality.

(i) But the difference is that there the act (FMLA) was overinclusive (applied everywhere despite no violations in some states), where as this is underinclusive.
(f) Another possibility is that while the court would strike down §5 if it was newly passed, they’ll apply a looser standard to a reenactment.
2) Is the 1982 Amendment to §2 unconstitutional under City of Boerne?

(a) On one reading, the court said in City of Mobile that the Fourteenth Amendment required discriminatory purpose for vote dilution, and that §2’s “results test” is reinterpreting the Amendment, rather than enforcing it.
(b) But the counterargument is that the results test is just Congress’ way of getting at purposeful discrimination.
(i) As a result, perhaps we should expect the court to interpret §2 more toward a totality of the circumstances reading. This could help explain Georgia v. Ashcroft.

X. Disputed Elections
A. Remedies for Defective Elections

1) Ordering a new election

(a) Courts have this power, but they are very reluctant to use it except upon evidence that an election was seriously marred.

(i) Bell v. Southwell (5th Cir. 1967) pg. 1038 → New election ordered in Georgia for justice of the peace on evidence of serious racial discrimination barring blacks from voting and observing.

· They reversed the district court which had denied relief based partly on evidence that even if all eligible blacks had been able to vote, they wouldn’t have changed the outcome.

· “The fact is there are certain discriminatory practices which, apart from demonstrated injury or the inability to do so, so infect the processes of the law as to be stricken down as invalid.”

· Important distinguishing notes

1. They note that in cases where the problems were known about in advance, and the plaintiffs could have gotten relief before the election, there will be no remedy after the election, but that was not the case here.

2. Also, the plaintiffs acted quickly.

(ii) Note Hawaii case, where enough absentee ballots to change the outcome were found to be cast illegally, but they had been intermingled with the valid votes so it was impossible to know who they voted for.

· The district court had said throw out only the absentee ballots, but the Hawaii Supreme Court said that the remedy under state law was a new election.

2) Staying an upcoming election
(a) Again, courts have this power, but they rarely use it because of the dramatic consequences that can follow.
(i) Chisom v. Roemer (5th Cir. 1988) pg. 1046 → Reversed injunction stopping judicial election due to VRA §2 violations, citing the questions of how the court would deal with a delayed election.

(ii) Court cited Whitcomb v. Chavis, where the Court allowed an election under the plan the lower court had found unconstitutionally dilutive pending appeal, and Reynolds v. Sims, where the court allowed states to hold elections under the malapportioned systems while working out the details of redistricting.

(b) Clark v. Roemer (U.S. 1991) pg. 1052 → Except possibly in extreme circumstances (like revelation of a violation on election eve) an planned election using non-precleared changes in a §5 jurisdiction should be enjoined.
3) Adjusting vote totals

(a) Matter of Protest of Election Returns (Miami Mayoral case) → Where organized fraud in absentee balloting shown, court ordered the tossing of all absentee ballots (throwing the election to the candidate who had finished behind).

(b) Other methods

(i) Recounts

(ii) Calling voters who cast illegal ballots to testify under oath as to who they voted for

(iii) Removing tainted votes according to a mathematical formula based on the percentage candidates got in the precinct.

(c) Awarding damages
(i) Wayne v. Venable (8th Cir. 1919) pg 1075 → $2,000 In damages awarded to plaintiffs who were systematically barred from voting by election officials.
B. Bush v. Gore
1) Perspectives

(a) Case points up the strangeness of local control of national elections, and the fact that we have partisan actors in place to handle disputed elections.

(b) Note the change from the days of Giles and Colegrove, where the court was reluctant to decide anything to do with politics, to this case, where they arguably decided a presidential election.
2) On the substantive holding (where there are 6 or 7 votes)

(a) What are the equal protection defects in the recount

(i) Different precincts allowed use different counting standards

(ii) State gave only “intent of the voter” for guidance.

(b) Two different ways to interpret the rationale of the case, with different consequences

(i) Equal protection principle: Every valid vote in a jurisdiction has to have an equal likelihood of being counted.

· This would be greatly in tension with the decentralization of voting in the US, and would open up tons of challenges.

· Does it mean that you have to use the same machines across a state, or machines with the same rate of undervotes?

1. Lower courts are split on this question, with a panel of the Sixth Circuit saying yes on a 2-1 vote.

(ii) Procedural reading: State law and practices have to ensure enough regularity to reduce the risk of political manipulation of election outcomes.

· On this reading, the flaw in Florida recount procedure was that it gave too much discretion to partisans to make outcome-oriented decisions.

· Does this open the door to attacks on other partisan manipulations of the poltical system, like partisan gerrymandering?

1. There might be a good argument here, but it still leaves the problem of judicially administrable remedies. Remember, even Scalia thinks excessive partisan gerrymandering is unconstitutional, he just doesn’t think there’s anything the court can do about it.
· Pildes thinks this reading better reflects the opinions, but he expects the other one to prevail in the courts.

· On this reading, you trust machine counts more than hand counts because they’re less susceptible to manipulation.

(c) Legislative aftermath

(i) Help America Vote Act

· Requires states to offer provisional ballots

· Provides money to states for upgrading voting technology

(ii) State legislatures have passed laws requiring uniformity in voting practices.
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