Constitutional Law Outline

I. The Building Blocks

Marbury v. Madison (1803) Marshall

· political struggle between John Adams and Federalists and successor Thomas Jefferson and the Republicans

· Commissions for justices signed by Adams but not yet delivered when he left office; Jefferson administration refused to honor appointments for which commissions had not actually been delivered

· Marbury: would-be justice of the peace; brought suit directly in S.Ct. sought writ of mandamus compelling Madison to deliver their commissions

· Madison: Secretary of State for Jefferson

· Which branch shall have final say interpreting the Constitution?

Q1: Does Marbury have a RIGHT to commission? 

Q2: Does he have a REMEDY? 

Q3: Is remedy a MANDAMUS? 

Q4: Can a mandamus be issued from THIS COURT?

Marshall’s Decision:

a. Right to Commission: Yes, on facts and law he has a legal right

b. Remedy: Yes, judicial remedy will not interfere improperly with executive’s constitutional discretion (Marshall acknowledged that there are some Qs which legislature is better equipped to deal with but this is not one of them)

c. Mandamus not allowed

i. § 13 of Judiciary Act of 1789 allows Court to issue mandamus

ii. Article III § 2(2) gives Court original jurisdiction in a few cases and appellate jurisdiction in the rest.  Writ of mandamus not among the cases as to which original jurisdiction is conferred on S.Ct.

( Congressional statute at odds with Constitution
d. Supremacy of Constitution: If S.Ct. identifies a conflict between const. provision and congressional statute, the Court has the authority (and the duty) to declare the statute unconstitutional and to refuse to enforce it.
i. Constitution is paramount: The very purpose of written constitution is to establish fundamental and paramount law.  An act which is repugnant to C cannot become law of the land.

ii. Who interprets: “It is emphatically the province and duty of the judicial department to say what the law is.” Not the legislature.

· to deny the permissibility of judicial review of the constitutionality of a congressional statute would be to say that the “courts must close their eyes on the constitution, and see only the law.  This doctrine would subvert the very foundation of all written constitutions.”

CRITICISM:

a. Who determines constitutionality: Nowhere is C does state that the courts, not Congress, ought to decide whether a statute conflicts

· 1 reason for courts to decide-judicial independence-not elected.  Congress can be seen as responding to majority’s will, and since one of the key foundations of C is to protect the rights of minorities, the relatively apolitical judiciary may interpret C in a way more sensitive to this minority-protection goal

b. Marshall forces collision: It would be possible to read Act as giving appellate jurisdiction to issue writs, not just original.  Today, always read statutes as not violating C, if possible

c. Maybe could have added to original jurisdiction-no collision p. 32

(1) The categories of original and appellate jurisdictions are not mutually exclusive.  The C sets up a provisional allocation, which Congress can alter if it wishes.  Power to alter is recognized in the “exceptions” clause. Constitutional for Congress to grant original over cases in which it had appellate jurisdiction.

(2) C defines irreducible minimum of o.j. but permits Congress to expand

MODES OF INTERPRETING THE CONSTITUTION (and Justification of Judicial Review):

(1) Textual: 

a. Judicial Oath Art. VI clause 3: Judges take an oath to uphold C( supports idea that judges have power to say what C means. BUT Congress takes the same oath, nothing distinctive about judges 

b. Supremacy Clause Art V1 clause 2: Power of federal courts to invalidate state legislatures and courts never questioned, state courts always have power to invalidate state legislature, so JR in this case seems consistent. BUT clause really seems to be concerned with C taking supremacy over state law. Sure, C is supreme BUT what is C? Still left with Q: Who gets to say what C means? Van Alstyne p.34

c. Art III: “Arising under”: I f we have power to hear cases that arise out of C, must have power to decide what C means in these cases BUT there are cases which arise under and do not require the Court to pass on constitutionality of congressional legislation (Bickel p. 35); only jurisdictional provision (Currie p.35)

( TEXT IS SILENT ON JUDICIAL REVIEW-Looking for any textual support

(2) Structural: Even if text silent, infer out of basic structural arrangement 

· fact of written C, defining powers and scope leads to inference or logic that the right answer is S.Ct has right to say what C means

· whole premise of having written C and setting up courts is to do this sort of review

· no point to writing unless there is a court to enforce terms of written document

· this is what courts do, view of C as supreme, ordinary law

· BUT in France, enforce written C through democratic process, many countries have written Cs and no judicial review (Van Alstyne p. 34)

(3) Original Intent: Doesn’t actually look to debates or cite specifics

Whose intent do we look at? Ratifiers, Framers


United States v. Butler: View of judicial review as mechanical

· Judicial review and democracy: Ackerman we should reconsider seeing court as countermajoritarian difficulty

· When Court invokes Constitution appeals to legal enactments approved by majorities


Kramer Article:

· Shows how much indeterminacy and ambiguity remains around issue of judicial review

· Different actors, ratifiers vs. framers, whose intent is relevant?

· Very little was said about judicial review

· Was not offered as a major defense of the Constitution

· Never considered a body which holds authority over legislature (only had Parliamentary example) or those who did had a very different conception

· Shows how much constitutional law is post-ratification interpretation and evolution

Federalist Papers:

· Propaganda pieces meant to persuade--how much do they say about original intent?

( faction

( society

( role of self-interest in politics

( political representation

· tension between basic principle that C reposes sovereign authority in the people, who elect representatives, and competing principle that, in interpreting C under doctrine of judicial review, courts have final say over political process( countermajoritarian difficulty

Federalist No. 10 (Madison)

difference between democracy & republic = 1) direct mass-voting vs. delegation of government to elected officials, 2) local communities vs. large country.

advantages of republic = filtering of ideas through wise and patriotic, harder for cabals to gain control in large, diverse country

Federalist No. 51 (Madison)

ambition must be made to counteract ambition--enable government to control government and to control itself--multiplicity of interests and sects preserve the freedoms of each.

downside--may protect status quo incl. distribution of wealth.

Federalist No. 78 (Hamilton)

courts may act as intermediary between the legislature and the people, restraining the former within the limits of its authority

· Federalists (No. 10) think worst kind of faction = majority faction

· Anti-Feds think they can create the conditions under which factions will not arise by means of distribution of property, small communities, homogeneity of interests and opinions--afraid of aristocratic class of representatives wealthy enough to run and win--want people to be able to enact binding instructions to reps

· Feds find this oppressive and perhaps impossible--must set up institutions and structures that allow for diversity but restrain the evil of factions--want deliberative democracy--representatives should stand above the political fray and deliberate what’s best for the country

McCulloch v. Maryland (1819) Marshall

1. Whether specifically enumerated powers (Art. I), properly interpreted, permit Congress to charter and incorporate national bank of U.S.?

(Madison: major national institution: commercial elite, centralized power/ Hamilton: quintessential need if U.S. is to become major world player)

2. Can a state tax the assets of a national institution like Bank of U.S.?

Issue 1: Congress can create national bank

How Marshall Reasons for the Court:

(1) Appeal to Sovereignty: Constitution not ratified  by state legislatures, by people

· Marshall first disposed of Maryland’s argument that C is an instrument not emanating from people, but from sovereign states, and therefore, powers must be exercised in subordination to States, who alone possess supreme dominion

· Concludes that powers come directly from the people, not from the states qua states

(2) Appeal to Precedent

· appeal to precedent of past political practices- bank was thought unconstitutional but has been accepted and been around for years

· long established practice is not sufficient. Qualifications of this appeal:

( Congress debated and thought about constitutionality of this; interpretive powers of

   Congress

( Would not use this approach in cases dealing with individual liberties; only for cases dealing with distribution of powers

(3) Structural Argument: Grant of power need not be explicit, implied powers

a. Articles of Confederation included words “if not expressly delegated then-> states” but in C word “expressly” is absent, which means Founders wanted to leave it open. Constitution was not a treaty among states. Art. I § 10
b. Art. I § 8, § 9 Enumerated powers to collect taxes, borrow money, and regulate commerce.  Would have said something about not giving a power (e.g., to create a national bank) if had not wanted to give such a power

c. Marshall (following Madison): in order to get around originalism, should interpret C in your time: “it is a constitution that we are expounding”

(4) Textual: “necessary and proper” clause- debate about meaning of necessary

· nature of constitutional language

· look at context of clause, in a section granting powers, not limiting powers

· does not have to be absolutely necessary

· Congress can create reasonable means to an end

· At time of Founders, “necessary” meant useful, allow for legislative rationality to accommodate circumstances, learn from experience what is necessary and proper

· As long as means is rationally related to a constitutionally, specified object, means is also constitutional (Assuming it doesn’t violate any specific provision)

( almost as if clause is only discussed because Maryland brought it up

( how much of choice of method of interpretation driven by desire to find a uniform method or for a method that will have a determinative answer?

(5) Separation of Powers Rationale

· an examination by the judicial branch into the “degree of necessity” justifying a staute would be an invasion of Congress’s domain

· Court should strike down law as beyond powers of Congress only where it was quite clear that no constitutionally specified was being pursued, final decision left to Congress, not courts

ISSUE 2: State cannot tax bank

(6) Democratic Theory of Constitution

· power to tax is power to destroy

· if state taxation were permitted to destroy or harm bank, the federal government’s exercise of its powers under C (especially “necessary and proper” and spending clauses would be thwarted

· federal C must be preserved against such state interference

· power of tax can always be abused but count on people to vote out

· here, state has no stake in watching out for Bank’s interests( not a citizen of state( taxation without representation 

**Concurrent powers of taxation

II. Structural Issues: The Powers of Congress

· background of C made it clear to framers that the primary defect in the Articles of Confederation was its failure to give sufficient power to the national government

· Framers wanted to increase power but 2 problems:

(1) The framers believed that states ought to remain as significant units of government.  The national government ought to exercise its power only on distinctively national subjects, while states would exercise control over most matters of general government

(2) Power granted to national gov’t might be improvidently used , so as to suppress liberty and choke economic development

( Enumerated Powers

A. The Commerce Clause Doctrine

Art 1. § 8[3]:  Gives Congress the power “to regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes.”

INTERNAL LIMITS-Imposed to protect the values of federalism

( Regulate: Does it include ban, prohibit…?

( Commerce: Can it only regulate activities that are commercial in nature

( Among the several states: Gibbons Bright Line Rule: Commerce that concerns or affects

   more than 1 state

EXTERNAL LIMITS-Clause gives Congress plenary power, but other provisons of C, might bar exercise of power concededly granted

1. Gibbons v. Ogden (1824) First Commerce Clause Case Marshall
· Ogden’s monopoly rights from NY violated by Gibbons, whose boats were licensed under a federal statute

· HOLDING: Monopoly invalid, conflicted with federal statute( Supremacy clause

· Issue: Whether statute that Gibbons relies on is a valid exercise of Congress’s power under Art. I.

· Broad view of Congress’ power under Commerce Clause: 

( Congress could legislate with respect to all “commerce which concerns more States

   than one”

( Commerce includes not only buying and selling, but all “commercial intercourse”

( Congressional power to regulate interstate commerce includes the ability to affect

     matters occurring within a state, so long as activity had commercial connection with

    another state

( no area of interstate commerce is reserved for state control, mere existence of states

   does not by itself act as a limit upon Congress’ power-“power may be exercised to its

   utmost extent”


      -      10th Amendment no bar, does not act as independent limit on Congress’ power

2. Late Nineteenth Century to the New Deal

- 2 examples of greater assertion of Congressional power

( Interstate Commerce Act (1887)

( Sherman Antitrust Act (1890)

· between 1880-1937 Court reviewed and struck down 2 types of legislation premised on commerce power: (1) economic regulatory laws; (2) “police power” regulation

a. Economic Regulatory Laws

· characterized by dual federalism approach- areas of economic life for state and federal non-overlapping

(1) Manufacture vs. Commerce: Formalist Approach

U.S. v. E.C. Knight Co. (1895) Fuller

· Federal government sued under Sherman Act to force a major sugar refinery to divest itself of other recently acquired refineries

· H: Congress could not, under Commerce Clause, forbid a monopoly in “manufacture”

· Manufacture left to state control

· As a practical matter, affects other states and commerce but if federal commerce power extended to “all contracts and combinations in manufacture , agriculture, mining and other productive industries, whose ultimate result may affect external commerce, comparatively little of business operations and affairs would be left for state control.”( no limits

· Required a direct, logical relationship with commerce

· Formal, categorical test, not a practical economic test

(2) “Substantial economic effects”: Realist Approach

The Shreveport Rate Case (1914) Hughes 

· wanted to regulate rates within Texas, as well as La( Texas, because competed LA(TX competed with those routes

· right to regulate upheld, commerce power necessarily included the right to regulate “all matters having such a close and substantial relation to interstate traffic that control is essential or appropriate to the security of that traffic…”

· fact that activity regulated is intrastate did not matter, ultimate object was protection of interstate commerce

(3) “Current of commerce” Theory

· Holmes: Activity could be regulated under commerce power not because it had an effect on commerce, but rather, because the activity itself could be viewed as being in commerce, or part of current of commerce Swift & Co. v. U.S.  (1905)

Stafford v. Wallace (1922) Taft

· regulate transactions between middlemen and purchasers

· local K, could be classified as activity that precedes interstate commerce BUT with metaphor of stream( power to regulate

· questions of degree which court may not be equipped to answer (formalist approach offers questions of principle, not degree)

b.  “Police Power” Regulation- Directed at moral or general welfare, trying to shut down channels of interstate commerce for this purpose

Champion v. Ames THE LOTTERY CASE (1903) Harlan

5-4: Congress can regulate interstate shipment of lottery tickets

· Congress does not have power to regulate morals

· Tension: Quintessential Congressional control of channels BUT if reason they are banning is moral then using commerce power to have power over things they are not supposed to have

· Congress can do end run around E.C. Knight “Guardian power” of commerce clause

Hammer v. Dagenhart THE CHILD LABOR CASE (1918) Day

5-4: Strike down federal statute which prohibited the interstate transport of articles produced by cos. which employed child labor

· distinguished from other cases by saying that in those cases the interstate transportation being prohibited was part of the very evil sought to be prohibited

· here, goods themselves are harmless

· if prohibition permitted, all manufacturing intended for interstate shipment would be under federal control, encroaching unconstitutionally on authority of states

· HOLMES DISSENT: So long as the congressional regulation falls within power specifically given to Congress, the fact that it has a collateral effect upon local activities otherwise left to state control does not render the statute unconstitutional

· Holmes rejected 10th Am. as a source of limitations on federal authority

· If action valid doesn’t matter how substantially it impairs states’ ability to regulate local affairs

· Highly restrictive view of 10th Am. becomes majority view in 1937

3. New Deal Transition

· FDR runs on platform of using federal power to get out of depression

· Knight rationale running court and congressional regulation of any area which court felt was reserved by 10th Am. to state control was struck down

Schechter Poultry Corp v. U.S. THE SICK CHICKEN CASE (1935) Hughes

· validity of NIRA (National Industry Recovery Act) and codes of fair competition

· Schechter bold and sold exclusively within NY

· Gov’t argued stream of commerce (Shift) and affected commerce (Shreveport)

· H: Act unconstitutional

( Not in current: Interstate transaction ended when shipment reached Schechter

( Not affecting commerce: Indirect, not direct, effect on commerce

· if wage policies were direct, all other cost components too, no facet for state control

· recognizes interactive effects-moves away from crude categories, question of degrees

Carter v. Carter Coal Co. (1936) Sutherland

· 6:3 deeply divisive

· H: Coal Conservation Act (max hours and min wages) unconstitutional

· Returned to Knight distinction: production/commerce

· Production purely local, no direct logical relationship to interstate commerce

· Different than Schechter: Congress provides detailed findings of fact

· Court responds to facts by saying findings undermine constitutionality; proves that act is about general interest and public health

· Cardozo Dissent: Radically different theoretical approach-pay attention to facts, not formal classifications( Legal Realist

· Price rules valid (majority did not give separate consideration)( intrastate prices direct impact of coal for interstate sale that regulation of later could not be successful without regulation of former (price issue 5:4)

( decision is a blow to the New Deal, FDR’s Court-packing plan(defeated but by 1937 Court “reformed” itself

4. The Modern Trend

· Court shows greater willingness to defer to legislative decisions

· Under present doctrine, Court will uphold commerce-based laws if Court is convinced that activity being regulated “substantially affects” interstate commerce

( expanded substantial economic effect theory

( cumulative effect theory

( expanded commerce-prohibiting protective technique

a. Expanded “substantial economic effect”

NLRB v. Jones Laughlin Steel Corp. (1937) Hughes

· before insisted upon “direct” and “logical” relationship

· here, Court substantially loosened the nexus required between intrastate activity being regulated and interstate commerce

· National Labor Relations Act attempt to prevent large, integrated steel producer from engaging in unfair labor practices by discriminatory firing for union activities

· Upheld-multi-state network of operations, labor stoppage of intrastate manufacturing operations would have a substantial effect on interstate commerce (co. itself is interstate lens power to decision, but nothing in holding that limits to businesses organized like this)

· Substantiality requirement emphasized in Lopez
· Court expressly declined to rely on current of commerce theory

· Rejected manufacture/commerce distinction of E.C. Knight
· Implied 10th Am. would no longer act as independent limitation on federal commerce-clause power

· Purport to maintain continuity with other cases, but significant shift in application of principles

b. The “cumulative effect” theory

· regulate an entire class of activities, if class has a substantial economic effect

Wickard v. Filburn (1942) Jackson

· furthest Court has ever gone in sustaining Commerce-Clause powers

· quotas on wheat would be consumed on the very farm where it was raised

· 9:0 upheld: 

( Consumption has market effect (more wheat at home, less bought in commerce)

( Cumulative effect- if everybody did the same thing

· regulation of home grown wheat is reasonably related to protecting interstate commercial trade in wheat

· flavor of opinion is Cardozian practical economic analysis

· language dramatically rejects formulaic approach of Carter Coal
· political process should make its own judgements

c. The commerce-prohibiting technique (police power regulations)

U.S. v. Darby (1941) Stone

· REVERSES Hammer
· Fair Labor Standards Act: 2 prongs

(1) cannot ship goods in interstate commerce if don’t meet wage/hour standards   (Guardian Power)

· it is clear Congress can regulate channels of trade

· purports to be maintaining fidelity with Lottery case and Gibbons
· “power of Congress over interstate commerce can neither be enlarged or diminished by exercise or non-exercise of state power”

· 10th Am. dos not limit Congress’ commerce power

· motive of Congress is irrelevant 

(2) directly regulates production of goods-federal crime to employ people in production for interstate commerce at other than prescribed rates and hours

· upheld as reasonable means to achieve end

· same approach as Harlan’s dissent in E.C. Knight- real world interdependent economic realities

· turns guardian power into even more leverage

Bootstrap suggestion- Congress can attack any problem, even one of overwhelmingly local concern, by prohibiting all interstate activity associated in any way with it

d. Limits 

U.S. v. Lopez (1995) Rehnquist

· 5:4 struck down statute

· for the first time in 60 years, Court invalidated a federal statute on grounds that it was beyond Congress’ Commerce power

·  Gun-Free School Zones Act of 1990

· statute clearly had less explicit connection to interstate commerce

· no explicit findings by Congress that activity being regulated affected commerce

· no jurisdictional nexus: banned possession of a gun that had never traveled in, or even affected, interstate commerce


· activity must substantially affect interstate commerce
· requisite affect not present

· not commercial activity (Wickard involved economic activity) and not part of larger regulation of economic activity, in which regulatory scheme could be undercut unless intrastate activity were regulated-distinguished from Wickard
· Government: Does have substantial affect: possession of gun( violent crime( affects functioning of national economy in several ways

(a) costs of crime are insured against, spread across state lines because of interstate nature of insurance market

(b) violent crimes reduce willingness to travel to unsafe areas

(c) violent crime in schools reduces schools’ ability to educate students, they become less economically-productive

· argument proved too much, no limits on federal power, even in areas such as criminal law enforcement and education where States have historically been sovereign

· parade of horrors (e.g., federal curriculum)

· to uphold would mean to pile inference upon inference, Congressional Commerce Clause( general police power

· Kennedy Concurrence (with O’Connor): less eager to cut back Court’s prior Commerce Clause interpretations, “necessary though limited holding” (emphasis on non-commercial in nature and traditionally left to states)

· Tentative feel of opinion

· Content based categories have consistently failed

· Thomas Concurrence: Narrowly defines commerce, we should go back to understanding Commerce Clause as in E.C. Knight, this is how it was meant to be understood originally

· Breyer Dissent: Rational basis test- whether Congress could have found rational basis for substantial connection between gun-related school violence and interstate commerce(YES, uphold statute

· Hyper-realist, extremely empirical approach

· Majority’s approach contrary to case law (Katzenbach- no greater connection with interstate commerce)

· Rejected commercial/noncommercial distinction-line would be hard to prove

· And majority drew line in wrong place here-Congress could conclude education is commercial

· State decisis: Unwise to “threaten…legal uncertainty in an area of law that…seemed reasonably well settled”

· Souter Dissent: We need to learn the lessons of history, when Court tries to limit Congress’ power it is attacked, tremendous deference to Congress

· Statement that judicial role in Commerce Clause review has been a failure-question should be left to be debated in political institutions

THEORY OF CONGRESS’ POWER UNDER COMMERCE CLAUSE:

1. Act when some genuine national interest is at stake (national defense, interstate commerce and transport)

2. Act when states cannot as a practical matter address certain issues, because of integrated national market or where there is a need for a national, rather than local, solution

( Would have permitted Congress to have enacted New Deal Statutes and antitrust statutes, what about civil rights cases?, harder to see why states couldn’t have acted

5. The Civil Rights Cases

· Congress using commerce power in a different way-not to regulate economy, to promote civil rights objectives, to protect individual rights

· Why turn to Commerce Clause to uphold Civil Rights Act of 1964?

· Court invalidates civil rights cases of 1883 under Civil Rights Act of 1874

· 14th Am. interpreted as not covering private conduct, only state 

· Tremendous scope of power through New Deal cases (Wickard: aggregate effects and Darby: purpose irrelevant)

Heart of Atlanta Motel v. U.S. (1964) Clark

· Motel refused to rent to blacks

· Motel solicited business through national media, 75% customers from out-of-state

· Hotel sought declaratory judgement that Title II of 1964 Act is unconstitutional

· Court upheld statute as valid exercise of power to regulate interstate commerce

· Activity of hotel considered to affect interstate commerce, keeps black people from travelling

· Court not troubled by fact that motive was not purely economic, but principally moral and social (police-powers motive is fine)

· Douglas Concurrence: “A decision based on the 14th Am. would have a more settling effect, making unnecessary litigation over whether a particular restaurant…Under my construction, the Act would apply to all customers in all the enumerated places of public accommodation. And that construction would put an end to all obstructionist strategies and finally close one door on a bitter chapter in American history.”

Katzenbach v. McClung (1964) OLLIE’S BBQ Clark

· refused to serve blacks, no evidence of big business from out-of-staters, not near interstate highway

· food purchased from supplier who had bought it from out of state

· harder case

· Court upheld Title II of Act as to restaurant

· unavailability of accommodations dissuaded travel in interstate commerce

· return to Wickard rationale: even though Ollie’s is small, discriminatory conduct in the aggregate clearly had effect on interstate commerce, therefore, Congress entitled to regulate individual case

· bill contained no findings, no de novo scrutinization of facts 

· “where we find that legislators, in light of facts and testimony before them, have a rational basis for finding a chosen regulatory scheme necessary to the protection of commerce, our investigation is at an end.”

B. Treaty Power
· Treaty power divided between 2 branches of federal government

· President may make a treaty but it must be ratified by 2/3 of Senate Art. II § 2
· Validly-ratified treaty is equivalent of federal statute.  If there is a conflict, whichever was enacted later controls

· Power to ratify treaties is an enumerated legislative power

· Even though a subject area might not otherwise be within congressional authority, if it falls within scope of an otherwise valid treaty, it will be valid as “necessary and proper” means of exercising treaty power

· A treaty may not violate any distinct constitutional prohibitions or guarantees

· Supremacy clause mentions treaties

· Would legislation enacted pursuant to a treaty be constitutional even though it would not be if not enacted this way?

Missouri v. Holland (1920) Holmes

· State claims treaty invades rights guaranteed by 10th Am

· H: Treaty is valid and does not violate any state’s rights of 10th Am
· Treaty power explicitly given to Congress
· National problem need national solution, no 10th Am rights of individual states will be allowed to stand in the way of such a solution
· The way 10th Am is phrased is reserving powers NOT GRANTED, so must determine the scope of the treaty power granted to federal government
· 2/3 majority protection for minority state representation provides structural explanation for Framers giving such a broad power to national government
· Bricker: limits treaty-legislative power to that which the federal government would have under only the Constitution
C. Implied Limits on Congress’ Power 

National League of Cities v. Usery (1976) Rehnquist

· Fair Labor Standards Act Am. extending hour and wage provisions to local and state employees

· H: 5-4 10th Am. barred

· Unquestionable constitutional for private employees, affected commerce, but when applied to state employees, violated independent requirement of 10th Am., that “Congress may not exercise power in a fashion that impairs the States’ integrity or their ability to function effectively in the federal system.” 

· Rules violate this requirement in 2 ways:

(1) Cost: Impaired states’ ability to function effectively as matter of cost

(2) Removal of Discretion: Stripped states of discretion of how to allocate fixed funds

· Would be little left of states’ separate and independent existence

· Blackmun Concurrence (5th Vote): Troubled by certain implications

Hodel v. Virginia Surface Mining Association (1981) 

· upheld constitutionality of federal statute regulating operation of strip mines

· 4 conditions that must be satisfied before a state activity may be deemed immune from a particular federal regulation under Commerce Clause

(1) Federal statute must regulate States as States

(2) Statute addresses matters that are indisputably attributes of state sovereignty

(3) State compliance must directly impair state’s ability to structure integral operations in areas of traditional governmental functions

(4) Nature of the federal interest justifies state submission to federal standards

Garcia v. San Antonio Metropolitan Transit Authority (1985) Blackmun 

(joins 4 dissenters Brennan, Marshall, White, Stevens in National League 

· OVERRULES National League of Cities
· Whether wage provisions of Fair Labor Standards Act applies to municipally owned and operated MTA

· State is not arguing it is outside stream of interstate commerce BUT C should be understood to embody additional principles which protect autonomy of states

· Distinct insulation for states from what would otherwise be legitimate use of Commerce power

· Not question of Congress’ legitimacy in area beyond scope of enumerated powers

· Islands of special state immunity

· Court: Difficult, if not impossible, to identify an organizing principle that would distinguish between traditional governmental functions

· Unintelligble in theory; unimplementable in practice

· National League approach inevitably led to judicial subjectivity

· Does not mean no limitations upon federal government’s right to use delegated powers to impair state sovereignty

· State sovereign interests protected by “procedural safeguards inherent in the structure of the federal system,” not by “judicially created limitations on federal power”

· Structural Protection Ex: Each state has 2 senators…

· Courts don’t have anything to contribute to defining boundaries

· Powell Dissent: Effectively reduces 10th Am. to meaningless rhetoric when Congress acts pursuant to the Commerce Clause”

· National League correctly decided, workable standard, Garcia no standard at all

· Federal political officials are sole judges of the limits of their own power

· Inconsistent with Marbury that it is up to federal judiciary to say what the law is

( later cases cut back, place limits on the extent to which Congress can force state or local governments to make or enforce laws

USE OF STATE’S LAWMAKING MECHANISMS

· 1 aspect of state sovereignty is a state’s ability to make and apply law, through legislative, judicial, and administrative functions

· even after Garcia, there are limits to Congress’ right to interfere, violates 10th Am. if does

1. Federal government may not compel a state to enact or enforce a particular law or type of law or to regulate in a certain manner

New York v. United States (1992) O’Connor
· Low-Level Radioactive Waster Policy Amendment Act attempted to force each state to make its own arrangements for disposing of waste generated in that state

· 3 incentives

(1) Monetary: Money returned if dispose of waste by 1993

(2) Access: Surcharges for access to disposal sites escalate, and access could be denied

(3) “Take title” provision: Any state which did not arrange for disposal would be required to “take title” to waste, obligated to take possession, liable for damages in connection with disposal of waste

· NY sued federal government-“take title” violates 10th Am. by forcing state to regulate in a particular area

· Congress may not “commandeer the legislative processes of the States by directly compelling them to enact and enforce a federal regulatory program”

· NY was being put to choice of 2 unconstitutionally coercive regulatory techniques (choose to regulate on its own by making arrangements for disposal or forced to indemnify waste-generators against tort damages)

· Congress could not employ either method alone, cannot escape through choice

· White Dissent (Blackmun and Stevens): Congress not forcing will upon the states, responding to request by states to ratify a compromise worked out amongst themselves (Art. I says states cannot enter into contracts with other states without Congressional approval)

· Refusal to force NY to accept responsibility impinges on other State’s sovereignty

· “I do not understand federalism to impede the National government from acting as a referee among the States to prohibit one from bullying another.”

2. Federal government may not compel state/local officials to perform federally-specified administrative tasks

Printz v. U.S. (1997) Scalia

· Brady Bill: As temporary 5 yr. Measure law ordered local law enforcement officials to conduct a background check for hand gun purchases until nationalized system phased in

· 5:4 

· rejected distinction between compelling state to make policy and to perform ministerial tasks

· seemed to rely on general, non-textual principle of state sovereignty rather than any specific clause

· 2 concurring opinions: specifically said it violated 10th Am.

· Stevens Dissent: federal commerce power gave Congress authority to regulate handguns

· “necessary and proper” clause gave Congress the right to implement its regulation by requiring locals to take this ministerial step

· especially true since Congress could have required private citizens to help with identification; “10th Am. provides no support for a rule that immunizes local officials from obligations that might be imposed on ordinary citizens.”

· Printz and N.Y. v. U.S. stand for new constitutional principle that national Congress does not have the power to commandeer state officials (does not apply to judges)  

· N.Y. v. U.S.: No commandeering of legislative processes; Printz: no commandeering of executive branch

· Congress could get around by controlling the purse strings

· Distinguished from Garcia: holds where Congress passes generally applicable law, 10th  Am. does not entitle state to exemption just because it is a state being regulate along with all other private entities

· Where Congress tries to force a state to enact legislation or regulation, or force officials, not part of general scheme and is directed specifically at state’s basic exercise of sovereignty

3. Courts fall outside the anticommandeering principle

· Testa v. Katt (1947): State commissions can be required to enforce federal standards, still good law

· State judges and legislatures cannot shut down state courts to federal law

ANTI-COMMANDEERING DOCTRINE

· Commandeering restraints (Art. I) do not apply when Congress acts under 14th Am. because it was specifically designed to subordinate states to federal government to protect certain individual liberties

· Justifications for Doctrine:

( Historical: Understood that Congress could not commandeer state officials in this way



   Articles of Confederation( Constitution

· but C was trying to enhance powers of Congress so even if true under Articles…

· in the past judges may have performed executive duties so there was a conception of being able to use federal actors in this way

( Historical argument indeterminative

( Functional: Political Accountability

· states can excuse accountability: “Feds made me do it”

· but accountability concern still raised when federal government offers incentives to states and they accept

· Court seems concerned about confusion-public won’t know

· BUT there is an aspect of accountability of state with cooperative federalism

( Pildes’ Functional Account

· Instead of thinking of doctrine as banning Congress from using state officials so that anti-commandeering will result in expansion in federal government, maybe Congress can enter into contracts with states that are willing to enact Act

· Make a liability rule so that federal government could take and interfere with state policy but must compensate; if property rule states would hold out

· Souter in Printz “Pay fair value for it.”

· Why should states and local government be treated dramatically different from private actors

· Majority seems to be protecting anti-commandeering with property rule

III. Structural Issues: State-State Relations and National Citizenship

· Traditional view: Federal government and states have mutually exclusive spheres of power

· Modern view: States can have concurrent powers to regulate same area unless something specific in C; granting of power does not necessarily oust states

· Express limits on state power: Some limitations are explicitly set forth in C (Art. I. § 9)

· Implied limits

A. The Dormant Commerce Clause-Regulation

· mere existence of federal commerce power restricts states from discriminating against or unduly burdening interstate commerce

· does the mere fact that C gives Congress the power to regulate interstate commerce prevent a state from taking action which affects interstate commerce, assuming that Congress has not exercised its power in area?

· S.Ct has concluded that the reason behind giving Congress commerce power was to make certain state laws invalid without Congress affirmatively blessing them

· BUT could have understood as Congress has power to regulate interstate commerce and therefore, can invalidate any law it doesn’t like (puts affirmative burden on commerce to act)

Gibbons v. Ogden (1824) Marshall
· first S.Ct case interpreting meaning of congressional silence in commerce context

· found conflict between state regulation and act of Congress( Supremacy clause

· assumed without deciding that states could regulate commerce if there was no actual conflict

1. Doctrines Designed to Limit Exclusive Power of Congress

a. Purpose: Distinguish between state statutes designed  to serve commercial goals and those for police powers (state allowed to regulate to promote health and safety of citizens)

Willson v. Black Bird Creek Marsh Co. (1829) Marshall

· state could sometimes affect interstate commerce as an incidental consequence of its exercise of police powers

· Delaware’s action was also nondiscriminatory- affected vessels intrastate and interstate
b. Inherently local/national: Whether the subject matter being regulated was local or national

Cooley v. Board of Port Wardens (1851) Fuller

· states free to regulate aspects of interstate commerce that were of such a local nature as to require different treatment from state to state

· could not regulate aspects of interstate commerce which required a uniform national treatment

· 2 major shortcomings:

(1) not easy to distinguish between subjects that needed uniform national regulation and those that needed diverse local regulation

(2) looked solely at subject, did not consider how extensively states’ regulation impacted interstate commerce

c. Direct/Indirect: Actual impact state of state regulation

DiSanto v. Pennsylvania (1927)

· statutes which directly interfere or burden interstate commerce invalid, regardless of purpose with which it was passed

Stone Dissent: Test too mechanical

d. Modern Approach: Rests on at least 3 theories

(1) A purely political theory: Some state statutes are incompatible with the ideal of a unified nation

· “protectionist” statutes-those that aim at the promotion of in-state interests- demonstrate that the enacting of the statute does not take seriously the proposition that all states are partners in a single national enterprise

(2) A purely economic theory: Protectionist legislation, and some other laws, interfere with the efficient disposition of resources throughout the country

· by excluding some commerce from a state( lower level of economic performance

(3) A mixed political and economic theory: Protectionist legislation, and some other laws, result from operation of a political process that can be understood as “distorted”

3 PART TEST: A state regulation which affects interstate commerce must satisfy each requirement in order to avoid violating the dormant Commerce Clause

(1) The regulation must pursue a legitimate state end

(2) The regulation must be rationally related to that legitimate state end

(3) The regulatory burden imposed by the state on interstate commerce must be outweighed by state’s interest in enforcing its regulation

2. Protection Against Discrimination

a. Rule Against Protectionism

· problem with protectionism is that the interests being burdened are not participating in democratic process of state that makes the law (e.g., McCulloch v. Maryland)

· Constitutional law as a response to situations of political pathology-where democracy cannot be trusted

City of Philadelphia v. New Jersey (1978) Stewart
· NJ statute prohibiting importing waste into state-Discriminatory on its face

· Ct: law is protectionist (attempting to hold natural resources for own benefit), rather than way of resolving legitimate local concerns

· State could shut down disposal sites completely-not discriminatory

· These laws are almost  per se invalid

· Rule of STRICT SCRUTINY: Heavy burden to justify

· Burden: Extremely compelling justification for policy apart from any economic interest of discrimination and must show there is no less restrictive or discriminating means available

· Distinguished from quarantine laws: those materials were hazardous at moment of importation, solid waste only endangers once buried( no reason to distinguish between in state and out-of-state, out-of-state waste is not distinct source of problem

· Rehnquist Dissent: Quarantine laws support statute

C & A Carbone, Inc. v. Clarkstown (1994) Kennedy
· town enacted a flow control ordinance

· enters into contract with private company-construct facility and you can own and operate and charge user fee, all town garbage will come here

· out-of-staters (and in staters) deprived of opportunity to do processing

· Ct: Same as Dean Milk and no less discriminatory against out-of-staters and interstate commerce, ordinance virtually per se invalid

· Souter Dissent: This is a different problem (Pildes agrees)

· Doesn’t create geographic classifications, creates an economic monopoly

· People in town are worse off but this is not economic protectionism

b. Exception: Maine v. Taylor (1986) Distinct parasites, too hard to apply a more restrictive law, one of the few cases upholding a facially discriminatory law 

c. Subsidies As An Alternative To Regulation 

West Lynn Creamery, Inc. v. Healy (1994) Stevens 
· tax on all milk produced in and out of state, subsidy fund from taxes distributed to in state producers

· both parts, nondiscriminatory tax and subsidies to in state are constitutional but by cojoining creates a program more dangerous to interstate commerce than either part alone

· when tax coupled with subsidy to 1 group hurt by tax, state’s political processes cannot be relied on to prevent legislative abuse( Unconstitutional

d. Laws With Geographic Classifications

Dean Milk Co. v. Madison (1951)

· Madison made it unlawful to sell milk that had not been processed and bottled within 5 miles of the city

· “Avowed purpose”, ensuring by inspection milk bottled under sanitary conditions, was acceptable

· BUT “practical effect” was to prevent sale of milk produced in Ill. and parts of WI.

· Erecting economic barrier protecting major local industry, discriminates against interstate commerce( Unconstitutional

· Cannot do, even to protect health and safety, if reasonable nondiscriminatory alternatives, adequate to serve legitimate local interests, are available

· Court found 2 alternatives

· Noted that it did not matter that in state milk is subject to same proscription

Fort Gratiot Sanitary Landfill Inc. v. Michigan Dep’t of Natural Resources (1992)

· statute barring private disposal facilities from accepting waste from out of county

· cited Dean Milk
3. Other Doctrines Concerning Discrimination

a. The Market Participant Doctrine- Exception 

· Dormant Commerce Clause analysis is not applied, state may favor local citizens over out-of-state economic interests

· Justifications for allowing this economic protectionism:

( state should be treated same as private companies

( protects some sort of state autonomy

( Congress can override market participant exceptions (BUT this makes it hard to argue that states are doing constitutionally protected things)

( Functional Argument: If states use resources to get in market, got money from its citizens and it makes sense to allow state to confine benefits of expenditures to its own citizens

( Another argument: state is generating economic activity, if it cannot benefit its citizens may not do activity at all

· How much does this exception swallow the rule?

Reeves, Inc. v. Stake (1980)

· state owned cement plant can favor in-state customers in times of shortage

· no restrictions on any resale-no downstream regulation

· Where state attempts to affect parties beyond those with whom it is contracting, regulatory consequences of state’s action may outweigh its “market participatory” consequences

· If state’s participation in market corners raw natural resources that the state has already processed, doctrine is less likely to be applied than where the state has invested labor and capital in manufacturing a product

South-Central Timber Development v. Wunnicke (1984) White

· buyers required to partially process timber in Alaska before exportation

· out-of-state firm attacks as violation of dormant commerce clause; Alaska defends by market participant doctrine-selling commodity it owned
· Court said market participant doctrine not applicable
· raw natural resource
· burdens on commerce affected more than those involved in immediate transaction
· doctrine will only apply where the effects of the state’s terms are limited to the particular market in which state was participating, not to broader one
· here, Alaska was engaging in “downstream regulation” of timber processing market 
· Rehnquist Dissent: Alaska could have promoted industry through other alternatives
· could have chosen to sell timber only to those companies that maintain active primary-processing plants in Alaska (Reeves) or could directly subsidize the primary processing industry within the state (Hughes v. Alexandria Scrap Corp.)
· since these were constitutional, Court’s ruling was unduly formalistic
· Brennan Concurrence: This shows how ridiculous the doctrine is, get rid of market participant exception
Dormant Commerce Clause


- Market Participant Exception



- Downstream Limitation

White v. Massachusetts Council of Construction

· entitled to protection of market participant doctrine, not held to be regulating employment contracts between public contractors and their employees, everyone affected by order held to be working for the city

· working for the city( market participant analysis

· shows difficulty of choosing how to classify-whether as market participant or downstream limitation

b. The Privileges and Immunities Clause of Article IV

· Comparative right: Does not affirmatively give you anything except equal treatment

· in a case where out-of-staters are discriminated against by a state acting as a market participant, the statute may be vulnerable to attack based on clause

· “the Citizens of each State shall be entitled to all the Privileges and Immunities of Citizens in the several States”

· alien or corporation may not take advantage of this clause (can with Equal Protection Clause)

· doesn’t protect against any kind of discrimination based on residency

· discrimination has to be about something that is a fundamental interest
Montana Elk Case: Discriminate against out-of-staters with higher hunting license fees but hunting not a fundamental interest so discrimination is not unconstitutional

United Building and Construction Trades Council v. Camden (1984) Rehnquist
· Ordinance required that at least 40% of work force on any construction project funded by the city must reside in city

· Doesn’t violate Commerce Clause but may nonetheless violate P and I Clause

· H: No market participant exception to clause

· Rationale for market participant exemption in this context is not as strong as with Commerce Clause

· Commerce Clause deals with regulation and state as market participant is not regulating

· P and I Clause bars any type of state conduct, regulatory or otherwise, which discriminates against out-of-staters on matters of fundamental concern

· Here, discriminatory conduct is state’s expenditures of its own funds which militates in favor of upholding the action against P and I attack

· P and I clause bars discrimination based on municipal residence, just as it bars based on state residence

· Although regulation burdens in-staters as well they at least have a chance to remedy at the polls, out-of-staters have no similar opportunity

· Ban on discrimination against out-of-staters is not absolute; tight fit between particular discrimination used and evil state is combatting is required

· Case remanded to see if Camden’s purpose is appropriate and if tight fit

· Blackmun Dissent: P and I Clause not intended to apply to municipal discrimination

· No danger of unchecked political process with this discrimination

· Can’t reconcile with Zobel v. Williams, where Court refused to find P and I violation (although there was an Equal Protection violation) because statute does not make distinction between native-born Alaskans and those who migrated from other states

c. Equal Protection Clause

· nonresidency has not been held to be a suspect classification for equal protection purposes

· no strict scrutiny for state schemes which discriminate against nonresidents

· standard of mere rationality

· (where P and I attack, equivalent of strict scrutiny with peculiar source and tight fit requirements)

4. Facially Neutral Statutes With Significant Effects on Interstate Commerce

· evenhanded on its face/disproportionately burdensome to out-of-staters

Exxon Corp. v. Governor of Maryland (1978) Stevens
· law prohibiting oil producers or refiners from operating retail gas stations in Maryland

· law enacted because of evidence that gas stations operated by them had received preferential treatment during 1973 oil shortage (Fairness argument)

· State regulating economic activities on basis of fairness considerations doesn’t violate dormant Commerce Clause as such 

· Efficiency Argument: Small stations will close, big ones will have oligopolistic power

· no gas produced or refined in Maryland( rule affected out-of-state companies exclusively

· conversely, vast majority who were helped by statute were in state

· statute attacked: (1) impermissibly discriminated against interstate commerce; (2) measure unduly burdened such commerce; (3) only federal government can regulate gas sales because of nationwide market

· Statute upheld:

(1) Statute did not discriminate.  Not all out-of-state companies were affected.  Fact that entire burden fell on some out-of-state companies was insufficient to establish that interstate commerce was discriminated against

(2) Statute might shift volume sales from one type of station to another but does not impermissibly burden interstate commerce.  Commerce Clause protects interstate market, not particular interstate firms, from prohibitive or burdensome regulation.

(3) No preemption- Dormant Commerce Clause may preempt entire field from state regulation only when lack of national uniformity would impede flow of interstate goods.  Not a lack of uniformity problem here. (Puts burden on large oil companies to go to Congress)

· Blackmun Dissent: This is protectionism, indistinguishable from Hunt
Hunt v. Washington State Apple Advertising Commission (1977) Burger
· NC required all apples have U.S. grade or no grade at all

· Prohibited display of Washington stringently-policed grades, had to obliterate printed labels or repack apples for NC

· H: Statute unconstitutionally burdened interstate commerce and discriminated against Washington (raised costs and stripped competitive advantage it had earned)

· NC claimed it was trying to protect customers from fraud

· Suspicious: Apples going to wholesalers, not consumers, applied to label of closed shipping containers-retail sales made after out of these containers; no grading is fine; wholesalers want the system; apple producers responsible for legislation

· Court found a scheme to be intentionally discriminatory

· Applied a balancing test: Burdens on interstate commerce far outweighed the limited benefit to NC consumers (Considered availability of non-discriminatory alternatives)

Minnesota v. Clover Leaf Creamery Co. (1981)

· prohibited sale of milk in plastic containers, allowed in paper nonreturnable cartons

· trial court: actual basis of statute is promotion of pulpwood industry, and ban would not promote conservation or save energy

· S. Ct.: not held to be protectionism, regulates evenhandedly, unlike statutes discriminating against interstate commerce

· No reason to suspect winners will be in-state; losers out-of-state

· Nondiscriminatory regulation serving substantial state purpose is not invalid because it causes some business to shift from a predominantly out-of-state industry to a predominantly in-state industry

· Only if burden on interstate commerce clearly outweighs the State’s legitimate purpose is there violation of the Commerce Clause

B. State Taxation of Interstate Commerce

Commonwealth Edison Co. v. Montana (1981)

· tax on the severance of coal, has lots of natural resources

· Commerce Clause challenge to tax was rejected

· Tax computed at same rate no matter where final destination

· Not a differential tax treatment on interstate and intrastate

· Montana may be exploiting its monopoly position but Commerce Clause does not give residents on 1 state a right of access at reasonable prices to resources of other states

Complete Auto Transit- shows that stated tests in cases challenging taxes as undue burdens on interstate commerce differ from the stated tests in cases challenging regulations

C. Congressional Action-Preemption and Consent

· when Congress exercises its power, to what extent does this exercise of valid congressional power restrict what the states may do?

( Direct Conflict: Supremacy Clause of Article IV-state law must yield to federal law

( No Clear-Cut Conflict: No single rule, general principles applied

· Express Preemption

· Implied Preemption-gives federal law more power but power comes through judicial interpretation

( Field Preemption: Intent to occupy field, no room for state supplementation

( Conflict Preemption: Compliance with both standards is impossible

· in areas where States have exercised their historic police powers (such as the health and safety of their citizens), courts must start with a presumption against preemption absent clear intent of Congress

· strongest argument for implied preemption is that otherwise Congress would have to monitor many state laws, big burden on Congress

Gade v. National Solid Waste Management Association (1992) O’Connor
· Illinois statutes for licensing workers dealing with hazardous waste, stated purpose of promoting job safety

· Are these statutes preempted by OSHA regulations?

· No direct conflict, state purports to be supplementing OSHA

· Whether federal statute should be understood as just a floor or as a floor and a ceiling

· Question of whether a certain state action us preempted by federal law is one of congressional intent

· Federal regulation not intended to be all-encompassing

· §18(a) Act does not prevent any State agency or court from asserting jurisdiction under State law over any safety or health issue where there is no federal standard in effect (Savings Clause- company in full compliance with federal standards can still be subject to state cause of action)

· why have this clause if states can have jurisdiction even when there is a federal standard

· § 18(b) states have option of preempting federal regulation (Ill. did not do)

· Seems like federal standard is meant to be a floor

· No express preemption

· H: Implied preemption-statute designed to avoid duplicative regulation-1 standard (could be state or federal)

· Kennedy Concurrence: Express preemption

· Dissent: Traditional area of state regulation, should start with presumption that states can still regulate UNLESS federal government indicated in statute they want to take over field or there is a direct conflict

· § 18(a) contemplates states having some role

Geier v. Honda (1999) Airbags Case

· having airbags in car was one of several options, not required- Standard 208

· federal standard does not exempt from liability under common law

· § 1392(d) statute says that no state shall have authority to establish or continue in effect any  non-identical standard

· district court: § 1392(d) preempted claim because recovery under common law tort theory (negligent for not putting in airbags) might establish a safety standard that was not identical to standard 208( summary judgement

· Appeal  on basis that SJ was in error because § 1392(d) expressly preserved all common law claims against preemption and term “standard” applies only to legislation or regulation

· State supreme courts: Come out in favor of state action, relying heavily on broad sweep of savings clause

· Court of Appeals (exception of 9th Cir.) held that such claims were impliedly preempted

· Standard could be understood to apply to requirements imposed by common law tort verdicts

· H: A verdict in (’s favor would stand as an obstacle t the federal government’s chosen method of achieving the Act’s safety objectives.  Act impliedly preeempts lawsuit.

· There was congressional decision to not force airbags in too quickly-thought this would undermine public support for airbags

· Here, agency, not Congress wants to occupy field

D. Interstate Mobility-Travel

· durational residency or fixed date residency requirements

· Court strikes down all durational residency requirements except divorce cases (Sosna v. Iowa) and public tuition cases

· Right to Travel-Generally accepted constitutional right, not specified textually but inferred out of American constitutional order

· Right to travel recognized as a fundamental interest

· Relevant Constitutional Provisions:

( Privileges and Immunities Clause of Art. IV

( Equal Protection Clause of 14th Amendment

 (Citizenship clause and Privileges and Immunities Clause)


       Crandall v. Nevada (1868)

· Court invalidated a state tax imposing a capitation tax on every person leaving the state

Edward v. California (1941)

· relying on Commerce Clause, Court invalidated state statute prohibiting any person from bringing any indigent person who is not a resident of the state into the state

Shapiro v. Thompson(1969) Brennan

· invalidated denial of welfare benefits to residents who had not resided in the jurisdiction for at least a year

· 1 year waiting period held to impair fundamental right of interstate movement (inferred from structure of Constitution, no specific textual provision)
· severe impact of denied benefits
· strict scrutiny: because of major interference with freedom to travel, the Court applied strict scrutiny, requiring that the one year waiting period be necessary to the achievement of a compelling governmental interest
· State’s policy reasons: 
( avoid being a welfare magnet state (subsidy motivated migration), welfare is not a

   constitutional right

( preserve financial integrity of state welfare program( unconstitutional objective

( providing objective residency test( legitimate but not compelling

( discouraging fraudulent collection of payments from more than 1 state( legitimate but

   not compelling

· none of interests asserted were sufficient, not compelling and could have been served by other means

· Harlan Dissent: Concerned about importance the majority attached to fact that newcomers might be deprived of necessities of life
· Court might apply strict scrutiny to any classification bearing on availability of necessities, an exception which would swallow up the standard equal protection rule( make Court a super-legislature
· Thought right of interstate movement could be protected by Fifth Amendment’s due process Clause, rather than Equal Protection Clause
· Brennan Dissent: Assumed magnet effect true, the reason it is a deterrent is part of the reason it is unconstitutional
· Unclear why, if there is an independent constitutional right to travel, the Court relied on the equal protection clause
Zobel v. Williams (1986)

· struck down Alaska scheme to pay $/per year of residence

· created permanent sub-classes of residents( violations of equal protection clause
· did not use right to travel but may not really be significant as “in reality, right to travel analysis refers to little more than a particular application of equal protection analysis”
Saenz v. Roe (1999) Stevens

· H: Privileges and Immunities Clause of the Fourteenth Amendment protects a particular aspect of the right to travel, the right of a person who has recently become a citizen of a state to enjoy the same privileges and immunities enjoyed by longer-standing citizens

· Right of newly-arrived CA residents to receive same welfare benefits
· CA, acting under express congressional authority, those new residents would receive benefits no greater than in prior state for 1 year
· (1) Does state have constitutional power to do this?
· (2) Even if not, does Congress have power to allow state to do it?
· P and I clause of Article IV narrowly designed to deal with state residents and non-state residents passing through, protects rights of state citizenship
· P and I of 14th  Am.: entitled to being treated same no matter how long you are in the state, part of national citizenship
· Broad, non-discrimination rule prohibits states UNLESS they can justify under strict scrutiny   
· Even in CA acting for purpose of reducing expenditures (permissible purpose) and not to deter migration of poor people (impermissible purpose) not acceptable means because financial needs are not dependent on how long in residence or previous residency
· Fiscal justification did not come close to surviving strict scrutiny
· Result not surprising, fact that relied on P and I clause rather than equal protection clause is surprising
· Breathes new life into Privileges and Immunities Clause of Fourteenth Amendment

· Congress may not authorize States to violate the Fourteenth Amendment
( still allowed to have bona fide residence requirements

· but waiting period went beyond a proof of genuine residency

· Rehnquist Dissent: It should be viewed as a legitimate test of bona fide residency
IV. Equality under the Fourteenth Amendment

A. Before the Civil War

Dred Scott v. Sandford (1857)

· H: Dred Scott not a citizen and cannot claim any of the rights and privileges of the Constitution( Court has no jurisdiction to hear case

· No state can by naturalizing an alien invest him with rights of a citizen of a state under the federal government, even though as far as state is concerned is a citizen with rights

· Slaves were not acknowledged as part of the people in Declaration of Independence

· Did Scott remain a slave after going to free states?

· Was Congress authorized to pass the Missouri compromise under any of the powers granted to it by the Constitution?

· Act of Congress which deprives a citizen of the U.S. of liberty or property (slave) merely because he went into a territory of U.S. and committed no offense cannot be considered due process of law

· Right of property in slave is distinctly and expressly affirmed in Constitution

· H: Missouri Compromise is unconstitutional (only second congressional statute to be held unconstitutional; first, 1789 Judiciary Act in Marbury v. Madison)
· Is the decision right as a matter of original intent?

· No constitutional definition of citizen, definition is at state level, federal piggybacks on this

· BUT 1 reading suggests that Court prohibits states from making any black a citizen, this is at odds with intent of C to maintain state sovereignty

( leads 14th Am. drafters to define citizenship and to overrule Dred Scott
· destroyed possibility for compromise, polarized issue

· constitutionalizing an issue makes political compromise difficult  

B. Reconstruction Period

· Reconstruction: Second moment of foundation

· Many central constitutional concepts first emerge

· No idea about citizenship, no constitutional commitment to equality until 14th Am.

· Changing ideas about balance between state and federal government

· Understanding that states can be as oppressive and tyrranical as a centralized government

· Federal courts as major agents of federal government

· 15th Am. deals with suffrage-makes it clear that 14th Am. was not meant to deal with this

· Was 14th Am. consistent with legal requirements of Article V amendment process?
· Ackerman argument, supplemental material

· First period of aggressive judicial activism, striking down national legislation as unconstitutional

· Supreme Court’s first opportunity to assess the impact of the Reconstruction Congress amendments came in the Slaughter House Cases

Slaughter-House Cases (1873) Miller 5:4

· monopoly given by LA to some slaughter-houses

· other butchers claimed that the statute deprived them of the opportunity to practice their trade, and thereby violated the 13th and 14th amendments

· denial of the P and I clause of the 14th Am. and the fundamental right to pursue livelihood, privilege that goes with citizenship

· Court rejects this argument by distinguishing between U.S. and state citizenship

· only privileges and immunities protected by this clause are the ones that distinctly belong to national citizenship

· “fundamental” civil rights, including the right to livelihood, are the domain of the states not the federal government

· if no protection under state law, out of luck, P and I clause does not add to rights in that area

· criticism of this reading: Ct defined so narrowly and tied so tightly to national citizenship that Congress could have legislated without the 14th Am

· even without amendment the privileges and immunities of national citizenship were protected against state action by virtue of the Supremacy Clause

· majority’s reading renders the Clause useless

· Dissent: Correct view is that the Clause guarantees to every U.S. citizen fundamental rights, including right to pursue a lawful employment

· Field Dissent: With majority reading, Clause is vain and idle enactment

· What Art. IV, section2 does for protection of citizens of one state, 14th Am, does for protection of every U.S. citizen against creation of monopoly

· Equality of right, exemption from all disparaging and partial enactments, distinguishing privilege of national citizenship

· Focuses on process issue (view gets adopted in Lochner era-apply to economic regulation)

· Bradley Dissent: Broader conception of fundamental rights- that is what has been done with substantive due process

· Both views get adopted in constitutional doctrine at different points, though they lose here

· Still good law BUT Saenz v. Roe breathed new life into P and I clause of 14th Am., clause protects a right to travel

· Slaughter-House Cases suggest a 2 tiered approach to 14th Am.:

( when rights of slaves at stake, read expansively to provide comprehensive federal

   protection

( when racial discrimination not at issue, protections of national citizenship are narrower,

   primary recourse for protection of rights in state government

· Most damaging judicial attack on Reconstruction legislation… 

Civil Rights Cases (1883) Bradley
· constitutionality of Civil Rights Act of 1875 challenged on ground that it was not authorized by any substantive grant of power to federal government

· Congress says it enforcing 13th  and 14th amendments

· 8:1 Act invalidated

· 14th Am. is prohibitory on states, not individuals
· Act declares acts committed by individuals-lays down rules for conduct of individuals in society, these are private wrongs, not reached by 14th Am.

· Court is policing the internal limitations of 14th Am., limits Congress’ power to regulation of state action, private action beyond scope

· 13th Am: Congress argues that private, racial discrimination is a consequence, entwined with slavery and involuntary servitude that we should be able to legislate to avoid servitude

· Ct: No, this runs slavery argument into the ground

· Majority view: Before Congress could legislate, state would have to violate equal protection 

· If state sanction, this could be sufficient to legislate

· Reading of 14th Am. grew out of same view of states as primary protector of individual rights that Court expressed in Slaughter-House
· Statute constitutionally offensive in part because it applies equally to cases in states where they have just laws protecting personal rights and where authorities are ready to enforce laws as to those cases in states that violate the 14th Am.

· Harlan Dissent: State has an affirmative obligation under 14th Am. to ban or address this conduct, it is appropriate for Congress to legislate to enforce state’s obligation

C. “Separate But Equal” Doctrine

· the statutes in question involve classifications on the basis of race but in a formal sense do not have disproportionate effects along racial lines

· service not denied, but separate

· no focus on actual equality of services
Plessy v. Feguson (1896) Brown
· H: Separate but equal treatment does not violate equal protection

· Separate but equal accommodations on trains

· This is social equality, not political or civil equality

· Social equality, not a goal of the Equal Protection Clause, can only be achieved through voluntary action, not through statutes

· Reasoned that separate but equal was not a badge of inferiority,

· If blacks feels that way it is not the law, but their construction of it

· With this rationale, could all other distinctions be validated

· Court: No, arbitrary distinctions will be illegal, this is a reasonable distinction

· Appeal to customs and local practices

· Meaning of equal protection derived from social baseline

· Harlan Dissent: Law may appear facially neutral, excluding blacks from white cars and whites from black cars, but everyone knows it was really designed for the former

· Attaches different social meaning than majority, social meaning is to express view that blacks are inferior and this is inconsistent with 14th Am.

· Therefore, statute interferes with personal freedom of black people-violation of equal protection

· “our Constitution is color-blind”

Different Considerations for Courts:

a) Social Meaning: How much should constitutionality focus on social meaning? Congressional intent is used to interpret statutes, may be different or same as social meaning

b) Incitement to racial violence: Public law has effect on private actions, is it appropriate for Court to consider this.  If so, where should Court come out on desegregation if it incites violence?

c) Actual effects (Not considered in Plessy)

D. Desegregation

· Strategy of NAACP was to accept Plessy on its own terms and then challenge its application, particularly in education where it would be easiest to show that separation is not equal 

· Bring lawsuits initially against higher education

· Court addressed the equality problem:

Cumming v. Board of Education (1899) Harlan

· challenge by blacks to tax assessment, money used to support high school for whites only

· black high school closed

· challenge rejected as they were requesting injunction that would only serve to hurt school for whites, not open school for blacks

· Question: which institution of government should determine whether the facilities are equal, and how should that determination be made?

· State officials as long as they act in good faith and determinations were reasonable

Missouri Ex Rel. Gaines v. Canada (1938) Hughes

· law for separate education

· no parallel law school for blacks, arrangements for some education
· state court would allow Gaines admission, stressed availability of law schools in adjacent states
· S.Ct: It is beside the point what other states provide, whether it is as good, the point is what does Missouri provide to whites and deny to blacks because of race
· Denial of equality of legal right to enjoyment of privileges which state has set up
Sweatt v. Painter (1950) 

· When lawsuit started, Texas quickly hobbled together Black law school 

· Court ordered the admission of a black student to white school

· Court held that facilities were not equal (library, faculty…)

· Court said that even if resources similar, in law school, interaction with other students is so critical that there is no equality with separation

McLaurin v. Oklahoma State Regents (1950)

· Black student admitted to white school, under threat of litigation, but made to sit, eat, study separately

· Even though facilities equal, Court held the restrictions unconstitutional because they impaired and inhibited his ability to study, engage, exchange views, and to learn his profession

Brown v. Board of Education of Topeka (1954) Warren

· rejected the notion of separate but equal for education for public elementary education

·  Court bases decision on:

1) Actual effects of this system of education – determines that whatever the formal equality is, in practice not so. Turns to nascent social science work on dolls. Problem is that the same result occurred in states that did not have segregation. Should constitutional doctrine ever be based on social science? Note that originalism has also been wrong but interpretations relying on it are still good law.  Relying on social science and empirical evidence.

2) It is impossible to determine original intent because state of public education is dramatically different today. Argument from within originalism, that they want to use it but it provides no answer.  14th Am. history is irrelevant

· Court reasoned that even where there is equality of “tangible” factors, intangible factors prevented children who were restricted to all-black school from receiving equal educational opportunities (generates feeling of inferiority)

· Kushnet argues that framers meant to eliminate racial discrimination in right to contract

· Freedom of contract was crucial to public life in that period but not public education. Could conclude that framers wanted to eliminate racial discrimination in central areas of public life, something into which education has moved. Is inquiry into to what things occupy the same status in society, a good one? Would this make discrimination in public pools OK?

· Brown’s substantive understanding of equal protection can be understood in three ways:

Segregation can be seen as unconstitutional for any of the following:

1) Formal reading: Any kind of state endorsement of racial classification violates equal protection. Equality means colorblindness

2) In the context of the statutes involved, the policies were understood to reflect views of racial hierarchy

3) Anti-caste / anti subordination principle. 14th Am. should be understood to eliminate an existing caste and legislation that furthers this caste is in violation. Can go hand-in-hand with social meaning view

· Alternative Rationale and Explanations for Brown: (p. 528)

( Weschler: Constitutional issue of state-enforced segregation may not be one of

                   discrimination but of denial of freedom of association
· claim that when choosing between denying association to those wish it and imposing on those who would avoid, basis in neutral principles for holding that claims for association should prevail

      ( Bell: Desegregation in interest of white majority trying to lend credibility to struggle with

                 Communism, win hearts of 3rd world people

         - But then why did it need to be judicially enforced? 

Bolling v. Sharpe (1954)

· Same conduct by federal government not permissible

· Criticisms:

(1) No equal protection clause in 5th Am. 5th came before 14th 

(2) If Reconstruction Congress meant to include federal government, would have said so expressly as it did in 15th Am.

(3) Congress trusted federal government, was concerned about states

Brown v. Board of Education of Topeka II (1955) Warren

· Implementation decision

· Court did several significant things:

(1) Gave federal district courts primary responsibility for supervising desegregation because of their “proximity to local conditions” and the “possible need for further hearings”

(2) No precise guidelines for carrying out desegregation. “General equitable principles”

(3) “All deliberate speed”- Did this language legitimate resistance? A ( whose constitutional rights have been violated by state action would normally be entitled to immediate relief.  Court feared chaos and violence, take into account the public interest in eliminating desegregation “in a systematic and effective manner”

· Desegregation did not really begin until Congress tied funds to it in 1965

· Denied funds to schools that did not desegregate

· Financial leverage of government( effective implementation of Brown
· Where there is resistance, the power of law has to be coerced and financial incentives seem more effective at shaping conduct. This can be seen positively as a check on the disturbing power of judicial review – if Court fails to rally larger political system to its decisions, they will have less effect – or negatively as weakness of the institution.

E. Modern Equal Protection

( What equal protection stands for: A general guarantee against defective or corrupt

    political processes

· Michelman: Politics is where questions are worked out, inappropriate for courts to look into questions debated by politics

· Equal protection does not stand for individualized protection, government has to use classification and generalizations to achieve efficient policy

1. Rational Basis Review

· where neither a suspect class nor a fundamental right is implicated, the Court will review a classification with extreme deference and heavy presumption of constitutionality

· most general economic and social welfare legislation falls in this category

· “mere rationality”: conceivable that there is some rational relation between means selected by legislature and legitimate legislative objective (as long as not “purely arbitrary”)

· broad, deferential reading on “legitimate public objective”

· Rational review may be understood as guarantor of political process that is public-regarding and not merely the product of self-serving activity

· On this view, differential treatment violates equality principle when it advances interests of politically powerful (special interest, partial enactment Field in Slaughter House)

· BUT differential treatment may be violate equality principle when serves public welfare 

Railway Express Agency v. New York (1949) Douglas
· NY traffic regulation bans placing ads on vehicles, except that owner of vehicle is allowed to advertise his own products

· Purpose: To reduce traffic hazards

· Challenged on theory that these vehicles are no less distracting

· Ordinance upheld:

( legislature could have concluded that there is some reason- No record or legislative 

   history required

( as long as vehicles contribute to problem to some extent, it is okay to legislate one 

  step at a time
· BUT equal protection is a comparative right, going 1 step at a time seems to undersut any claim of right

· Court does not take these cases seriously

· Court is not allowing legislative losers to fight again in court

· Jackson Concurrence: Majority’s rationale is an invitation to arbitrary action

· Under-inclusive act, “regulation of the few” would allow legislators to choose a few to whom they apply legislation and escape political retribution that may result if large numbers were affected

· Statute should be upheld because there is a real difference between doing in self-interest and doing for hire

· 1 thing to tolerate action from those who act on their own

Williamson v. Lee Optical (1955) Douglas

· Optometrists or opthamologists are permitted to fit lenses, ready-to-wear sellers are not 

· Legislature says they are trying to protect consumers and ( says this is arbitrary special interest legislation

· Court barely looks at this and will not look into whether classification was reasonable. No demand of evidence, empirical inquiry, brushed aside

· Court’s cavalier approach seems to be endorsement of Jackson’s view that legislation can prefer one set of interests over another 

· If it didn’t endorse, it would have investigated such things as whether consumers really protected

Minnesota v. Clover Leaf Creamery Co. (1981) Brennan

· Plastic milk cartons prohibited and permitted cardboard cartons 

· ( says that facts do not fit legislatures claim that cardboard better than plastic

· State seems to be trying to protect pulpwood industry 

· ( claims Commerce Clause and Equal Protection violations

· Says there is no good reason for classification other than protectionism

· Court: As long as there is room for debate, as long as some evidence, we will not aggressively second guess or review legislative classifications that involve economic interests

· Sunstein view(p.576): Function of rationality test, though highly deferential, is to ensure that classification rests on something more than naked preferences

· Legislature has to come forward and state public purpose

· It is a public policy preference, not a naked preference

· But if courts do not examine this preference at all, no record, no facts needed, may well be naked preferences, court does not seem committed to avoiding this

· Saying we just prefer one economic interest to another is unconstitutional

· No partial enactment, special interest legislation permitted (Field dissent in Slaughter)

· At odds with Jackson concurrence in Railway Express, saying this mere rationality allows naked preferences 

New York City Transit Authority v. Beazer (1979) Stevens

· Refusal to employ methadone users- Public safety

· H: Although rule may be broader than necessary and even if unwise to use general rule and not individualized consideration, matters of personnel policy that do not implicate principles safeguarded by Equal Protection Clause
· Not against an individual or category of persons, represents a policy choice
· Because it does not circumscribe a class of persons characterized by some unpopular trait or affiliation, does not create or reflect any special likelihood of bias
· Court will not interfere with policy decision
· Passes rational basis review, even if less rational in terms of some part of classification than others
· Equal protection does not require the most efficient policy, as long as there is some tendency to serve goal of safety
· White Dissent: This group maps onto another classification-poverty
· This classification should trigger heightened scrutiny
City of Cleburne v. Cleburne (1985) White

· Denial of special use permit for operation of group home for mentally retarded

· Court refused to treat mental retardation an explicitly “quasi-suspect” group
· 4 reasons why is it not appropriate to accord heightened scrutiny:
(1) Judiciary should be making substantive judgements about legislative handling of the retarded.  Judiciary ill-equipped for this, not its job to second guess

(2) Array of legislative responses to plight of mentally retarded show there is no “continuing apathy or prejudice” on the part of the lawmakers

(3) The fact that these legislative responses have occurred negates the claim that mentally retarded are politically powerless, can’t attract lawmakers’ attention

(4) Would have to extend heightened scrutiny to other groups as well.  No principled way to deny quasi-suspect status.

· While purporting to apply “mere rationality” standard, the Court clearly gave a more rigorous review than it had to purely economic regulations

· Rationality review with a bite
· Motivated by historical and current prejudices against group, although this was not enough for quasi-suspect class
· Rejected argument that it was unsafe-no reason to justify discriminating between nursing home
· Court not allowing “one step at a time” reform as it did in Railway Express Agency
· Stevens Concurrence: There is a problem with strict categories of review
· Better to have equal protection doctrine that works through a spectrum
· May consider kinds of groups affected and kinds of interests
· Criticism of doctrine is that is varies case by case, not much predicitive content
· Marshall Concurrence: This is heightened scrutiny masquerading as rational basis, let’s just admit it
U.S. Railroad Retirement Board v. Fritz (1980) Rehnquist
· Benefits for railroad workers

· As long as there is a “plausible” reason for Congress to have made classification scheme, lowest-level review was satisfied

· Didn’t matter whether this reason actually did underlie the legislative decision, “constitutionally irrelevant”

· Court has never insisted that a legislative body articulate its reasons for enactment

· Stevens Concurrence: Purpose should be considered only if it was actual OR a legislative purpose that we may reasonably presume to have motivated an impartial legislature

· Brennan/Marshall Dissent: Challenged classification may be sustained only if it is rationally related to achievement of an actual legitimate governmental purpose

· Post-hoc justifications should be viewed skeptically

U.S. Department of Agriculture v. Moreno (1973) Brennan
· Court refused to treat Congress’ possible desire to exclude “hippie communes” from federal food stamp program as a legitimate objective

· Slightly higher level of scrutiny involved by refusing to treat proferred legislative purpose as legitimate

· ACTUAL PURPOSE REVIEW p. 591

· Nordlinger v. Hahn: Recent discussion suggesting that Court may be receptive to measuring statute against actual purpose in some circumstances

· But there is a lot of talk of accepting any reasonable state of facts and “could have been”

· Epistemological problem in discovering actual purpose

2. Heightened Scrutiny and the Problem of Race
· Requirements To Trigger Strict Scrutiny:

(1) Purposeful Discrimination

(a) law discriminates on its face

(b) law, although neutral on its face, is administered in a discriminatory way

(c) law, although neutral on face and applied in accordance with its terms, enacted with a purpose of discriminating

(2) Of an especially invidious or prejudicial sort (race)

Stone footnote 4 in Carolene Products: “Prejudice against discrete and insular minorities may be a special condition…which may call for a correspondingly more searching judicial inquiry”

Other possible requirements:

( Immutability of characteristic

( Prevalence of stereotypes about a group

· Ely, Democracy and Distrust, enhanced judicial review is motivated by the harms of prejudice

· Prejudice against discrete and insular minorities justifies judicial intervention

· Does this analysis adequately distinguish between groups that are unfairly treated in the political process and groups that are simply outvoted?

· Would limit judicial intervention to cases where a group suffers political losses because of generalizations about its members thatare more inaccurate than legislature realizes

· Strauss: Strict scrutiny of racial classifications is not designed to eliminate inaccurate generalizations because if it was a showing of factual accuracy could defend these classifications

· Maybe it is to prevent these facts from continuing to be true

· BUT why should we assume courts are more sensitive than legislatures to unconscious racism Ackerman
· Strict scrutiny is nearly always fatal (but see Korematsu)

· Under strict scrutiny, statute will be upheld only if

(1) It is found to be necessary (not merely appropriate) to the attainment of some

(2) Compelling (not merely desirable) governmental objective
a. Race-Specific Classifications That Expressly Disadvantage Racial Minorities

Strauder v. West Virginia (1879) Strong
· only white males over 21 are eligible for jury duty, explicitly excluded blacks

· H: On its face discriminates against blacks, violation of Equal Protection Clause

( Where law is found to discriminate on its face, Court will not require that it had actual discriminatory impact.  Mere risk of this impact is sufficient, given facial discrimination



       Yick Wo v. Hopkins (1886)

· Ordinance bars operation of hand laundries in wood buildings, except with special consent

· Consent given to nearly all non-Chinese applicants, denied to nearly all Chinese

· H: Discrimination in administration( violation of Equal Protection Clause

Korematsu v. United States (1944) Black

· Post-Pearl Harbor military order excluding all persons of Japanese ancestry from certain West Coast areas

· Established framework for strict scrutiny:

(1) Ends (policy objectives offered for classification) must be justified by most pressing public necessity

(2) Statute has to bear close and substantial relationship to pressing public necessity

· Statute upheld, survived strict scrutiny (last case where racial or ethnic classification survived)

· H: Compelling need to prevent espionage and sabotage, and no practical and sufficiently rapid way for military to distinguish loyal from the disloyal

· Extreme emergency, military necessity

· Murphy Dissent: View relied on assumption about people of Japanese ancestry

· Individualized hearings, at least for U.S. citizens could have been held

· Jackson Dissent: (Hyper realist about political power and the law)

· No attempt to exclude German or Italian aliens (suggestion of racial prejudice)

· Mistake to justify the statute by saying it conforms to conventional tests of constitutionality

· These questions should not be brought to civil courts as constitutional issues

· If you put courts in this position, this will obviously be the result, but there are dangerous consequences, legality and constitutionality gets distorted

· Ought to dismiss these cases, go to military tribunal, don’t want to make precedence that affects broad areas of law

b. Non-Race-Specific Classifications That Disadvantage Racial Minorities
Washington v. Davis (1976) White
· Verbal and reading comprehension tests for policemen

· Blacks failed four times as frequently as whites
· (s, unsuccessful black applicants, claimed that differential impact made hiring process violative of equal protection
· H: Need discriminatory purpose for racial discrimination to be violative of equal protection
· Showing of disproportionate racial impact is a factor in ascertaining intent, BUT it is not sufficient by itself to prove discriminatory intent
· No intent standard for Title VII cases but not when source of discrimination claim is Equal Protection Clause
· Absent of intent requirement might invalidate a whole range of tax, welfare, public service….
(1) What are alternatives?

· (: When there are disproportionate effects along racial lines, shift burden to state to meet standards of heightened scrutiny

· BUT (Ely) in depth review on race needed every time government makes policy

· might refrain from policy choices that could not be defended to court

· promotes hyper race consciousness, exactly opposite of what Equal Protection Clause should do

(2) What are justifications court makes for result?

( Substantive Justification: Anti-Davis would impose affirmative obligation on

                                            government actors to avoid disproportionate effects

( Institutional Justification: Leave this to legislature

· Constitutionalizing redistributes institutional authority

To have legislature defend so much of legislative product in court is a troubling doctrine

(3) What constitutes a discriminatory purpose?

· Discriminatory purpose does not need to be the sole purpose
Arlington Heights v. Metropolitan Housing Development Corp. (1977) Powell

· Enough that discriminatory purpose is a motivating factor in legislature’s decion to enact statute

· Presence of second, non-discriminatory motive will not immunize statute from strict scrutiny

Hunter v. Underwood (1985)

· voting law enacted to disenfranchise poor whites and blacks 

· fact that disenfranchisement of blacks was “but-for” motivation for law was enough to make it a violation of Fourteenth Amendment

Personnel Administrator of Mass. v. Feeney (1979)

· Veteran preference statute, overwhelmingly exclusionary effect on women

· Legislation must have known this would be the effect( discriminatory purpose

· H: Not intentionally gendered, too many men also affected

· Awareness of consequences not sufficient to prove discriminatory purpose

· Only if legislature chose this course because of and not merely in spite of, adverse effect on women could it be said  to have been intentional discrimination

( Davis means more than foreseeability, has to have chosen BECAUSE OF

Different Views of Discriminatory Purpose:

( Selective Indifference: Reflects idea that equal protection requires impartiality on 




          part of legislature

( Affirmative Animus (Feeney)

( Foreseeability and Failure to Act

( Foreseeability and Availability of Neutral Alternative 

(4) Should this be treated same as Dormant Commerce Clause with purpose and effect?

· Court seems to be applying protectionist interest inquiry (See Exxon)

· Should courts look at effects? Do a balancing process?

· Pure effects are not enough

c. Race-Specific Classifications That Benefit Racial Minorities
AFFIRMATIVE ACTION POLICIES:

(1) What is the appropriate standard of review

(2) What kinds of justifications are offered

( remedial justifications

( prospective justifications

(3) What is Court’s perception of appropriate political institution for resolving issues

(4) Problem of victim specificity-Who can benefit from programs constitutionally

(5) Narrow tailoring of means used

· Is it necessary

· Are there race neutral means available that could accomplish the objective
2 Polar Positions:

( Equal Protection Clause requires colorblindness( strict scrutiny applied to all

   racial classifications

( Race consciousness in these programs is radically different from race

   consciousness of policies that brought up strict scrutiny.  Policies advance equal 

   protection, don’t raise concerns about violation( no strict scrutiny

· Court has never embraced either position as a whole

· There is a lot at stake with standard of review

· If standards mean the same thing as in earlier cases, fight over review is at fundamental level of legitimacy of affirmative action 

· If standards are to be elaborated, not necessarily applied the same way, debate is deferred to the next stage

· O’Connor stresses that strict scrutiny does not mean struck down

Regents of the University of California v. Bakke (1978) 

· Medical school admissions had quotas for minorities

· No majority opinion; 6 opinions

· Brennan, White, Marshall, Blackmun believed plan was completely constitutional

· Would have upheld program and would have used intermediate scrutiny because of risk racial classifications pose

· 4 tests program would have to meet to avoid strict scrutiny:

(1) Must not involve a fundamental right

(2) Disadvantage class must not have traditional indicia of suspectness (political powerlessness, history of purposeful unequal treatment)

(3) Racial considerations must not be completely irrelevant

(4) Racial classifications must not stigmatize-not be drawn on presumtion of inferiority

· Purpose of remedying prior discrimination was legitimate and sufficiently important to satisfy intermediate test

· Use of race was reasonable in light of program’s objectives

· No valid distinction between Harvard plan and quota system

· Believed Title VI applied a constitutional standard, only intended to prohibit racial criteria that would violate 14th Am. if employed by a state (Powell agreed)

· Stevens, Burger, Stewart, Rehnquist did not reach constitutional issue, believed program was unlawful on statutory grounds, violation of Title VI

· Believed Title VI to mean race cannot be basis of exclusion

· Powell: Agreed with first group that Title VI used constitutional standard, majority opinion for proposition that Title VI was violated only if Constitution was violated, had to address constitutional issue

· Agreed with first group that a university should be able to take into account race as part of admissions process

· BUT argued that racial classifications are suspect and should be subject to strict scrutiny

· Applied strict scrutiny:

(1) permissible and substantial objective: 

Considered 4 objectives:

( only permissible one would be educational benefits of ethnically diverse

   student body

( Need to reduce historic shortage of minority doctors

( Need to increase number of doctors to serve underserved communities

· this prospective justification is impermissible absent evidence that this actually happens

( State had legitimate and substantial interest in remedying prior discrimination,

    interest did not justify program because there was no prior judicial,

    administrative, or legislative finding of prior discrimination

(2) Necessary to accomplish objective: Did not find quota scheme necessary( not permissible

· Refused to enjoin all use of race- “plus” factor system proposed (Harvard plan)

· Stressed that this plan weighed all factors, treats each applicant as an individual

Fullilove v. Klutznick (1980) Burger
· Affirmative action program at federal level for public contracting

· No majority opinion

· Upheld but reaching outer limits of congressional authority

· Emphasized narrowness of holding- limited duration of program

· Racial classifications, even in remedial context, calls for close examination

· Stewart Dissent: “Under our Constitution, government  may never act to the detriment of a person solely because of that person’s race”

Wygant v. Jackson Board of Education (1986)

· Harder to justify these programs at lay-off stage

· Particularly troubling because we are burdening individuals with expectations and reliance interests  (unlike at entry or even promotion stages)

· Role model argument is problematic (this is prospective, rather than remedial)

· Pre-Croson compromise: Series of cases decided in which affirmative action measures were utilized to remedy employment discrimination

· Use of race-conscious goals or timetables not per se unconstitutional

· No actual victim requirement, class-wide relief allowed

· Careful scrutiny needed

· Unwilling to accept race-conscious measures as the norm

· Plans must be bounded in some way, unlikely to survive constitutional attack if costs were broadly diffused

· Powell retires, Kennedy appointed ( Conservative majority( unraveling of compromise 

City of Richmond v. J.A. Croson Co. (1989) O’Connor

· Set-aside program

· First case in which a majority of the Court agreed on what level of review should be applied to race-conscious affirmative action programs( STRICT SCRUTINY
· Contractors on contracts funded by city required to subcontract >30% to minority business 
· Minority businesses include Black, Hispanic, Asian, Indian, Eskimo, Aleut
· City: Plan designed to overcome effects of past discrimination against Blacks in construction industry, remedial in nature
· Prospective justification is not permissible, must be remedial
· Some evidence of this discrimination
· Congress had similar plan and there were congressional findings of this discrimination nationwide
· Strict scrutiny required because:
(1) No way to tell which classifications are truly benign or remedial and which may be motivated by notions of racial inferiority or simple race politics (e.g., black majority on city council in Richmond)

(2) Stigmatic Harm: Group will be viewed as less competent and unable to succeed without special protection

(3) Unless strict scrutiny, will never achieve goal of race-neutrality (accuses Marshall’s dissent of advocating a watered-down version of equal protection review that assures race will always be relevant in American life)

· O’Connor: Strict scrutiny required plan be struck down:
(1) Objective: No direct evidence of discrimination by anyone in Richmond (amorphous claim); no evidence there would be more minority had there not been discrimination; no showing of how many minority firms could have done work

(2) Inadequacy of evidence

( needed to identify discrimination with some specificity 

· Did not show compelling need and unable to show plan was narrowly tailored to remedial objective
· Where did 30% come from?
· No showing that race-neutral means would not increase minority participation adequately
· Strict scrutiny does not mean fatal
· Scalia Concurrence: Not allow race-conscious measures ever even as a means of remedying past discrimination by anyone other than government itself
· Stevens Concurrence: Agreed with strict scrutiny
· Disagreed that these classifications are only permissible for remedial justification
· Thought there may be some other legitimate public purpose
· Agreed plan should be invalidated in part because benefiting class not limited to victims of discrimination (minority groups, who had never even been in business in city, included)
· Marshall (joined by Brennan/Blackmun) Dissent: Disagreed with strict scrutiny standard
· Intermediate level: “Must serve important governmental objectives and must be substantially related to achievement of those objectives.”
· Profound difference separates actions that are racist and governmental actions that try to remedy effects of racism 
· Agreed that minority control in Richmond is a factor to be considered in determining appropriate level of scrutiny
Significance of Croson:

( Need precise legislative findings

( Societal discrimination will not suffice

( Possible to prove past discrimination by inference

( Remedying past discrimination seems to be only objective that will be held compelling
   (Diversity-uncertain)

( Narrowly tailored- means must look into race neutral means

Metro Broadcasting, Inc. v. Federal Communications Commission (1990)

· Used intermediate standard of review for race-conscious program by Congress to help minorities in broadcasting

· Rationale was that minorities were underrepresented and diversity in broadcasting is important

· No evidence of discrimination by FCC, not remedial justification, prospective

Adarand Constructors, Inc. v. Pena (1995)

· Financial incentive to contractor who awarded sub to a disadvantaged business

· Whites could qualify, although minorities automatically did

· OVERRULED Metro Broadcasting:

(1) Used intermediate standard of review( rejected, Strict Scrutiny across the board (congressional statutes as well as state and local)

(2) Prospective diversity justification( No longer permissible as reason for government to justify these programs

· O’Connor: overrule because it departed from one of core principles of Court’s earlier cases on affirmative action

· Principle of congruence: Equal protection analysis with 5th Am. (federal government) is same as under 14th Am.

· Intermediate review undermined 2 other core principles of skepticism of all racial classification and consistency of treatment irrespective of race of burdened/benefited group

· 5th and 14th protect persons, not groups

· Stressed that strict scrutiny is not necessarily fatal- need narrow tailoring
· Remanded the particular regulation with suggestions

(1) Whether governmental interest being served is compelling
(2) Whether race-neutral means might have been effective to achieve that interest

(3) Whether remedy was appropriately short-lived so as not to last longer than discriminatory effects it is designed to eliminate

· Scalia and Thomas Concurrences: Would go even further-can never be justified

· Thomas identified the paternalism and said these classifications are as noxious as discrimination inspired by malicious prejudice
· Stevens Dissent: Rejected “consistency” principle-It is the difference between no trespassing sign and a welcome mat difference between a caste system and one that seekd to eradicate racial subordination
· There are strong reasons to reject “congruence” principle and give more deference to Congress with these programs
(1) Congress’ special enforcement powers: § 5 of 14th Am. enhances Congress’ powers concerning matters of race.  By contrast, the states’ use of race-conscious measures was what Am. was directed against

(2) Congress’ programs represent the will of the entire nation’s elected representatives, whereas state’s programs may affect nonresidents who had no role in enactment.  Just as Congress can burden interstate commerce even though states cannot, Congress should have greater leeway to use race to combat effects of past discrimination

· Adarand federalizes Croson
Hopwood v. Texas (1999) 

· Race as factor in admissions program

· Sweeping rejection of affirmative action programs
· Race may not be used as a factor in public-university admissions, unless consideration of race is needed to reverse present effects of past discrimination by the particular unit of the university now making the admissions decision
· May not take race into account for purposes of increasing diversity- not a compelling goal
· (Strict scrutiny used for review)
· Recent decisions are pushing hard towards view that remedial justification is only permissible one
· Still remains to be seen if despite the precedents, the Supreme Court will continue to view education as distinct (Where is Bakke now?)
· Despite the record of discrimination, remedial justification was not a compelling interest
· Needs to be discrimination of law school, not just university-Institutional specificity

· Concurrence: Not appropriate to overrule Bakke
· Nonetheless, this program does not meet the requirements
· To the extent that the Texas program is typical, sweeping decision
· Moreover, in terms of record and remedial justification, Texas would have seemed to be in the best position to prevail
· Although Powell alluded to possible constitutional program in Bakke maybe this is impossible to implement practically
· Is it the form or the substance of program that is really problematic
· Texas’s program seems to be more similar to Harvard plus factor than quotas
3. Heightened Scrutiny and the Problem of Gender
Bradwell v. Illinois (1873) Miller

· Litigated on same theory as Slaughter House
· Central aspect of citizenship is right to free labor, women should be allowed to practice law
· But Slaughter House gave such a narrow definition of rights of national citizenship
· Easy case for those who concurred should be harder for Bradley who dissented
· Bradley Concurrence: Fundamental rights protected by Privileges and Immunities Clause of 14th Am.( right to labor is protected BUT this classification is reasonable, given nature and delicacy of women
· Similar style of reasoning as in Plessy( naturalization of social order
· Scientific, natural ideas inform legal categories of race (Plessy) and gender (Bradwell)
( Some of these cases may be problems of factual obsolescence- Statute enacted at time

   when facts about economic circumstances of women were different
· Statutes reflect generalizations that may have tracked facts at time of enactment
( Obsolescence in formative foundations for statute

· Based on assumptions about appropriate gender roles

· Court could strike down statutes not because of substantive impermissibility but because they rest on obsolete facts or assumptions

-     Process-oriented doctrine, does not reach ultimate question of permissibility

· For most part with gender, Court seems to be mopping up obsolete statutes

· Constitutional doctrine has not played a significant role in evolving cultural issues about gender

· Originalism, 14th Am and gender- 14th Am about race, not gender

· If it has to be consistent with understanding of 14th Am. at time of enactment, Brown is problematic because seems clear that separate (but equal) was not unconstitutional

· Bork: Brown is rightly decided because it is clear that race was at the heart of the Equal Protection Clause, courts can make generalizations about concepts of equal protection that extends to outlawing practices that were permissible when adopted as long as generalization is in category of race.  This is different than extending to other groups (gender).  BUT it is drafted generally, not limited to race, not meant to be so specific

Reed v. Reed (1971) Burger
· First S.Ct. decision to invalidate a gender classification

· When 2 people equal in inheritance chain, it goes to the man
· Violation of Equal Protection Clause: Goal of reducing load of probate courts may be permissible but means used to achieve goal-gender classification- was the very kind of arbitrary legislative choice forbidden by Equal Protection Clause
· Gender difference of competing applicants bears no rational relationship to state objective that is sought to be advanced by statute
Frontiero v. Richardson (1973) 

· Men in military could automatically claim wife as dependent

· Women had to prove dependence

· Court divided on standard of review, but 8 agreed distinction violated equal proetction component of 5th Am’s due process clause

· Brennan: Gender classifications, like racial, are inherently suspect( close scrutiny

· Found support for this in Reed since Court had implicitly rejected rational-basis analysis by rejecting the apparently rational explanation

· Sex, like race, immutable characteristic

· Sex frequently bears no relation to ability to perform or contribute to society

· Explicit rejection of mere rationality test, must be subject to strict scutiny

· (later retreat to intermediate scrutiny)

Cleveland Board of Education v. LaFleur (1974)

· Due process did not permit “conclusive presumption” that women were medically unfit to teach BUT Weinberger v. Salfi (1975) sharply restricted use of this technique for attacking statutory classifications

Weinberger v. Wiesenfeld (1975)

· Used equal protection analysis to strike down part of Act entitling a widowed mother, but not a widowed father, to benefits based on earnings of deceased spouse

· Cited Frontiero as standing for proposition that gender classifications based on archaic and overbroad generalizations were unconstitutional

Stanton v. Stanton (1975)

· Another attack on old notions- striking down statute that made parents support sons until 21 and daughters until 18
Craig v. Boren (1976) Brennan

· 18 for women; 20 for men for sale of beer

· Constitutional claim was that statute denied equal protection to males 18-20
· Applicable standard articulated: “classifications by gender must serve important governmental objectives and must be substantially related to achievement of those objectives”
· Seems to have formulated middle ground between rationality and strict scrutiny
· Insufficient correlation between objective, promoting traffic safety, and statute
· Maleness could not serve as proxy for drinking and driving since such small %
· 3.2% is supposed to be non-alcoholic 
· Doesn’t make sense-only sale, not consumption, of alcohol prohibited
· Poor fit between means of regulation selected and the end sought to be achieved.  Too tenuous to constitute substantial relation between means and end
· Stevens Concurrence: Law can’t possibly be doing anything of value-too stupid
· Rehnquist Dissent: Mere rationality standard, would not have objected to intermediate-level scrutiny for discrimination against women, but no reason why if against males
· Didn’t think % of males drinking and driving was relevant, but whether this % is higher than for women
( Today need “exceedingly persuasive justification” U.S. v. Virginia (1996)

· does political power argue against strict scrutiny for particular group? Ely p.711 

Michael M. v. Sonoma County Superior Court (1981) Rehnquist
· Statute making men but not women liable for sexual intercourse with partner under 18

· State’s asserted purpose of protecting teen pregnancy was held “important” and punishing man and not woman was held to be “substantially related” to achievement of end (Plurality)

· Necessary (though not sufficient) condition for “benign” sex discrimination to be legal is that men and women are differently situated in a way relevant to statute’s purpose

· Appeals to biological difference, pregnancy

· Statute trying to equalize deterrence on sexes (women have pregnancy)

· Enforcement of statute would be more feasible if girl exempted from prosecution (Argument that gender-neutral statute might not work)

· Brennan and Stevens Dissent: Even if prevention of teen pregnancy was goal (which was suspect) male-only prosecution did not substantially advance goal

· Statute that applied to women also would be even stronger deterrent

· “Fact that a class of persons is vulnerable to risk that statute is designed to avoid is a reason for making the statute applicable to that class.”

Rostker v. Goldberg (1981) Rehnquist
· Constitutionality of Congress’ decision to require men, not women, to register for draft

· Deference owed to Congress’ decision, especially relating to defense and military

· Men and women not similarly situated for purposes of draft

4. Heightened Scrutiny and the Problem of Sexual Orientation
Watkins v. United States Army (1989) 9th Cir.

Steffan v. Perry (1994) D.C. Cir.

Romer v. Evans (1996) Kennedy 6:3

· Colorado’s Amendment 2: Neither state nor subdivision shall enact, adopt, or enforce any statute, regulation, ordinance or policy whereby sexual orientation shall constitute any minority status, protected status or any claim of discrimination

· Only be re-amending state constitution could gays obtain any protection against discrimination on the basis of sexual orientation

· Used only mere rationality test but struck down

· Rationale:

( gays are not put in same position as others, doesn’t just deny special rights, singles out

   for worse treatment than other groups, forbids the safeguards that others enjoy or may

   seek without constraint

· there is wide protection of other groups

· sets up separate lawmaking processes for pursuit of equal rights

( Am. seems inexplicable by anything but animus toward class that it affects

· desire to harm is not a legitimate interest

( Co. argued related to protection of others’ freedom of association-not rejected as 

    legitimate state interest but means-end fit is fatally loose, breadth is so far removed 

    from this justification 

· Scalia Dissent: This is not different processes for equal rights, for special rights
· Accused majority of taking sides in a cultural war( political move, not judicial judgement

· Inconsistent with Bowers v. Hardwick which majority doesn’t even mention

· If it is constitutionally permissible for state to make homosexual conduct a crime, surely constitutional to enact other laws merely disfavoring that conduct

· Thought it was ridiculous to call this group politically unpopular because believes they have enormous influence in American media and politics

· 2 readings of Romer
(1) Struck down because the sweep is so broad that it must be understood to reflect impermissible animus and such an animus makes the law a violation of equal protection.  This is an invidious animus case revealed by the breadth.

- much more tension with Bowers with this reading

(2) Unconstitutional because it gerrymanders the political process.  Makes 1 group go through special hurdles.  Selective restructuring of government processes.  Violation of equal protection in its most fundamental sense to set up 2 different routes defined by groups who can use.

· nothing suspect about group is needed

· doesn’t make case turn on sexual orientation

· this is how lawyers argued, doesn’t necessarily conflict with Bowers
· Am. itself not very clear, could they have struck it down on vagueness grounds?

Vagueness is an intermediate constitutional tool

5. Power to Enforce Reconstruction Amendments
· § 5 of 14th Am. both Congress and the courts can enforce the amendment

· What is the relation?
· What is the difference between the judicial and Congressional interpretation of  amendments? 
· 3 readings for Congress’ justification of § 5 violations:
(1) Substantive: Congress defines the violations (Most controversial)( rejected in Boerne
(2) Remedies of Court defined violations (Least controversial)
(3) Prevention of Court defined violations that will likely occur in the future
· Congress started aggressively using § 5 powers in modern civil rights era
· With Commerce Clause, in 1937 Court realized it was a mistake to aggressively define the limits of powers under this clause, should be left to political process
· Same question can be raised in this context, should court defer to political process?
Katzenbach v. Morgan (1966) Brennan

· Congress enacted Voting Rights Act to enfranchise, prohibited states with history of voting rights violations from applying literacy tests

· One way ratchet: FN 10: Congress can expand the substantive meaning of 14th Am. but it cannot dilute protections.  If Court has decided a right exists, Congress cannot overrule this interpretation
· § 5- Congress to enforce guarantees of amendment, no power to restrict, abrogate or dilute
· Congress’ actions were viewed as being designed to combat what, in the Court’s own opinions, constituted past or prospective violations of Civil War amendments
City of Boerne v. Flores (1997) Kennedy

· OVERRULES FN 10

· Congress’ power to enforce post-Civil War Amends does not include the power to redefine substantive boundaries of the rights given by those Ams. (no more option (1))

· Court alone can define the scope of Constitutional rights, even with rights where Congress has specific enforcement power

· Court alone has power to give final meaning to Constitution (Marbury)

· Congress has to be remedying right or protecting future right as defined by Court

· H: Congress could not use enforcement powers to prevent local governments from unintentionally burdening individuals’ religious freedoms

· Like Lopez, decision holding act of Congress unconstitutional, outside scope of grant of relevant powers

· Could Congress pass anti-Davis statute? (Condemning practices with discriminatory effect, not purpose as Court said)

· Could Congress outlaw death penalty

· Under Boerne no

· Makes sense why courts should define floor but why ceiling?

· Justifications:

( Definition of rights is too important a process for Congress to be able to expand 

   without a Constitutional amendment

( Expansion of rights imposes costs on society-New rights limit availability of resources

   for other rights

( Precedential impact- Less scrutiny and consideration

· Criticisms:

( 14th Am. was written with some notion that ideas would change and Congress should

   have major role to play in giving meaning

( Institutional limitations of Court.  Expansion through Congress would have more

   legitimacy.  Laws can be changed more easily. 

( Marbury only means no dilution of rights defined by courts

V. Individual Rights: Theory and Practice
A. Lochner era 1905-1934

1. Economic Regulation

· 1890s-1930s: Supreme Court found fairly expansive conception of due process within 14th

· Court invalidated 200 state laws on Lochner type reasoning

· Commerce Clause: No national power for certain issues, if regulated, at state level

· Lochner cases: No level of government can regulate individual liberty protected by C

· Substantive due process: Defining rights not specifically enumerated in text

· This jurisprudence repudiated

Should Court ever be engaged in defining constitutional rights that are not enumerated in some way in the text?

Lochner v. New York (1905) Peckham

· NY law limiting hours which a baker employee could work

· Defended on two grounds: 
(1) Valid labor law

(2) Protected health and safety of the workers

· Labor law rejected, police power extends only to public welfare
· This readjustment of bargaining power between employer and employee was not of sufficient public concern, more private
· Infringed on the liberty of contract
· Labor law is impermissible purpose
· It would redistribute wealth in a sense from A to B
· This deprivation of liberty/property cannot be done without due process of law
· BUT isn’t the political process, passing of law by state, the quintessential  due process?
· How can due process be violated by lawmaking process?
· There is some substantive component of due process that cannot be denied even with due process of law
· Right to life, liberty, property not absolute but courts have to have acceptable public purpose
· If class of people needed some special protection may have been valid as labor law
· Court did not find bakers to be an especially dangered group (as it had with miners)
· Long working hours did not affect public health and safety by making bread any less good
· Any interest in guarding wholesomeness of bread could be satisfied by means which interfered less with freedom of contract
· Court suspect of health and safety rationale, believed only actual motive was labor law
· Court refused to give deference to legislative findings of fact, reached own factual conclusions
· Majority’s test: Close fit between statute and objective and only certain objectives are acceptable
· Health and safety acceptable; readjustment of economic power not
· Slaughter House cut off possibility of this as violation of Privileges and Immunities Clause
· If Bradley’s view had been accepted, all fundamental rights are protected by P and I Clause, would not have problem of rooting individual liberties in Due Process Clause which creates oddity of substantive due process (this is another route opening up to what was shut down in Slaughter House)
· Field: Could this law be considered partial enactment or special legislation?
What is wrong with Lochner?

(1) There should not be understood to be any non-specific, non-enumerated individual rights in the Constitution

(2) Maybe there are some unenumerated , fundamental rights that are protected by 14th Am. but the right to contract is not among these rights.  Overly broad reading of liberty

(but may raise problems about right to privacy cases which are premised upon a broad reading of liberty) 

(3) Harlan Dissent: There was some evidence that statute would promote health and safety, Court should not have looked so aggressively at means/end connection, should not have second guessed legislative judgement

(4) Holmes Dissent: Too narrow conception of kinds of purposes that ought to be considered legitimate purposes on which state can regulate.  Constitution does not embody 1 economic philosophy.

(This comes to be the modern position)

· Maybe mistake was in treating right to contract as fundamental interest so that counterbalancing state interest had to be subject to strict-scrutiny rather than minimal-rationality review

Muller v. Oregon (1908)

· Court sustained a law barring employment of women for more than 10 hours/day

· Viewed women as group needing special protection
Adkins v. Children’s Hospital (1923)

· Minimum wage law for women struck down

· Freedom of contract rationale
· How to reconcile 2 cases: Max hours promoting health objective; min wage only promoting lessening of economic inequality
-    Decisions in Lochner era often seemed inconsistent

· Unifying theme seemed to be Court’s perception of the actual motive

2. Non-Economic Regulation

Meyer v. State of Nebraska (1923) McReynolds

· Struck down state law which prohibited teaching foreign language to young children

· Held that “liberty”, as used in 14th Am. included many non-economic but important rights

· Right of teachers to teach, regulation interfered with occupational rights, and of students to acquire knowledge

· Court appears to have used rationality test but concluded that the statute was without reasonable relation to any end within the competency of the state

· Holmes Dissent: There is a valid interest in a common language in the U.S., stop the second guessing of legislative choices

· More sweeping view of judicial restraint

Pierce v. Society of Sisters (1925) McReynolds

· Struck down statute requiring children to attend public schools, preventing them from attending private and parochial ones

· Rested on “liberty” of parents and guardians to direct upbringing and education of their children

· Court denied state power to standardize by forcing public instruction

· (If decided today, would have been First Am. or religious liberty case)

- If Lochner is wrong, are these cases also wrong? 


B. Modern Substantive Due Process- Economic and Social Welfare 

· By mid-1930s Court ready to abandon Lochner

· Changes in Court; internal tensions in doctrine
· Economic realities of the Depression, FDR and the New Deal convinced nations that aggressive legislative programs were needed to ensure nation’s economic survival
· Large-scale government intervention in economic affairs was at odds with freedom of contract philosophy
Nebbia v. New York (1934) Roberts 5:4

· NY regulatory scheme for fixing milk prices upheld

· Court said due process requires only that law is not unreasonable, arbitrary or capricious and that the means selected shall have a real and substantial relation to the object sought 

· State is free to adopt whatever economic policy may reasonably be deemed to promote public welfare, and to enforce policy by legislation adapted to this purpose

· Used same substantial means-end test as Lochner but Court would not impose upon legislatures its own views about correct economic policy

· First sign of undermining

· Accepts  redistribution of economic power as legitimate ends

· McReynolds Dissent: This means will not bring about end

West Coast Hotel Co. v. Parrish (1937) Hughes 5:4

· Explicitly overruled Adkins
· Upheld state law establishing minimum wage for women

· State’s interest in protection of women’s health BUT gave substantial weight to state’s interest in addressing women’s inferior bargaining position this was considered a legitimate limitation on freedom of contract

· More expansive conception of public purposes that are permissible bases on which to regulate (deals with the ends problem of Lochner)

U.S. v. Carolene Products (1938) Stone
· Federal prohibition on interstate shipment of “filled” milk is sustained against a due process attack

· Nebbia and West Coast preserved real and substantial relation between regulation and state objective

· Here, this degree of scrutiny abandoned

· Presumption of constitutionality

· Extremely deferential to legislative fact finding

· No longer scrutinize means, no second guessing of legislative judgement

· Minimum rationality test now applied

· Whether statute bears a rational relation to a legitimate state objective
· Was a mistake to aggressively pursue means/end with economic regulation

· BUT FN 4: If there is a suspect classification, different standard may be appropriate

· Even this minimum scrutiny gets lessened in subsequent cases

Williamson v. Lee Optical Co. (1955) Douglas

· Court is not even going to look into the issue

· Very hands off attitude
· “Might have concluded” is sufficient- Court’s tendency to hypothesize reasons in support of economic regulation
Ferguson v. Skrupa (1963) Black

· Kansas law prohibiting non-lawyers from engaging is debt adjustment sustained

· Court refuses to sit as superlegislature
· Even less scrutiny
· Criticism that law was upheld for virtually non substantive reason 
C. Modern Substantive Due Process: Privacy, Personhood, and Family

· gradual reemergence of Meyer/Pierce branch of substantive due process

1. Right of Privacy

Griswold v. Connecticut (1965) Douglas 7:2

· First major modern-era case which used a substantive due process like approach to protect a fundamental right

· CT law which forbade use of contraceptives or aiding or counseling others in that area, made it a criminal offense

· Directors of Planned Parenthood convicted of counseling married persons

· What is conception of right that leads to striking down statute?

· Substance of the decision: What is the nature of the fundamental right?

· Right to privacy- notion about marital privacy and question of enforcement, invasion of physical spaces

· Declined to make explicit use of substantive due process doctrine

· Instead, held that several of the Bill of Rights guarantees protect the privacy interest and create a penumbra or zone of privacy

· Right of married persons to use contraceptives fell within this penumbra

· 1st Am: Explicit protections of freedoms of speech and press has emanations which create a penumbra: protects freedom of association, freedom not explicitly mentioned in text of Constitution

· Similarly, 4th Am: Ban on unreasonable searches has penumbra which protects privacy interests, as do 3rd, 5th, 9th,  Collectively, establish a zone of privacy which is protected from governmental intrusion

· Didn’t say exactly how statute violated penumbra of privacy(  Suggested privacy implications of proof

· Stresses this is not Lochner returning

· Resurrecting scope of fundamental rights but leaving Lochner dead

· Goldberg Concurrence: Believes 14th Am’s Due Process Clause protects all fundamental rights, whether or not explicitly listed in Bill of Rights

· 9th Am: “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people”-reflects view that Framers believed fundamental rights exist that are not expressly enumerated in the first 8 amendments

· Just as 9th showed certain rights not enumerated in Bill of Rights were protected against federal government, 14th Am. should be found to protect against state action fundamental rights not included

· “marital privacy” among these rights

· Statute violates right because it was not necessary for fulfilling of compelling objective

· Harlan Concurrence: “Ordered liberty” approach

· Due process clause does not only incorporate specific Bill of Rights guarantees but stands on its own bottom to protect those basic values implicit in the concept of ordered liberty

· Relied on his dissent in Poe v. Ullman- statute violated due process interest in marital privacy

· Stopped short of finding general right to privacy for sexual relations, no protection outside of marriage

· Distinguished adultery, homosexuality… by noting state allows and encourages marriage and should not be permitted to use criminal law to regulate the intimate details of that relation

· By contrast, state forbids other types of sexual relations, so it may be permissible to regulate

· White Concurrence: Focused on means/end relationship

· Would have upheld if statute had been reasonably necessary for effectuation of legitimate and substantial state interest

· But statute, supposedly serving interests of policy against promiscuity and illicit sex, was drawn too broadly

· No need to ban birth control for married couples

· Black Dissent: Only those rights explicitly mentioned in Bill of Rights are protected

· Stewart Dissent: Similarly, failed to find a right of privacy in any specific guarantee, rejected Goldberg’s  9th Am argument, saying it limits only powers of federal government (He reverses his view in Roe)

· Criticisms:

( Jump from specific privacy to general privacy.  Could be argued that when

   Constitution sought to protect private rights it specified them; fact that explicitly 

   protects some elements of privacy and not others suggests it did not want to protect

   those not mentioned

( Penumbra theory seems like it would be equally applicable to many property or 

   economic rights, as well as personal, and therefore these rights would get equal 

   scrutiny

( Focuses on having to search bedroom but that is not issue at all in this case 


Eisenstadt v. Baird (1972) Brennan 6:1

· MA statute prohibiting distribution of contraceptives to unmarried persons

· Court struck down as a violation of Equal Protection- provided dissimilar treatment for married and unmarried persons
· Extended reach of Griswold to unmarried people
· Purporting to use traditional rational basis review
· None of the interests asserted was sufficient to justify challenged classification
· Deterrence of premarital sex: Couldn’t really be purpose because statute didn’t prohibit contraceptives to prevent disease, riddled with exceptions and it would be unreasonable that pregnancy and birth of unwanted child is used as punishment for fornication
· Health needs rationale does not serve to distinguish between married and unmarried
· Can’t be sustained on moral grounds
· If right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted government intrusion into fundamental decision of having a child
2. Abortion

Roe v. Wade (1973) Blackmun
· Decision premised upon right to privacy

· Court pointed to Griswold; Meyer; Pierce- privacy derived holdings

· Right of privacy, part of “liberty” guaranteed by 14th Am, is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy

· Held woman’s interest in deciding issue herself was a fundamental interest which could only be outweighed by compelling state interest and if statute is narrowly drawn
· Strict scrutiny applied

· 2 state interests which could be compelling:

(1) Protecting health of mother: But abortions no longer pose significant health risk

- only compelling after first trimester where abortion risks > live birth risks

(2) Protecting the viability of the fetus: Only during last trimester, when fetus is viable

· fetus is not a “person” as term is used in 14th Am.  Is a “potential life” that sates can respect and legislate in certain ways

· Controversy seems to be located more in whether state interest in recognizing potential life is strong enough to justify burden of pregnancy

· Is this interest sufficiently compelling?

· Stewart Concurrence: Reverses Griswold dissenting position.  Accepts both cases as substantive due process cases.  Freedom of personal choice in matters of marriage and family life is one of the liberties protected by Due Process Clause of 14th Am.

· This is really what’s going on, cannot be running away from substantive due process because of fear of resurrecting Lochner
· Douglas Concurrence: 14th Am protects freedom of choice in basic life decisions respecting marriage, procreation, contraception, children…which can be subject to regulation for compelling state interest, but statute’s near-complete prospcription of abortion went beyond such state interest

· White Dissent: Court is imposing its own value scheme.  Relative weights to be assigned to mother’s right and state interest in protecting potential life should be left to the people and the political processes

· Rehnquist Dissent: Mere rationality test should be applied, some abortion regulations could meet this standard.  Criticized majority result as being “judicial legislation”

· Court may have thought this decision would bring resolution and certainty to issue

· Actually had opposite effect-polarized sides and fragmented public discussion (analogous to Dred Scott in this way)

· Criticisms:

( What is at stake is much broader than Court characterized.  Ability of women to be full citizens is affected by choice about pregnancy

( Regan: Abortion issue should be grounded in Equal Protection

· U.S. law does not force people to give up organs… not grounded in Good Samaritanism.  Prohibiting abortion, forced pregnancy, imposes an affirmative obligation on women that we find nowhere else in the law

· This is a selective burden on women, violates equal protection

· BUT this allows for possibility that abortion  laws would be permissible in states that had Good Samaritan laws imposing similar sort of burden

Planned Parenthood of Southeastern Pennsylvania v. Casey (1992) 
· Majority of Court declined to overrule Roe explicitly

· But abortion status as fundamental right, in ability of state to regulate in 1st trimester, and trimester framework overturned
· States may restrict abortion so long as they do not place undue burdens on the woman’s right to choose

· Stevens/Blackmun wanted to reaffirm Roe
· Rehnquist/White/Scalia/Thomas: Wanted to overturn
· O’Connor/Souter/Kennedy: Reaffirm central principle but allow states to regulate more
3. The Right to Die

Cruzan v. Director, Missouri Department of Health (1990) Rehnquist 5:4

· Parents claimed that Nancy had a 14th Am due process right not to be kept alive by unwanted medical procedures

· Some evidence that she said she didn’t wan to be kept alive in comatose condition

· Missouri Supreme Court: Interpreting living will statute, needed clear and convincing evidence

· S.Ct: Agreed that continuation of life-sustaining procedures here did not violate 14th Am rights

· H: Competent person has a constitutionally protected liberty interest in refusing unwanted medical treatment

· Could be outweighed by state’s interest in preserving life but was willing to assume (without deciding) that person would have right to refuse these procedures and right would outweigh any countervailing state interest

· But Nancy not competent.  State interest in protecting life is strong enough that state is entitled to guard against potential abuses and require clear and convincing evidence

· No substituted judgement of family allowed absent proof that these views were what Nancy’s would have been 

· Scalia Concurrence: Did not believe there is constitutionally protected interest in refusing unwanted medical treatment

· In this case, equivalent of right to suicide and nation’s law and constitutional tradition gave the states unquestioned power to prohibit suicide

· Brennan Dissent: Interest in declining unwanted medical treatment far outweighed any general countervailing state interest in preserving life

· Stevens Dissent: Where no prior expression of intent, patient’s best interests, not state’s general policy in favor of preserving life in all instances, must control

Washington v. Glucksberg (1997) Rehnquist

· 5 Justices seem to take O’Connor’s position( seems to really be Court opinion

· O’Connor Concurrence: No generalized right to commit suicide

· All agree there is no such generalized right to choose timing and manner of death

· May disagree in a narrower category of cases identified by O’Connor, see below

· She suggests that a state law interfering with right to get pain medication, even it killed person, may be unconstitutional

· Defers much of the issue because there are no (s (they have died already)

( Only facial challenge to statute

( No “as applied” challenge because no (s

· Justification for this is that when Court makes a conclusive decision closes the issue, no more room for compromise (Roe)

· Before making a determinative decision, Court might benefit from knowing more, see what lower courts are doing, wait and see legislative answers

· Tremendous contrast with tenor and form of decision in Roe: maximal constitutionality, sets out framework for how right is to be assessed throughout pregnancy first time Court encounters issue

· Here, responding to it not having been the best idea to define constitutionality first time 

· Souter Concurrence:  We should let experimentation go forward before reaching final Constitutional decision

· More chastened, minimalist view of proper role of Court

· Breyer Concurrence: Right to die with dignity

Methodology of Substantive Due Process Issues:

· If there is some power to recognize unenumerated rights, by definition rights are not textually based so nothing in Constitution resolves this question, what should be the methodology?

( Scalia/Rehnquist: Specific: Rights in question should be thought of in specific, reference to historical background of American law

· anchor in legal, political practice, characterize practices at specific level

( Souter: Generality: Look at U.S. past practices, characterize interest more broadly

  (e.g., general domain of sexual choice vs. homosexual sex in Bowers) 

VI. Structural Issues Revisited: The Presidency, Congress, and the Courts

· Federalist No. 47 and 48: Don’t require 3 branches to be wholly unconnected with each other but need separation to protect from danger of tyranny

· Accumulation of all powers in same hands is the definition of tyranny

A. Executive Authority

· Powers granted to President Art. II
( Powers of Commander-in-Chief of the Army

( Power of duty to take care that laws of U.S. are faithfully being executed

( Certain powers implied by virtue of executive power being invested in President 

· President cannot make laws, can only carry them out 

1. Presidential Seizure

Youngstown Sheet & Tube Co. v. Sawyer (1952) The Steel Seizure Case Black

· During Korean War, President Truman sought to avoid strike in steel mills

· Issued executive order to seize mills and operate them
· Court struck down the seizure order, concluding that it was an unconstitutional exercise of the lawmaking authority reserved for Congress
· Black: President’s order, coming without consent of Congress, was a clear usurpation of congressional lawmaking power
· Could not be justified under “Commander-in-Chief” Power: Seizure of private property too far removed from theatre of war
· Could not be justified under power to see that laws are faithfully executed- very language of clause shows President must carry out laws, not make them
· Formal view: Metaphor of separation of powers
· Cannot cross lines, President is making law, unconstitutional
· Frankfurter Concurrence: Customs, based on past precedent, past political practices that have emerged under the Constitution, this can’t be done (See Marshall’s opinion in McCulloch)
· Madison signed bank in even though he hadn’t thought it to be constitutional, it became settled through practice that it was
· Power asserted here is such a dramatically different kind of assertion of Presidential power
· Aberrational( invalid
· References to totalitarianism government in Germany and Italy
· Jackson Concurrence: Most famous and enduring opinion
· Tri-partite structure of analysis; relational-dependent on what Congress has done
· President’s powers “are not fixed but fluctuate, depending on their disjunction or conjunction with those of Congress.”
(1) When President acts pursuant to express or implied authorization of Congress, acting with all legislative and executive power, his authority is at its maximum ( strong presumption of constitutionality

(2) When President acts in the absence of either congressional grant or denial of authority, twilight zone where powers of Congress and President may be concurrent or distribution is uncertain

· It ought to matter to constitutional analysis what Congress does, Congress can turn President into a lawmaker (different from Black’s view)

(3) When President acts in contradiction to express or implied will of Congress, power at lowest ebb, only allowed if Constitution gives President exclusive power

· Jackson believed this case fell in category (3)( unconstitutional

· Looks to a series on statutes around the issue, nothing exactly on point

· Concludes that statutes reflect spirit not to allow President to do this

· Willing to infer prohibition

· Functional view: Checks and balances
· Political branches given more space to work out arrangements and accommodations (similar to Souter in Glucksberg)
· This approach puts more responsibility on legislature
Dames & Moore v. Regan (1981) Rehnquist
· Deal with Iran-suspension of all contractual claims against Iran then pending in U.S. courts

· Court upheld the suspension as within the President’s constitutional authority

· While Congress had never explicitly delegated this power, implicitly authorized practice by long history of acquiescing in similar presidential conduct

· Statutes in background, not directly on point, like with Steel Case, BUT here congressional silence interpreted as implied authorization, acquiescence in Steel Case interpreted as prohibition

· Congress did not do anything after the fact to express disagreement

· Post-act implicit ratification

· Stressed the limited scope of its holding

· Not holding that President had constitutional authority to settle or suspend all claims

· H: Where such settlement or suspension is a “necessary incident to the resolution of a major foreign policy dispute” AND Congress has acquiesced in that type of presidential action

· Fact that Congress has impliedly consented will not be enough by itself-merely a factor

· Here, President’s general executive authority in foreign policy matters (and maybe Commander-in-Chief powers) were probably also relevant

· Would not have made sense for constitutional law to conclude President does not have power like this to deal with foreign governments in crisis

· Seems hard to imagine President not having this power

· Long standing practice of presidents doing this type of thing, not that exceptional

· Past practices are relevant (See Frankfurter concurrence in Youngstown)

2. Executive Privilege
Nixon v. United States (1974) Burger
· President’s claims of why he should not have to turn over tapes

(1) Court has no role to play in adjudicating these claims

(2) If court does intervene should recognize executive privilege as a constitutional matter

· In terms of text, there is Speech and Debate Clause Art. I. § 6 shields members of Congress from civil or criminal suits relating to legislative action and grand jury investigations relating to those actions, no counterpart for members of executive branch

· H: Court has power to decide this, references to Marbury v. Madison
· H: There is a constitutionally based sphere of executive privilege- not absolute
· Court will decide scope of privilege

· It will take specific reasons to overcome privilege and the strength of the privilege may vary with nature of material

· H: Claim of privilege strongest where material involves diplomatic, military, national security; weakest when generalized claim of confidential communication

· Here, general claim of confidentiality( weaker privilege

· H: need sufficiently strong evidence to overcome

· Here, material is necessary for fair disclosure of justice( privilege overcome

· Fair administration argument would be very compelling from (’s side (due process concerns)

· Here, it is important that is not normal criminal prosecution

· Hard to see need to overcome privilege as strong enough in regular case

· (We know from Clinton that this privilege does not extend to Secret Service)



Nixon v. Fitzgerald (1982) Powell 5:4

· Civil suit for violations of 1st Am. and statutory rights

· H: President has absolute immunity from civil liability for his official acts
· White Dissent: No reason to depart from usual rule that absolute immunity attaches to particular functions-not to particular offices

· No provision in Constitution akin to Speech and Debate Clause

· Court had held not immune to suits for injunctive relief or other judicial process

· This places the President above the law

Harlow v. Fitzgerald (1982): Presidential aides do not get similar absolute immunity

· But they do get fairly broad qualified immunity

Clinton v. Jones (1997) Stevens

· No immunity, not even qualified, for acts that the President takes that are completely unrelated to carrying out of job

· Rationale for official acts immunity, serves public interest so officials can do jobs without fear that decision may give rise to personal liability
· Rationale did not apply to acts he took before he was President
· President was not asking for total immunity, only delay
· District court: Permit discovery and delay trial
· S.Ct: No constitutional immunity that requires delay, trial judge can use discretion and decide that delay of trial is needed based on particular factors
· But a flat rule for delay does not consider party’s interest in fair adjudication and risks of delay
3. Impeachment
· What constitutes an impeachable offense?

· “High crimes and misdemeanors”- what are these?
· Could Supreme Court come to different conclusion than Congress about what is an impeachable offense?
· Most academics believe Clause should be enforced by politics alone, not Court
· This makes responsibility of Congress even greater with no judicial review
4. President’s Veto Power
· Art. I § 7 gives President power to veto any bill passed by Congress

· Veto can be overridden by 2/3 majority vote in each house
Clinton v. City of New York (1998) Stevens 6:3

· Line Item Veto: Ability to veto single item of spending, rather than entire bill  

· Statute gives vague outline of how President can use
· Is a confession of congressional weakness, can’t find internal measure to discipline itself
· Mechanical, formal reasoning
· Unconstitutional for same reason as the 1 house veto in Chadha, does not conform to finely wrought process of Art. I
· Because net effect is to let President write new bill
· Bill that is enacted as a law is not the bill passed by Congress
· If we use Jackson’s approach in Youngstown would seem to be constitutional: President acting with authorization of Congress, executive and legislative powers in concert
· Kennedy Concurrence: Separation of powers concern
· Failure of political will, Congress’ inability to find an internal measure, does not justify unconstitutional remedies
· Act enhances President’s power beyond what Framers would have endorsed
· Dissent: Breyer (cites Jackson), O’Connor, Scalia: Not President unilaterally acting
· Congress authorized this
· Look at past practices: Congress has done similar things giving President discretion in tariff bill, there were constitutional
· Why don’t we understand the text Congress voted on to be a text that preserves discretion for President?
· Scalia: No difference in this and what Congress has done before, title out act succeeded in faking out the Court
· Congress could have achieved this by multiple, separate bills, each with a discretion power to President
· There’s something different about handing over Presiden discretion and than having to act affirmatively to override, rather than affirmatively giving that discretion each time
· Inertia concern, wholesale problem
· Major constitutional problem with statute:
· Delegation area: Whether or not President and Congress are acting together, should Congress be allowed to give up this authority, responsibility designated for it by the Constitution
· Art. I § 7: All bills on taxation and budget shall originate in House of Representatives
· Very fundamental idea of no taxation without representation
· Afraid of reviving delegation doctrine
· Scalia says there is no delegation problem, constitutional
B. Legislative Authority

1. Nondelegation Doctrine

· How much power can Congress give away

· How much instruction and control does the Constitution require Congress to maintain for agencies to be legitimate

· Nondelegation Doctrine: Pretty specific control required

(1) To ensure fundamental policy choices would be made by legislature and not by officials within executive branch

(2) Promotes predicitability for those benefited or burdened by regulation

(3) Works against arbitrariness on part of administrators because it cabined their discretion in the enforcement process

Panama Refining Co. v. Ryan (1935)

· Court invalidated provision of the National Industrial Recovery Act authorizing President to prohibit some things

· Because statute did not supply standards that would tell President when to exercise power

· Not specific enough, delegating under broad standards

Schechter Poultry Corp v. United States (1935)

· Court invalidated poultry codes because it was impermissible delegation of legislative authority

· Constitution invests the legislative power in Congress

· Power AND obligation

- 
Now doctrine is dead

· Statutes authorizing regulation of “unreasonable risks” or administrative action “in the public interest” are permissible

· Scalia tried to revive in Industrial Union v. American Petroleum Institute (1980)

· Argued that Congress is punting on the hard choices, avoiding constitutional duties

· We didn’t elect OSHA- an accountability problem

· We get legislation without accountability when we allow Congress to delegate

· Schoenbrod: This is a way for Congress to be politically irresponsible

· Ely: Doctrine insisted on policy direction, this is what is lacking today

· In response to comment that detailed legislative instruction would be unworkable:

(1) Congress can call on experts

(2) Nondelegation doctrine did not insist on more detail than was feasible or that matters be settled with more permanence than subject matter allows

· The modern trend may be seen as U.S. struggling with the presidential system

· Maybe groping towards an alternate structure, more parliamentary like, coalition between executive and legislative branches

2. Legislative Veto
· Device which enables Congress to monitor actions of executive branch

· Held unconstitutional
INS v. Chadha (1983) Burger
· Congress has always had power to allow an alien who would otherwise be deportable to stay, by means of a private bill

· In effort to lift some of burden, Congress delegated to Attorney General the authority to suspend deportations BUT reserved a legislative veto over each decision suspending deportation
· Veto could be exercised by a resolution passed by either house
· Court struck down veto as a violation of 2 constitutional requirements:
(1) Presentment Clause (Art. I § 7, cl. 2)

(2) Bicameral requirement (Art. I §1 and § 7)- Both houses must pass a bill before it becomes law
· Fact that legislative veto mechanism may be more efficient is irrelevant
· Congress can only reverse Attorney General’s decision by passing law, through full Art. I process
· Decision is extremely broad and applies to all vetoes 
· Majority: Formal approach, “finely wrought process for legislation”
· Court says very  little about why the action of the house is legislating
(1) Whenever a branch acts it is presumptively acting to do what that branch is set up to do- Congress acting, must be legislating

(2) This action alters somebody’s legal rights
· Similar style of reasoning to Black in Youngstown
· Court goes out of its way to say policy considerations are not relevant, form is
· Is administrative state unconstitutional under decision?
· Court clearly says NO- FN 16 (There is something different when executive, agency does rule making, not legislative( don’t need full Art. I process
· White Dissent: Functional approach
· Executive agencies do engage in lawmaking function and doesn’t need full process
· We should be concerned if a branch is trying to take more power, but that is not what’s happening, Congress is delegating and holding on to some control
· We are better off if Congress maintains some control
· We should understand as checks and balances, not strict separation of powers
· The characterization of Court is formal and circular, no legal rights are actually altered until House makes final decision, so rights are not altered until concurrence of opinion among House, Senate, and President (AG)( this preserves separation of powers
· After Chadha: More specific statutes, maybe won’t give power at all( less flexibility for Congress
· Justification: Because veto is on such a specific issue, Congress highly susceptible to lobbying( generates a process that is not consistent with constitutional vision
3. Independent Agencies: Appointment and Removal of Executive Personnel
· How independent can Congress make agencies from President? 

· Control over appointment and removal
· Congress creates agencies to try and allow experimentation and for technical knowledge
· Congress not structured for flexibility
(1) Unitary Executive View: All under control of President, this is how to maintain accountability

(2) Congress can make agencies independent
- But where do they fit in the constitutional structure
a. Removal

· Nothing in Constitution about removal

· But if Congress can fire people who administer laws, reinserted into execution of laws which is unconstitutional

· Power over removal( too much power over how job is done

Myers v. United States (1926) Taft
· Congress want to insulate postmasters from Pres.- need Senate approval for removal

· Unconstitutional, violation of separation of powers because attempted to limit President’s power under Art. II

· Strongest decision for unitary executive view

· 2 possible reading:

(1) Expansive: Congress cannot constrain President’s removal power, that is what’s wrong with statute

(2) Narrow: The problem is with the particular constraint, because the Senate is involved

- Court has held this is correct reading

· Holmes Dissent: Office that owes power to Congress, can be abolished by Congress, should have power to prescribe term of life for it

Humphrey’s Executor (1935) 

· Statute involving FTC-cannot remove unless inefficient, incompetent

· President challenges: Limitation on removal power is unconstitutional under Myers
· Court: Rejected this, narrower reading of Myers
· As long as Congress itself isn’t participating in removal it can set up criteria to constrain President’s power

· Question: Does this set up headless 4th branch of government, under the control of none of 3 constitutionally recognized branches

      Bowsher v. Synar (1986) Burger

· Gramm-Rudman Act: Budget

· Gave key role to Comptroller General in carrying out automatic cut provisions
· Separate legislation: Congress has right to remove Comptroller from office
· The automatic reduction provisions are struck down because:
(1) Act uses Comptroller’s “executive powers”

(2) Executive powers may not be vested by Congress in itself or its agents

(3) Because Congress can remove Comptroller he is agent of Congress therefore

(4) Comptroller may not constitutionally exercise executive powers given to him by Act

· Retention of removal power( agent of Congress ???
· There was evidence that both Congress and Comptroller viewed him as part of legislative branch
· Stevens/Marshall Concurrence: Comptroller is agent of Congress but it was not right of removal that made him so
· Fact that bulk of his duties are directed at, for benefit of, Congress, not executive 
· Powers exercised are legislative (Majority: they are executive)
· Unconstitutional for same reason as Myers: person administering the law, not doing a ministerial task, is under too much congressional control
· White Dissent: Right of removal does not convert into agent of Congress
· Question is whether there is encroachment of one branch on another
· If no, no separation of powers problem
· Bizarre thing here is that Congress’ removal power is intricate, need entire legislative process to get rid of Comptroller, he is probably the most secure in office of anyone
· No congressional participation in removal of people enacting the laws 
Morrison v. Olson (1988) Rehnquist
· Until this case it seemed that if purely executive officer appointed by President, Congress may not limit right to remove

· BUT rule here: Congress may limit President’s right to remove even a purely executive officer, so long as the removal restrictions are not of such a nature that they impede the President’s ability to perform his constitutional duty
( Seems that some officials are so closely related to President and his ability to act that President must have unconstrained control over removal

b. Appointment
· President is given power of appointment of federal officers Art. II § 2
· Congress cannot make appointments of federal officials
· BUT may appoint persons to exercise power essentially of an investigative and informative nature
Buckley v. Valeo (1976) 
· Federal Election Commission: Members to be appointed by Senate and Speaker of the House

· This violates the appointment clause-President appoints

· 2 categories of officers:

(1) Principal: President appoints and senate confirms

(2) Inferior Officers: Congress can decide on a different appointment structure (President alone; Courts of Law; Heads of Departments)

· Any official exercising significant authority over laws of U.S. must be appointed by the first route

· FEC appointments don’t go either route, so it doesn’t matter how they are classified

· Even inferior officers, text does not permit Congress itself to appoint

· Text is directly on point here, unanimous court

Morrison v. Olson (1988) Rehnquist

· SPECIAL PROSECUTOR: Independent Counsel Case

· Constitutional Challenges:

(1) Appointment is unconstitutional

· 2 tiered track: principal and inferior

· This part seems inevitable

· Although may in fact be that independent counsel is exercising significant authority over U.S. laws, thereby making him a principal who must be nominated by President and confirmed by Senate (Buckley), does it make any sense to have President nominate person who will investigate him and his high officials?

· Functionally, makes sense to characterize as inferior

· A lot of pressure on court to come out this way

(2) Removal structure: Can be removed by Attorney General only for specific reasons

· Congress may limit President’s right to remove even a purely executive officer, so long as the removal restrictions are not of such a nature that they impede the President’s ability to perform his constitutional duty
· This structure is ok, does not impermissibly interfere

· Court does not see this structure as compromising separation of powers as a whole

· Executive branch given sufficient control to ensure President is able to perform his constitutionally assigned duties

· In other cases, Court is incredibly attentive to fine grain congressional crossing of boundaries

· Here, Court does not see executive being undermined- Is this naïve? (Especially given minimal threshold: “Reasonable grounds for further investigation?”

· How much will executive be hampered by litigation

· Scalia Dissent: Separation of powers requires President to have full control over investigation and prosecution of violations of law

· This is the only way to have accountability( strong unitary executive view

· True, President can remove but political process will deal with that problem

· That is what happened with Nixon

· It is a mistake to try and take politics out of this, it is a political issue

· President is accountable to people, in this system the 3 judge panel which appoints- not accountable in any meaningful way and can be very politicized

· Is it plausible to try and find independent mechanism?

· Scalia believes structure will be used politically and it is a fraud to think we can insulate it

· Also problematic to have judge panel convened for sole task of picking 1 person whose sole task is 1 investigation

· No benefit of generality or perspective

Mistretta v. United States (1989)

· Congress has considerable flexibility in assigning tasks to judicial branch that may be considered law-making ones

· U.S. Sentencing Commission: 3 judges on

· Court rejected challenge that this is unconstitutional delegation of law-making power to judicial branch

· Exception to rule that non-judicial duties may not be given to judiciary

· Because judiciary plays the major role in sentencing, allowing some judges to participate in the making of guidelines does not threaten the fundamental structural protections of the Constitution
Final Points:   

( Tension between law and politics

( How should Constitution, as a legal text, be interpreted by courts?

( What method of interpretation should be used?

· Formal/Functional

· Textually based/ Policy and judgement driven
( Should there be one method?

( Should it be a method that constrains the courts the most? If not, judicial discretion is inevitable
1

