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EVIDENCE


PROFESSOR NOBLE - FALL 1996
General Considerations (from casebook)

1. Why Rules of Evidence?
1. Why evidence law at all?

1. Mistrust of juries

1. To serve substantive policies relating to the matter being litigated

1. e.g., allocating the burdens of proof

1. To further substantive policies unrelated to the matter in litigation 

1. i.e., extrinsic substantive policies

1. i.e., rules which affect behavior or quality of life outside the courtroom

1. e.g., privileges

1. To ensure accurate fact finding

1. e.g., best evidence rule; laying the foundation rules

1. To control the scope and duration of trials

1. e.g., R403 allows judge to exclude evidence if it will delay trial

1. e.g., R611 allows judge to control sequence of evidence

1. Why rules rather than common law?

1. Not outlined

2. What Happens at Trial -- Not assigned; but a few topics discussed in class:

2. Sequence

2. Party with burden of proof goes first

2. Opening statements

2. D has option of waiting until P’s case-in-chief is presented

2. Direct examination

2. Cross-examination (optional)

2. Re-direct; rec-cross, etc.

2. Presentation of D’s case

2. Closing arguments

2. Judgment

2. Necessary elements of a trial

2. Judge

2. Matter in controversy

2. Opposing parties

2. Reporter

2. Unnecessary elements of a trial

2. Evidence

2. Lawyers

2. Witnesses

3. Making the Record
3. What is the record and how is it made?

3. Official record consists of:

3. pleadings

3. filed documents

3. record of proceedings

3. exhibits

3. docket entries

3. RN: the record really consists of 2 things:

3. what was said

3. items in evidence

3. Beware the pitfalls - what not to do

3. Echoing

3. Overlapping

3. Numbers, names and big words

3. Exhibits - refer to them by number, not description

3. Pantomime, nonverbal clue, gesture, internal reference

3. Going “off the record”

3. The sidebar conference

3. Taking care - what to do -- 2 aims:

3. Ensure that utterances important to your cause are spoken clearly enough to be understood and put down by the reporter

3. Ensure that those utterances will have meaning when they appear in typewritten form in the transcript

4. How Evidence Is Admitted or Excluded
4. RN: 2-step process:

4. Marking for identification purposes

4. Laying the foundation

4. RN: there are 3 ways to think of “evidence”:

4. The thing itself

4. e.g., weapon, contract, shirt

4. The rules of evidence

4. Items “in” evidence

4. matters which are present to, and may be considered by, the jury

4. Note: the thing itself becomes an item in evidence by the process of bringing it through a witness

4. e.g., for a contract to come into evidence, a witness must testify as to what it is

4. Note: there exists a difference between a jury hearing evidence and having the item received into evidence

4. e.g., hearsay will be in evidence until it is objected to

4. Should the judge get involved? It depends on the style of the judge and the efficiency sought

4. If someone blurts out testimony, 2 options:

4. Motion to strike - eliminates the comment from the record

4. Limiting instruction - judges emphasizes the blurt to the jury

4. RN: the “blueprint” of a case is your view of what happened in a particular dispute; its component parts are:

4. The substantive law

4. The evidentiary rules

4. Getting evidence in: foundation and offer

4. Testimonial proof - direct examination

4. sequence

4. background information

4. laying the foundation

4. substantive questions

4. form of questioning

4. R611(c) -- must proceed by non-leading questions, unless they are necessary to remind or develop the testimony

4. e.g., leading questions are usually permitted when laying the foundation

4. pushing a W too hard is bad because it may:

4. invoke a false memory of events

4. induce W to lessen efforts to relate what he actually remembers

4. distract W from important details

4. Testimonial proof - cross-examination

4. Wigmore: “the greatest engine ever invented for the discovery of truth”

4. leading questions are permitted

4. narrows the inquiry and limits the opportunity of the W to stray from the chosen path

4. work to invoke the conscience of W and awaken his memory sufficiently to dislodge him from his previous version of events in favor of what he himself considers a more complete/accurate version

4. work to expose limits or inaccuracies in his memory

4. work to focus his attention on important details

4. scope-of-direct rule

4. R611(b) -- questioning is limited to the matters explored on direct, those matters affecting credibility of the witness, and those permitted by the judge; contains 2 parts:

4. limitations

4. discretion (usually efficiency or convenience)

4. rule is used both as a means of getting evidence in (inclusionary) and keeping evidence out (exclusionary)

4. one side will argue that the matter to be discussed goes to credibility or the entire transaction (broad view); other side will define the point discussed on direct narrowly (limited to a specific point raised)

4. opponents of the rule argue:

4. difficulties in administration of the rule

4. acts as an impediment to the truth

4. proponents of the rule argue:

4. enables the party with the burden of proof to control the order in which he presents his evidence

4. consistent with the Fifth Amendment

4. [discussion of the voucher principle]

4. credibility issues which may be explored during cross

4. bias

4. ability to perceive (e.g., drunk, bad memory)

4. integrity

4. inconsistent statements

4. competence

4. unqualified (e.g., experts)

4. Problem 1-A (car runs light)

4. key issue underlying the scope-of-direct rule is how one defines the “event” or “transaction”; broad v. narrow

4. RN: you can always call the witness later and question during your direct, but it is preferable to question the person sooner rather than later

4. Real evidence

4. i.e., the thing itself

4. Demonstrative evidence

4. created for illustrative purposes and for use at trial

4. e.g., photos, maps, models

4. Writings

4. e.g., lab reports, medical records

4. Keeping evidence out

4. Objection

4. The specific grounds that support an objection may be either substantive or formal:

4. Substantive objections - rest on a particular exclusionary principle in the rules

4. Form objections - focus on the manner of the questioning; not enshrined in the rules but speak to the broad authority of the trial judge to regulate:

4. asked and answered

4. assumes facts not in evidence

4. argumentative

4. compound

4. leading the witness

4. misleading

4. speculation or conjecture

4. ambiguous, uncertain, and unintelligible

4. non-responsive to the question

4. The general objection 

4. if overruled, does not preserve for review whatever point the objector had in mind

4. sometimes used because everybody knows it is wrong and the objector need not specify

4. Motion in limine (“at the threshold”)

4. Used when an attempt by one party to offer evidence to which the other party will object; hearing occurs prior to the actual attempt to dispose of the matter

4. The offer of proof

4. A trial lawyer faced with a ruling excluding evidence, must make a formal offer of proof, if he wants to preserve the point for later appellate review, which means demonstrating to the trial court exactly what he is prepared to introduce if permitted

4. Judicial “mini-hearings”

5. Consequences of Evidential Error
5. In general

5. 3 main causes of imperfection:

5. some evidence rules are slippery or complex

5. some evidence rules are framed only as vague standards

5. lion-share of the responsibility is on the litigators themselves

5. RN: must a co-party immediately and separately object to preserve it for appeal?

5. Common law - yes, it is not preserved if you don’t object at that moment

5. R103 -- RN says it was intended not to require each party to object so long as they are similarly situated and the basis for the objection would be the same

5. most courts read R103 liberally

5. What if you have many defendants? Notify the court up-front that when 1 party objects, they all do

5. common law - still required to object

5. federal courts - R103 relaxed

5. state courts - follow common law

5. Appraising such error on the merits

5. Alleged error must have affected a “substantial right” (i.e., the outcome)

5. Kinds of error

5. reversible -- probably did affect the judgment

5. harmless -- probably did not affect the judgment

5. plain -- R103(d) -- in the estimation of the reviewing court it warrants relief on appeal even though appellant failed at trial to take the steps usually necessary to preserve its rights

5. note: very rare; usually only granted relief when it was so obvious that the judge should have known better

5. Harmless v. Reversible error

5. 3 circumstances that normally turn a potential reversible error into a mere harmless error:

5. cumulative evidence doctrine - all the other evidence points toward an estimation that the error didn’t matter

5. curative instruction doctrine - a trial judge may instruct the jury after the fact, or the judgment itself may cure the error

5. overwhelming evidence doctrine - reviewing court says the error simply didn’t matter (i.e., there should have been a directed verdict)

5. Appellate deference: the discretion of the trial judge

5. Procedural pitfalls and adversarial gambits

5. Failing to object or offer proof

5. Inviting error

5. Opening the door

5. Problem 1-B (1 of 2 parties fails to object to alleged expert testimony)

5. R103(a) -- must be objected to and must affect a substantial right

5. rationale behind the rule:

5. informed decision

5. cure mistake

5. deters straddling

5. If non-objecting party is not similarly situated, then he does not preserve his right to appeal on the point raised by the opposing party

5. RN: the 3 reasons above are not present to justify preserving the non-objecting party’s right to appeal (???)

6. Obtaining Review of Evidence Points
6. Appeal from judgment

6. Interlocutory appeal

6. Privilege rulings

6. Suppression motions

Relevance
7. Logical Relevance (determining actual relevance)

7. Deals with the tendency of particular evidence to render a material issue more probably true, or untrue, than it would have been without the particular evidence

7. RN: if included it is more likely to help your case than if excluded

7. The evidence must speak to a fact of consequence to the determination of an action; therefore to be relevant, it must also be material
7. Questions to ask:

7. What proposition is the evidence being used to prove?

7. Is such a proposition a material issue in the case?

7. Is the evidence probative of that proposition?

7. General ROL: evidence must relate to the time, event, or person in controversy; but there exist certain other unrelated occurrences which may be relevant (if they do not confuse the jury or result in unfair prejudice) (“CCC-SHIFRA”; “I can CCC that SHIFRA is quite similar and therefore relevant):

7. C - Complicated issues of causation may be established by evidence of similar times, events, or persons

7. e.g., to prove air damage to house A, evidence of air damage to adjacent house B

7. C - Prior similar conduct admissible to prove a party’s present motive or intent

7. C - Industrial custom as evidence of standard of care

7. different than routine in that custom is offered to prove the actions of other persons in the same industry in an attempt to show adherence to or deviance from an industry-wide standard of behavior

7. relevant to standard of care, but not dispositive

7. S - Sales of similar property

7. H - Personal habit

7. in contrast to “character” evidence, proof of habit is freely received

7. Some points made by RN:

7. habit v. character

7. habit  specific behavior (more reliable because less of a subjective or judgment element involved)

7. character  general behavior

7. habit is non-volitional behavior

7. questions of character involve questions of judgment; such “moral overtones” are not present in habit behavior

7. the more specific facts which exist to parallel the case at hand, the more likely habit (focus is on frequency)

7. if the specific act is not engaged in often enough to rise to the level of “habit”, look to business routine or industrial custom rules, or evidence of prior acts

7. I - Evidence of prior unrelated occurrences admissible to rebut a defense of impossibility

7. F - Evidence that a party has made previous similar false claims
7. e.g., P has made false claims of neck injuries in the past

7. R - Evidence of industrial or business routine
7. very similar to personal habit

7. may support an inference that certain procedures were followed in a particular instance

7. e.g., initializing form deportee is informed of rights, etc.

7. Some points made by RN:

7. probative worth depends on factors such as the presence of guidelines, manuals, pressures/attitudes in workplace, supervision

7. all of the above can be examined to see if the routine was strictly adhered to 

7. there is no requirement that W have personal knowledge of the actual case at hand (similar to the business record exception in hearsay contexts)

7. need only have personal knowledge of the routine or procedure
7. A - Where similar accidents or injuries were caused by the same event or condition, evidence of those prior events is admissible to prove:

7. defect or dangerous condition existed,

7. defendant had knowledge of condition, or
7. that dangerous condition was the cause of present injury

7. Some points made by RN:

7. Behavior prior to event - cases are varied:

7. 10 minutes prior  relevant

7. 3-10 miles before  relevant

7. going 100 mph 1.5 miles prior  irrelevant

7. 1 mile prior in different terrain  irrelevant

7. Framing the theory of the case in a certain way will affect relevance

7. e.g., boys running from the bridge after something falls from it; you would want to argue that they were doing something wrong on the bridge, got scared, and ran away

7. depending on one’s “view of the world” it may be irrelevant that they are boys; if this fact is not important to your case, you could stipulate that they are humans or you could ask the judge for a R105 limiting instruction to the jury that the fact that they are boys shouldn’t be taken into consideration

7. Byrd - evidence about boys running admitted

7. court: testimony could have probative value because some people could view the theory of the case as possible

7. e.g., attempts to avoid capture

7. admissible because it is a “brick”

7. theory of the case:

7. D’s behavior?  avoiding capture

7. avoiding capture?  guilty mind

7. guilty mind?  committed this crime

7. Recurring theme of the course: when the exclusion/inclusion is contested, trial courts are given broad discretion because they are in the best position to determine the evidence’s admissibility

7. Distinguishing probative v. relevant

7. Checklist for analyzing relevancy issues:

7. what happened in the real world (regardless of the restraints of the Rules)?

7. determine through depositions, grand juries, police interrogatories

7. what causes of action are implicated by the real world event?

7. the possible “blueprints” or “theories of the case”

7. focusing in on a specific cause of action, what elements must be proved?

7. e.g., duty, breach, causation, damages

7. what standard of proof is required to satisfy the cause of action?

7. e.g., beyond a reasonable doubt, clear and concvincg, preponderance of the evidence

7. what is the quality and quantity of the evidence which is available in this regard?

7. what is the “theory of the case”, generally?

7. what is the “theory of the case”, with regard to how each piece of evidence affects each element which must be proven?

7. does it help to us to assign a particualr piece of evidence to a particualr element of our claim (relevance hurdle)?

7. which rules of evidence present avenues or obstacles to bringing such evidence in?

7. what responses to such avenues or obstacles may be made?

7. when do you want to confront the obstacles?

7. i.e., strategy: pretrial, before stand, before the question

7. what limiting instructions/redactions/stipulations do you want to seek?

7. think of other side’s

7. if things go wrong, what corrective measures may be taken?

7. motion to strike, motion for new trial, remove a juror, punish the W

7. Problem 2-F, p.85; RN says relevant, why? (???)

7. Problem 2-G - “my insurance will cover it”; may be read 2 ways:

7. as an admission of liability, which would be admissible

7. as an acknowledgment of insurance coverage, inadmissible under R411 (liability insurance evidence inadmissible)

7. R411 -- “liability insurance”

7. inadmissible on the issue of liability

7. admissible for other purposes, such as proof of agency, ownership, control, or bias/prejudice of W

7. rationale:

7. juries will be less worried about sticking party with a $ judgment since they know he won’t have to pay

7. sends mixed signals: are insured drivers more negligent, more responsible, or more careful because of the risk of increased premiums?

7. R106 -- allows adversary to require introduction of any other part of a statement that ought in fairness to be considered contemporaneously with the part already offered

7. Conditional v. Simple relevancy, p.91-92 (???)

7. note: when judge is deciding admissibility, he can rely on other evidence that may not be admitted

7. The relevance of probabilistic analysis (from casebook)

7. creates a rebuttable presumption if admitted; but standing alone it is not enough to support a verdict

8. Pragmatic Relevance (although logically/actually relevant, excluded by judge discretion)

8. R403 -- excluded if probative value of evidence is substantially outweighed by its (“CCWUUM”):

8. C - needless presentation of Cumulative evidence

8. C - Confusion of the issues

8. W - Waste of time

8. U - Unfair prejudice

8. U - Undue delay

8. M - Misleading the jury

8. Some points made by RN:

8. Rationale: we want jurors to draw conclusions based on the facts, not based on emotions
8. Why is the standard substantially outweigh probative value?

8. Becuase such a standard is a “moving target” depending upn the judge; merely outweighing results in a 51% standard which must be followed by every judge

8. inherently grants judge great discretion, reducing litigation on such matters

8. R403 presumes admissibility of relevant evidence, unless overcome
8. Chapple - photographs of deceased

8. usually such items are admitted under the following guises:

8. identification of the deceased

8. locate wounds

8. establish cause of death

8. aid in understanding the testimony

8. evidence the viciousness of the attack

8. contributing theory of the case

8. the evidence becomes more probative if any of the above are at issue

9. Policy-Based Relevance (excluded public policy reasons) (“I-PROP”;“I PROPose that this is against public policy!”)

9. Rationale: public policy favors the behavior involved so it may not be introduced to disadvantage the party

9. I - liability Insurance (R411)

9. Inadmissible:

9. culpability

9. ability to pay

9. Admissible:

9. to prove ownership or control

9. to impeach W

9. as part of an admission of liability

9. P - Plea offers or withdrawn guilty pleas (R410)

9. Inadmissible in 4 situations:

9. guilty plea which is later withdrawn

9. plea of no contest

9. any statement under R11 of Criminal Rules . . .

9. any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty alter withdraw

9. See second half of rule (???)

9. Inadmissible since probative value is deemed offset by prejudicial effects

9. Some points made by RN:

9. if no attorney present, then admissible!

9. possible exception: if D exhibits an actual subjective expectation to negotiate a plea and that expectation is reasonable, may be shielded (520#4)

9. e.g., D says to police “let’s work things out, like how a lawyer would”

9. but under R410 the police officer would need express agency to negotiate a plea with D (???)

9. when D is negotiating the disposition of possible charges against others (e.g., family members), such negotiations should still be shielded, since R410 says nothing about limiting negotiations to those bearing directly on your case

9. makes sense, since requesting leniency on the treatment of others could be part of your overall plea

9. e.g., you are punished less by having your family free

9. covers discussions of third parties (???)

9. R - Remedial measures subsequent (R407)

9. Inadmissible to prove culpability

9. Admissible to:

9. prove ownership or control

9. rebut defense that precaution was not possible/feasible

9. prove destruction/modification of evidence

9. prove product was in fact defective

9. Some points made by RN:

9. rationale: see overall rationale noted above

9. 3 major issues in this area:

9. does the rule apply in product liability cases?

9. Flaminio - court holds that it does

9. if early in production . . . (???)

9. does the Erie doctrine require federal courts to follow state practice on subsequent remedial measures?

9. when may such remedial measures be received as proof of “feasibility”?

9. R407 allows if it is “controverted”

9. O - Offers of settlement/compromise (R408)

9. Inadmissible so long as at the time of the statement or action there existed a dispute as to validity or amount, and there was some indication that the non-offering party (the party not offering the statement into evidence) was actually going to file a claim

9. i.e., a volunteered admission of fact accompanying an offer to settle immediately is usually admissible

9. If the evidence is otherwise discoverable, it is not shielded merely because it was presented during the course of protected negotiations

9. Evidence is not shielded if offered for other purposes, such as proving bias, negating an allegation of undue delay, proving an effort to obstruct criminal justice, or for purposes of notice, etc.

9. e.g., buyer informs seller that product is ruining his harvest, seller replies “don’t worry, we’ll take care of you”

9. no dispute yet, but evidence of notice if seller says he didn’t know the product wasn’t working

9. Some points made by RN:

9. rationale: we want to encourage settlements

9. rule shields discussions regarding any dispute, not just the case at hand (???)

9. from a hearsay perspective, settlement comments are admissions by party-opponents and are therefore not barred by the hearsay rule

9. P - Payment of medical expenses (R409) - not admissible

9. Inadmissible to prove liability because some people might offer to pay for purely humanitarian reasons, without being culpable for the injuries

9. But admissions of fact accompanying an offer to pay medical expenses are admissible

9. i.e., surrounding statements are admissible

10. Character Evidence - a special relevance problem

10. When analyzing character evidence, 3 concerns are present:

10. Purpose for which the evidence is offered

10. Method to be used to prove character

10. Type of case (civil or criminal)

10. Purposes for which the evidence is offered

10. Impeachment of W (see Impeachment section)

10. To prove character when it is itself the ultimate issue in the case (rare)

10. To serve as circumstantial evidence of a person probably acted

10. raises the most difficult problems of relevance

10. Methods to be used to prove character

10. Evidence of specific acts as demonstrating character

10. only permitted when character itself is at issue

10. Opinion testimony by those who know the person

10. Reputation testimony (most common method)

10. Civil v. Criminal contexts

10. Civil cases

10. generally inadmissible since the slight probative value is outweighed by unfair prejudice, distraction of jury, and inefficiency

10. general behavior patters (e.g., careful driver), as opposed to habit (e.g., using signal to change lanes), are irrelevant and inadmissible
10. exception: character at issue

10. e.g., defense of truth in a defamation suit

10. e.g., allegation of unlawful firing, defense of violent disposition

10. Criminal cases

10. character of D

10. prosecution may not initiate to show that D is more likely to have committed the crime (violates R403), but accused can introduce evidence of good character to show innocence (life or liberty is at stake)

10. how D proves good character:

10. reputation or opinion testimony on the trait involved in the case

10. note: once D takes the stand, credibility (not character) are put in issue

10. how P rebuts D’s character evidence:

10. note: once D puts another on the stand to testify as to character, then it is in issue and P may attack D’s character

10. Some points made by RN: D could “open the door” during cross-examination of P

10. cross-examination of W regarding basis for his opinion or conclusions (may not introduce extrinsic evidence)

10. Some points made by RN: if opposing W testifies that D has good character, you would ask W “are you aware that D did X last year?”  

10. If W says “no” then charge that W doesn’t really know the person well enough to comment.

10. If W says “yes” then ask if that changes W’s opinion.  If “yes” then done, if “no” then incredible W.

10. reputation or opinion testimony of bad character

10. Some points made by RN: calls for a limiting instruction to jury (e.g., just because he was bad then, doesn’t he mean he is bad now)

10. character of V

10. D may introduce character evidence as to a certain trait

10. exception: bad character of rape V is inadmissible
10. P may then rebut with good character evidence

10. specific prior misconduct or crimes of D

10. inadmissible if offered to show general criminal disposition

10. however, if relevant in a criminal [or civil case], P may present evidence for other purposes, such as:

10. motive

10. opportunity

10. intent (e.g., prior sales of cocaine as evidence that D intended to go through with the sale although he claims that he was just going to “dupe the buyer”)

10. negate good faith

10. preparation - common plan or scheme

10. plan (e.g., multiple occasions of a judge receiving unmarked envelopes)

10. knowledge

10. identity - signature, modus operandi (e.g., bank robber wears a ski mask, leaps over the counter, and runs hunched over)

10. absence of mistake or accident (e.g., mother reports child fell down stairs)

10. notice to D required

10. 404(b) -- independently relevant uncharged prior misconduct will be admissible so long as:

10. there is sufficient evidence to support a jury finding that D committed the prior act, and
10. R403 not violated

10. Some points made by RN:

10. for signature-like qualities, you may have to expand the scope of the characteristics of a prior act and say that all of these non-signature-like qualities put together are signature

10. factors courts use to rule on signature-like purpose for admitting prior act:

10. parallels between the characteristics in the previous act as compared to act at issue

10. proximity in time between acts

10. whether any characteristics are unusual or trademark in nature

10. choice of standard: (1) clear and convincing that they are on-in-the-same person (high standard) or (2) 403 balancing

10. Some points made by RN:

10. Character evidence will not be a focus on the exam!

Judicial Notice
Real Evidence
Documentary Evidence
11. -

12. Authentication - not assigned
13. Best Evidence Rule
13. ROL: in proving the content of a “writing, recording, or photograph” the original must be produced (R1002)

13. a.k.a., the “original document rule”

13. Rationale: there is a hazard of inaccuracy in common methods of making copies, and that oral testimony based on memory of the terms of the writing presents greater risk or error than in other oral testimony situations

13. Definitions (R1001)

13. “Writing, recording, or photograph” -- virtually anything “set down” by various “forms of data compilation”

13. “Original” -- the writing or recording itself or any duplicate intended by the person executing it to have the same effect as an original

13. if data is store on a computer, any printout or other output is an “original”

13. “Duplicate” -- essentially an exact copy; a reproduction

13. Duplicates are admissible (R1003) to the same extent as the original unless either:

13. Authenticity of the original is questioned

13. Circumstances indicate that it would be unfair to do so

13. Applicability of the rule

13. Most often, the rule applies in 2 situations:

13. where the writing is legally operative or dispositive instrument
13. e.g., contract, deed, will, divorce decree, etc.

13. where the knowledge of the W concerning a fact stems from his reading of the document

13. e.g., W is to testify about the mileage on a car sticker, and the sticker is W’s only source of this information 

13. Nonapplicability of the rule

13. To be outlined depending on what RN discusses in class and what is contained in the assigned readings

13. Some points made by RN:

13. R1005 v. R1003

13. 1003 - don’t need certified copies

13. 1005 - do need certified copies

13. 1003 - if judge has doubt as to whether a copy is genuine, he always has the discretion to reject it

13. 1005 - courts are required to accept certified copies in lieu of originals

13. Problem 14-B, 999
13. A photocopy could be the original - look to context

13. e.g., in K executions, multiple copies are made and signed by the parties involved; they are all “originals”

13. Problem 14-C, 1001
13. 1003 v. 1008

13. 1008 says let the jury do the fact-finding

13. but it has to be “in evidence” for the jury to do so!

13. so if the jury turns it down then they can

13. more an issue of conditional relevance than 403

13. Problem 14-G
13. If someone testifies about the conversation, you don’t need the actual tape; but if testifying to the contents of the conversation, then the best evidence rule requires playing the tape itself

13. but if the only source of W’s comments is from the tape, then you need the tape

13. Problem 14-H
13. Doctor reading from report

Testimonial Evidence
14. -

15. -

16. Opinion Testimony
16. Introduction

16. Includes all opinions, inferences, conclusions, and other subjective statements made by W

16. Since we prefer the fact finder to make draw conclusions and for W’s to merely provide objective facts, policy leans toward inadmissibility

16. but it is allowed where it is helpful or necessary

16. 2 types of opinion testimony:

16. lay opinion

16. expert

16. Lay opinion testimony
16. R701 -- opinion or inference will be admitted if 2 requirements satisfied:

16. must be rationally based
16. e.g., just because someone was slow in their speech, doesn’t necessarily mean that they are “drunk”

16. must be helpful to a clear understanding of W’s testimony or to the determination of a fact in issue

16. e.g., easier to say “drunk” than to describe all of the person’s intoxicated mannerisms

16. Note: usually entails laying a foundation as to the basis of the person’s opinion or inference

16. Situations where testimony is admissible

16. general appearance or condition of a person (old, weak, over 50)

16. state of emotion (angry, joking, but not in love)

16. matters involving sense recognition (heavy, spicy, red, bulky)

16. identity and likeness of appearance, voice, or handwriting

16. speed of vehicle (either in numbers or generalities)

16. value of own services

16. rational/irrational nature of another’s conduct (sanity)

16. intoxication

16. Situations where testimony is not admissible

16. agency/authorization (W cannot conclude that W was authorized)

16. contract/agreement (W cannot conclude that K was formed)

16. Some points made by RN:

16. the only thing on law testimony needed for the exam:

16. under R701 there is not bright line between fact and opinion testimony

16. the preference is for W to speak about concrete facts, not conclusory matters

16. see pp.688-89 for a laundry list of admissible testimony

16. R701 has two requirements for admissibility (see above)

16. area likely on which to be tested

16. typically guesswork or speculation is excluded

16. R602 -- “lack of personal knowledge”

16. may be a problem of “form” (e.g., what do you mean when you say “I guess he was angry”)

16. for exam you need only state the 2 requirements of the rule, and then highlight the factors which must be considered when determining whether the testimony should be received

16. rationale: we’re trying to help the fact-finder in situations where W has special insight into a person’s behavior, etc.

16. Expert testimony
16. R702 -- opinion or inference will be admitted if 2 requirements are satisfied:

16. subject matter is such that special knowledge will assist the trier of fact to understand the evidence or determine a fact in issue

16. some jurisdictions require that the methodology or explanatory theory be “generally accepted” in its field

16. but USSC has rejected this limitation, saying also that the judge must find by a preponderance of the evidence that the underlying methodology is scientifically valid

16. W must be qualified as an expert by knowledge, skill, experience, training, or education

16. Opinion must not be speculative; must possess reasonable probability

16. R703 -- opinion must be supported by one of 3 bases:

16. facts that expert knows from own observation

16. facts in evidence and then submitted to expert

16. usually related by examiner in the form of a hypothetical question

16. R705 -- expert need not list the facts supporting his conclusion prior to testifying as to that conclusion

16. facts not in evidence but supplied to expert

16. the facts need not be of the type admissible

16. if this basis is relied upon, the facts must be of the types reasonably relied upon by experts in the field when forming such opinions or inferences

16. R704(a) -- opinion or inference may embrace the ultimate issue to be decided by the trier of fact

16. JG: I believe this means that a doctor, e.g., could end his testimony by saying “yes, it was a pit-bull dog that killed this child”

16. R704(b) -- exception: expert may not conclude on whether a D had the requisite mens rea at the time of an alleged crime

16. Authoritative texts and treatises which conclude to the contrary may be used to impeach an expert

17. -

18. Impeachment of Witnesses
18. In general

18. Impeachment casts an adverse reflection on the veracity/credibility of W

18. Any matter than tends to prove or disprove credibility of W is relevant

18. General ROL: party may not bolster/accredit testimony of W until W has been impeached

18. e.g., W’s prior consistent statement may not be introduced unless adversary shows that W’s testimony is inconsistent with past statements

18. Exception: if past statement is proof of a timely complaint

18. e.g., reporting a rape as soon as V has a chance

18. Exception: evidence of prior statement of identification made by W (R801(d)(1)(c))

18. Exception: if party anticipating an attack seeks to deflect it by bringing out on direct the points he expects to be raised during cross; thus, it is permissible on direct for P or D to adduce testimony by his W that:

18. he is being paid for her services in the case (expert situations)

18. he has been convicted of previous crimes

18. he has entered into a plea bargain

18. he had some connection or affinity with the party

18. Note: party may also impeach its own W (R607)

18. Methods of impeachment

18. Cross-examination - eliciting facts from W that discredit his testimony

18. Extrinsic evidence - other witnesses testimony brought in to discredit W’s

18. Weapons (“I-ABCCCC”; “I use my ABC’s to impeach!”)

18. Basic questions to ask for each weapon:

18. Is examiner limited to cross-examination alone, or may he produce extrinsic evidence?

18. If extrinsic evidence may be introduced, must a foundation be first laid by inquiry on cross-examination of the W?

18. I - prior Inconsistent statements (R613)

18. extrinsic evidence permitted so long as proper foundation is laid

18. additional requirement if extrinsic: must be relevant (i.e., it may not be a “collateral matter”)

18. W must be given an opportunity to explain or deny the prior statement, but this chance doesn’t have to be before introduction of the prior statement

18. R613(b) -- safeguard may be disregarded where the “interests of justice otherwise require”

18. provision does not apply to prior admissions by a party-opponent (R801(d)(2))

18. note: in most cases, prior inconsistent statements are hearsay but admissible since offered for something other than to prove the truth of the matter asserted (to impeach a W)

18. but if the prior statement was made under oath, etc., it is - by definition - nonhearsay and therefore the fact-finder is not limited to considering the statement for its impeachment purposes

18. i.e., 613 has no oath requirement

18. Some points made by RN:

18. see 8-F, p.633 - factors to consider include ease of bringing back impeached W so that he can explain or deny his inconsistent statement

18. stronger for the officer to bring in the statement, than if examiner elicited it from W during cross

18. A - bad Acts of W (R608(b)) - prior non-conviction misconduct

18. R608 permits inquiry on cross as to any immoral, vicious, or criminal act of his life that may affect his character and show him to be unworthy of belief

18. the “bad act” must be probative of [un]truthfulness

18. examiner must act in good faith

18. e.g., can’t ask about act for which W was acquitted

18. extrinsic evidence not permitted

18. if W denies the bad act, examiner is still not permitted to introduce extrinsic evidence, but he may try to trick W by showing a document or continuing the cross more deftly

18. Some points made by RN:

18. since the rule does not permit bringing in extrinsic evidence to impeach, an unethical lawyer would advise W to merely deny opponent’s allegations of prior misconduct

18. since convictions are so easy to bring in through R609, you wouldn’t want to deny those acts

18. if you choose to bring up a conviction merely as misconduct through R608, you give the W the benefit of the jury never hearing that the act by W led to a conviction!

18. extrinsic = anything that comes through another W

18. B - Bias and motivation
18. extrinsic evidence permitted so long as proper foundation is laid

18. proper foundation includes asking the W on cross as to the facts that might show bias

18. if W admits to the facts, judge may deny introduction of extrinsic evidence

18. no evidence may be admitted by W to show there is justification for bias

18. note: evidence which is otherwise substantially inadmissible may nonetheless be introduced for impeachment purposes under this category

18. Some points made by RN:

18. if an expert W admits or acknowledges being paid for testimony, it is still proper on cross to inquire about the specifics, since the answers might show [even more] bias

18. C - sensory or mental Capacity
18. may show through extrinsic evidence

18. lack of capacity

18. perceptive disabilities (e.g., deafness, color blindness, sleepy, drunk, high)

18. lack of memory

18. usually shown by asking about related matters which W does not remember and then highlighting the inconsistency

18. mental disorders

18. lack of knowledge

18. expert witnesses

18. involves questioning W on (1) general knowledge of the field or (2) particular knowledge of the facts of the case at hand

18. opinion witnesses

18. similar to expert witness cross-examination

18. character witnesses

18. may involve questioning W about D’s prior convictions unknown to W and then highlighting the fact that W really doesn’t know D well enough to pass judgment (R405(a))

18. C - prior Convictions
18. extrinsic evidence permitted so long as proper foundation is laid

18. any crime involving dishonesty

18. R609(a)(2) -- W may be impeached by any crime involving dishonesty or a false statement

18. judge has no discretion, not even 403 balancing!

18. e.g., deceit, fraud, forgery

18. if the crime is normally not one which involves dishonesty, R609(a)(2) may still be used if the examiner can show that the underlying facts of the crime involved dishonesty

18. e.g., bank robbery involved deceiving co-employees and lying to bank investigators

18. felonies not involving dishonesty

18. R609(a)(1) -- W may be impeached by any felony, even if it does not involve dishonesty, but judge has discretion to exclude the evidence

18. judge’s discretion standards:

18. if W is D - P must show that probative value outweighs its prejudicial effect

18. if W not D - examiner must show that probative value is not substantially outweighed by its prejudicial effect

18. note: probative value refers to its value as impeachment evidence, not - as when W is D - as evidence that D committed the crime with which he is currently charged

18. comparing the balancing tests

18. when W is D, standard favors exclusion since D’s life or liberty is at stake

18. when W not D, standard favors admission as it takes more risk prejudice to [substantially] outweigh the probative value; W’s life or liberty not at stake

18. Some points made by RN:

18. factors to consider when balancing probative worth and unfair prejudice (from Gordon):

18. the nature of the conviction

18. its recency or remoteness

18. whether it is similar to the charged offense

18. whether defendant’s record is otherwise clean (convictions are presumably more probative of credibility if they show a continuing pattern rather than isolated instances)

18. the importance of credibility issues

18. the importance of getting the defendant’s own testimony

18. when W is D the presumption shifts, and the probative value must > unfair prejudice

18. miscellaneous considerations

18. R609(b) -- evidence of conviction inadmissible if 10 years since conviction date or jail release date (whichever is later), unless it is shown that probative value substantially outweighs the prejudicial effect and adversary is given notice of intention to use the information to impeach

18. R609(c) -- “effect of pardon, annulment, or certificate of rehabilitation”

18. depends (see details of rule)

18. R609(d) -- juvenile convictions inadmissible under R609 unless W is not D and is now an adult, and the judge deems the evidence necessary to determine D’s guilt or innocence

18. note: “the evidence” refers to W’s juvenile conviction

18. R609(e) -- pending appeal does not prevent admissibility

18. if conviction obtained in violation of Sixth Amendment rights, inadmissible for any purpose

18. Some points made by RN:

18. for an exercise on this material, see 8-D on p.622

18. what about a prior conviction can come in?

18. type, date, location, disposition, punishment

18. cannot ask about other details of the crime

18. C - Character evidence (R608(a)) - opinion or reputation evidence

18. No extrinsic allowed

18. by reputation evidence

18. involves eliciting testimony from others that W has a bad reputation of truthfulness in his community

18. modern trend also permits reputation in business circles

18. by opinion evidence

18. R608(a) -- read rule

18. C - Contradiction
18. entails a showing that something W said in testimony is untrue, either by cross-examination or extrinsic evidence

18. 3 types of counter proof:

18. evidence contradicts and substantively proves a point

18. e.g., you said the light was red but other evidence shows it was green (when color of light is in issue)

18. evidence contradicts and impeaches someone else

18. e.g., you said that you only met P after the accident but other evidence indicates that you and P have been friends for many years (bias)

18. evidence contradicts only
18. usually excluded because, since it doesn’t also prove a substantive or impeachment point, it is considered “collateral” (see discussion of collateral matters below)

18. note: contradiction impeachment must pass 2 hurdles:

18. such evidence must tend to prove that W lied or erred

18. such evidence must tend to prove another point that could make a difference in the case

18. Collateral matters

18. not directly relevant to the issues in the case

18. JG: if you can show that a seemingly immaterial statement is in fact not collateral, then you may bring in extrinsic evidence to impeach W

18. e.g., proving that W was driving home from home of plaintiff, as opposed to the home of an uninterested party, makes a seemingly irrelevant fact now material, since it may infer bias

18. Some points made by RN:

18. you can’t cross-examine with the use of information you do not intend to, or can’t, bring in later

18. if the other party objects to the use of such information, the impeaching party would make a proffer that it does intend to produce it later in the trial

18. core v. collateral is the key issue

18. bias is always a core issue

18. revisit 8-H, p.667

18. only can ask if issue of character has been raised by the defense

18. scope-of-direct issue

18. 404(a) governs this problem

18. 404(b) others ways to get it in

18. Impeachment of hearsay declarant

18. See R806 -- “attacking and supporting credibility of declarant”

18. Rehabilitation methods (a.k.a., repairing credibility)

18. W’s explanation on redirect

18. Introduction of witnesses in support of W’s good reputation for truth

18. By offering prior consistent statements

18. not generally permitted even if the impeachment was through the introduction of a prior inconsistent statement

18. rationale: a prior inconsistency is not removed by the fact that W made more than one consistent statement

18. exception: if impeachment is based upon charges of bias or fabrication of testimony, evidence of W’s prior consistent statements made prior to the time at which charge of bias or fabrication first arose is admissible

18. note: R801(d)(1)(B) -- evidence may be used not only to bolster W’s testimony, but also for its substantive worth

18. Forbidden attacks (casebook only)

19. -

20. Privileges
20. Introduction

20. Permit one to refuse to disclose, and prohibit others from disclosing, certain confidential information in judicial proceedings

20. What is being excluded? Communications
20. Rationales:

20. practicality - some relationships will not be breached even if no privilege existed and the person was threatened with contempt

20. e.g., priest-penitent relationship

20. society’s desire to encourage certain relationships and candor between certain individuals by ensuring their confidentiality

20. e.g., attorney-client relationship

20. Note: we are sacrificing the search for truth in order to promote and preserve certain relationships

20. R501 -- “general rule” of privileges

20. no specific privileges enumerated; governed by common law

20. General considerations

20. privilege is personal and may be asserted only by the party whose interest is sought to be protected

20. but attorney can assert privilege on client’s behalf if client is absent

20. to be privileged the communication must be shown to have been made in confidence

20. but most jurisdictions recognize a presumption of confidentiality if made in course of the relationship

20. no comments by the adversary may be made if party invokes

20. waiver occurs if:

20. failure to claim privilege

20. voluntary disclosure

20. in-advance contractual provision

20. eavesdroppers prohibited from testifying as to what he heard if the privileged parties were not negligent

20. 4 major privileges covered by both bar/bri and the casebook:

20. Attorney-client

20. Psychotherapist-patient

20. Spousal

20. Self-incrimination

20. Attorney-client privilege
20. RN’s elements:

20. Relationship

20. Confidential communication

20. can’t be in front of a 3rd party

20. must relate to the subject matter

20. if illegal, no privilege

20. If the client speaks to someone else about “the matter” (i.e., specifically what he told the attorney), then the privilege is broken

20. Client must be seeking advice

20. If sought as an aid in illegal activities, no privilege

20. RN’s policy:

20. Client will be more forthcoming and so lawyer will do better job

20. Communications between attorney and client, made during professional consultation, are privileged from disclosure

20. objects and pre-existing documents not protected

20. test: if the document or object would otherwise be subject to discovery demands, then it may not be shielded by the privilege

20. The relationship

20. must exist at the time of the communications

20. client must be seeking the professional services of the attorney

20. if attorney had not yet agreed to take the case, statements are still protected

20. statements among the “representatives” of the client or attorney are also protected (e.g., secretary)

20. “client” - individual, corporation, or any other entity

20. “attorney” - anyone authorized, or reasonably believed by the client to be authorized

20. The communication

20. communication is “confidential” if it was not intended to be disclosed to third parties, other than whose disclosure would be in furtherance of the legal services, etc.

20. if knowingly made in front of a stranger, then unprotected
20. communications made to, or received from, third persons are protected if necessary to transmit information between attorney and client

20. note: when client is examined by doctor at attorney’s direction, such examination is privileged because it was necessary to help the client communicate her condition to the attorney

20. but not protected by physician-patient privilege since no contemplation of treatment

20. if attorney represents 2 parties, no privilege exists if the 2 parties sue each other
20. Client is the holder of the privilege

20. RN: Client may waive it in a few ways:

20. by permission

20. dispute between the attorney and the client

20. joint client conflicts

20. if the party holding the privilege fails to object at time it is threatened

20. if waived, attorney may be forced to testify

20. 3 significant exceptions to the privilege:

20. if the services of the attorney were sought as an aid in the planning or commission of something that the client knew - or should have known - was illegal

20. claimants through same deceased client

20. communications relevant to an issue of breach of duty by the attorney to his client (malpractice) or by client to attorney (payment for services not made)

20. 4th from casebook: client identity

20. Documents prepared by attorney for his own use are not privileged, but may be protected by the attorney’s work product rule

20. Some points made by RN:

20. In the civil context, you may still be able to get to the information through interrogatives, interviews of W’s, and depositions, but you will be stopped short of finding out the actual confidential communications

20. In the criminal context, the 5th Amendment and the A/C privilege presents greater barriers to information

20. Problem 12-C, 873 - drunk guy

20. I: communication?

20. smelling of alcohol on breath

20. if observable to the entire public then there is no expectation of confidence; it is not a “communication”

20. smelling of alcohol not words, written statements, nor assertive conduct

20. slurred voice

20. per se not hearsay because non-assertive conduct

20. has no relation to the advice rendered; drunk must be part of the advice

20. “I had a few drinks”

20. could be a confidential communication (no indication that it isn’t)

20. but not related to the matter for which he was seeking advice

20. definitionally not hearsay because it is an admission by a party-opponent

20. driving away

20. not a communication; not confidential

20. summary:

20. look out for anything that would not make it confidential

20. if still OK, look closely at the matter for which C is seeking advice

20. Problem 12-D, 875 - tax returns transferred to A

20. A need not disclose what C said when C turned over discoverable evidence

20. if the government knew that you represented person X, and you had to turn over evidence that - if it came from you - it would clearly implicate X, then you would hire an unrelated 3rd party lawyer to give the evidence to the government

20. that lawyer need not disclose from whom it came

20. Meredith - ROL: if lawyers alters evidence, then exception to A/C rule

20. but if C puts evidence on A’s desk, no problem

20. Upjohn - privilege extends to employees of the company, but it is held by those who control the company (management)

20. Psychotherapist-patient privilege
20. Professional must be licensed or certified to act in the particular capacity and the communication must be confidential

20. In most other respects, see attorney-client privilege

20. Spousal privileges
20. Privilege not to testify against spouse in criminal case

20. spouse may not testify on behalf of, or against, spouse-defendant

20. in federal courts, privilege belongs to the witness, therefore spouse can’t be forced to testify, but she can if she wants

20. in state courts, privilege belongs to the defendant, therefore spouse can’t be forced to testify, and she can be prevented from doing so

20. valid marriage required and the privilege terminates upon divorce/annulment

20. privilege covers matters prior to wedding if married at time of proceeding

20. Privilege for confidential marital communications

20. classic privilege: protects all confidential communications made between spouses during the time they were married

20. both spouses hold the privilege

20. elements of the privilege:

20. communication must have been made during a valid marital relationship

20. divorce does not expose the statements

20. statements after divorce are unprotected

20. communication must have been made in reliance upon the intimacy of the marital relationship

20. e.g., routine or abusive exchanges unprotected

20. if made in the known presence of stranger then unprotected

20. e.g., husband to wife in presence of friends at dinner

20. “communication” include conduct

20. privilege not allowed in suits between spouses or in crimes against the testifying spouse or the spouse’s children (common sense)

20. Privilege against self-incrimination
20. Fifth Amendment

20. Testimony need not prove guilt; it is “incriminating” if it ties W to the crime or would furnish a lead to evidence making such a tie

20. Privilege does not apply in civil cases (e.g., OJ)

20. Available only to individuals

20. Other privileges discussed in bar/bri, but not in casebook:

20. Physician-patient

20. Clergy-penitent

20. Accountant-client

20. Professional journalist

20. Government

Hearsay
21. Statement of the Rule
21. R801(c) -- “a statement, other than . . . one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.”

21. An out of court statement offered to prove the truth of the matter asserted

21. Rule preserves the “holy trinity” of our truth system:

21. Live witness

21. Under oath

21. Subject to cross-examination

21. Rationales

21. Adversary denied opportunity to cross-examine the declarant as to (“MAPS”):

21. M - Memory (risk of faulty memory)

21. A - Ambiguity/Articulateness (risk of misstatement, distortion)

21. P - Perception (risk of misperception)

21. S - Sincerity/Veracity

21. Jury denied opportunity to observe demeanor evidence

21. Absence of an oath

21. Note: D and W can be the same person

21. Adverse party is unable to contemporaneously cross-examine W/D

21. “Statement” -- 801(a) -- may be in the form of:

21. Oral assertion

21. Written assertion

21. “Assertive conduct” - intended by actor to be assertive

21. non-assertive conduct is not hearsay because the likelihood of fabrication is low

21. you need many supporting facts to establish that certain conduct was assertive

21. the burden for doing so is on the challenging party (makes sense, because he wants to keep the statement out!)

21. assertive v. non-assertive conduct turns on the intention of the person “conducting”

21. RN hypo: agent at security post allows a person to go through

21. I: whether the person going through has a gun

21. D: agent

21. is the agents action assertive conduct?

21. with only these facts, then it is not assertive

21. but if we add that there is a sign that says “no one permitted through with firearms”, then it becomes assertive conduct

21. JG: but how do we know that the person going through is not just another agent (???)

21. words are subject to greater interpretation than conduct

21. “Offered to prove the truth of the matter asserted”

21. Goes to the heart of why we exclude hearsay, i.e., we can’t cross examine the person as to the nature of the statement so how can we believe what it says on its face?

21. This aspect turns on why the statement is being offered

21. Statements which are per se not hearsay because not offered for truth of matter asserted (“VEIN-CC”; “Offering for something other than the truth is like filling my VEIN with a CC!”):

21. V - Verbal act doctrine
21. the law attaches legal significance to certain utterances; the issue is simply whether or not the statement was made, not whether the statement itself is true

21. e.g., evidence of performance on a K

21. E - show Effect on hearer (spoken), reader (written), or viewer (conduct)

21. issue is not whether the statement itself is true, but rather to the issue of whether the person, after considering the statement, may have acted a certain way or had certain knowledge/notice

21. I - Impeachment purposes (casebook, p.137)

21. N - Nonhuman declarations
21. C - Circumstantial evidence of D’s state of mind
21. e.g., “I am Thomas Jefferson” - offered merely to show that he is insane

21. Note: those statements that are not circumstantially, but rather directly, evidence of D’s state of mind are hearsay-but-admissible under the enumerated statement of mind exception

21. C - Circumstantial evidence of D’s memory or belief (casebook, p.137)

21. Some points made by RN:

21. 2 approaches: (???)

21. truth of the matter asserted approach

21. declarant approach - fact-finder wants D in court whenever possible

21. The hearsay rule contradicts the general view that a party has the choice of how it will approach the presentation its case

21. As a way of determining whether something is hearsay, look to see if any of the 4 risks are present

21. If we try to be creative with hearsay, they we need to be aware of:

21. relevancy - if not offered for the truth of the matter asserted then why is it necessary?

21. unfair prejudice - even if offered for something other than the truth of the statement, jury hears the assumingly damaging statement

21. Intermediate v. Ultimate issue statements

21. JG: does it matter? (???)

21. Framework for analyzing hearsay:

21. anytime a W is on the stand, listen to hear if the W will testify to:

21. something W heard another say, or
21. what W saw another do

21. if W heard words - as opposed to sounds - then we may have a hearsay situation

21. if it was a statement, then 2 things to worry about:

21. offered for the literal truth?

21. oblique situation? (???)

21. e.g., “he should go to jail for what he did”

21. intended implied meaning (in context)

21. if W saw conduct then we may only have a hearsay situation if the conduct was intended to be assertive

21. if nonassertive then no insincerity problems

21. in either situation, you must question the relevancy and the danger of unfair prejudice

21. Review problem 3-G, p.141

21. 1. Question of connecting the matches to his presence in the bar.  Not so much a brick.

21. 2. Brick.  Word is being used as a marker.

21. 3. Assertive conduct, by an in-court declarant, offered for the truth of the matter asserted.

21. party arguing assertive has the burden of showing it is so

21. Revisit the Denver problem, p.160 (???)

21. Revisit 3-L, p.162 (???)

21. Do the hearsay quiz again on p.175 (answers have been left in the active notebook) (???)

21. What is an “asserted fact”? (???)

21. I heard him say: “Rob, open the door!”

21. if offered to prove that Rob is inside the door, then hearsay

21. if offered to prove that the door was locked, then it is circumstantial evidence since you need to make an inferential step to draw the conclusion

21. shorthand v. longhand assertions

21. longhand: “I know you are inside there”

21. shorthand: “open the door”

21. When a D acts or makes statement consistent with a belief but without intending by his act or statement to communicate that belief, one of the principle reasons supporting the hearsay rule - that D’s veracity cannot be tested - no longer makes sense because D’s veracity is not as doubtful

21. secondly, there is often a guarantee of the trustworthiness of the inference to be drawn because the actor has based his actions on the correctness of his belief (actions speak louder than words) (???)

21. Compare:

21. #1: I heard him say “I fear Gotti”

21. #2: I heard him say “Gotti said he was going to kill me”

21. in #1, the words themselves indicate a certain state of mind (fear); there is no inferential step needed; classic hearsay

21. in #2, the words are circumstantial evidence of fear

21. the greater the need for inferential steps, the less likely it is that the statement will be hearsay, because the less likely it is that D is intending to communicate his belief that he is afraid

22. Statutorily Defined as Nonhearsay (R801(d)) (“PA”)

22. P - Prior statements by W
22. Prior inconsistent statement by W not hearsay if 3 requirements:

22. W now cross-examinable “concerning the prior statement”

22. Prior statement made under oath, and
22. Prior statement made during a “proceeding” or “deposition”

22. Some points made by RN:

22. defining “inconsistent” - loosely interpreted as anything other than what the examiner was expecting to hear

22. Prior consistent statement by W not hearsay if 2 requirements:

22. W now cross-examinable “concerning the prior statement”, and
22. Prior statement offered to rebut a charge of impeachment (restoring credibility)

22. Note: need not be made at formal proceeding, nor while under oath

22. Some points made by RN:

22. may be brought in also to serve as a cumulative answer (???)

22. Prior statements of identification by W not hearsay if 2 requirements:

22. W now cross-examinable “concerning the prior statement” and
22. Statement made after “perceiving the person”

22. Note: need not be made at formal proceeding, nor while under oath

22. Some points made by RN:

22. prior statements by W may be used for 2 purposes:

22. impeachment

22. substantive proof

22. “W now cross-examinable”

22. what if W is mute?

22. “concerning the prior statement” includes either:

22. circumstances surrounding the statement

22. actual contents of the statement

22. if a W refuses to answer questions, you have options:

22. introduce prior inconsistent statements

22. threaten with criminal contempt

22. offer immunity

22. charge with civil contempt which incarcerates individual until the end of the trial

22. if during a cross-examination, include the facts in your leading questions

22. if W is unable to answer questions, then you can’t really cross

22. requires a court finding of actual memory loss

22. A- Admissions by party-opponent
22. Individual admissions

22. Adoptive admissions

22. “a statement of which the party has manifested an adoption of belief in its truth” (R801(d)(2)(B))

22. a.k.a., tacit admission doctrine

22. e.g., silence as an admission

22. it must be shown that:

22. party heard the statement

22. matter asserted was within his knowledge, and
22. occasion and nature of the statement were such that he would likely have replied if he did not mean to accept what was said

22. from p.229 “A”

22. if above 3 conditions are satisfied, evidence should be excluded if it can be shown that:

22. party did not understand the statement or its significance

22. some physical factor or psychological factor explains the lack of reply

22. the speaker was someone whom the party would likely ignore, or
22. the silence came in response to questioning or comments by a law enforcement officer (or perhaps another) during custodial interrogation after Miranda warnings have been (or should have been) given

22. from p.229 “A”

22. Some points made by RN:

22. standard for interpretation is reasonable prudent person

22. e.g., an RPP would deny an allegation of guilt

22. compare with the standard for determining assertive v. non-assertive conduct (???)

22. RPP standard doesn’t come into play in Miranda situation

22. if the statement is made prior to delivery of Miranda warnings, consider whether they should have been given (if yes, then inadmissible!)

22. by permitting for impeachment purposes . . . (???)

22. JG: very confused on 4-E, p.235 (???)

22. assertion?

22. saying nothing versus saying something

22. preliminary question of fact decided by jury

22. prior civil pleadings constitute hearsay

22. Speaking agent admissions

22. Employees and agents admission

22. must be a statement made within the scope of employment

22. Coconspirator admissions - 3 requirements:

22. coventurer  declarant and defendant conspired

22. pendency  during course of venture

22. furtherance  in furtherance thereof

22. Some points made by RN:

22. judge makes preliminary determination of fact as to whether above requirements are met (???)

22. standard is preponderance of the evidence; next standard is for party prevailing (???)

22. once arrest occurs coventurer period ends

22. rationale for admissibility: agency concept, you are accountable for the acts and statements of your coconspirators

22. R104(a) -- court not bound by admissible evidence in deciding if conspiracy exists

22. Some points made by RN:

22. rationale: we hold parties to a higher standard for anything they say

22. rule does not require that D be a “party” at the time of statement (???)

22. rule does not require that D have personal knowledge of the incident when the statement is made

22. e.g., dog owner states to friend that dog bit plaintiff, even though he did not see the incident

22. guilty pleas admissible in civil suits?

22. admissible if:

22. plea is voluntary

22. civil suits is of the same facts/evidence (like OJ)

22. elements of the civil action are a subset of the criminal action (makes sense)

22. if admissible it may not be dispositive

22. court need not inform defendant of potential civil consequences of plea because would be too cumbersome

22. “no contest” pleas or actual convictions handled differently?

22. R403 argument may always be made to either exclude or shape the evidence

22. you can’t have the reverse (civil judgment as evidence in criminal trial) because the standard of proof for civil (51%) doesn’t affect that of criminal decision (85%)

22. note: you can always use the testimony
22. if declarant is a co-party with employer and makes a statement after he is terminated from job, then such a statement may not be fit into R801(d)(2) since he is no longer a party’s “agent”

22. revisit 4-G, 245

23. Hearsay Exceptions - Declarant’s Availability Immaterial (“FE-LAMBS-PPPRRR”; “It’s immaterial whether FE-LAMBS PPPRRR!”)

23. Rationale of these exceptions: out-of-court declaration was made under circumstances that make it more reliable than if made during actual in-court testimony

23. F - Family records
23. Statements of fact contained in various forms of family/personal history are admissible

23. E - Excited utterances
23. Key: excitement
23. Rationale: spontaneousness and the consequent lack of opportunity for reflection and deliberate fabrication provide an adequate guarantee of trustworthiness

23. Event must be startling and the statement must relate to the startling event

23. The sooner the statement is made after the event, the more likely it will be admitted because the declaration must be made while under the stress of excitement

23. Some points made by RN:

23. factors to consider when analyzing possible excited utterances:

23. the event itself

23. content of the statement

23. time between event and statement

23. age and experience of declarant (the younger, the more likely not to think about fabricating, etc.)

23. whether statement was in response to an inquiry (e.g., by a doctor, police officer) or, rather, it was just blurted out

23. key to analysis:

23. was the statement caused by the event or did it merely describe the event?

23. conduct may also be an “excited utterance” (???)

23. e.g., man comes home early for the first time in 10 years after lifting something heavy and injuring himself

23. L - Learned treatises
23. A - Ancient documents and documents affecting property interests
23. Any authenticated document 20+ years old

23. Statements in a document affecting an interest in property, regardless of age

23. M - Market reports
23. Admissible if generally used or relied upon by the public or others

23. B - Business records
23. Admissible if made in the regular course of business

23. Rationale: special reliability is provided by:

23. regularity with which business records are kept

23. their use and importance in the business

23. employees’ incentive to keep accurate records
23. Palmer - inadmissible if report prepared in anticipation of litigation, even if such reports are generally prepared in the regular course of business

23. R803(6) -- grants trial court discretion to exclude if the source of the report or other facts indicate a lack of trustworthiness

23. Note: recorder must have a duty to record

23. an employee who records events for his own interest does not meet requirement

23. Personal knowledge required

23. if the recorder does not have personal knowledge, the requirement will nonetheless be met if the informant and recorder are co-workers, since they each have a duty to report and record, respectively, the information accurately

23. but if the informant is an outsider with no duty or business incentive to convey accurate information, then the record will be inadmissible (Johnson)

23. Entry must have been made soon after the event occurred

23. Some points made by RN:

23. starting point in the chain of information has to be someone with a duty to accurately collect such information

23. in Petrocelli there was no duty on the part of the wife to disclose the information, so the only way wife’s statement could come in is through statements to physicians (???)

23. Lewis and Palmer cases - “in the course of regularly conducted business activity” - 2 views:

23. strict  a company is only “in the business of” running a railroad

23. less strict  accidents occur as a part of the regular course of running a railroad

23. S - State of mind
23. Statements of D’s then existing state of mind, emotion, sensation, or physical condition are admissible; 4 specific categories (from casebook):

23. then-existing physical condition

23. then-existing mental or emotional condition

23. subsequent conduct

23. facts about declarant’s will

23. Rationales:

23. no need to check D’s own perception

23. since then existing state of mind, no need to check memory

23. one’s own statements usually only way to determine state of mind

23. Usually offered to prove intent, either directly or indirectly

23. directly  statement admissible when D’s state of mind is in issue and is material to the controversy

23. indirectly  statement admissible when D’s state of mind is not directly in issue but the declarations of state of mind are offered to show the likelihood of subsequent acts of D

23. e.g., issue is whether John went to NYC on 12/31; testimony that he said on 12/30 “I want to go to NYC tomorrow.”

23. see Hillmon
23. Declarations of physical condition

23. Statements of present physical condition, although not made to a physician, are usually admissible because when they are made they are contemporaneous with symptoms or pain and are therefore more reliable than if actually made on the stand

23. Hearsay statements which express a memory or belief of D are not admissible if offered to prove truth of the matter remembered or believed

23. e.g., “I think I left the keys in the car.”

23. exception: admissible to prove facts remembered or believed in connection with a will

23. RN’s categorical list of state of mind examples

23. good faith

23. motive

23. knowledge

23. belief

23. intent

23. Some points made by RN:

23. state of mind is relevant in many disputes (e.g., mens rea)

23. once established, state of mind may serve as circumstantial evidence of behavior

23. e.g., if we know D was angry we might infer that he would assault

23. direct v. indirect evidence of state of mind compared:

23. direct  “I intend to go to France”

23. indirect  “My brother told me that I won the lottery in France and the only way to collect is to show up in person”

23. circumstantial evidence of intent to go to France

23. relevancy of indirect evidence?

23. courts have said that such evidence can be a “brick” because it can be viewed that people are more likely to do what they intend to do

23. this is all when you’re trying to prove a past state of mind (???)

23. “he’s after me again”

23. at first blush not hearsay because not [likely] offered for the truth of the matter asserted, but rather to show fear

23. but “again” is backward looking, and the state of mind exception does not apply to “statements of memory or belief to prove the fact remembered or believed”

23. “I don’t know what to do”

23. classic state of mind exception; not offered to prove truth of the matter asserted

23. JG: but who cares if not offered for truth?  Isn’t that what the exception is all about?  It is admissible even if we are offering it for the truth of the mater asserted, so long as that matter is declarant’s state of mind? (???)

23. compare with dying declarations, 280#2

23. Hillmon - “I am going West”

23. offered to prove that he went West because he intended to go West

23. H: if one intends to do an act, it is some evidence that one actually performed the act

23. Pheaster - left high school friends to meet D and never seen again

23. modern trend is a compromise  forward looking statements by D reflecting intention to engage in future activity with another are admissible to prove that the other acted consistent with the statement if there is additional independent corroborative evidence

23. I think this is key (???)

23. “I’m afraid my husband is going to kill me” (???)

23. inadmissible hearsay since we care about the truth of the matter asserted

23. if believed, then it shows an intent on the part of the husband to commit the act

23. “I’m going to Denver to visit my mother” (???)

23. same thing; oblique way of saying “I’m afraid”

23. evidence can be received under this exception in 2 ways:

23. where statement itself is direct evidence of D’s state of mind

23. e.g., “I intend to kill her”; “I hate you”

23. indirect evidence; truth of the statement requires reasoning

23. e.g., “I’m going to stab you in the heart”

23. discussion of the wills clause

23. P - Present sense impression
23. Key: immediacy
23. Lower standard of stress needed than in the excited utterance exception

23. Statements which comment on what D perceived at the time of receipt of the sense impression or immediately thereafter

23. Rationale: although the safeguards of emotion/stress are not present, there is usually little or no time for calculated misstatement, and they are therefore safe from defects of memory

23. Some points made by RN:

23. they even made be conclusory statements

23. e.g., concluding that your husband was forced to go into work when you only hear his side of the phone conversation and he doesn’t explicitly state this fact

23. e.g., commenting on the speed of someone’s car as they pass another on the highway

23. Iron Shell - child rape victim makes statements to police office

23. look for intervening events which might sever the immediacy aspect

23. even if no intervening event, look to see if the declarant reacted to the event

23. P - statements to Physicians
23. Statements of past physical condition are admissible so long as they are made to medical personnel to assist in diagnosing or treating the condition

23. statements as to cause of the condition are admissible if they are pertinent to diagnosis or treatment

23. Some points made by RN:

23. Iron Shell II - “the fact that in this case the discussion of the cause of the injury did not lead to a fundamentally different exam does not mean that the discussion was not pertinent to diagnosis”

23. i.e., if D’s statement doesn’t affect how doctor chooses to treat D, it still might be “pertinent to diagnosis” and therefore admissible as a statement to physician

23. P - Public records
23. Records, etc., setting forth:

23. the activities of an office/agency

23. matters observed pursuant to duty imposed by law excluding in criminal cases matters observed by police officers or other law enforcement personnel, or
23. in civil actions and proceedings against government in criminal cases, factual findings resulting from certain investigations

23. Some points made by RN:

23. Oates - chemist deemed “other law enforcement personnel”

23. can the government, in a criminal case, circumvent this rule by invoking the “business records” exception?

23. can’t allow it because then the police would farm out work to avoid violating the Confrontation Clause (???)

23. past recollection would be appropriate because the W is still subject to cross (???)

23. R - past Recollection Recorded
23. If W’s memory cannot be revived, party may introduce a memorandum that W made at or near the time of the event

23. Elements:

23. W once had knowledge

23. W now has insufficient recollection

23. recording made or adopted when matter was fresh in W’s mind

23. Note: recording must be read into evidence

23. Rationale: past writing is more reliable than the testimony on the stand

23. Some points made by RN:

23. if your W does not adequately testify as to what he previously wrote, then you have 3 options:

23. refresh his memory with the document

23. impeach as an adverse W

23. invoke the past recollection recorded exception

23. note: #3 is better than #1 in situations where your W turns on you while on the stand or when the written statement is better than anything you’ll get out of W on the stand

23. Scott - issue of whether W lacked recollection of the events

23. majority: W lacked a present recollection of the words used by the defendant in the conversation

23. dissent: W did not say, unambiguously, that she had no present memory of the events recorded in writing

23. R - Reputation
23. R - Residual catch-all exception
23. Contained in R803(24) and R804(b)(5), the latter requiring unavailable W

23. In both cases, the hearsay must have a certain level of trustworthiness, consistent with the characteristics of the enumerated exceptions, either those requiring or not requiring the unavailability of the W

23. Statement must be offered on a material fact and the evidence must be more probative than any other evidence which might be offered as to that fact

23. Notice to adversary must be given

24. Hearsay Exceptions - Declarant Unavailable (“THAD”; “Sorry, THAD must be unavailable for you to testify as to what he said.”

24. Note: to be “unavailable,” W is either (“A-RULE”; “We need A RULE to determine whether someone is actually unavailable.”:

24. Absent and the statement’s proponent has been unable to procure his attendance or testimony by process or other reasonable means

24. Refusing to testify

24. Unable to testify due to death or illness

24. Lacking the memory to testify

24. Exempt via a privilege

24. T - former Testimony
24. Admissible so long as there is a sufficiently similarity of parties and issues so that the opportunity to develop testimony or cross-examine at the prior hearing was meaningful

24. guarantees of trustworthiness are therefore present

24. Need not be “identical” parties; only similar enough to ensure that party against whom the testimony is offered had an adequate chance to cross

24. Cause of action need not be similar, just the subject matter

24. Note: prior grand jury testimony is inadmissible against the accused as “former testimony” since there was no chance to cross

24. Must be given under oath

24. USSC has held that there is no violation of constitutional right to confront when reported testimony from a prior trial is used in a criminal proceeding, so long as:

24. the accused or attorney was present at prior proceeding and had the opportunity to cross at that time and
24. the prior witness is now unavailable, despite good faith attempts by the prosecution to produce him

24. note: greater showing of unavailability is required here

24. H - statements of personal or family History
24. 2 situations:

24. statements concerning declarant’s own birth, adoption, marriage, etc., are admissible even though declarant had no means of acquiring personal knowledge of the matter

24. e.g., he said “I was born in 1954 and adopted in 1955.”

24. statements concerning someone else’s birth, adoption, marriage, etc. (death also), are admissible if:

24. declarant is related in any way, or 

24. declarant was so intimately associated with the other’s family history that he is likely to have accurate information

24. Statement need not have been made prior to controversy, although if so then the statement is more credible

24. , even though the declarant had no personal knowledge

24. Some points made by RN:

24. JG: the rule only speaks to things “written”, what if W says “he told me he married my mom in 1954.” (???)

24. A - statements Against interest
24. Admissible so long as:

24. D is unavailable

24. statement was against D’s pecuniary, proprietary, or penal interest when made

24. D had personal knowledge of the facts and
24. D was aware that the statement was against his interest and have no motive to misrepresent

24. Note: collateral facts contained in the statement are also admissible if they help to explain the self-inculpatory remark

24. Rationale: D is unlikely to knowingly make a statement against his interest unless it is true

24. Admission distinguished:

24. admission need not be against interest when made

24. admission must be made by a party-opponent

24. If defendant wants to introduce statements of another admitting to a crime, R804(b)(3) requires corroborating circumstances indicating trustworthiness

24. but co-defendant’s confession may not be admissible

24. Williamson - defendant stopped on highway transporting cocaine and made statements implicating himself and another; statements implicating the other had no ramifications against defendant

24. ROL: a “statement” against interest (for the purposes of this exception) means a single self-inculpatory remark, not an extended series of declarations or broader narrative that, on the whole, are against the declarant’s interest

24. i.e., the exceptions covers only those remarks that inculpate the declarant, not the extended declaration

24. Kennedy’s concurring formula:

24. determine if declarant made statement against penal interest

24. if so, admit all statements related to that precise statement against penal interest, subject to 2 limits:

24. exclude any collateral statement that is so self-serving that it is unreliable

24. if statement was made in situation where declarant had significant motive to obtain favorable treatment (e.g., police “deal”), then entire statement inadmissible

24. in above part is he referring to the entire statement or just the collateral pieces (???) - if entire, then how do police use such statements (???)

24. Some points made by RN:

24. Williamson
24. an alternative would be to use the coconspirator exception

24. declarant has motive to lie about co-defendant

24. test: whether a reasonable person in the declarant’s position would not have made the statement unless declarant person believes it to be true in light of all circumstances

24. statements neutral on their face may be against or for our interest

24. D - Dying declarations
24. R804(b)(2) -- in prosecution for homicide or civil action, admissible so long as:

24. D believed his death was imminent and
24. statement concerns the cause or circumstances of the act

24. Note: D need not actually die for the statement to be admissible, but he must be unavailable

25. Constitutional Issues
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