I.	Evidence Law and the System





A.	3 meanings of "evidence"


1.	the thing itself (in the real world)


2.	the rules of evidence


3.	"in evidence"





B.	Presentation of evidence





Rule 611. Mode and Order of Interrogation and Presentation


(a)	Control by court.


	The Court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to 


	(1) make the interrogation and presentation effective for the ascertainment of truth, 


	(2) avoid needless consumption of time and, 


	(3) protect witnesses from harassment or undue embarrassment.


(b) Scope of cross-examination.


	Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness.  The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.


(c) Leading questions.


	Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness' testimony.  Ordinarily leading questions should be permitted on cross-examination.  When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.





1.	Cross-examination [FRE 611(b)]


a.	reasons for limiting


i.	a party gets to present its case in chief in its own way; gets to tell its own story


ii.	cross can use leading questions.


b.	permissible subjects:


i.	subject matter


a)	points raised (narrow reading)


b)	transaction (broader, accepted reading)


--how one defines the transaction defines what's w/in the scope


ii.	credibility


a)	qualifications


b)	competence


c)	consistency of statements


d)	bias/motivation to lie


e)	perceptive powers/memory


f)	integrity


iii.	judge's discretion


a)	if using this avenue, can't use leading questions (like a direct witness)


b)	judicial and efficiency concerns





2.	leading questions [FRE 611(c)]


a.	direct (non-hostile) witness: proper to lay the foundation, give witness an idea of what the question is w/o suggesting an answer that goes to the matter in dispute


b.	cross-exam (hostile) witness: you can ask leading questions because they will not answer helpfully without leading.





�
C.	Procedural Errors: Preserving an issue for appeal





Rule 103. Rulings on Evidence


(a)	Effect of erroneous ruling.


	Error may not be predicated upon a ruling which admits or excludes evidence unless a substantial right of the party is affected, AND


(1)  Objection.  In case the ruling is one admitting evidence, a timely objection or motion to strike appears of record stating the specific ground of objection, if the specific ground was not apparent from the context; OR


(2)  Offer of Proof.  In case the ruling is one excluding evidence, the substance of the evidence was made known to the court by offer or was apparent from the context within which questions were asked.


(b)  Record of offer and ruling.


(c)	Hearing of jury.


(d)  Plain error.





1.	error must affect a substantive right


2.	timely objection


a.	reasons for requiring


i.	to help judge make informed decisions


ii.	to give opposing party the opportunity to cure mistakes


iii.	to discourage straddling


b.	note: FRE does not require party to object


i.	IF the objecting party is


a.	similarly situated, AND


b.	the basis of the objection is the same


ii.	it counts, because the three reasons for requiring a timely objection are satisfied


iii.	common law and some states still require each co-party to object


--it is possible to ask the judge to consider a single lawyer's objections as an indication that all parties object


3.	if evidence is excluded, an offer of proof must be made





II.	Relevance





A.	Logical Relevance





Rule 401.  Definition of "Relevant Evidence"


	"Relevant evidence" means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.





Rule 402. Relevant Evidence Generally Admissible; Irrelevant Evidence Generally Inadmissible


	All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority.  Evidence which is not relevant is not admissible.





1.	materiality: substantive law determines whether a fact is of consequence


2.	the evidential hypothesis: theory of the case situates the evidence


3.	standard: more/less probable than without the evidence


--relevancy _ sufficiency: "A brick is not a wall"


4.	examples:


a.	the recurring situation of flight: Problem 2C. Flight and Guilt (page 70)


i.	crime 1 and crime 2 unrelated; may have run b/c of crime 1


ii.	seems like flight should be excluded, because it would prejudice _ to object, because they would have to reveal crime 1.  (R. 403 issue)


iii.	but would generally be admitted, because


a)	it's a brick


b)	limiting instruction: judge instructed the jury that they couldn't use the evidence of the unrelated crime to find guilt in this case


b.	induction: Problem 2D. Too Much Wax on the Floor (page 77)


i.	more facts desired:


a)	circumstance same between this fall and other falls?


b)	do other stores have a similar problem?


c)	are there more falls at this store than others?, etc.


ii.	if you can't get evidence of other falls in for cause, then get it in on issue of notice


iii.	possible R. 403 issue





B.	Pragmatic Relevance





1.	Prejudice and Confusion





Rule 403. Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion or Waste of Time


	Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.





a.	unfair prejudice vs. probative


i.	prejudice = probative


ii.	but unfair prejudice works on the emotions (usually, but not necessarily) rather than reason.  we don't want the jury to consider things it shouldn't consider (as we define competent evidence)


b.	balance is towards admissibility


c.	example: State v. Chapple (AZ 1983), (page 79)


i.	prejudicial impact of photos


ii.	facts: there was no dispute about how victim was killed, only about the identity of the killer--> probative value substantially outweighed


iii.	note: even if issues are not in dispute, they still must be proven (can stipulate)


iv.	in general, photos are admitted, no matter how gruesome and unnecessary


d.	Remember, 403 also covers undue delay, waste of time, or needless presentation of cumulative evidence.





2.	Limiting Instructions





Rule 105: Limited Admissibility


	When evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly.





--judge can give limiting instructions to prevent misuse of evidence





3.	Completeness--Providing Context





Rule 106.  Remainder of or Related Writings or Recorded Statements


	When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it.





--to prevent passages being taken out of context, adverse party can introduce any other part of a statement, even if it would be hearsay or beyond the scope of direct.





4.	The Functions of Judge and Jury





Rule 104: Preliminary Questions


(a)	Questions of admissibility generally.


	Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b).  In making its determination it is not bound by the rules of evidence except those with respect to privileges.


(b)  Relevancy conditioned on fact.  


	When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.





a.	judge


i.	rules: is evidence relevant, given substantive and procedural rules?


a)	material to cause of action?


b)	qualified witness?


c)	privilege?


d)	admissible?


ii.	simple relevance: whether the proffered evidence really has a tendency in reason to prove the point for which it's offered


iii.	in conditional relevance cases, the judge performs a screening function: when different answers are reasonable, the judge must let the jury decide


iv.	note: judge is not bound by rules of evidence (except privilege) in making this determination





b.	jury


i.	"weight": judge decides simple relevancy, but jury must "weigh" evidence


ii.	conditional relevance: jury decides if conditions for relevancy have been met 


a)	where two pieces of evidence need to be linked


b)	rationale: 


1)	question of fact


2)	these are generally situations where the jury would ignore the evidence if condition not met, because it will be irrelevant, so there is no danger in letting them decide


c)	problem: requires one of the facts to be proved sufficiently, rather than with evidence having "any tendency"





5.	Probabilistic Evidence often excluded 


a.	irrelevant


b.	usurp role of jury to find probability


c.	pseudo-science mislead the jury


d.	logic would lead to 100% culpability, if 50+% manufacturer


e.	provide disincentive to find more particularized evidence





6.	10 point checklist


a.	What happened in the real world?


b.	What causes of action are implicated?


c.	What are the essential elements that must be satisfied to prove each specific cause of action?


d.	What standard of proof is required to satisfy this claim?


What quantity/quality of evidence do I have?


e.	What is my theory of the case generally?


f.	What is my theory of the case w/ regard to how each piece of evidence affects my theory of the case overall?


what is my evidential hypothesis--> relevance


g.	Which rules of evidence present avenues or obstacles to the introduction of this evidence?  


What likely objection and arguments will there be?


h.	When do I want to confront the theoretical objections?


-before trial or after trial


-before the witness is on the stand or after


-before the question or after


i.	What limiting instructions / redactions / stipulations might I seek with regard to the evidence


-and what might the other side be thinking?


j. If things go wrong, what corrective measures might I seek?





III. Hearsay





Rule 801 Definitions.


The following definitions apply under this article


(a)	Statement.


	A "statement " is (1) an oral or written assertion or (2) non-verbal conduct of a person, if it is intended by the person as an assertion.


(b) Declarant.


A "declarant" is a person who makes a statement.


(c) Hearsay.”


	"Hearsay is a statement, other than one made by a declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.


(d) Statements which are not hearsay


[see below]





Rule 802. Hearsay Rule


	Hearsay is not admissible except as provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress.





A.	General





1.	Definition


a.	Declarant's


b.	Out of court statement 


i.	oral


ii.	written


iii.	assertive conduct--> must be very clear that it is assertive (burden is on opponent)


c.	Offered to show the truth of the matter asserted


--note: if not being offered for the truth of the matter asserted, other possible problems:


i.	*relevance


ii.	unfair prejudice





2.	Testimonial Infirmities:


a.	perception


b.	memory


c.	ambiguity


d.	sincerity





3.	Trinity of Truth-Finding


a.	live witness


b.	testifying under oath


c.	subject to cross-examination





4.	Framework for analyzing a Hearsay Problem


a.	if witness is to testify about


something she heard OR


something she saw/read--> then ask:


b.	are words involved and/or is an assertion indicated?


if not--> then not hearsay


if yes--> then ask:


c.	is it being offered for literal, implied, or intended truth of the matter asserted?


if yes--> then hearsay


if not--> not hearsay--then ask:


d.	how is it relevant?





B.	When a statement is not hearsay





1.	Impeachment purposes


a.	just to show inconsistency


b.	not for substantive truth of the inconsistent statement


c.	note: discrediting witness's testimony is especially useful if the other party bears the burden





2.	Verbal Act


a.	words with legal significance


i.	if it smells like something legal, consider the verbal act doctrine


ii.	regardless of “truth,” a legal act was done


b.	not a way to get around the hearsay rule; necessary to prove elements of a legal transaction


i.	witness can testify to and be cross-examined on what she heard (whether the legal act was done)


ii.	witness can't testify to what someone told her that the declarant said, even if the statement is a verbal act, because that's hearsay of a verbal act


c.	i.e. criminal solicitation, libel, slander, contracts





3.	Proving Effect on Hearer of Reader


a.	warnings, etc.


b.	don't require that the words be correct, or even sincere, only that they were received





4.	Verbal Object


a.	verbal marker connecting 2 witness's testimony


b.	e.g. a name on a mug--> a marker, but not an assertion


c.	merely showing that some writing exists: other proof will draw connection between the words and their significance





5.	Circumstantial Evidence of State of Mind and of Memory





a.	definition:


i.	if a statement doesn’t state the declarant’s state of mind, but allows us to draw an inference about that, then not hearsay.


ii.	but, if the statement does state the declarant’s state of mind, which is what you’re trying to prove, then hearsay.





b.	areas in which state of mind exceptions come up most frequently:





i.	good faith


ii.	motive


iii	knowledge


iv.	belief


v.	intent





c.	John Gotti example.  If offered to prove that declarant is afraid of JG


i.	"I am afraid of John Gotti" is hearsay.  


a)	b/c it doesn't fit into the circumstantial evidence of state of mind exception


b)	admissible under FRE 803(3)


ii.	"John Gotti said he was going to kill me" is not hearsay, b/c


a)	each party can argue about meaning


b) 	less fear of insincerity, because less likely said to mislead





d.	if classified as hearsay, often admissible under rule 803(3), except for backwards looking statements





e.	Weinstone on actions as evidence of state of mind:





i.	"When a person acts in a way consistent with a belief but without intending by his act or statement to communicate that belief, one of the principal reasons for the hearsay rule--to exclude declarations whose veracity can not be tested by cross-examination--does not apply, because the declarant's sincerity has not been involved.”


ii.	“Secondly, there is frequently a guarantee of the trustworthiness of the inference to be drawn because the actor has based his actions on the correctness of this belief.  i.e. her actions speak louder than words"





f.	Memory: Problem 3I. "A Papier Mache Man"


--if something unique is in your head, then the fact that you said something about it can be used as non-hearsay evidence to prove not that you saw it, but that it was in your head (so you must have seen it)





6.	Performative Statements


a.	lies to prove a guilty mind


b.	disclosure to prove innocence





IV. Hearsay Exceptions





A.	Not Hearsay Under FRE 801





Rule 801, continued


(d) Statements which are not hearsay.  A statement is not hearsay if--


(1) Prior statements by witness.  The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is


(A) inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or


(B) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or 


(C) one of identification of a person made after perceiving the person


(2) Admission by party-opponent.  The statement is offered against a party and is


(A) the party's own statement, in either an individual or a representative capacity or 


(B) a statement of which the party has manifested an adoption or belief in its truth, or


(C) a statement by a person authorized by the party to make a statement concerning the subject, or


(D) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment made during the existence of the relationship, or


(E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy





�
1.	Prior Statements by a witness [FRE 801(d)(1)]





a.	prior inconsistent statement made under oath


i.	"subject to cross-examination concerning the statement" (now)


a)	if fake amnesia, ask about each fact in the statement and about the circumstances of the statement-->show through demeanor evidence, etc. that the witness is now lying -->the prior statement is still in


b)	in the case of actual amnesia or complete lack of cooperation, will not be deemed subject to cross-examination and the statement will not come in





--cite: US v. Owens (US 1988): "meaningful cross-examination is not avoided simply by claim of memory loss which is often the very result sought to be produced on cross-examination and can be effective in destroying the force of the prior statement"





c)	a witness can be both subject to cross-examination and "unavailable" for purposes of FRE 804





ii.	inconsistency (between now and then)


a)	narrow interpretation: diametric opposition


b)	broad interpretation: any inconsistency-->changes the wall that the party calling witness planned to build


c)	broad interpretation of silence--even though it might be like having no witness on the stand. 





iii.	made under oath in proceeding/ deposition (then)


a)	station-house declarations are not considered prior proceeding


b)	grand jury or preliminary hearings are prior proceedings





b.	prior consistent statement


i.	subject to cross-examination concerning the statement (now)


ii.	charge of fabrication (purpose is rehabilitative)


iii.	prior statement must have occurred before motive to lie arose


--cite: Tome v. United States (1995), p.193.





c.	prior identification


i.	subject to cross-examination concerning the statement (now)


ii.	made after perceiving the person (then)





2.	Party admissions: any party statement can be introduced against the party


i.	rationale


a)	parties are held responsible for the statements they make


b)	by definition, they are present and able to contest the characterization of the statement in court


ii.	interesting tidbits


a)	statement need not be against the declarant’s interest at the time it was made


b)	declarant need not have personal knowledge





iii.	whose admission?


a)	individual


1)	special case: prior guilty pleas admissible in civil action if


a.	same facts, AND


b.	knowing and voluntary guilty plea, AND


--but probably does not require the party to know that it can be used against him in a civil action


c.	the civil elements are a subset of the criminal elements





d.	scenarios


1.	if the guilty plea didn't need to resolve all the issues-->then it can be admitted to prove certain elements


2.	if there are civil defenses (assumption of risk) not raised by a criminal guilty plea--> then it can be admitted, but it’s not dispositive of the issues


e. issues


1.	indigent _s often plea guilty


2.	what about nolo contendre?


3.	note: even though a civil resolution can't be used in the criminal context, any words can be used as admission of party opponent





2)	in multi-party situations: Problem 4D. His Master's Car


--b/c Napton is no longer Ace's agent, statements come in against Napton, but not against Ace





b)	adoptive admissions


1)	silence as admission


a.	requirements


1.	party heard statement


2.	matter asserted was within party's knowledge


3.	given the occasion and nature of the statement, the party is expected to do/say something ("reasonable person standard")





b.	reasons to exclude such "admissions"


1.	party did not understand the statement


2.	party physically, mentally, or psychologically unable to respond


3.	speaker is someone the party is likely to ignore


4.	Miranda warning: Constitution trumps FRE


a)	admission by silence: reasonable person standard


b)	post-Miranda silence: since you have the constitutional right to be silent, reasonableness is irrelevant 


-->can't comment on post-arrest silence at all


c)	pre-Miranda silence: admissible against party


--question becomes, should the party have been Mirandized:


1)	if the party should have been Mirandized, then the silence can't be used


2)	if the party only thinks they should have been Mirandized, then the silence can be used


3)	the constitutional issue only arises in the actual custodial situation and when the information/silence is elicited by police questioning





2)	other forms of adoptive admission


a.	sending in an insurance form w/ a physician's diagnosis


b.	attaching an article to correspondence





c)	agent admissions


--lawyer's pleadings are viewed as admissions, but often still not admissible, b/c either irrelevant, or more prejudicial than probative (b/c a pleading may only be one of several alternate theories)


	


d)	agent/employee admissions


1)	concerning a matter within the scope of the agency/employee relationship


2)	made during the existence of the relationship


--statement is not enough to prove agency/servant relationship





e)	coconspirator statements


1)	judge makes determination as to whether requirements have been satisfied


a.	coventurer: declarant and party conspired


b.	pendency: statement made during the course of the conspiracy 


--the conspiracy is over at arrest


c.	furtherance: statement made in furtherance of conspiracy


--idle chatter is not enough


2)	under preponderance of evidence standard


3)	bootstrapping is OK (so the conspiratorial statements can themselves be the only evidence of a conspiracy: only in coconspiracy case)





B.	Unrestricted Exceptions





Rule 803.  Hearsay exceptions; Availability of Declarant Immaterial


	The following are not excluded by the hearsay rule, even though the declarant is available as a witness:





1.	Present Sense impression.  A statement


a.	describing or explaining an event or condition (subject matter)


b.	made while the declarant was perceiving the event or condition or immediately thereafter (timing)





2.	Excited Utterance.  A statement


a.	rule:


i.	relating to a startling event or condition (subject matter)


ii.	made while the declarant was under stress of excitement caused by the event or condition (subjective state of mind, related to condition)





b.	factors:


i.	the event itself: how startling was it?


ii.	content of the statement: the judge can use it to make the determination under FRE 104, but there must also be independent evidence that the declarant was excited


iii.	time between the event and the utterance


iv.	age and experience of the declarant


v.	utterance in response to an inquiry or question, or spontaneous


-- sometimes a statement made much later counts, if something jolted the recollection





3.	Then existing, mental, emotional, or physical condition.


a.	rule


i.	Statement of the declarant's then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health),


ii.	but not including a statement of memory or belief to prove the fact remembered or believed


iii.	unless it relates to the execution, revocation, identification, or terms of declarant's will





b.	can be used to establish


i.	then existing physical state


ii.	then existing mental or emotional state


iii.	subsequent conduct


--debate as to whether independent evidence is required if used to prove a 2d person's subsequent conduct


iv. will stuff


--the only case where backward looking statements are OK


c.	vs. non-hearsay circumstantial evidence of state of mind


i.	if not being offered for the truth of the statement, then not hearsay


ii.	but if being offered to prove the truth that the declarant felt that way, either


a)	direct: "I intend to kill you" (on issue of intent to kill)


b)	indirect: "I am going to stab you in the heart" (on issue of intent to kill)


--both hearsay; both admissible under FRE 803(3)


iii.	Issue = I hate the KKK


a)	direct evidence of state of mind admissible under FRE 803(3): “I hate the KKK”


b)	non-hearsay evidence of state of mind admissible as circumstantial evidence: taking out an ad that said “All members of the KKK must die” (b/c the fact that I published such a statement is circumstantial evidence that I hate the KKK)


c)	indirect evidence of state of mind admissible under FRE 803(3): taking out that ad (as evidence that I believe that all members of the KKK should die, which makes it even more likely that I hate the KKK)





4.	Statements for purposes of medical diagnosis or treatment


a.	rule:


i.	Statements made for purposes of medical diagnosis or treatment


ii.	and describing 


a)	medical history, or 


b)	past or present symptoms, pain, or sensations, or 


c)	the inception or general character of the cause or external source thereof


iii.	insofar as reasonably pertinent to diagnosis or treatment





b.	statements made to expert witness doctors for the sole purpose of testimony are included


c.	statements need not be made to doctors





5.	Recorded recollection


a.	rule: 


i.	A memorandum, or record concerning a matter


ii.	about which a witness once had knowledge


iii.	but now has insufficient recollection to enable the witness to testify fully and accurately


iv.	shown to have been 


a)	made or adopted by the witness 


b)	when the matter was fresh in the witness' memory


b)	and to reflect that knowledge correctly.


v.	If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.





b.	choices when a witness says they can't remember


i.	attack the witness


ii.	refresh their memory with memo


iii.	get the past recollection recorded admitted





6.	Records of regularly conducted activity.


a.	rule:


i.	A memorandum, report, record, or data compilation, in any form, 


ii.	of acts, events, or conditions, opinions, or diagnoses 


iii.	made at or near the time


iv.	by, or from information transmitted by, a person with knowledge,


v.	if kept in the course of a regularly conducted business activity,


vi.	and if it was the regularly practice of that business activity to make the memorandum , report, record, or data compilation,


vii. all as shown by the testimony of the custodian or other qualified witness


viii. unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness.


ix.	The term "business” s used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit





b.	elements in English


i.	regularity


ii.	everyone involved must have duty to report


iii.	contemporaneity


iv.	person who kept the record has to have knowledge of the information


a.	the record keeper need not have personal knowledge


b.	but the original source of the information must have had personal knowledge


v.	witness has to have knowledge of how the records are kept





c.	accident reports


i.	majority of courts view with suspicion


a)	businesses are not in the business of making accident reports


b)	motive of report may be suspect, because of litigation


ii.	minority of courts admit, because businesses will honestly do reports to prevent future accidents


d.	OK to combine exceptions





7.	Absence of entry in records kept in accordance with the provisions of paragraph (6).


a.	Evidence that a matter is not included in the memoranda reports, records, or data compilations, in any form, kept in accordance with the provisions of paragraph (6)


b.	to prove nonoccurrence or non-existence of the matter


c.	if the matter was of a kind of which a memorandum, report, record, or data compilation was regularly made and preserved, 


d.	unless the sources of information or other circumstances indicate lack of trustworthiness.





8.	Public records and reports


a.	rule:


i.	Records, reports, statements, or data compilations, in any form, of public offices or agencies setting forth


(A) the activities of the office or agency, or


(B) matters observed pursuant to duty imposed by law as to which there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or


(C) in civil actions and proceedings and against the government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law,


ii.	unless the sources of information or other circumstances indicate lack of trustworthiness





b.	plain English:


i.	The activities of office or agency (analogous to 803(6))


--introduceable by all


ii.	Observations/Reports


--introduceable by all


iii.	Observations/Reports made by law enforcement personnel


--introduceable only in civil cases (maybe by criminal _)


iv.	Findings (including opinions, conclusions, and evaluations) from official investigations


--introduceable by all except government in criminal cases


c.	trustworthiness factors


i.	timeliness of investigation


ii.	use of hearing procedures


iii.	skill and motivation of investigators


d.	hearsay within hearsay


i.	findings based on hearsay can be admitted


ii.	but internal statements themselves are subject to the hearsay  rules


e.	in criminal cases, can't use FRE 803(6) to get around limitations of FRE 803(8)(B) and (C)





9.	Records of vital statistics


10. Absence of public record or entry


11. Records of religious organizations


12. Marriage, baptismal, and similar certificates


13. Family records


14. Records of documents affecting an interest in property


15. Statements in documents affecting an interest in property


16. Statements in ancient documents


17. Market reports, commercial publications


18. Learned Treatises


19. Reputation concerning personal or family history


20. Reputation concerning boundaries or general history


21. Reputation as to character


22. Judgment of previous conviction


23. Judgment as to personal, family, or general history, or boundaries


24. Other exceptions





C.	Hearsay Exceptions: Declarant Unavailable





1.	Unavailability





Rule 804.  Hearsay Exceptions: Declarant Unavailable


(a) Definition of unavailability.  


	"Unavailability as a witness" includes situations in which the declarant


(1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant's statement; or


(2) persists in refusing to testify concerning the subject matter of the declarant's statement despite an order of the court to do so; or


(3) testifies to a lack of memory of the subject matter of the declarant's statement; or


(4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or


(5) is absent from the hearing and the proponent of a statement has been unable to procure the declarant's attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant's attendance or testimony) by process or other reasonable means.


A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.





a.	synopsis in plain English: judge decides . . .


i.	actual, granted privilege


ii.	on stand and refusal to testify 


-rule contemplates threat of contempt


iii.	lack of memory


-possible to remember making the statement such that can be cross-examined under FRE 801(d)(1), but not remember the underlying events so unavailable


iv.	death, illness, or infirmity


v.	unavoidable absence


-encourages depositions, by making declarant not unavailable for dying declaration, statement against interest, or statement of personal or family history, if a deposition could have been taken





vi.	BUT: procurement or wrong-doing means not unavailable


a)	need not be illegal


b)	refusal to immunize can possibly be procurement, depending on circumstances





b.	government must make a good faith attempt to get witness's attendance (or admitting hearsay may be a violation of _'s right to confront witnesses)





2.	Former Testimony Exception 





Rule 804(b)(1): Former Testimony


	Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.





a.	Testimony must have been at a proceeding or in a deposition


i.	need not be judicial proceeding


ii.	administrative hearing OK


b.	opportunity and similar motive to develop testimony--> should be strictly construed


i.	who?


a)	in criminal trials, the _ must have had 


b)	in civil trials a "predecessor in interest" must have had


ii.	only opportunity and motive required; actual cross-examination is not necessary


iii.	can use testimony of other party’s witness


--opportunity for direct examination = opportunity to develop testimony





3.	Dying Declarations





Rule 804(b)(2) Statement under belief of impending death


	In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant's death was imminent, concerning the cause or circumstance of what the declarant believed to be impending death.





a.	only allowable in homicide and civil trials


b.	only those statements concerning the cause and circumstances of the impending death


c.	personal knowledge required?  


-majority view: judge should decide, because there may be a FRE 403 issue





4.	Declarations against Interest





Rule 804(b)(3) Statement Against Interest


	A statement which was at the time of its making so far contrary to the declarant's pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant's position would not have made the statement unless believing it to be true.  A statement tending to expose the declarant to criminal liability and offered to exculpate the accused, is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.





a.	statement against interest


--under Williamson, divide the narrative into separate statements, and 


i.	admit only the statements that are about the declarant and only about the declarant


ii.	admit statements that are so detailed that only the guilty person would know, so long as they are not used against another person


iii.	exclude those that are not specifically against interest


iv.	dissent: neutral collateral statements come in 


b.	must be against interest at the time the statement was made


i.	look at context


ii.	in cases where statement is both for and against one's interest, court will either exclude or, if primarily against interest, let it in


c.	interest


i.	financial/proprietary


ii.	civil/criminal liability


d.	reasonable person standard 


--but, judges often look into whether particular declarant believed the statement to be against her interest


e.	confession/exculpation exception


--corroboration required to admit statements of 3d party criminally implicating self if _ offers to exculpate self.


5.	Statement of personal or family History [804(b)(4)]


6.	Other Exceptions [804(b)(5)]





D.	Confrontation Clause--firmly rooted hearsay OK:


1.	statements against interest


2.	co-conspirator statements


3.	excited utterances


4.	dying declarations


5.	medical diagnoses


												


V.	Relevance Revisited





A.	Character Evidence





Rule 404. Character Evidence Not Admissible To Prove Conduct; Exceptions; Other Crimes


(a) Character evidence generally.


	Evidence of a person's character or trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:


(1) Character of accused.


	Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same.


(2) Character of victim.  


	Evidence of a pertinent trait of character of the victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the victim offered by the prosecution in a homicide case to rebut evidence that the victim was the first aggressor;


(3) Character of witness.  Evidence of the character of witness, as provided in Rule 607, 608, and 609 [see impeachment section below]


(b) Other crimes, wrongs, or acts.


	Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.  It may, however, be admissible for other purposes, such as proof of motive, opportunity, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.





Rule 405. Methods of Proving Character


(a) Reputation or opinion.


	In all cases in which evidence of character or trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion.  On cross-examination, inquiry is allowable into relevant specific instances of conduct.


(b) Specific instances of conduct.  


	In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instance of person's conduct.





1.	What it Means:


a.	Character evidence can only be used to show action in conformity in limited instances:


i.	A criminal _ can affirmatively use opinion or reputation testimony of his good character.


a)	possibly also for civil _ if conduct sued upon is criminal in character


b)	good character evidence alone may be able to create reasonable doubt (jury nullifications)


ii.	A criminal _ can affirmatively use opinion or reputation testimony of victim's character (self-defense claim)


iii.	A prosecutor can affirmatively use opinion or reputation testimony of homicide victim's character to rebut any evidence that the victim was the first aggressor (rebut self-defense claim)


iv.	Character evidence can be used to rebut (1),(2), and (3)


a)	separate opinion or reputation testimony can be used to rebut


--but rebuttal witnesses can’t testify to specific instance (that would be extrinsic evidence)


b)	on cross-examination of character witness, can inquire into specific instances of conduct


--but no extrinsic evidence can be introduced on these specific instances


b.	Character evidence can also be affirmatively used to impeach and then rehabilitate a witness's credibility, but only on issue of truthfulness [see below]


c.	Character evidence can also be used affirmatively for non-propensity purposes


i.	specific instances of conduct can be used for the following purposes


a)	motive


b)	opportunity


c)	intent


d)	preparation


e)	plan


--connect the prior act evidence to some larger undertaking of which the charged offense is also a part


f)	knowledge


g)	identity


1.	factors in determining signature style


a.	how close is the parallel in conduct


b.	proximity in time


c.	are any of the characteristics unique (signature)


2.	some courts require clear and convincing evidence, others simply undertake FRE 403 balancing


h)	absence of mistake or accident





ii.	specific instance of conduct can also be used in cases where character is an essential element of a charge, claim, or defense.


--i.e. libel, negligent entrustment, child custody


--> Query: presumably these are immune from the character evidence bar, so that any kind of character evidence can be used, including opinion and reputation testimony.





2.	Methods of proving character


a.	opinion testimony


i.	foundation: 


a)	witness knows person and 


b)	has an opinion


ii.	cross-examination: 


a)	how well does W really know person


b)	get away from the abstract and closer to the fact pattern of the case


c)	can inquire about specific instances





b.	reputation testimony


i.	foundation:


a)	witness knows person


b)	they share a community (can be place of employment, etc.)


c)	witness is aware of the reputation that the person has in the community


ii.	cross-examination:


--similar to a.





c.	specific acts


i.	proving prior acts (US v. Huddlestone)


a) 	rules only require judge to make the threshold decision that the evidence is probative of a material issue other than propensity


--rules do not requires a preliminary finding that the prior act has been proven by a preponderance


b)	Jury decides whether the _ committed the prior act [104(b)]


--so proof of the prior crime is relevant if the jury "can reasonably concluded that the act occurred and that the _ was the actor"


c)	Note also that this means that even an acquittal can be evidence of a prior bad act


--because a conviction requires beyond a reasonable doubt


ii.	can be used to cross-examine a character witness (but no extrinsic evidence)


iii.	can be used affirmatively for non-propensity evidence (= extrinsic evidence)


a)	motive, plan, knowledge . . .


b)	character "in issue"








B.	Rape-Shield Provisions 





1.	FRE 412: In any civil or criminal proceeding involving alleged sexual misconduct,


a.	the following evidence is not admissible


i.	evidence offered to prove victim engaged in other sexual behavior


ii.	evidence offered to prove victim's sexual disposition


b.	exceptions


i.	criminal case:


a)	specific instances of sexual behavior by victim to prove someone else was the source of semen, injury, or other physical evidence


b)	specific instances of sexual behavior by victim with the accused offered by the accused to prove consent, or offered by the prosecution for any purpose


c)	criminal _'s constitutional rights [even disposition evidence may be admissible here]


ii.	civil case:


a)	admissible if probative value substantially outweighed the danger of harm to any victim and of unfair prejudice to any party.


b)	victim's reputation evidence only if placed in controversy by victim


c.	14 days notice + in camera review


2.	FRE 413: In prosecution for sexual assault, evidence of _'s commission of another offense of sexual assault is admissible and may be considered on any matter for which it is relevant.


3.	FRE 414: same for child molestation.


4.	FRE 415: same for civil cases of sexual assault or child molestation.





C.	Habit and Routine Practice





Rule 406.  Habit; Routine Practice


	Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.





1.	Habit


a.	nonvolitional, reflexive, semi-automatic, automatic


b.	a response to a specific situation


c.	vs. character


i.	easier to describe: less ambiguous


ii.	less judgmental


iii.	more probative





2.	Routine Practice


a.	like the custodian in the business records exception to the hearsay doctrine, no requirement that the person testifying have personal knowledge about the specific event about  which she is testifying


b.	but (also like the custodian) she must have first hand knowledge of how the organization conducts its affairs in a routine fashion


c.	factors to consider in determining probativity of routine practice:


i.	guidelines, manuals


ii.	attitudes and pressures of the workplace


iii.	supervision


d.	more readily admitted than evidence of individual habit





D.	Remedial Measures





Rule 407.  Subsequent Remedial Measures.


	When, after an event, measures are taken which, if taken previously, would have made the event less likely to occur, evidence of the subsequent measures is not admissible to prove negligence or culpable conduct in connection with the event.  This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.





1.	rule:


a.	evidence of subsequent measures not admissible to prove fault


b.	“subsequent” usually means after the accident (could mean after the purchase)


c.	admissible to show


i.	ownership


ii.	control


iii.	feasibility--if controverted


iv.	impeachment





2.	policy: don't want to discourage actions making something safer (under threat that the action would be introduced as evidence of negligence)





3.	FRE 407 usually applies in mass products liability (strict liability) cases, even though no fault is required


a.	rationale is that incentive to repair and danger of suit are symmetrically heightened in mass case


b.	but that probably depends on whether they're at the beginning or end of the product line





E.	Settlement Negotiations





Rule 408: Compromise and Offers to Compromise


	Evidence of (1) furnishing or offering or promising to furnish or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which is disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount.  Evidence of conduct or statements made in compromise negotiations is likewise not admissible.  This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations.  This rule also does not require exclusion when evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.  





1.	rule:


a.	in order to apply, the claim must be disputed as to validity or amount


b.	not only offer or acceptance, but also statements/conduct accompanying negotiations are inadmissible to prove validity or amount of claim


c.	can be admitted to 


i.	prove bias or prejudice of a witness


ii.	negative a contention of undue delay


iii.	prove an effort to obstruct criminal investigation/prosecution


d.	otherwise discoverable evidence not protected


2.	policy: encourage settlement (don't want people to be too guarded during negotiations)





F.	Medical Payments





Rule 409.  Payment of Medical and Similar Expenses


	Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.





--note: accompanying statements are admissible, unless fits into FRE 408





G.	Plea Bargain Statements





Rule 410: Inadmissibility of Pleas, Plea Discussions, and Related Statements


	Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was participant in the plea discussions:


(1) a plea of guilty which was later withdrawn;


(2) a plea of nolo contendre


(3) any statement made in the course of any proceedings under Rule 11 of the FRCrimPro or comparable state procedure regarding either of the foregoing pleas; or


(4) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn.





However, such a statement is admissible 


(i) in any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it, or 


(ii) in a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in the presence of counsel.





1.	rule


a.	not admissible against the defendant (at all: substantively or to impeach)


i.	withdrawn guilty plea


ii.	nolo contendre plea


iii.	Rule 11 of FRCrimP


iv.	plea discussion must be made with an attorney for the prosecuting attorney


--agents who claim to be acting with express authority of prosecutor may suffice


b.	admissible


i.	if other statements from same plea discussions come in--> for completeness


ii.	in perjury/false statement proceedings


a)	if made under oath, AND


b)	on the record, AND


c)	with counsel





2.	policy: encourage plea-bargaining; disallow prosecutors from abusing authority to discuss





H.	Comparison of Rules 408, 409, 410:





Points of Comparison�
Civil Settlements�
Medical Payments�
Plea Bargaining�
�
Federal Rule�
408�
409�
410�
�
Must there be a dispute for rule to apply?�
Yes�
No�
Implicitly�
�
With whom must the party with potential liability deal?�
Anyone who can settle disputed claim�
Anyone who can accept payment�
Prosecutor�
�
Can offered or actual settlement payment or plea be admitted to show liability?�



No�



No�



No�
�
Can offered or actual settlement payment or plea be admitted for uses other than to show liability?�






Yes�






Yes�






No�
�
Can related statements or conduct be admitted to show liability?�



No�



Yes�



No�
�
Can related statements or conduct be admitted for uses other than to show liability?�



Yes�



Yes�
To complete partial disclosures by defendant; also certain perjury cases�
�



	I.	Liability Insurance





Rule 411. Liability Insurance�Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully.  This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.





--note: admissible to show agency, ownership, control, bias or prejudice of witness





VI. Impeachment of Witness





A.	Overview


1.	bias, animus, motivation, corruption


2.	sensory or mental capacity (perception or memory)


3.	witness is by disposition untruthful


a.	cross-examining about non-conviction conduct [FRE 608(b)]


b.	prior convictions [FRE 609]


c.	testimony by a character witness that the target witness is untruthful [608(a)]


4.	showing that the witness has made prior inconsistent statements


--not hearsay if admitted merely to show inconsistency


5.	contradicting the witness (showing that the witness is wrong on 1 or more statements)


--extrinsic evidence not allowed on collateral issues





B.	Bias


--No specific rule, but proof of bias is relevant, and can be proved with extrinsic evidence 





C.	Sensory and Mental Capacity


--No specific rule, but proof of incapacity is relevant, and can be proved with extrinsic evidence.





D.	Truthfulness





1.	Cross-examining about specific instances of non-conviction misconduct





Rule 608.  Evidence of Character and Conduct of Witness


(b) Specific instances of conduct


	Specific instance of conduct of a witness, for the purposes of attacking or supporting the witness' credibility, other than conviction of crime as provided in Rule 609, may not be proved by extrinsic evidence.  They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness' character, or (2) concerning the character or untruthfulness of another witness as to which character the witness being cross-examined has testified.


	The giving of testimony, whether by an accused or by another witness, does not operate as a waiver of the accused's or the witness' privilege against self-incrimination when examined with respect to matters which relate only to credibility.





a.	impeachment of witness by prior bad acts to demonstrate untruthfulness only.


b.	cross-examiner must have good faith belief in the prior bad act


c.	by cross-examination inquiry only-->no extrinsic evidence to prove the prior bad acts


--but can set up the foundation for a perjury charge





2.	Prior Convictions





Rule 609: Impeachment by Evidence of Conviction of Crime


(a) General rule.  


	For the purpose of attacking the credibility of a witness,


	(1) evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting the evidence outweighs its prejudicial effect to the accused; and


	(2) evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of punishment.


(b) Time limit. 


	Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, unless the court determines, in the interests of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect.  However . . .(notice)


(c) Effect of pardon, annulment, or certificate of rehabilitation


(d) Juvenile adjudication


(e) Pendency of appeal





a.	Rule:


i.	evidence of felonies admissible if within 10 years and


a)	for non-_ witness, FRE 403 (prejudice--spillover--doesn't substantially outweigh probativity)


b)	for _ witness, probativity outweighs prejudice


ii.	for crimen falsi


a)	no balancing


b)	need not even be a felony


iii.	if more than 10 years, then the probative value has to substantially outweigh prejudice


iv.	not admissible if subject to pardon, etc.


v.	juvenile adjudication generally not admissible


vi.	pendency of appeal is irrelevant





b.	factors:


i.	nature of conviction


ii.	recency


iii.	similarity to charged offense


iv.	other convictions?


v.	importance of credibility issues


vi.	importance of _'s testimony


vii. age of witness at the time of prior conviction


--judge may look to underlying facts to balance (Lipscomb)





c.	vs. 608(b)


i.	requires conviction


ii.	can't inquire as to underlying facts (only name of crime, date, and location)


iii.	extrinsic evidence is admissible (certified copy of conviction)





d.	_ must testify in order to appeal admission of the conviction (Luce)





3.	Character witness





Rule 608. Evidence of Character and Conduct of Witness


(a) Opinion and reputation evidence of character.


	The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, subject to these limitations:


	(1) the evidence may refer only to character for truthfulness or untruthfulness, and


	(2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise





a.	can attack witness’s credibility through opinion / reputation evidence of untruthfulness


b.	truthfulness


i.	note: no rehabilitating credibility until it has impeached


ii.	contrast: a criminal _ can offer positive character testimony; prosecutor can't attack character until opens the door





E.	Prior Inconsistent Statement





Rule 613.  Prior Statement of Witnesses


(a)	Examining witness concerning prior statement.


	In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel.


(b) Extrinsic evidence of prior inconsistent statement of witness.


	Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require.  This provision does not apply to admissions of a party opponent as defined in Rule 801(d)(2).





1.	rule:


a.	can cross-examine witness about their prior inconsistent statement, w/o showing witness statement, but must show to opposing counsel if requested


b.	if extrinsic evidence introduced


i.	witness must have opportunity to explain


ii.	and calling party must be able to ask witness about it


--> extrinsice evidence of inconsistent statements on collateral issues probably not allowed





2.	vs. FRE 801(d)(1)(A)


a.	note: if the declarant is now subject to cross-examination, and the prior inconsistent statement was made under oath at a proceeding/deposition then this inconsistent statement is non-hearsay under FRE 801(d)(1)(A), and may be admitted for the truth of the matter asserted, rather than for impeachment purposes only


b.	but can’t just call a witness in order to impeach with otherwise inadmissible hearsay





3.	Miranda, etc.


a.	cannot use this evidence to impeach:


i.	statements made during plea or settlement negotiations


ii.	statement obtained involuntarily (in violation of 5th Amendment) from witness


iii.	testimony given after grant of immunity


iv.	post-Miranda silence


b.	can use this evidence to impeach:


i.	statements obtained in violation of witness's Miranda rights


ii.	_'s prearrest, pre-Miranda silence


iii.	_'s postarrest, pre-Miranda silence


iv.	Illegally seized evidence





F.	Contradiction





1.	no specific rule governs, but contradiction is often relevant


a.	can always contradict through cross-examination


b.	can introduce extrinsic evidence, if the evidence would be admissible in support of proponent's case in chief


--no extrinsic evidence for collateral issues; also called the dual relevancy rule


2.	contradicting through cross examination


a.	can't ask about a specific piece of evidence, unless it is reasonably likely that the referred to testimony will get in.  


i.	can't say, "a police officer will testify that . . ." if that testimony will be barred for whatever reason


ii.	but can ask about what the police would say without referring to police


b.	can "contradict" issue not brought up specifically in direct, as long as it's within the scope


ii.	so can ask about things that are in conflict with what was said in direct, regardless of whether the specific issue is brought out


iii.	can't go way beyond the scope, by asking about an issue that wasn't even referred to





G.	Who May Impeach?





Rule 607: Who May Impeach


	The credibility of a witness may be attacked by any party, including the party calling the witness.





--good faith standard: a party can't call a witness, in a criminal case, for the sole purpose of impeaching with prior statements (b/c that's sneaking around the hearsay bar, to get hearsay to the jury)





H.	Repairing credibility


1.	Can not repair credibility before it is attacked (see, e.g. FRE 608(a))


2.	But you can pre-empt the negative impact of information, by revealing ahead of time:


a.	paid testimony


b.	previous convictions


c.	immunity


3.	Explicit allowances for rehabilitation in rules


a.	FRE 608(a): offer character witness to repair credibility after attack


b.	FRE 801(d)(1)(B): prior consistent statements are not hearsay if offered after fabrication charge, and can be offered for the truth 


4.	General questions of relevance: do the repairs actually rebut the attack?





VII. Lay Opinion Testimony





Rule 701. Opinion Testimony by Lay Witnesses


	If the witness is not testifying as an expert, the witness; testimony in the form of opinions or inferences us limited to those opinions or inferences which are


(a)	rationally based on the perception of the witness and


(b) helpful to a clear understanding of the witness' testimony or the determination of a fact in issue








1.	rule:


a.	rational basis


b.	helpful to a clear understanding of witness's testimony or the determination of a fact in issue


-->guesswork, speculative testimony typically excluded





2.	no bright line between fact and opinion testimony


3.	preference is for witness to talk about concrete matters, rather than conclusory ones


4.	examples of what lay-witnesses are competent to testify about:


a.	mental or physical conditions of a person


b.	emotions as manifested by acts


c.	 speed of a moving object


d.	time


e.	size


f.	height


g.	odor


h.	flavor


i.	color


j.	heat





VIII. Attorney/Client Privilege





A.	Elements:


1.	attorney/client relationship 


2.	client has a reasonable expectation of privacy in the communication


--not in the presence of non-essential third parties


3.	the client has preserved the confidentiality of the communication after making it


4.	the topic of communication is connected with obtaining legal counsel


5.	the topic does not involve planning crime or fraud





B.	Who may assert?


1.	client


2.	attorney on client's behalf


3.	in a corporate context, the CEO/control group controls the privilege, but the privilege (if asserted) can protect low-level employees





C.	Waiver


1.	if client waives


2.	if there is a conflict between attorney and client (fees, performance, etc.)


3.	if there is a conflict between joint clients


4.	if the party holding the privilege doesn't assert the privilege, it is considered waives





D.	Privilege is especially strong in the criminal context, where the _ can't be required to say anything





E.	Privilege does not apply to pre-existing documents


1.	if something is discoverable in the client's possession, it is not shielded


2.	but the fact that the client gave the documents to the lawyer is privileged





F.	Work product covers attorney's notes on communications with others, where attorney/client privilege doesn’t apply








IX. The "Best Evidence" Doctrine--applies to writing / recording / photo





Rule 1001.  Definitions





Rule 1002. Requirement of Originals





Rule 1003. Admissibility of Duplicates


	A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to authenticity of the original or (2) in the circumstance it would be unfair to admit the duplicate in lieu of the original.





Rule 1004. Admissibility of Other Evidence of Contents


(1) Originals lost or destroyed


(2) Original not obtainable


(3) Original in possession of opponent


(4) Collateral matters





Rule 1005. Public Records


	The contents of an official record, or of a document authorized to be recorded or filed and actually recorded or filed, including data compilations in any form, if otherwise admissible, may be proved by copy, certified as correct in accordance with Rule 902 or testified to be correct by a witness who has compared it with the original.  If a copy which complies with the foregoing cannot be obtained by the exercise of reasonable diligence, then other evidence of the contents may be given.





Rule 1008.  Functions of Court and Jury


	When the admissibility of other evidence of contents of writings, recordings, or photographs under these rules depends upon the fulfillment of a condition of fact, the question whether the condition has been fulfilled is ordinarily for the court to determine in accordance with the provisions of Rule 104.  However, when an issue is raised (a) whether the asserted writing ever existed, or (b) whether another writing, recording, or photograph produced at the trial is the original, or (c) whether other evidence of contents correctly reflects the contents, the issue is for the trier of fact to determine as in the case of other issues of fact.





A.	Misnomer: no requirement for a party to put on their best evidence


--usually used to keep out testimony about contents of writing / recording/ photo





B.	Rule 1003 on Copies


1.	provides for the liberal use of duplicate in lieu of originals, 


2.	but if the judge has doubts as to authenticity, the court can reject





C.	Rule 1005 on public records


1.	you need a certified copy


2.	but if you have one, the court is required to accept it





D.	Intersection of 1003 and 1008


1.	Judge is initial authenticity screen


2.	But jury decides fact based questions about the evidence


a.	whether the writing ever existed


b.	whether evidence produced at trial is the original


c.	whether other evidence correctly reflects contents





E.	Intersection of Best Evidence and Hearsay


1.	witness may testify about a conversation (subject to hearsay rules)


2.	but witness may not testify as to content of tape (best evidence problem)


3.	so, if a witness's only source of knowledge about a conversation is the tape, asking about the conversation is barred by the best evidence rule, because that is actually asking about the tape.
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