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Preface: Legal Philosophy
I. Approach each issue from a general paradigm:

a. Literalism uses a dictionary to give an objective meaning to words used in a text.

b. Originalism asks what the drafters intended the text to mean. 

c. Constructive originalism asks what the original drafters would probably want the text to mean today. 

d. Pragmatism breaks ties about a text’s meaning by worrying about the consequences of different readings.  

e. Legal Realism: all law is made by human beings and, thus, is subject to human foibles, frailties and imperfections.

f. Natural law theory asserts that there are laws that are immanent in nature, to which enacted laws should correspond as closely as possible. unjust law is not a true law.

g. Legal positivism is the view that the law is defined by the social rules or practices that identify certain norms as laws. (similar to Legal Realism)

II. Take each argument and apply philsophical primer—how do you view the issue, from which perspective do you allign with? Legal Realism in almost all instances. 

III. Add public policy considerations: Why is this normatively appleaing? What is the intended purpose of the statute? 

ISSUE I: Jurisdiction

Is there In Personam Jurisdiction? (If there isn’t you need a pretty compelling reason)

Before moving forward comment on the following: Is Personal Jurisdiction for this matter in line with the state’s long-arm statue?

Will D wave p.j.?

(1) Full Faith & Credit (Article IV, §1): compels enforcement of one state’s judicial proceedings in all other states, been construed not to require enforcement if court lacked jurisdiction over D.


DO NOT have to give full faith and credit to an invalid judgment from another state: Pennoyer and Hanson. 

(2) Due Process (14th Amendment): guarantee of due process been used to prohibit excessive assertions of jurisdictions by state courts.

I. Transitory Jurisdiction:

a. Is the person being served “volunatarily” in the state at the time of summons? (Pennoyer( Burnham)

i. Did D consent to jurisdiction (Expressly) or have an agent serving in the state (implied)?

ii. Was the state D’s home residence? Did he have domicle there? Is the corporation incorpated there or have an office there?

iii. Was there any fraud, duress, or judicial proceeding bringing D into the state?

iv. Did D answer the summons or ignore it? (If ignored and service was proper, default judgment)

v. Was it served properly? (see below for requirments and rules)

1. publication alone is not enough pennoyer
2. If this person is abroad, Federal Courts have power to subpoena a US citizen.

vi. Did the D consent to jurisdiction?
vii. Was a state appointed agent of the person served? (Hess)
1. Implied consent: Statutes compelling consent to jurisdiction if D enters and uses state facilities (here, roads) are not a violation of due process.

viii. Were they in the state on a:

1. general appearance

2. limited appearance—Quasi in Rem
3. Special appearance—there to protest jurisdiction

b. Your Debts and Obligations follow you:

i. If a creditor can sue a person [presently in the state] and recover the debt, then he is liable to process of garnishment, no matter where the debt was originally. (Harris)
1. You can be sued on the debt no matter where you- the debt travels. 
c. Does the jurisdiction mesh with the traditional notions of “Fair Play and Justice?” Every case should be tested on this notion (Shaffer, off of the Intl. Shoe Line of Cases—

i. this argument is disputed by scalia’s argument in Burnham)—

1. Push this Philosophically on the exam. After Burham,  pennoyer still stands but it should be evaluated with the notions of fair play and justice. in the state=minimal contacts by default. 

ii. Notions to consider:

1. The burden on D
2. Witnesses and Evidence located in the area
3. P’s interest 
4. The forum state’s interests
5. Efficiency
6. Furthering fundamental substantive social policies (WWV)
d. Three ways to directly grab: personal, property (see below for discussion of In Rem and Quasi in Rem, and corporation. 
II. Jurisdiction without physical presence (The beginning of Legal Realism):
a. Ask yourself: What is the persons or corporation’s relation to the cause of action and what is their relation to the jurisdiction?
b. Burger King Model: “Once it has been decided that a defendant purposefully established minimum contacts within the forum state, these contacts may be considered in light of other factors to determine whether the assertion of personal jurisdiction would comport with “fair play and substantial justice.”

i. check minimum contacts then check fair play and substantial justice. Use this model as the basis for response. 
(--------Isolated Relationship/Unrelated Event (no jurisdiction)------

Continuous Relationship/Unrelated Event (General Jurisdiction)----------

Isolated Relationship/Related Event (Specific Jurisdiction)--------------

Continuous Relationship/Related Event (General Jurisdiction)------(
c. General Jurisdiction: Defendant has sufficient contact with the forum to warrant asserting jurisdiction over it for all matter. Requires sufficient and continuous activity (Perkins)
d. Specific Jurisdiction: A Defendant has sufficient contact with the forum to warrant asserting jurisdiction over it for matters related to its activity with the forum without having sufficient contact with the forum to warrant general jurisdiction.  (McGee, Burger King, Hilton Hotels)
e. “Presence” is established with a certain minimum amount of contact within the state and with the stipulation that jurisdiction does not offend “traditional notions of fair play and substantial justice”. (Intl Shoe) 

i. Notions of fair play to consider:

1. Foreseeability that the products may reach the forum state is not enough to establish jurisdiction (WWV)

2. Reasonableness: take into account litigants and state interests

3. The burden on D (Asahi and WWV)
4. Witnesses and Evidence located in the area
5. P’s interest
6. Severe disadvantage to either party (Asahi)
7. The forum state’s interests
a. Protecting its citizens from defective products (Asahi)
8. Efficiency
9. Furthering fundamental substantive social policies
f. What is a minimal contact? What creates a minimal contact? From the cases:

i. Number One: Quality and Quantity of the contacts are the important points to consider. go down each point below and use each instrumental argument if possible. 

1. The test is purely on the D, the P does not have to minimum contacts (Hustler)

ii. To assert personal jurisdiction over D, there must be an instance where D purposefully avails itself of the privilege of conducting activities with the forum state, thus invoking the benefits and protections of its laws. 

1. A state can’t assert jurisdiction only because it is most convenient for the parties for litigation; personal jurisdiction must still be established. 

2. A State cannot assert jurisdiction because of unilateral impact on the D but the D not impacted the jurisdiction

a. Hanson v. Denckla 
3. This rule applies even if you then cannot include an indespensible party. 

iii. ASK: Are the activities of the nature that the D knows or reasonably anticipates that could give rise to being hauled into court in the forum? Hustler
a. Not enough: WWV, Kulko, Asahi
iv. These rules apply to class action defendants as long as they have minimum contacts (Shutts)
g. “Continuous and systematic supervision/activities” in a state is what is needed for general jurisdiction (Perkins v. Benguet) Falls short in Helicol
h. Predictability:

i. By requiring that individuals have fair warning (in this case in the form of a franchisee agreement with a forum clause) that a particular activity may subject them to jurisdiction of a forum state, the Due Process Clause gives a degree of predictability to the legal system that allows potential Ds to structure their conduct with some assurance as to where that conduct will render them liable to suit. Burger King
i. Economy and Commerce

i. Purposeful availment of the state’s economy and infrastructure and clearly having an influence in the state is enough for jurisdiction (Hustler)

j. A Defendant must “purposefully direct” his activity toward the forum state.  Jurisdiction is proper where the contacts proximately result from actions by the defendant himself that create a “substantial connection” with the forum state Burger King.
k. Effects Test (Kulko): Defendant has committed an intentional act expressly aimed at the forum state causing harm, the brunt of which is suffered and which the defendant knows is likely to be suffered—in the forum state. Not consistently used though: see Radiator cause for more details on this.

i. Parent sending child to live in another state is not an effect (Kulko)
l. Contract (Plus): A contract with substantial connection to the state (McGee) then there is specific jurisdiction
m. If product is purposefully directd to the state:
i. If there is substantial use of a product and consumption in the state, and a tort is committed as result of the product, then there is sufficient contact to sue in the state of the tort and not the place of manufacturing (Gray Radiator)—Not SCOTUS. (Manufacturer, not the consumer must bring the product into the state)
n. Substantial connection: Just being dropped in the stream of commerce in the eyes of O’Connor in Asahi, is not enough but the business must make a direct effect in the market—advertising, clear evidence of being there, etc.  
i. Brennan’s standards are lower (and the courts methods on this are mixed)—stream of commerce is not unpredicatable and there can be jurisdiction without clear connection. 
ii. The substantial connection between D and the forum state necessary for a finding of minimum contacts must come about by an action of D’s purposefully directed toward the forum state. The placement of a product into the stream of commerce, without more, is not such an act. D’s awareness that the stream of commerce may sweep the product into the state does not convert the mere act of placing the product into the stream into an act purposefully directed toward the forum state. Asahi 
iii. Products being sent into the state through the mail is enough for minimum contacts (Quill Corp. v. North Dakota)—use for internet. 

iv. When SUBSIDIARIES act as agents for the parent company, their actions will be imputed onto the parent company:

1.  A reservations service linking to the point of jurisdiction is enough to establish jurisdiction (Frummer v. Hilton Hotels)

o. Not enough:
1. Buying products and being a consumer in the jurisdiction is not a contact (Helicopteros)

2. A consumer bringing a finished product into the state is not enough to establish jurisdiction (WWV)

3. Sales and sales promotion by independent nonexclusive sales rep is not enough (Fischer Governor Corp. v. Superior Court)

4. Suing for losing money as a director in a corp. because of injuries suffered by the corp. at the place of incorporation. too vague. Green v. Advance Ross Electronics Corp.
p. Torts

i. Nelson v. Miller: commission of a single tort within the state was sufficient to sustain jurisdiction under the long arm statue in Illinois. 

III. Choice of Law Issues in relation to jurisdiction (Schutts, Allstate, Sun oil…) See Opening to Erie Discussion later in the outline.

IV. Jurisdiction In Rem and Quasi in Rem: Traditional power over property

a. In Rem: Valuable painting, many people claim it (like 10 or so)—many claims—jurisdiction where the Rembrandt is located, regardless where the person is who is claiming it.  
i. Is similar to Rule 22, interpleader: 

1. See Rule Chart

ii. A state doesn’t acquire in rem jurisdiction to adjudicate a trust simply because its decision may affect an estate passing through its probate courts. That the decedent was domiciled in the state also doesn’t give the state in rem jurisdiction over assets outside the state. Hanson
iii. Jurisdiction for property In Rem probably relies on physical presence of the property or some very significant contacts. 

iv. Tyler v. Judges of the Court of Registration (1900)—unclear on case—some quotes:

v. A proceeding in rem, dealing with tangible res, may be instituted and carried to judgment without personal service upon claimants within the state, or notice by name to those outside of it, and not encounter any provision of either constitution. Jurisdiction is secured by the power of the court over the res. 

vi. If on the other hand, the object is to bar indifferently all who might be minded to make any objection of any sort against the right sought to be established, and if any one in the world has a right to be heard on the strength of alleged facts which, if true, show an inconsistent interest, the proceedings is in rem. 
b. Quasi in Rem: Power over the person due to the power over their property—limited appearance. 
i. Quasi-In Rem: Pennoyer introduces it, not a dispute about land, but whether the land can be used as a settlement. Can the land be used as a substitute for person—can the land stand in for the missing person (in an in persona case naturally)

1. QUASI IN REM (1) property has some connection to the dispute in the first place. 

a. For example, foreclosure

b. Can be used as a substitute for “presence” when there are long arm issues. 

c. Recovery is limited to the value of the property. 

2. QUASI IN REM (2) when the property is tangential to the dispute—attempting to use seize the property to induce D to grant jurisdiction/to intimidate/etc. 

a. Recovery is limited to the value of the property. 

b. Shaffer eliminates the use of quasi in Rem (2) except for serious outliers. 

c. pennoyer allowed for the seizure of property as notice—this is no longer allowed unless the property itself is in dispute (qir1) and there has been a preliminary hearing—discussed in summons below. 

ii. Pennington v. Fourth National Bank (1917): Indebtedness due from a resident to a nonresident—of which bank deposits are an example—is property within the state.  But garnishment or foreign attachment is a proceeding quasi in rem.  Basically property up to the value in debate is seized until the matter is settled. 
c. Every seizure must be studied under the system of Intl Shoe (see above)
Issue II: What Process is Due
What is Proper Service of Summons?

I. Values that Due Process Notice Requirements Serve:
a. Dignity values: must uphold the individual’s right to litigate or individual may suffer humiliation/loss of self-respect.

b. Participation values: individual exerting influence or have their wills “counted” in societal decisions they care about.

c. Deterrence values: litigation constrains individual behavior in ways thought socially desirable.

d. Effectuation values: give individuals the opportunity to fight for what they believe is actually theirs.
II. Service of process begins the action in some state courts, but rule 3 governs federal courts: the action begins with the filing of the complaint.
a. 4m: 120 days to serve or needs to show reason why service was not given to d, 6(B): Extension.  If service is improper, court may quash the entire action or just the service
III. Proper Service of Process begins with proper notification:
a. Notice must be reasonably calculated to reach the interested parties. Mullane. [Reasonable test]
i. Actual (Direct) and constructive (legal fiction)
ii. Publication is insufficient when other, more effective methods are available, but when the person needed has no known address or location then newspaper publication is the only way to go. Mullane
iii. the substitute for direct service has to be the one most likely to reach D. McDonald v. Mabee
iv. When notice is not reasonably certain to reach the parties, the form chosen must not be substantially less likely to bring home notice than other of the feasible and customary substitutes. Mullane. 
b. Rules of Service: Rule 4 of the Federal Rules of Civil Procedure Governs Summons
i. Form (4a)—the same master form must be filled out by P to be delivered to D along with the complaint. 

ii. Waiver of Service (4d)—The D has a duty to save costs of service and should request waiver. The D does not thereby waive the right to object to venue or jurisdiction. P notifies D of the commencement of action and request that the D waive service of a summons: The request is in writing 
1. The court shall impose the costs subsequently incurred in effecting service on the defendant if they do not waive unless good cause is shown. 4(d)

iii. Through first class mail and attached to a copy of the complaint 4(c)(1)

iv. Shall allow the defendant a reasonable time to return the waiver. (1993—may refuse in order to use S.O.L. and then the P is required to personally serve. The amended rule allows the defendant 60 days to answer the complaint if they waive formal service through the mail. 

1. Federal Rule 5(b): amended in 2001 allows service by electronic means when consented to in writing by the person served.
v. Federal courts may take advantage of state long arm statutes—4(e). 

vi. You may serve anyone in the US and anyone in an extradition country 4(f)

vii. Service upon people who cannot “actually be served”, infant, corps, the US Government done through a different means. 4(g)(i)

viii. Property may be seized if summons is not feasible in the district where the suit is brought, through the manner provided by law. 4(n)
1. see below for proper rules. 
ix. Aguchak v. Montgomery Ward Co.: Not only does notice have to be sufficient, but notice must be correct in that it provides in formation about written pleadings, change of venue, etc. 
x. Outside of the US 4f: do not violate sovereignty!
c. Not the actual person being served:
i. Federal Rule 4(e)(2): Service on a Person Residing in D’s Dwelling 

1. You may leave a summons with someone who lives in the same place as the person being served as long as they are of age etc. 

ii. Federal Rule 4(e)(2): Delivery to an Agent authorized by appointment

1. Evidence that D intended to confer authority upon the agent.
d. Serving a Corporation:
i. Rule 4h
ii. Insurance Co. of N.America v. S/S Hellenic Challenger: 

1. Construe rules in a manner reasonably calculated to effectuate their primary purpose of giving D notice. 

2. It is not limited to formally titled officers—“to people integrated into the company so that they know what to do with the papers”. 

a. receptionist was considered legit in one case if she knew what to do with it. 

b. Not ok: an officer in another company which is owned by the same person as a the company Reliance must be placed on the person within to the company to get summons in the right hands.
e. Cannot find the person to be served:
i. (NY) it is the fault of D for not leaving a correct forwarding address and not receiving notice. (Dobkin v. Chapman).

ii. Due Process is not violated where the third party to a contract agreement receives summons and transmits it to the party. It might be a different case if the agent had not given prompt notice to the respondents, for then the claim might well be made that her failure to do so had operated to invalidate the agency. National Equipment Rental, Ltd.v. Szukhent. 
IV. Where can’t you serve and When is service not binding?
a. In court, but you can serve in prison. State Ex. Rel. Sivnksty v. Duffield
b. Wyman v. Newhouse: tricking someone and bringing someone into a jurisdiction is different than flushing someone out of hiding in the same state. Trickery to flush out of hiding is allowed in some jurisdictions but not all, but tricking or fraudulently establishing in personam jurisdiction is not a binding summons. 
V. What is not sufficient notice?
a. Not: Posting on apartment doors (Greene v. Lindsey)

b. Someone is insane and without guardian, mail service (Covey v. Town of Somers).

c. Receipt in the mail is not due process. If D does not do anything about it- this does not meet the service requirement; he must prove good cause for not responding or he will bear the direct service cost. Maryland State Firemen’s Association 
d. FEDEX etc. do not count as service. Audio Enterprises. 
VI. § 1335: the only general jurisdictional statute that has nationwide service of process—its for banks or insurance companies to find out if they have more than one person claiming an account or policy.
VII. Return of Service And Opportunity to be heard:
a. D gets 20 days to respond Fed Rule 12(a)
b. An affidavit must be filed by the person who served to D.
i. Legislature wards against “Sewer service”
VIII. Pre-Judgment Hearings and seizure:
a. two types of seizure: Quasi in Rem (2) Shaffer ends and protective attachment: assure the property will be there at the end of the suit.
b. Recipient of governmentally funded assistance must be give the opportunity for an evidentiary hearing prior to the termination of benefits Goldberg v. Kelly
c. Struck down a prejudgment wage garnishment procedure as a violation of due process guarantees. Sniadach.  

d. Before seizing property the D must be given an opportunity to be heard in the form of a hearing. Fuentes v. Shevin, Conn. v. Doehr
i. Court does not distinguish between the importance and different kinds of property: North Georgia Finish Inc. v. Di-Chem
ii. Exceptions:
1. (1) the seizure has been directly necessary to secure an important government or general public interest. (2) there has been a special need for very prompt action. (3) the state has kept strict control over its monopoly of legitimate force; the person initiating the seizure has been a government official responsible for determining, under the standards of a narrowly drawn statute, that it was necessary and justified in the particular instance.

2. Mitchell v. W.T. Grant Co.: Louisiana has enough safeguards to not need a pretrial hearing—but this is heavily criticized. Protects property from going somewhere. 
3. Termination of social security benefits: Matthews v. Eldridge (post termination is fine)
4. Possibly in some contract cases (Shaumyan)
IX. “Provisional Remedies”: 

a. temporary restraining orders Rule 65(b), preliminary injunctions, pre-action attachments and the like—that play an important role in consumer and other commercial disputes. 
Issue III: Venue and Forum Non Conveniens

I. What is Venue? 

a. Venue can be waived: MOTIONS OF VENUE ARE DISRECTIONARY and MUST BE ARGUED IN THE FIRST PLEADING
b. Venue is a doctrine that serves to “allocate cases among the same type of courts within a given judicial system”.

c. Venue=the place of the trial within a state. Lay=selecting the place
d. Main Considerations:

i. (1) Convenience of the parties (2) Concerns of judicial economy

II. How is different than Personal Jurisdiction?

a. Unlike PJ and SMJ, the venue of a civil action is a statutory and not a constitutional question.

III. What is the Proper Venue?

a. depends upon a combination of: 

i. theory of claim, subject matter of the claim, parties involved

b. General purpose of venue statutes (Go through each of these):

i. Protect Ds against unfair or inconvenient trial location

ii. Location of evidence and witnesses

iii. Familiarity with the law—not wanting the transferee court to have to untangle a bunch of unfamiliar law. 

iv. P’s convenience was not a relevant factor

v. In only rare cases should there be more than one district in which a claim can be said to arise. 

IV. Difference between state and federal venue provisions:

a. State has statutory rules, but use Forum Non Conveniens instead of the statutes to dismiss cases instead of transfering them. 

b. drop down in the outline as to whether state or federal rules apply. 

V. Common State Statutory Venue Provisions:

a. Where the subject of action or part thereof is situated: CL concept: actions which were local because the facts could have occurred only in a particular place. 

i. Local issues should be handled locally: Trial convenience

ii. outweighs considerations to the parties or witnesses.

b. Where D resides or does business, or has an office/business (Corp). 
c. Where P resides or does business: 

i. not often used, purely for convenience to P, when D is nonresident or foreign cause of action. 

d. Where the seat of government is located: actions against gov. 

e. Most Broad:

i. In any county within the jurisdiction. 

f. Less popular:

i. Where a fact is present or happened. (normally special circumstances)

ii. Where D may be summoned or served

iii. In a county Designated in P’s complaint

g. The rules do not necessarily have to be fair to all parties/nor completely consistent—they can serve local interests:
i. Burlington Northern R.R. Co v. Ford (1992): Montana’s venue rules permit a P to sue a corporation incorporated in Montana only in the county of its principal place of business, but permits suit in any county against a corporation, like D in this case, that is incorporated elsewhere. 9-0. 
ii. One may designate a forum selection clause of contracts a place to litigate outside of the state’s venue statues purview: National Equipment Rental, LTtd. V. Szukhenti. 
VI. Federal Statutory Rules: 

a. 28 USC § 1391: Venue Generally, A suit may be brought in: 
i. 1391a: DIVERSITY, where the D resides, a substantial part of the events giving rise to the claim occurred or where a substantial part of the property in dispute is situated, where D has personal jurisdiction and it cannot be brought elsewhere.

ii. 1391b: NOT DIVERSITY, D resides, a substantial part of the events giving rise to the claim occurred or where a substantial part of the property in dispute is situated, where D may be found it cannot be brought elsewhere.

1. Bates v. C &S Adjusters: A claims notice in the mail is where a substantial part of the events arose—the collections notice in the mail satisfies this. 

iii. 1391c: when there are multiple districts within the state, the court should apply the normal minimum contacts analysis between the different districts. 
VII. Federal Transfers:
a. In deciding motions to transfer the settled view is that the P’s choice of forum should rarely be disturbed—rarely is not never. 
b. The P wins in 58% of the nontransferred cases but only 29% of the cases in which transferred occurred.  Pp. 346
c. Hoffman: bars the transfer of a case to a district that lacks PJ over the D. 
d. 28 U.S.C. §1404(a) Change of Venue
i. For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought.
ii. In order to transfer under 1404(a), P must have originally been able to bring the suit to the place being transferred to (Hoffman v. Blaski).  

1. The power of a District Court under 1404(a) to transfer an action to another district is not made upon the wish or waiver of the defendant, but upon whether the transferee district was one in which the plaintiff might have brought the action. Hoffmann v. Blaski. 
iii. The current forum’s law goes with the case to the new forum (Van Dusen: for diversity Cases). 
1. Ferens v. John Deere Co.(1990) pp. 347: Regardless of who initiates the transfer, the transferee forum is required to apply the law of the transferor court. 

a. Clever Ps: Intentionally bring suit in an inconvenient forum with favorable law and then move for transfer under section 1404(a) ending up with both the forum and law of her choice
e. 28 U.S.C. § 1406 Cure of Waiver of Defects
i. (a) The district court of a district in which is filed a case laying venue in the wrong diversion or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought. 

ii. (b) Nothing in this chapter shall impair the jurisdiction of a district court of any matter involving a party who does not interpose timely and sufficient objection to the venue. 

iii. Dismissal or transfer—the law of the new forum applies/org. law does not follow
iv. Goldlawr, inc. v. Heiman (1962): 1406 allows the transfer of an action even if the transferor court lacks personal jurisdiction. In the interests of justice it may require transfer without penalty to the P. Heavily criticized for obvious reasons, too much benefit to the P. 

f. LOOPHOLE: Exception to removal- home state defendant being sued in home state cannot remove to federal court on the basis of diversity.  Called pinning- pin defendant in state ct. by bringing claim in his own state.
VIII. Forum Non-Conveniens:
a. A court may resist the imposition upon its jurisdiction even when jurisdiction is authorized by the letter of a general venue statue Gulf Oil v. Gilbert (1947)
i. establishes a balancing test: Private interests of litigants and the public interest—see point VIIIf. 
1. CF: “Courts have acknowledged that modern modes of transportation, multilateral treaties providing for service abroad and other procedural mechanisms for international litigation, render Gilbert’s private interest analysis, virtually obsolete”. Pg. 357, Boyd
b. No need for a motion, the court can apply it alone. States do not have the option of transfer horizontally without consent of the other court, so dismissal under fnc is used. 
c. It is not often used: Mainly with foreign Ds and in state courts. 
d. The central focus is convenience; dismissal isn’t barred solely because of the possibility of an unfavorable change in law (C. of law should not be weighed heavily).  Piper Aircraft Co. v. Reyno 454 U.S. 235 (1981) (p. 293)
e. Dismissal is ordinarily appropriate where P’s forum choice imposes a heavy burden on defendant or the court and plaintiff can’t give a specific reason of convenience supporting that choice of forum. Piper Aircraft Co. v. Reyno
f. Test: Combination and weight of the following factors: 

i. THERE MUST BE another adequate forum from which the P may obtain relief

ii. Other Factors (Private Interest):
1. private interest of the litigants. 

2. Relative ease of access to evidence 

3. availability of witnesses

4. combining claims for efficiency: one place can hear all of the claims while others cannot

5. Possibility of view of premises, if view be appropriate (actually looking at the real property in cases dealing with property)

6. All other factors included to have an efficient trial—including choice of law issues 

iii. Factors of public interest—administrative difficulties

1. Too many cases on the rolls

2. Jury duty burdens that ought not be imposed

3. There is a local interest in having local problems resolved locally. 

4. There is an interest in diversity cases to have the trial in the place where the state law governs so courts do not have to deal with complicated issues of law. 

iv. The forum non conveniens determination is at the discretion of the trial court and deserves substantial deference when the court has considered all relevant private and public interest factors and its balancing of those factors is reasonable. Piper Aircraft Co.
g. Avoiding FNC:
i. Ways to ward against fnc to protect D’s interests: forum-selection clause in contracts AND Commence a parallel proceeding in a foreign forum and to seek injunctive or declaratory relief.            
ii. WIWA v. Royal Dutch Petroleum Co.: The greater the P’s ties to the P’s chosen forum, the more likely it is that the P would be inconvenienced by a requirement to bring the claim in a foreign jurisdiction. If in Piper the victims were American, the suit would have gone forward. 

iii. Iragorri v. United Technologies Corp.: The more it appears that a domestic or foreign plaintiff’s choice of forum has been dictated by reasons that the law recognizes as valid, the greater the deference that will be given to the P’s choice of forum. 
h. In diversity actions in which Erie applies, state notions of fnc must also apply. 
IX. Organizations and Venue:

a. Denver & R.G.W.R. Co. v. Brotherhood of Railroad Trainmen, 387 US 556 (1967): For venue purposes, an unincorporated association is determined by looking to the residence of the association itself rather than that of its individual members. 

X. Is this a Supplemental claim?
a. Derivative venue: refers to venue over a particular claim or party that is derived from venue some other claim or party in the same lawsuit—venue that would not exist independent of the other claim or party.
i. Bredberg v. Long, 778 F.2d 1285 (8th Cir. 1985): Where venue is proper for the original claims by a P against D and additional claims are asserted as counterclaims or cross-claims, or come in through impleader, interpleader, or intervention, a venue objection may be unavailable as to the additional claims

ii. Where a federal court (in the absence of diversity of citizenship) exercises pendent jurisdiction over state-law claims joined with federal claims, an independent basis for venue over the state-law claims is unnecessary. 
XI. International Issues: 

a. Tribunals: Only if the tribunal appears to be legitimate and that P will get some relief will the American court dismiss under fnc. 

i. Although out of country Ds are required to waive any procedural holdups in other forums before a motion of fnc will be granted, this is generally not enough to ensure that the Ps will obtain justice. 

b. Alien Tort Claims Act: allows foreign litigants to sue in US courts to redress human rights violations such as torture and ethnic cleansing.
c. For property outside of the US, there probably is no US venue appropriate to settle the matter. 
Issue IV: Judicial Power Over Subject Matter

I. All subject matter jurisdiction derives from Article III, Section II of the Constitution:

a. The judicial power shall extend to all cases, in law and equity, arising under this Constitution, the laws of the United States, and treaties made, or which shall be made, under their authority;--to all cases affecting ambassadors, other public ministers and consuls;--to all cases of admiralty and maritime jurisdiction;--to controversies to which the United States shall be a party;--to controversies between two or more states;--between a state and citizens of another state;--between citizens of different states;--between citizens of the same state claiming lands under grants of different states, and between a state, or the citizens thereof, and foreign states, citizens or subjects.
II. There are different types of subject matter jurisdiction courts recognize:

a. look for all three AND NOTE: The court needs no motion (Courts of Limited Jurisdiction)—it is their duty to ensure a just forum for subject matter. 
i. Diversity Jurisdiction

ii. Federal Question Jurisdiction

1. exclusive—clearly a federal issue

2. Concurrent: P has a choice (or court interprets a choice)

iii. Supplemental Jurisdiction

1. Which is discretionary 
III. Diversity Jurisdiction

a. Codified in 28 USC § 1332 (pp. 224)
i. Federal Courts hear claims under state law
ii. (also lays out rules for class action groups that must be looked at if the q has class action)

b. The District courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of 75K (Ensure it is at least 75,001, exclusive of interest and costs, and is between:

i. Citizens of different states

ii. Citizens of a state and citizens or subjects of a foreign state

iii. Citizens of different states and in which citizens or subjects of a foreign state are additional parties, and 

iv. A foreign state as P and citizens of a State or of different states. 

c. Complete Diversity is Required: no sameness on opposite sides of the v. 
i. All Ds must be citizens of states different from all Ps. 

ii. Marshall: Strawbridge v. Curtiss:: If any P is a citizens of the same state as any D, no matter how many parties are involved in the litigation—there is no diverse effect. 
iii. Contamination Theory: The inclusion of a claim or party outside the DC’s original jurisdiction contaminates every other claim in the complaint, depriving the court of original jurisdiction over any of these claims. 
iv. Article III only requires minimum diversity but the courts have been clear that maximum diversity is required. 
d. What is citizenship by diversity standards?

i. For diversity purposes, each of us is a citizen of only one state.

1. Citizenship (and thus diversity) is determined on the day of the institution of the action. Except in a motion remove, then it is measured on the day of the filing of the motion. 

2. Though Dred Scott was overturned by Constitutional Amendment a threshold issue in determining the existence of diversity jurisdiction continues to be whether an individual or entity is a citizen of a state for purposes of 1332.
a. Domicile is equivalent to citizenship. 

i. An individual's citizenship, or domicile, is the domicile of birth, continued through life which is presumed to continue through life unless: the individual physically changes his or her state AND the individual does that with the intention of remaining in the new state for the indefinite future. Mas v. Perry, Palazzo v. Corio
1. Being a student is not changing domicillary Mas v. Perry
2. You do not follow your partner’s domicle in marriar Mas v. perry
b. The issue is: where is that person's center of gravity.  Where is that person's citizenship, as determined by the center of gravity of that life? 

ii. Corporations have two citizenships, unlike natural people, who only have one.  

1. treated as a citizen of the state of its incorporation.

2. the state Where it has its principle place of business. 

a. Principle Place of Business Tests:

i. Nerve Center Test: The locus of corporate decision-making authority

ii. Corporate Activities or Operating Assets Test: Location of production or service activities. 

iii. Total Activity: Hybrid of Nerve Center and Operating Assets. Realistic, flexible, and nonformalistic approach. 
3. Woods v. Interstate Realty Co.: If the corporation does not have incorporated status in another state, they may not sue in diversity.
iii. ALL NON CORPS AND Groups: Unincorporated associations: labor unions and partnerships:  

1. you cumulate the states of all of the members of the unincorporated associations.

a. Carden vs. Arkoma: To have complete diversity over a party not a natural person or a corporation, the citizenship of all partners/union members must be considered.
b. United Steelworkers v. RH Bouligny, Inc.: an unincorporated association is not treated as a citizen but instead courts consider the citizenship of each member. 
iv. Parties in representative actions: Actions brought by or against a representative of a deceased's estate; a representative of a child; a representative of an incompetent person, shareholder derivative suits and class actions.

1. The historic rule was when an action is brought by a representative is based on the citizenship of the representative. 

2. In 1980s, Congress passed a statute that overrode the historical rule in actions involving children, incompetents, and estates: in actions involving those categories of representatives, diversity of citizenship is tested in terms of the citizenship of the represented.

a. BUT for class actions and shareholder derivative suits the traditional rule lives.

v. People not Citizens of the United States: 
1. The basic goal of the alien diversity law is not to interfere in foreign issues in which the US court does not have a place and to not discourage foreign investment. 

2. Stateless people cannot sue in diversity: Blair Holding Corp. v. Rubinstein
3. Tango Music LLC v. Deadquick Music, Inc.: Posner held that diversity was unaffected when aliens on both sides of the v. were from the same country.  

4. Permanent resident alien is citizen of the state he lives. Singh v. Daimler-Benz, 9 F.3d 303 (3d Cir. 1993): An alien corporation can sue a permanent resident alien in a federal court by 1332a.

5. Ruhrgas AG v. Marathon Oil Co.: aliens on both sides of the action “rendered diversity incomplete”. 

e. Nominal or Formal Parties:
i. Rose v. Giamatti, 721 F. Supp. 906 (S.D. Ohio 1989): Must regard the parties and disregard the nominal or formal parties in the action—and determine diversity based upon the “real parties”. A real party in interest D is one who, by substantive law, has the duty sought to be enforced or enjoined. A nominal or formal party is one who has no interest in the result of the suit. Nominal parties are excluded for the diversity discussion. 
f. Cannot be created fraudently:

i. 28 USC 1359: DC shall not have jurisdiction of a civil action in which a party has been improperly or collusively made or joined to invoke the jurisdiction of such court. BUT you can still have someone represent you if it is legitimate. 
ii. Kramer v. Caribbean Mills, Inc): You cannot fraudulently create diversity by hiring someone to file suit on your behalf. Anything that destroys or creates diversity through assignment should be scrutinized. 
g. Amount in Controversy: 
i. The matter in controversy must be more than $75,000 (has to be greater than), exclusive of, not counting, interest and costs. 

1. You may count statutory attorney fees and punitive damages.  

ii. Where the other elements of jurisdiction are present in a diversity action and at least one named P in the action satisfies the amount-in-controversy requirement, 1367 does authorize supplemental jurisdiction over the claims of other Ps in the same Article III case or controversy. Exxon v. Allapattah. 
1. An exercise in supplemental jurisdiction (1367, see below)

2. highly criticised by ginsburg in dissent. 

iii. The rule has been that a single P and a single D, you can aggregate the claims; you can add them up even if the claims are unrelated from one another. (20,000 for tort, 60,000 for breach of con. etc)

iv. But the rule is exactly the reverse when you're trying to add up the claims of two plaintiffs or five plaintiffs against a defendant; or a single plaintiff's claim against multiple defendants.  In other words, you cannot aggregate in the multi-party situation, unless the claims really are joint claims, like undivided interest claims. 

v. SCOTUS has said that, basically, the court is supposed to accept a P’s allegation of jurisdictional amount, unless the court is convinced to a legal certainty that the P cannot recover the jurisdictional amount. 
h. What is the purpose of diversity jurisdiction and what ends does it serve?
i. Bank of the United States v. Deveaux: The desire to avoid discrimination against out-of-state residents in state courts.

ii. Pros:

1. State-court prejudice against out-of-state parties still exist and provincial attitudes especially amongst jurors, can interfere with justice. 

2. Superiority of the federal courts

3. Fear of investors in corporations that local prejudice may exist. 

4. State courts may not be able to handle class actions. 

iii. Cons:

1. Frankfurter: congestion diversity cases cause in federal court. 

2. Erie makes diversity cases wasteful and inappropriate. 

3. Judicial and legislative authority should be coextensive, and that for federal courts to decide cases under state law is interference in state autonomy

4. May retard the development of state law

5. Continuation of diversity jurisdiction diminishes incentives for state court reform by lobbyists because they avoid state court. 

6. Parties use choice of forum for tactical purposes to forum shop. 

7. Federal judges dislike of large tort damage awards. 

8. Choice of law issues

9. The costs to the court system
i. Multiparty, MultiForum Trial Jurisdiction Act of 2002: 

i. 28 USC 1369: If at least 75 people die in the same accident (see statute)

IV. Federal Question Jurisdiction
a. For federal question jurisdiction, the action, plaintiff's cause of action, must arise under the Constitution, treaties, or laws of the United States. (If it does apply Smith)
i. No amount in controversy
ii. There may be other claims, but the presence of state law does not alter P’s complaint if it is based upon fed. jurisdiciton. Chicago v. Internal College of Surgeons: 
b. 1331: Federal Question (basically a codification of Article III of the Constitution for the DC and COA)

i. codified after the Civil War. 

ii. Traditional case: Osborn v. Bank of the United States, Marshall shows that the jurisdictional grant to the federal court was in all cases to which the bank was a party based upon the act of Congress. 

iii. Said to allow Congress to confer “protective” jurisdiction on the federal courts “whenever there exists in the background some federal proposition that might be challenged, despite the remoteness of the likelihood of actual presentation of such a federal question”. 

iv. Berger: Osborn reflects a broad conception of arising under jurisdiction, according to which Congress may confer on the federal courts jurisdiction over any case or controversy that might call for the application of federal law. 
c. Other specific statues:
i. 1334: bankruptcy

ii. 1337: Interstate Commerce and Antitrust

iii. 1338: Patents, Copyright Trademark

iv. 1343: Civil Rights Statutes: 42 USC 1983, 85

v. 1345: When US is plaintiff

vi. 1346: When US is defendant

d. Arising Under the Constitution, Treaties, or Laws of the US:

i. Main concern: did Congress intend for a Private Cause of action. 

1. Well-Pleaded Complaint Rule: Arising under does not mean what can be defended against! It has to be stated in the complaint. Simply anticipating a federal defense is not a cause of action; that is something for the defendant to assert. Louisville & Nashville R. Co. v. Mottley
a. Ali would like to see this rule changed. 
2. Holmes Group, Inc. v. Vornado Circulation Systems, Inc.: the federal law counterclaims cannot form the sole basis for federal question jurisdiction. 

ii. Smith v. Kansas City Title & Trust Co., 255 US 180 (1921): provides an example of a claim that, although created by state law, “arises under” a law of the US by virtue of requiring a determination of the meaning or application of such law. 

1. The general rule: where it appears from the complaint that the right to relief depends upon the construction or application of the Constitution or the laws of the US, and that such federal claim is not merely colorable, and rests upon a reasonable foundation, the DC has jurisdiction. 

a. Does Congress intend to create a private cause of action?

b. Is there a strong federal interest?

c. Is this issue normally in state court?

d. Is P part of the class that the law was intended to protect? 

i. In dissent Holmes says this is never actually possible. 

iii. Should be with the states: 

1. Moore v. Chesapeake & Ohio Ry: A suit brought under the state statute which defines liability to employees who are injured while engaged in interstate commerce and brings also a breach of the duty imposed by the US laws should not be regarded as a suit arising under the laws of US. (Use Smith) instead. 

2. When the decision is based upon interpreting local custom it arises out of state law. Shoshone Mining Co. v. Rutter: 
iv. Private rights of action refer to suits brought by private litigants againt private persons allegdly action in violation of a statute:

1. The test (Cort v. Ash): whether a private right of action should be implied from a federal statute that does not provide for a private remedy/Does it Arise out of? 

a. one of the class for whose benefit the statute was enacted

b. Is there any indication of legislative intent? Explicitly or implicitly?

c. Is it consistent with the underlying purpose of the legislative scheme to imply a remedy for P?? 

d. Is the cause of action one traditionally relegated to state law?

v. Rights of action may also arise under the Constitution itself Bivens v. Six Unknown Named Agents of the FB of Narcotics. 

vi. The test in Action: 
1. A complaint alleging a violation of a federal statute as an element of a state cause of action, when Congress has determined that there should be no private, federal cause of action for the violation, does not state a claim arising under federal law [and therefore federal courts do not have subject-matter jurisdiction over the claim]. Merrel Dow Pharmaceuticals Inc. v. Thompson 478 U.S. 804 (1986)
a. Here there was a federal cause of action in P’s complaint (unlike Mottley) – violation of drug labeling rules –but court said the negligence case didn’t depend on the federal law, so the cause wasn’t arising under federal law.  
b. Grable says that Merrell Dow should not be read as treating the absence of a private federal right of action as “sensitive judgments of congressional intent” No private federal cause of action codified does not mean there is no federal issue. 
c. Brennan strongly dissented: Just because they do not create a private cause of action does not mean it cannot be there. It does not pre-empt such 

i. a state remedy—it requires federal enforcement and should be encouraged. 

2. Federal courts ought to be able to hear claims recognized under state law that nonetheless turn on Significantly substantial questions of federal law, and thus justify resort to the experience, solicitude, and hope of uniformity that a federal forum offers on federal issues. Grable And Sons v. Darue.(MAY BE LIMITED TO TAX LITIGATION)

a. tax law in this instance and proper summons: Smith test used. 
vii. Declaratory Judgments 

1. Skelly Oil v. Phillips Petroleum Co: does not interfere with the rules of diversity. 

V. Supplemental Jurisdiction: LOOK TO 1367 BEFORE THE CASES
a. IS ALWAYS DISCRETIONARY!!!
b. Issues arising out of the same nucleus of common facts and transaction/occurrence. 
c. 28 USC 1367 codifies the common law principles of: 
i. Pendent Jurisdiction: When the P in her complaint, appends a claim lacking an independent basis for federal subject-matter jurisdiction to a claim possessing such a basis. 

ii. Ancillary Jurisdiction: When either a P or a D injects a claim lacking an independent basis for jurisdiction by way of a counterclaim, cross-claim, or third-party complaint. 

1. "Ancillary jurisdiction allowed plaintiffs to bring a case and allowed defendants to assert jurisdictionally insufficient compulsory counterclaims, cross claims, and third-party claims: do they come from the same transaction or occurrence? 
iii. Codifies Gibbs. 

d. 1367(a):

i. Makes supplemental jurisdiction available in federal question cases with respect to claims and parties with a common nucleus of operative facts (Same case or controversy)

ii. Overrules Finley: Impleader against nondiverse third-party Defendants are authorized as are compulsory counter claims and cross-claims involving additional parties.

e. 1367(b) (restrictions on supplemental jurisdiction IN DIVERSITY):
i. Codifies Kroger (except a person cannot intervene under 24a nor be joined as a p under rule 19 if it violated diversity). 

ii. Cannot use supplemental jurisdiction in favor of P in diversity-based action. 
1. Prohibits supplemental jurisdiction over claims by plaintiffs against persons made parties through any of the joinder devices of the Federal Rules when doing so would be inconsistent with the 1332 diversity statute. 

2. OR PUT MORE SPECIFICALLY

iii. Prohibits the use of supplemental jurisdiction when the case is based solely on diversity jurisdiction, and the jurisdictionally insufficient claim is one by a plaintiff under Federal Rules 14 third-party practice; 19 and 20, which is permissive and compulsory joinder; and 24, which is intervention. Also, you may not join a P as indispensable under rule 19 for supplemental jurisdiction (Sue them originally). 
iv. No exceptions under rule 20 (permissive joinder) or rule 23 (Class Action). 
v. However, an original defendant MAY break diversity by impleading a third party defendant under rule 14 if the original plaintiff does not have a direct claim against the new third party defendant. 

vi. Criticisms of 1367B/Examples and Application: 

1. That if a claim is asserted against the P, P cannot implead a nondiverse third-party D who may owe her indemnity or contribution. 

2. If a claim is asserted against P, P cannot assert a crossclaim against a nondiverse co-plaintiff. 

3. That a nondiverse third-party D may assert a claim against P, but that P cannot assert a compulsory counterclaim in response

4. P cannot assert a claim against a nondiverse intervenor or necessary party, even though their claims against P will invoke supplemental jurisdiction. 

5. Nothing in the text of 1367b withholds supplemental jurisdiction over the claims of plaintiffs permissively joined under rule 20. 

f. 1367(c):

i. Provides the federal courts with discretion to decline supplemental jurisdiction:
1. The claim raise a novel or complex issue of state law
2. The claim substantially predominates over the claim or claims over which the court has original jurisdiction
3. The court has dismissed all claims over which it has original jurisdiction
4. In exceptional circumstances there are other compelling reasons for declining jurisdiction
ii. Careful: P’s try to sneak into federal courts with thin federal claims. 
g. 1367(d):
i. A period of tolling of the statute of limitations for any of the supplemental claims that is dismissed. Some parties will desire their entire action to state court if they are prohibited from raising some or all of their supplemental claims. 
ii. If the federal claim is dismissed the court has discretion on the state law claims. 
h. Pendent jurisdiction: in the sense of judicial power, exists whenever there is a claim “arising under the Constitution, the Laws of the United States, and Treaties made, or which shall be made under their authority and the relationship between that claim and the state claims made in the complaint permits the conclusion that the entire action before the court comprises but one constitutional “case”: a common nucleus of operative facts. 
i. look for a broad sense of fact relatedness

ii. The Federal claim must have substance sufficient to confer subject matter jurisdiction on the court. State law claims are appropriate for federal court determination if they form a separate but parallel ground for relief also sought in a substantial claim based on federal law.
iii. Ignoring the federal/state distinction wold plaintiff’s claim ordinarily be expected to be one Constitutional case? United Mine Workers of America v. Gibbs. 
1. Expands beyond the Merrell Dow and Mottley discussion by allowing state law claims in federal court as long as they are pinned to legitimate federal suits. 
iv. Public Policy reasons to support pendent jurisdiction:
1. Ensures that litigants will not be dissuaded from maintaining their federal rights in a federal court solely because they can dispose of all claims by one litigation in the state but not the federal forum. 

2. Assuming that the litigants are in a federal forum, pendent jurisdiction serves the interest of avoiding piecemeal litigation, thus promoting judicial economy and greater expedition for the litigants. 

i. Pendent Party Jurisdiction
i. Non-Diverse case: Aldinger v. Howard: refused to apply pendent jurisdiction to an additional party with respect to whom no independent basis of federal jurisdiction existed. They did not completely outlaw it though.

ii. Diversity Case: Owen Equipment & Erection Co. v. Kroger: A third party complaint filed under Rule 14(a) ended up breaking diversity after a summary judgment against the original party. Court: beyond the minimum requirements established by Aldinger (independent basis for federal jurisdiction), that a common nucleus of operative facts is important, there must be an examination of the specific statute that confers jurisdiction over the federal claim, in order to determine whether “Congress in [that statute] has expressly or by implication negated the exercise of jurisdiction over the particular nonfederal claim. 

1. YOU MAY NOT BREAK DIVERSITY WITH A THIRD-PARTY DEFENDANT IF P HAS A CLAIM AS WELL AS D1. 
2. LAST CASE BEFORE 1367 CHANGED THE RULES: FINLEY V. UNITED STATE: stated that Aldinger indicated that the Gibbs approach would not be extended to the pendant party field (over non-federal Ds), and they decided to follow that course but tempting Congress to change the law.  Barred pendent party jurisdiction. 

j. CounterClaims: see party and thir claims
i. Supplemental jurisdiction over Rule 13a but not 13b. 

VI. Removal Statutory Law
a. 28 USC §1441(Removable Actions): Ds can remove civil actions from state to federal court when the federal court has original jurisdiction; if original jurisdiction arises under Constitution or federal laws then the case is removable without regard to parties’ residences, but in diversity cases, the removal grant is limited. Only Ds can exercise right of removal; if P is a D in a counterclaim, P still can’t exercise the right of removal. Subsection (c) provides an exception: when one of the claims is based on a federal question, the whole case may be removed if the removable federal claims are separate and independent from any nonfederal claims. The district court can decide all cases or remand the state issues.
i. Once the removal notice is filed, a motion to remand back to state court must be raised within 30 days after the filing of the removal notice or no remand. Exception: if at any time before final judgment the district court finds it lacks subject matter jurisdiction, the case gets remanded. Merits can’t be addressed before district court establishes subject-matter jurisdiction, but court can dismiss based on lack of personal jurisdiction before it raises issue of subject-matter jurisdiction.
Issue V: Choice of Law 

I. Choice of Law: After doing Personal Jurisdiction and Subject Matter Jurisdiction, do an analysis of what is the proper law for the court to use. 

a. Different standards for different courts:

i. Criminal: 99%, reasonable Doubt, Committing, Taking kids away: 75%, Clear and Convincing, Civil Action: 51%, Preponderance

II. Choice of Law in State Court

a. Ask first: Does the forum state have an interest in deciding the case?

i. predictability of result

ii. maintainance of interestate order

iii. simplification of judicial tast

iv. advancement of the forum’s governmental interests

v. application of the better rule of law

vi. Fear of forum shopping:
1. “To believe that a defendant’s contacts with the forum state should be stronger under the due process clause for jurisdictional purposes than for choice of law is to believe that an accused is more concerned with where he will be hanged than whether.” Silberman. 
b. For a state’s substantive law to be selected in a constitutionally permissible manner, that state must have (1) a significant contact or significant aggregation contacts, (2) creating state interests, such that choice of its law is neither arbitrary nor fundamentally unfair. Allstate Insurance v. Hague
i. In this case, he worked in Minnesota, he commuted there, and his wife moved them after his death. 

c. Choice of law: if a state’s law is going to be used (when other states have conflicting law) it must have significant contact or a significant aggregation of contacts, creating state interests, such that choice of its law is neither arbitrary nor fundamentally unfair. Shutts v. Phillips Petroelum
i. when there are conflicts with other states, this analysis must be employed. 

d. A forum state may exercise jurisdiction over the claim of an absent class-action plaintiff, even though that plaintiff does not possess the minimum contacts with the forum which would support personal jurisdiction over a defendant. Shutts
i. Notice must be served and the ability to “opt out” must be explained Shutts.
e. Procedural rules/Statute of Limitations in state court:

i. Forum State shall use its own procedural rules even if applying the substantive law of another forum. Sun Oil
ii. The Constitution does not bar application of the forum state’s statue of limitations to claims that in their substances are and must be governed by different choice of law (if they desire to). Statutes of limitations are a procedural matter. Sun Oil v. Wortman
1. This case may have come out differently if the other states did not view the S.O.L. as procedural as well. 
III. Choice of Law in Federal Courts
a. Governing Law

i. Article III of the Constitution (see above for section II)

ii. Judiciary Act of 1789, Section 34: The Rules of Decision Act 
1. 28 U.S. § 1652: State laws as rules of decision

2. The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.
iii. 28 USC § 2072: Rules Enabling Act
1. Rules of Procedure and Evidence; Power to Prescribe
a. (a) The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts (including proceedings before magistrates thereof) and courts of appeals.

b. (b) Such rules not abridge, enlarge or modify any substantive right. All laws in conflict with such rules shall be of no further force or effect after such rules have taken effect.

c. (c) Such rules may define when a ruling of a district court is final for the purposes of appeal under section 1291 of this title.

iv. § 1291. Final decisions of district courts

1. The court of appeals (other than the United States Court of Appeals for the Federal Circuit) shall have jurisdiction of appeals from all final decisions of the district courts of the United States, the United States District Courts, except where a direct review may be had in the Supreme Court.

v. Ascertaining the Applicable Law
1. As soon as the litigation touches two or more states, one is likely to be confronted with the serious question of choosing between to or more sources of law.

2. The problem of choosing between federal and state law also is present when a state court is called upon to decide cases arising under federal statutes or cases in which federal rights and liabilities are in issue. 

3. Forum Shopping must be a primary concern

b. State Law in Federal Courts: Cases and Issues

i. Historical Rule (overturned): 

1. Held (unanimous): The Rules of Decision Act commanded federal courts to follow simply the statutory law of the states and not stare decisis of the courts. 1842. Swift v. Tyson
2. Swift helped simplify commercial law and simultaneously encouraged the nationalist goals of the federal government because it said it did not extend into the commercial realm allowing the doctrines of commercial jurisprudence to trump state judge created law. 
a. Abuse of Swft: Black & White Taxicab v. Brown & Yellow Taxicab: knowing that common law would void a contract in Kentucky, one company re-incorporated there under Tennessee law and executed the contract there.
3. Swift was a reflection on natural law, whereas Erie moves towards Legal Positivism. 
ii. The Erie Doctrine: Creates a twin-aims test: “(1) discouragement of forum-shopping and (2) avoidance of inequitable administration of the law”. 

1. The court is likely to sanction the continued expansion of the Erie doctrine until convinced that suits brought in federal courts merely to evade state rules of law have been substantially eliminated. 
2. Except in matters governed by the Federal Constitution or acts of Congress, the law to be applied in any case is the law of the state; whether that law of the state shall be declared by its legislature or by its highest court in a decision is not a matter of federal concern. Erie R. Co. v. Tompkins
a. overturns Swift v. tyson.  Swift: an unconstitutional assumption of powers by the Courts in the US.  The courts have invaded rights which are reserved for the states. 
b. new rule – state common and statutory law holds in federal courts, unless a federal law or Constitutional issue is involved. Gets rid of federal common law.

iii. Erie Tests: Run Through Each of them
1. Outcome Determinative Test: York
2. Balancing Test: Byrd
3. Presumptively Procedural Test: Hanna
4. Pre-Event Test: Hanna (Harlan’s Concurrence) 
iv. Outcome Determinative Test
1. Because the cases are being tried in diversity, the intent of Erie was to ensure that in all cases where a federal court is exercising jurisdiction, the outcome of the litigation in the federal court should be substantially the same, so far as legal rules determine the outcome of a litigation, as it would be if tried in a State court. Guaranty Trust co of NY v. York. 
2. Statute of limitations are on the border of procedural/substantive (If SOL were clearly procedural, the Fed. Rules would apply)—the distinction does not matter if it changes the outcome---substantive rights enforced by the federal government in diversity is the law of the states.
3. Ragan v. Merchants Transfer & Warehouse Co.: Rule 3 of the F. R. of Civ. Pro. was not intended to govern questions concerning the tolling of a statute of limitations, and, therefore, state law would determine in diversity when the statute was tolled. 

4. Unwritten federal rules that are not statutes—then outcome determinative test still flies. 

v. The Balancing Test (Subjective, Value Driven Approach)
1. The policy of uniform enforcement of state-created rights and obligations cannot in every case exact compliance with a state rule—not bound up with rights and obligations—which disrupts the federal system of allocating function of judge and jury.  If it is not bound up with rights and obligations- balance the two. Byrd v. Blue Ridge. 
2. Brennan: How does a court determine whether a state rule is “bound up with the definition of the rights and obligations of the parties?”
a. When the likelihood of a different result is not a strong possibility, the federal practice of jury determination of disputed factual issues does not yield to the state rule in the interest of uniformity of outcome and upholding the right to jury in the 7th amendment. Byrd.
b. Outcome is NOT the only determination that the court must account for. 
c. 7th amendment influences if not commands that the decision of disputed facts in the federal court must go to the jury.
i. 7th Amendment does not apply to the states. 
ii. Guaranty would’ve definitely come out one way if the state rule was applied and another way if it wasn’t; here, the court is saying that when there’s no strong possibility that the outcome will be affected either way balance the considerations 

d. two procedural principles—state and federal—you balance the state’s interests of applying their particular coda v. federal principle of uniformity of the application of the law and federal interests: predictive determination, constitutional rights. 
vi. Presumptively Procedural Test
1. Statutes that interfere with the conformity of the rules of the Federal courts are not binding due to the Rules of Decision Act. Herron. 
2. To hold that a Federal Rule of Civil Procedure must cease to function whenever it alters a mode of enforcing state-created rights would be to disembowel either the Constitution’s grant of power over federal procedure or Congress’ attempt to exercise that power in the Enabling Act.  Hanna v. Plumer 
a. THE TEST MUST BE WHETHER A RULE REALLY REGULATES PROCEDURE—THE JUDICIAL PROCESS FOR ENFORCING RIGHTS AND DUTIES RECOGNIZED BY SUBSTANTIVE LAW and justly administering remedy and redress for disregard or infraction of them. Sibbach v. Wilson. 
b. Federal Courts should apply federal procedural rules and state substantive laws. 
i. Holds with Byrd that federal procedural rules apply in federal court. Doesn’t deny York but notes that a literal application of its rule would mean that federal procedural law was utterly denied. 

c. After Hanna, the outcome determinative test applies to only Judge Made law. 

vii. Pre-Event Test (Judge Harlan)
1. The purpose is to stay close to basic principles by inquiring if the choice of rule would substantially affect those primary decisions respecting human conduct which our constitutional system leaves to state regulation.
2. Presumptively moves too far to far the federal rules, but the use of a federal rule regarding summons in this case would not have a substantial affect on human behavior. 

3. When you focus on pre-event, then most of the rules are going to be fine: Procedural. If the behavior is affected, then it is a substantive rule. 

viii. Tips on Analysis
1. The Constitution is relevant only where Congress has passed a statute creating law for diversity acctions—only when the federal rules are clear.  
2. When there is no direct rule of civ. pro. Use the York test.  Whether state or federal law should be applied is controlled by the Rules of Decision Act, the statute construed in Erie and York.

3. Test the rule:
a. Pertinence
b. Validity
c. Did the framers of the rule intend for it to govern the issue at hand. 
ix. Applying the Rules
1. When there is Direct Collision between federal and state rules, the federal rule applies: Hanna. But when there is no direct collision, policies behind Erie and Ragan apply: basically apply either York or Byrd. Walker v. Armco Steel. 

2. “Direct Collision” language expresses the requirement that the federal statute be sufficiently broad to cover the point in dispute; If no federal statute or Rule covers the point, the district court then proceeds to evaluate whether application of federal judge-made law would disserve the so-called “twin aims of the Erie rule: discouragement of forum-shopping and avoidance of inequitable administration of the laws.” Stewart v. Ricoh
3. Rule 3 governs the date from which various timing requirements of the Federal Rules begin to run, but does not affect state statutes of limitations.  

a. The rule was read very narrowly and limited the application of Rule 3.  Try to read the rules broader on exam. 
4. Rule 38 of Appellate Procedural rules: A penalty for frivolous appeals was considered procedural under Hanna.  Burlington Northern R. Co. v. Woods. 
5. Kennedy: Honoring forum-selection clauses is important to ensure that expectations are met and there is uniformity in the judicial system. They should be honored in all but the most exceptional cases. Stewart v. Ricoh
6. Venue Motions to transfer (1404A and 1406) are procedural and Federal Law applies Stewart Organization v. Ricoh:
a. Section 1404(a), fairly construed, does cover the point in dispute.  As between two choices in a single field of operation, the instructions of Congress are supreme. 1404a is discretionary and should look at multiple factors (not just the forum selection clause) therefore it is not outcome determinative. Stewart v. Ricoh. 
7. State law controlling compensation awards for excessiveness or inadequacy can be given effect, without detriment to the 7th amendment, if the review standard set out in the state law is applied by the federal trial court judge, with appellate control of the trial court’s ruling limited to review for “abuse of discretion” The rule is both substantive and procedural, there is no direct collision, so apply York and Byrd tests. (Follow the state rule) A Damage Award in State Court should not be significantly larger than what one would receive in state court (Forum shopping) Gasperini v. Center for Humanities, Inc.
a. Scalia thought the rule (59) was broad enough for application under Hanna. 
b. Could have reach result under Byrd but chose to use York. 
x. Which Law to Apply of the state?
1. Klaxon co. Stentor Electric MFG. Co.: In order to promote the desired uniform application of substantive law within a state, federal courts must apply the conflicts-of-laws rules of the states in which they sit.  They decide what the state law is, not what it ought to be.
Issue VI: Preclusion
I. The Binding Effect of Prior Decisions: Res Judicata and Collateral Estoppel
PRECLUSION MUST BE RAISED!!!!! It is common law can be overruled by Statute! Check for staute!!

a. Res Judicata=claim preclusion. 

i. A party gets only one chance to litigate a “claim” 

1. if a party litigates only a portion of a claim the first time around, she risks losing the chance to litigate the rest.
ii. Claim preclusion: a valid final adjudication of a claim precludes a second action on that claim or any part of it.
b. Collateral Estoppel=issue preclusion.
i. a party ordinarily only gets one chance to litigate a factual or legal “issue”; once litigated, she cannot ask a second court to decide it differently later
ii. Issue preclusion: an issue of fact or law, actually litigated and resolved by a valid final judgment, binds the parties in a subsequent action, whether on the same or different claim.
II. Values To think about when dealing with preclusion: 

a. Relieve parties of the cost and trouble of multiple lawsuits, conserve judicial resources, and, by preventing inconsistent decisions, encourage reliance on adjudication
b. The doctrine of res judicata serves vital public interests beyond any individual judge’s ad hoc determination of the equities in a particular case. Public policy dictates that there be an end of litigation; that those who have contested an issue shall be bound by the result of the contest, and that matters once tried shall be considered forever settled as between the parties. You don’t like it appeal, no second chances! Federated Department Stores, Inc. v. Moitie
c. efficiency: If we didn't have res judicata and collateral estoppel, we would live under a constant cloud of re-litigation.  It would be unstable.  We would not be able to get on with our lives, and resources would be tied up.
d. repose
e. deterrence
f. Dignity
g. compensation

III. Questions to ask:

a. Is there claim Preclusion? If not..,

b. Is there Issue Preclusion?...

c. For Both: Are these parties bound to the decisions. 

d. Was the issue decided in the prior adjudication identical with the one presented in the action in question? 

e. Was there a final judgment on the merits?

f. Was the party against whom the plea is asserted a party or in privity with a party to the prior adjudication? 

IV. Items to Remember
a. Neuborne’s Test:  Neuborne asks whether the facts that determine liability are the same in both case one and case two. In case two, are the facts the same as was needed to decide case one. Case two becomes a formality but the outcome of the case is a foregone conclusion because the liability facts/issues will have been decided already in case one.  
b. a party is entitled to at least one “full and fair” chance to litigate before being precluded. 

c. Dismissal without prejudice doesn’t dispose the merits and the case can be brought again; dismissal with prejudice is on the merits and issue or claim is precluded.
d. preclusion may be waived unless it is claimed at early stage of the litigation!!!!!! REMEMBER: PARTY MUST ACTUALLY RAISE PRECLUSION ISSUES!
V. Terminology
a. Res Judicata has been used as a general term referring to all of the ways in which one judgment will have a binding effect on another. 

a. Two different elements. 

i. (1) [normally called true Res Judicata or merger and bar] The effect of foreclosing any litigation of matters that never have been litigated, because of the determination that they should have been advanced in an earlier suit. 

ii. (2) [normally called collateral estoppel] foreclosing relitigation of matters that have once been litigated and decided. 
b. Cause of Action: In the old days, a cause of action was equivalent to a writ.  If you got a writ in trespass, or a writ in replevin.  Some courts said a cause of action is a right.  Every right is a cause of action. Other courts: a cause of action is a wrong. Over time, courts: If the evidence in action two is more or less the same as it was in action one, you can't re-litigate. Modern Standard: transaction and occurrence. 

c. On the merits: Federal Rule 41(b), there's an indication in there, in the last sentence of that provision, that it's an adjudication on the merits to dismiss for failure to state a claim because, as the rule indicates, unless the dismissal is for one of the stated bases of 41(b), and none of them include the motion to dismiss for failure to state a claim, the adjudication is on the merits.
i. unclear if it is with 12(b)(6) and failure to state a claim: Neuborne says preclusion.
ii. The original connotation of an “on the merits” adjudication is one that actually “passes directly on the substance of a particular claim” before the Court. Restatement § 19, Comment A. 
iii. Rinehhart v. Locke: relying on Fed. Rule 41(b) concluded that a dismissal for failure to state a claim precluded a subsequent suit on the claim P apparently “was attempting to state”. This conclusion places on p the burden of either persuading the District Court to allow an amended complaint or to appeal the DC’s judgment. 
VI. Claim Preclusion: THE MEAT AX
a. considered conclusive, both on the parties to the judgment and on those in privity with them, as to matters that (1) actually were litigated or (2) should have been litigated in the first suit. 

b. Elements of Claim Preclusion:
i. Same Transaction and Occurence
ii. (1) Only judgments that are “final”, “valid”, and “on the merits” have preclusive effect.

iii. (2) The claim in the second suit must involve matters properly considered included in the first action. (BOTH SHOULD HAVE BEEN AND WAS DECIDED) 

iv. Transaction Test: 

1. “With respect to all or any part of the transaction, or series of connected transactions, out of which the original action arose”. What facts are considered a transaction? The critical issue: Whether the two actions under consideration are based on the same nucleus of operative facts. Petro-Hunt LLC v. US, 365 F.39 385 (5 Cir 2004) 

v. Case Law:

1. personal injury and property damage as a result of the same wrongful act, only a single cause of action arises:, a plaintiff may maintain only one action to enforced his rights existing at the time such action is commenced. HOWEVER, a separation of causes of action is almost universally recognized where an insurer has acquired by an assignment or by subrogation the right to recover for money it has advanced to pay for property damage. Rush v. City of Maple Heights

2. If a transaction is represented by one single and indivisible contract and the breach gives rise to one single cause of action, it cannot be split into distinct parts and separate actions maintained in each. Under the unconditional acceleration provision in the note involved and in the absence of the usual optional provision reserved to the holder, the entire amount due upon the note became due and payable when default was made in paying an installment. Jones v. Morris Plan Bank of Portsmouth
a. The acceleration clause has to clearly bar future action Aiglon Associates Ltd. v. Allan (VA)

3. When a debt is secured by a series of notes or when a bond includes a number interest coupons, an action on one of the notes or coupons, even though others are due does not bar a subsequent action on those others. Restatement of Judgments § 62 comment i. 

a. Each matured couple is a separable promise, and gives rise to a separate cause of action. It may be detached from the bond and sold by itself. 

4. Scope is often influenced by whether the treatment of items/transactions appear as a unit conforms to the parties’ expectations or business understanding or usage. Restatement (Second) Judgments § 24. 

vi. You may not break the claim up and try different portions seperately and at different times. 

vii. Cause of Action has a point of view to it.  My cause of action is not the same as yours, even if both came from the same transaction or occurrence. 

VII. Renewed Conduct
a. If the conduct that is the subject of the first action continues after judgment in the first action, claim preclusion would not prevent a second action.

b. Issue preclusion may apply to matters of statues or issues of fact resolved in the first action. 

c. Nuisance suits commonly involve continuing conduct. Judgments involving “permanent” nuisances are considered to have full preclusive effect; those involving “temporary” nuisances are not considered to preclude later litigation involving the same behavior. Courts have not consistently applied this standard. 

d. IT IS ABOUT CONCEPTIONS:
i. If the parties conceive of their relationship as a series of discrete transactions, a suit by the creditor seeking to recover any one of the payments would not bar subsequent suits for other payments. If, however, the parties believe they have a single running account, a suit by the creditor would have to seek to recover the entire balance then due.

VIII. Defense Preclusion: 

a. How Defendants Must Account for the Doctrine

b. A second action by the original P in which the D seeks to raise defenses that were equally available in the first action but were not advanced there. [THIS SITUATION IS REFERRED TO DEFENSE PRECLUSION].
c. Terms:
i. At common law the term “recoupment” describes a claim that defendant could assert against P only if it arose from the same transaction as P’s claim. 

ii. “Setoff” on the other hand, referred to a claim by D that was unrelated to P’s claim. Setoff permitted D to assert an affirmative claim for relief.  But the utility of setoff was limited by the requirement that the claim either be for a liquidated amount or arise out of a contract of judgment. 
d. If matters are set up in the first action merely as a defense in Case One, and not raised as a counterclaim for relief, the judgment in such case precludes the use of the in a subsequent action or as the basis of an independent suit against the former P. You cannot split the defense into defense in C1 and offense in C2. Mitchell v. Federal Intermediate Credit Bank 
i. When you have the option of a counterclaim under rule 13, but do not employ it, the claim may be precluded. 
e. Case Law:
i. Kirven v. Chemical Co: 

1. C1: Kirven had bought from Chem. Fertilizers and had given his note for that amount.  The company sued for recovery.  He argued that the fertilizers furnished were bad and that there was no consideration for the note because of this.  He later withdrew this third defense and made other arguments.  On the trial the court rendered a verdict for chemical.

2. C2: Kriven brought action against the company because the fertilizers destroyed his crops.  The company set up a defense that the issues in this action were or could have been adjudicated in his first suit. 

3. Held: He was not precluded from using the different facts and injury as the basis of an independent action because the issue was not decided in the first claim and did not need to be decided. 

4. O’Connor v. Varney: You cannot use the same defense first as sword then as a shield. 
IX. Counterclaims: See rule 13 and Section 7 of the Outline
a. D’s failure to raise a counterclaim that is not compulsory does not preclude a later action. Linderman machine co. v. Hillenbrand co.
b. Both precedent and policy require that res judicata bar a counterclaim when its prosecution would nullify rights established by the prior action.
c. Jacobson v. Miller: The tenant sought to defend the second suit by alleging that he had never executed the lease. He should not be allowed to defend with an issue that would have been relevant in C1 in a system of compulsory counterclaims. 
d. Co-Parties are not precluded against one another unless they raise their counterclaims
e. In most situations the broad sweep of compulsory-counterclaim preclusion makes it unnecessary to consider whether and how defense preclusion might apply. 
X. Collateral Estoppel/Issue Prelusion: The Scalpel 
a. In collateral estoppel, what we're doing is looking at the question of whether an issue that was litigated in one context, in action one, should or should not be re-litigated in a different context because it's a different cause of action in action two.
b. Prerequisites to Collateral Estoppel/Issue Preclusion: 
i. Same Issue

ii. the issue actually (on the merits) was litigated in the first case. 

1. Praise/Criticism of Actually Litigated: 

a. An action may involve so small an amount that litigation of the issue may cost more than the value of the lawsuit.

b. Justification: the forum may be an inconvenient one in which to produce the necessary evidence or in which to litigate at all. 

c. The Restatement’s Comment also gives as a reason for the “actually litigated rule” that a rule to the contrary “might serve to discourage compromise, to decrease the likelihood that the issues in a action would be narrowed by stipulation, and thus to intensify litigation. 

2. Where the second action between the same parties is on a different issue, the judgment in the prior action is only an estoppel as to those matters necessarily decided to render the first verdict.  Cromwell v. County of Sac 
3. Blanchette v. School Committee of Westwood: Employment litigation. arbitration proceeding pursuant to the terms of a collective bargaining agreement should not preclude a P from pursuing civil rights claim. should have day in court. 

4. Rule 49 and Rule 52: When the prior decision is ambiguous on what it actually decided, doubts should be resolved against the party seeking to assert preclusion.  

iii. the issue must have been necessarily decided in the first action: 
1. General Verdicts:
a. A general verdict (where it is unclear what issues decided the matter for the court) does not allow for issue preclusion in C2. The precise issue must have been determined in the previous suit. Russell v. Place, Field (Pennoyer) Cf. Kelley v. Curtiss (NJ court)

b. Issue preclusion allowed in GV Verdict because holding was based on the fact that judge in the earlier action had provided a complete discussion of his holding on each ground. Malloy v. Trombley 
2. Immaterial facts or special verdicts:
a. a finding of fact by a jury or court which does not become the basis or one of the grounds of the judgment rendered is not conclusive against either party to the suit. No issue preclusion on immaterial findings in special verdicts. Rios v. Davis.
c. Holding v. Dictum: Abramowicz/Stearns, A holding consists of those propositions along the chosen path or paths of reasoning that (1) are actually decided (2) are based upon the facts of the case and (3) lead to the judgment.
i. Section 27 of Restatement (Second) of Judgments:

1. The clearest case for such an estoppel is where a D pleads guilty to a substantial criminal charge and then seeks in civil litigation concerning the same transaction to assert that he did not commit the act. here is no exception in the restatement for this behavior. 

2. A judicial admission is considered in subsequent litigations as prima facie evidence that the admitted matter is true. 

d. Administrative hearings:
i. Preclusion may be affected by statute: Title VII has a rule. If there is no federal rule, federal courts must determine if the state grants preclusive effect to administrative hearings. When a state agency “acting in a judicial capacity resolves disputed issues of fact properly before it which the parties have had an adequate opportunity to litigate,” Utah Construction & Mining Co., 422, federal courts must give the agency’s factfinding the same preclusive effect to which it would be entitled in the State’s courts. University of Tennessee v. Elliot
ii. The court previously recognized that it is sound policy to apply principles of issue preclusion to the factfinding of admin. Bodies acting in judicial capacities—Utah Construction. 

iii. Dissenters said to that to apply preclusion in some civil rights issues and not ohters is schizophrenic 

e. Full Faith and Credit of Preclusive Judgments
i. The court has previously held that § 1738, full faith and credit, requires that state-court judgments been given both issue and claim preclusive effect in subsequent actions under 42 U.S.C. § 1983 (Allen (issue) Migra v. Warrant City School (claim)). Congress, in enacting the Reconstruction civil right statues, did not intend to create an exception to general rules of preclusion:

XI. Which Parties are BOUND BY FORMER ADJUDICATION

a. what we do know is you are not bound by a result that you were not a party to, or a privy to a party to.  Now that rule has always been the law and is still the law.  Do not forget that!  Do not get trapped by an examination question that tries to get you to apply collateral estoppel against someone who was not a party to the first action.  It can't be done.
b. Historical Rule: Mutuality
i. a stranger to the litigation cannot benefit from past adjudication. Someone who was a stranger to the first action could not be bound by that action, and could not be benefited by that action.
1. it had to do with symmetry.  

1. Maybe it had to do with some moralistic notion that the stranger did not risk anything 
ii. This rule was abandoned in almost all jurisdictions, starting in the 1940s with Traynor’s decision in Bernhardt v. Bank of America. 
iii. Exceptions: vicarious liability or the sub-gen contractor relationships. 
b. Defensive Non-Mutual Collateral Estoppel:
i. There is no test: It applies automatically! Defensive use occurs when a D seeks to prevent P from asserting a claim the P has previously litigated and lost against another D. 
ii. Go up to top and ask the three big questions: Identical issue, final judgment (otm), and Party against whom the plea is asserted was a party in the previous action. 
iii. The criteria for determining who may assert a plea of res judicata differ fundamentally from the criteria for determining against whom a plea of res judicata may be asserted. The requirements of due process forbid the assertion of a plea of res judicata against a party unless he was bound by the earlier litigation in which the matter was decided. Bernhard v. Bank of America Nat’l Trust & Savings Assoc. 

iv. There is no compelling reason for requiring that the party asserting the plea of res judicata must have been a party or in privity with a party to earlier action. Bernhard v. Bank of America 
v. the question of whether a defendant can prevent a plaintiff from relitigating an issue that was previously decided against the plaintiff. 
vi. Reasons why DNMCE is desirable: 

1. It is unjust to permit one who has had his day in court to reopen identical issues by merely switching adversaries. 

2. It forces P to join all Ds up front and not wait around to see what happens in the first case, then throw the entire claim in one case, and know what they are dealing with in terms of all defensives up front. Otherwise they can sue one D, lose, and sue another D for different parts of the claim forever. 
3. Employ when P lost case 1 againt D1 and raises the same claim against D2. 
4. SC expanded the nonmutual defensive right. (Patent Case—said to only hold to patent cases): 

a. In a lawsuit where a D, because of the mutuality principle, is forced to present a complete defense on the merits to a claim that P has fully litigated and lost in a prior action, there is an arguable misallocation of resources. Blonder-Tongue Laboratories, Inc. v. University of Illinois Foundation, (1971)

5. The requirement of determining whether the party against whom an estoppel is asserted had a full and fair opportunity to litigate is a strong safeguard—some litigants, those who never appeared in a prior action—may not be collaterally estopped without litigating the issue. BUT this case does not involve that—P had their chance and lost.   
6. Compromise verdicts: No, see cite below. 
c. Offensive Non-Mutual Collateral Estoppel:
i. Offensive use of collateral estoppel occurs when the P seeks to foreclose the D from litigating an issue the D has previous litigated unsuccessfully in an action with another party. 
ii. Offensive Collateral estoppel is allowed, but trial courts must use broad discretion to determine when it should be applied. 4 tests/factors Parklane Hosiery Co. v. Shore
iii. Prerequisites to use of offensive non-mutual collateral estoppel: 
1. if the stranger could have joined in that first action easily, and didn't, that stranger can't take advantage of the doctrine: You can't sit on the sidelines and then claim the fruits of the victory in the game.

2. The Losing party must have been given a full and fair opportunity to litigate in the first action.  There can't be any procedural inhibitions.  Must have had a full and fair opportunity to litigate, and must have exploited that opportunity.  The party against whom you're trying to run the collateral estoppel must have actively and fully litigated the issue.
a. Only under the most imperative circumstances, circumstances which in view of the flexible procedures of the Federal Rules we cannot now anticipate, can the right to a jury trial of legal issues be lost through prior determinant of equitable claims. rule is less relevant because now the claims are taken together—equity and jury.  Beacon Theatres, Inc. v. Westover (Black). 
3. No inconsistencies with other judgments for/against D. 
a. Including fairness: first case was for small and nominal damages
b. Any forum disadvantages?
4. The party must have foreseen the second action

iv. MAKE SURE YOU CHECK FOR ALL PRECONDITIONS.
v. Jack Faucett Associates v. American Telephone & Telegraph Co: Parklane does not hold that only inconsistent final judgments can preclude offensive estoppel—the issue is only whether “the inconsistency undermines the court’s confidence in the correctness of the prior decision”. Precludes the use of OCE if the court found a “harmless error” even. 
vi. Pretrial rulings lacks the ultimate finality for offensive use Garcia v. General Motors Corp.
vii. Compromise verdicts:
1. Taylor v. Hawkinson: Traynor says no. How far can you go to prove it was compromise? Katz v. Eli Lilly & Co., 84 F.R.D. 387 (EDNY 1979) allowed for the subpoena of former jurors in C1. 
viii. Guilty Verdicts:
1. In deciding whether to allow civil plaintiff to employ offensive collateral estoppel with a D’s guilty verdict in criminal courts, courts should consider the incentives D had to litigate the first action vigorously, the procedural opportunities available, and any other factor that might weigh on fairness. 
2. Blackmun: Issue whether to exclude evidence is subsidiary to the purpose of a criminal trial, which is to determine the guilt or innocence of the defendant, and a trial court, at least subconsciously, must weigh the potential damage to the truth-seeking process caused by excluding relevant evidence. 
3. A guilty plea results in D’s loss of any meaningful opportunity he might have had to challenge the admissibility of evidence obtained in violation of the Fourth Amendment, but the plea is not a waiver of antecedent Fourth Amendment claims that may be given effect outside the confines of the criminal proceedings. Haring v. Prosise 464
a. Allowed case to proceed because the issue had not been decided. 
ix. Suits against the US: 
1. exception to offensive collateral estoppel—US v. Mendoza
x. Co-Parties:
1. There can be a preclusive effect. 
xi. Jury Trials When first suit had none:
1. Lytle v. Household Manufacturing, Inc: Marshall: Seventh amendment does not guarantee the right to relitigate an issue before a jury if the issue already has been fully litigated in an equitable action, Unless there is an error. 
xii. Voluntary Settlements/Consent Decrees: 
1. A voluntary settlement in the form of a consent decree between one group of employees and their employer cannot “settle”, the conflicting claims of another group of employees who do not join in the agreement.  This is true even if the second group of employees is a party to the litigation. Martin v. Wilks
2. Brandeis: “The law does not impose upon any person absolutely entitled to a hearing the burden of voluntary intervention in a suit to which he is a stranger.” Unless duly summoned to appear in a legal proceeding, a person not a privy may rest assured that a judgment recovered therein will not affect his legal rights. To not allow this suit is inconsistent with rule 19 and rule 24. 

3. Dissent argued the firefighters should have “opted into the suit, and that they should be precluded because the issue was farily settled”. 

4. Section 108 of the Civil Rights Act of 1991 overruled the specific holding of Martin: prohibits challenges to employment consent decrees by individuals who had actual notice and a reasonable opportunity to intervene, or whose interests were adequately represented.
xiii. Criticism of NonMutual Offensive C.E.:
1. any single decision can be an anomaly—but what if the did anomaly is first and then D is bound by it for all future Ps? 
2. Damage Awards: There is some fear that not rehearing the facts may lower the amount given to P2. 

XII. Binding Nonparties
a. Often formal relationships between persons will justify nonparty preclusion. Adult-minor is a serious example. Other instances are less formal:

i.  Montana v. United States: when nonparties assume control over litigation in which they have a direct financial or pecuniary interest, they may be precluded from subsequently relitigating issues that the earlier suit resolved. Marshall: although not a party, the US plainly had sufficient laboring oar in the conduct of the state-court litigation to actuate principles of estoppel”. 

ii. When sufficient evidence of an agreement exists, nonparties are precluded from relitigating the claims.  A limited number of courts have been willing to permit nonparty preclusion in a narrow range of cases based upon “virtual representation” which is similar to the ideas of class action. 
XIII. State-Federal Preclusion
a. 28 U.S.C. § 1738: State and Territorial Statutes and Judicial Proceedings; full faith and credit
i. The Acts of the legislature of any State, Territory, or Possession of the United States, or copies thereof, shall have the same full faith and credit in every court within the United States and its Territories and Possessions as they have by law or usage in the courts of such State, Territory or Possession from which they are taken. 
b. 42 USC § 1983. Civil action for deprivation of rights: see statues if civil rights issue comes up. 
c. When Nothing in the language of the statute proves any congressional intent to deny binding effect to a state-court judgment or decision when the state court, acting within its proper jurisdiction, has given the parties a full and fair opportunity to litigate federal claims, and thereby shown itself willing and able to protect federal rights. Allen v. McCurry (Stewart)

d. When a State Court’s Decision should not be binding in a later federal case: 

i. Where the state substantive law was facially unconstitutional

ii. Where state procedural law was inadequate to allow full litigation of a constitutional claim

iii. Where state procedural law, though adequate in theory, was inadequate in practice. 

b. Migra v. Warren City School District Board of Education: Migra is for claim what Allen is for issue Preclusion in the state to federal Dynamic. 

c. TWO STEP TEST for determining the preclusive effect of a state court judgment in a subsequent federal action in which the federal court has exclusive jurisdiciton:
i. Marrese v. American Academy of Orthopedic 
1. Applying 1738, full faith and credit, the federal court must determine whether state claim-preclusion law would preclude the federal suit. If not, there is no preclusion. 

2. If yes, then the federal court must determine whether the relevant federal law contains an implied or explicit exception to Section 1738.  
3. In most cases the test will prevent preclusion.  This is so because virtually every state follows the “prior jurisdictional competency rule” which prohibits preclusion of a claim beyond the rendering court’s jurisdiction. Marrese prohibits federal courts form precluding claims that would not be precluded under state rules.
d. Opting for state court instead of going to federal court first: 
i. Kremer v. Chemical Construction Corp : Although P could have sued in Fed. Court on an employment discrimination claim initially, once he opted to appeal to a state agency he was subject to the normal preclusion rules.  He could only relitigate in federal court if there was issues of improper trial or fairness. 
XIV. Federal-State Preclusion
a. Not Based upon the constitution, but There is agreement that federal preclusion rules apply in a state court when the prior federal-court judgment involved a federal question. 

b. The Restatement of Judgments adopted the position that, although federal law ultimately must control the choice of preclusion rules, federal law should mandate the application of state rules when those rules are important to the effectuation of substantive state policies. Restatement (Second) Judgments § 87 (1982). 
c. Federal Common law governs the claim preclusive effect of a dismissal by the federal court sitting in diversity Federal common law claim preclusion: must be on the merits. “On the merits” is defined by the state rule when sitting in diversity with regard to statute of limitations. Semetk Intl. v. Lockheed. 
d. This rule requires courts to apply the law of the forum state of the prior action to determine the preclusive effect of prior diversity actions.
1. Here, CA law stated that a dismissal of an action due to the statute of limitations by a CA state court is not preclusive—federal rule incorporates CA’s law of claim preclusion.

2. Nationwide uniformity is served by applying the state rule in which the court sits.

3. Therefore, because the claim-preclusive effect of the California federal court’s dismissal “upon the merits” of petitioner’s action on statute-of-limitations grounds is governed by a federal rule that in turn incorporates California’s law of claim preclusion, It is wrong to hold that the dismissal necessarily precluded the action in Maryland courts. Semtek International Inc. v. Lockheed Martin Corp 
4. State courts apply their own statute of limitations and federal courts apply the statute of limitations of the states in which they sit, so a federal court dismissing a case only has claim-preclusive effect if the state courts consider a statute of limitations dismissal as “on the merits”

5. Claim dismissed on SOL grounds may be brought in another state court (after being dismissed from a diversity court) if the first court would not preclude it. 

e. RULE: Courts must apply the law of the forum state of the prior action to determine the preclusive effect of prior diversity actions (for SOL)  
f. Parson Steel Inc. v. First Alabama bank: A state court’s rejection of a claim that an earlier federal judgment precludes the state action is itself res judicata in a later federal action to enjoin the enforcement of the state-court judgment.  

XV. Habeas Corpus and Preclusion

a. Habeas Corpus: A writ requiring a person under arrest to be brought before a judge or into court, show legal grounds for detention.

b. Preclusion was never a defense to a writ of habeas corpus
c. Today: in habeas corpus, a fed court must ask, did state courts make a mistake by ignoring a clearly stated federal principle at the time the case was decided? If yes, then a federal court can set aside a state court ruling. Otherwise, no.So, habeas corpus can only be used in instances of clear mistake in state court regarding a federal statute (existing at the time of the decision, not after).

XVI. The big Picture:
a. Full faith and credit transfers preclusion from one state to another
b. From one country to another: Probably—as long as the judgment is final, etc. (comity—respect at least)

c. Vertical from state to fed: Habeas Corpus is the only except. 
d. Admin to court: It is a legitimate factfinding effort and is not prohibitted by statue. 
Issue VII: The Parties and Their Claims

I. Joinder of Claims and Parties: Expanding the Scope of the Civil Action
a. Historical limitations on the Permissive Joinder

i. Joinder was allowed when there was one transaction, but not when there was multiple causes of action. Harris v. Avery 5. Kan. 146 (1869) shows the thinking of the time. 

1. Common law: “where the same form of action may be adopted for several distinct injuries, the plaintiff may, in general, proceed for all in one action, though the several rights affected were derived from different titles, and different forms of action may be united “where the same plea may be pleaded and the same judgment given on all the counts of the declaration, or whenever the counts are of the same nature, and the same judgment is to be given on them, although the pleas be different”

2. Typical Code authorized joinder of claims when they fell into a statutory category: 

a. Contracts

b. Injuries to person

c. Injuries to character

d. Injuries to property

e. Actions to recover real property, with or without damages

f. Actions to recover chattels, with or without damages, 

g. Actions arising out of the same transaction or transactions connected with the same subject of the action. 

II. Rule 18: Permissive Joinder of Claims Under the FRCP

a. The only restrictions on claims that rule 18 imposes is subject-matter jurisdiction requirements.  

b. MK v. Tenet, 216. F.R.D. 133 (2002): Joinder of new claims is allowed under rule 18. 

c. The rule is phrased in highly permissive terms, but that’s a trap – there is a “must” lurking there, the “must” from common-law claim preclusion, which means P must either bring the claims or lose them forever.

i. The combination of rule 18 and preclusion force P to make all claims in one session or risk losing the unused claims due to preclusion.  

d. You may join as many claims as you wish, but after you establish in personam and subject matter jurisdiction. 

e. Still, absent diversity, state claims not substantially related to the federal court will be dismissed from federal court due to lack of subject-matter jurisdiction
f. Revisions to the rules of CIV PRO have always kept in tact the claim joinder rules being based upon “transactional relatedness”. 
g. OFTEN Works with Rule 20 (permissive joinder of parties)
i. Make additional claims after joinded under 20a. 
ii. Consider rule 42 when it gets very complicated. 
III. Counterclaims and Crossclaims: (13)
a. Common law principles:

i. Recoupment: Limited to showing of payment, or of former recovery. Later, it developed to allow a defendant to show for the purpose of reducing P’s recovery arising out of the transaction sued upon or connected with the subject thereof, which facts might have founded an independent action in favor of the d against the P.  But if it arose out of a different transaction, D would have to sue P separately.  No affirmative recovery for D.   

ii. Set-Off: It was necessary that the demands either be liquidated, or arise out of contract or judgment.  In order to win an affirmative amount it had to be for a liquidated amount. 

b. 13(a) Compulsory Counterclaims: 

i. D’s answer must state as a counterclaim any claim that D has against P at the time of the answer if the claim arises out of the same transaction and occurrence as P’s complaint AND counterclaim’s adjudication doesn’t require presence of third parties over whom court doesn’t have jurisdiction.
1. It is nice to have a broad understanding of t/o because it helps to avoid the multipilicty of lawsuits. 
2. When applying the rule the main q is “What constitutes A t/o?” Four Tests:
a. Are the issues of fact and law raided by the claim and counterclaim largely the same?
b. Would Preclusion bar a subsequent suit on Defendant’s claim absent the compulsory counterclaim rule?
c. Will substantially the same evidence support or refute plaintiff’s claim as well as defendant’s counterclaim?
d. Is there any logical relation between the claim and the counterclaim?
i. The One Compelling Test of Compulsoriness. 
ii. Basically employ the same analysis if you were checking for supplemental jurisdiction
3. In Hayward-Robinson, some of the factors that lead to the court believing it was the same t/o:
a. paid for the jobs at same time with one check
b. A single insurance policy covered both jobs
c. the claims were interwoven at trial
d. serves the interest of the court: interest of litigants and the Public. 
ii. Door Closing: 

1. Trying to bring a claim and getting blocked by the court because it was a compulsory counterclaim in a previous case. 

iii. Door Opening: 

1. Counterclaim lies within supplemental jurisdiction of the court—there is no need for independent basis for jurisdiction over it. 

iv. Logical Connection Test: 

1. “Transaction is a word of flexible meaning. It may comprehend a series of many occurences, depending not upon the immediateness of their connection as upon their logical connection” US v. Heyward-Robinson. Co.
2. Is there a logical connection between the door-opening claim and the original case; this is where liability-fact analysis helps, because if the liability facts are the same in the claim and counterclaim, then it’s both likely that it’ll be allowed as compulsory counterclaim and that it’ll be issue precluded if you don’t bring it in the original case but you bring it later.
v. Compulsory Counterclaims apply in both diversity and federal q cases. Hanna. 
1. Calling a claim compulsory should be made in the pleading stage. 

2. If a case in federal court is governed by 13(a) and D doesn’t bring the compulsory counterclaim, D is rule-precluded from bringing the claim in federal court.
a. 13F is quite liberal in helping correct problems—see rule chart. 
3. Still if it was in state court, they may not be able to remove because 13a may not be a removable issue. 
vi. Rule 13(A) does not compel a counterclaim to be made when there are two suits in two different jurisdictions--- if it is made in the second suit filed and not the first—this is not the type of problem the rule was written for. Southern Construction Co. v. Pickard. 
vii. A party who is trying another issue in another court is not responsible to bring that issue as a compulsory counterclaim in a different action allowing them to maintain their venue choice Union Paving Co. v. Downer Corp.
viii. Amount in Controversy and 13(a):
1. The amount of the counterclaim should be considered in determining whether the amount-in-controversy threshold had been met by P. Spectator Management Group v. Brown (3rd Cir)

ix.  Very complicated suits:
1. Courts may accept a motion of 42(B) to separate the trial. 

c. Permissive Counterclaims 13(B):
i. D’s answer may state counterclaims against P that don’t arise out of the same transaction and occurrence as P’s complaint.

ii. If the claim isn’t part of the same transaction and occurrence, if D still decides to bring it, the court has to have an independent basis of jurisdiction – no supplemental jurisdiction over these claims
d. Rule between permissive and compulsory counterclaims:

i. “The Rule of Counterclaims for the Second Circuit: if they are permissive there is no Federal jurisdiction over them unless they rest on independent jurisdictional grounds. If they are compulsory claims, they are ancillary to the claim asserted in the complaint and no independent basis of Federal jurisdiction is required” United States v. Heyward-Robinson Co. (1970)

e. Cross-Claims Against Co-Parties (13G):
i. “Arising out of the same transaction/occurrence”, one party may make a claim against a co-party on the same side of the v.
ii. “The words transaction or occurrence” are given a broad and liberal interpretation in order to avoid a multipilicy of suits” Lasa. 

iii. Lasa v. Alexander (1969) – cross-claims, counterclaims, and third-party complaints arising from the same transaction or occurrence as the subject matter of the original complaint may be joined with the original complaint.
1. If it gets too complicated the court has the option of using a 42(b) motion. 
2. Scathing dissent explaining the t/o def. was way too broad and the court should have broken up the tort claims from the contract claims. 
iv. Generally Cross-claims are permissive and failure to raise them is not preclusive. Still, you might get issue precluded—so if you do not bring the crossclaim you may regret it later. 
v. Some jurisdictions have a much more narrow approach then Lasa, like the Wisconsin statute on pg. 597.  
1. P should have the right to litigate without waiting for the cross-claims to fight it out. 
vi. A third party defendant and an original d are still co-parties for the purposes of 13(g).  Earle M. Jorgenson Co. v. TI United States, LTd.
vii. A party Plaintiff cannot cross-claim against a coplaintiff Danner v. Anskis: 13G does not authorize P to state as a cross-claim against a co-P a claim arising out of the transatction or occurrence which is also the subject matter of their common complaint against D. 

1. A cross-claim is meant to be ancillary. Cf. Harrison v. Ms. Carriers, Inc.: Danners reads the statute wrong. The language is clear. 

f. Rule 13(H): Joinder of Additional Parties:
i. If someone is using a rule 13a, b, or g, you can invoke rule 13H.  Rule 14 ds can be transformed into 13H if this happens. 

IV. Joinder of Claims and Parties
a. Rule 20: Permissive joinder of parties:
i. Explains that parties may be joined not that they have to be.  

ii. Encourages P to join all potential Ds but they still have to establish PJ and SMJ. 

1. it is of great tactial importance—the court will not dimiss the case until the ds have battled out their own problems and have raised claims against each other which will help P prove her case. 

iii. tests to see if a party should be joined:

1. Transactional Test:

a. “logical Relatedness” Transaction is a word of flexible meaning. It may comprehend a series of many occurences, depending not upon the immediateness of their connection as upon their logical connection” US v. Heyward-Robinson. Co.
b. the “same transaction or occurrence” DOES NOT require an identity of duty and relationship to assert alternative liability. Tanbro Fabrics v. Beaunit Mills. (combines 18/20)
2. Common Question of law or Fact

a. Did Ds or Ps exhibit/Engage in a common scheme or pattern of behavior? MK v. Tenet
iv. Underlying Notion: to promote trial convenience, expedite the final determination of disputes, and prevent multiple lawsuits.
v. The Right of joinder and the priviledge to obtain cosolidation is always counterbalanced, of course, by the power of the court to grant a severence, or to deny a consolidation, if prejudice or injustice appear.  The buyer is intitled to less hazardous adjudication of his dispute when the manufacturer and seller believe they should have seprate trials. Tanbro
b. Compulsory Joinder/Indispensable Parties: Rule 19
i. A compulsory Joinder enables courts to identify nonparties who either have some interest that may be jeopardized by the resolution of pending litigation or who absence may harm a party to the litigation. 

1. Complications arise because:

a. it overrides P’s scope of complaint

b. If the person needed to be joinded does not have PJ

c. Or there are objections to venue or not amenable to service of process. 

ii. Traditional Notions of “Indispensable” v. merely “Necessary”: 
1. While necessary parties are so interested in the controversy that they should normally be made parties in order to enable the court to do complete justice, yet if their interests are seperable from the rest and where their presence cannot be obtained, they are not indispensable. Bank of Ca. v. Superior Court. 
2. Bank of CA v. Superior Court –where a party seeks some type of affirmative relief which, if granted, would injure or affect the interests of a third person not joined, that third person is an indispensable party. (other indispensable parties: in actions by one creditor for payment of his share, the other creditors; in actions by lessor against a sublessee to forfeit a parent lease, the sublessor). 

a. Necessary parties have separable interests, where they are necessary for a complete settlement of the entire controversy or transaction, but are not indispensable to any valid judgment in the particular case.

3. THINK ABOUT WHETHER THE PARTY IS TRULY INDISPENSIBLE!!

4. Good Quote on indispensable: Persons who not only have an interest in a controversy, but an interest of such a nature that a final decree cannot be made without either affecting that interest, or leaving the controversy in such a condition that its final termination may be wholly inconsistent with equity and good coscience. Shields v. Barrow SCOTUS (1854)
a. Necessary – must join if possible (if will not mess up jurisdiction)

b. Indispensable – a party without which the action cannot go forward. Generally applicable when there is a limited fund that multiple parties have a claim on
iii. Modern Statutory rule 19
1. No supplemental jurisdiction—it has to be in the thick of the claim. “100 mile bulge”—you can serve process to bring in a Rule 14 or 19 joinder within 100 miles regardless of the state law.
2. Without joinder: Person’s Absence does not allow for complete relief, (2) So situated in the subject matter that (1) they may not be able to protect their interest (2) might create multiple lawsuits and unclear judgments. 19B: it is the courts discretion if the trial court should move on without the party—may on be necessary not indispensable. 
3. Parties should be “joined if Feasible” (Still need PJ)
a. court can do it if the parties do not move. 
4. Should you proceed if you cannot get the party? Four interests test Provident Trademens Bank v. Patterson:

a. Is there a satisfactory alternative forum?
b. D wants to avoid multiple litigation, inconsistent relief, or sole responsibility for a liability he shares with others. Without the other party he may be foreclosed on redress. 
c. There is the interest of the outside whom it would have been desirable to join.
i. Court must consider the extent to which the judgment may “as a practical matter impair or impede his ability to protect his interest in the subject matter”.
d. The interests of the courts and the public in complete, consistent, and efficient settlement of controversies. 
5. In the absence of a party who cannot feasibly be joined, a court should not dismiss the action if, in equity and good conscience it could proceed without the party. Provident Tradesmens v. Patterson
6. If you can join a P through a rule 13(h) party through a compulsory counterclaim, you should not dismiss and allow that. Associated Dry Goods Corp. V. Towers Financial Corp. (2nd Cir).
7. Have to play out the litigation and see how a decision on the merits would affect parties not currently joined, see how and why they might sue over it, and if the results of that second litigation could be a decision at odds with the decision in case 1 such that someone’s rights are infringed (e.g. have to try to obey two contrary injunctions, have to pay more damages than the harm caused because paying full amount to different Ps, etc.)
c. Impleader (Rule 14)
i. Historical rule (Vouching to Warranty):
1. “Vouching is the procedure whereby the D in a primary action is known as the “voucher”, and he believes another party- “the vouchee”—is liable ove rot him for any liability resulting from the action, may tender defense of the primary action to the party.  
a. this may arise as a result of contracts, indemnity, warranty, or by similar operations of law. 
ii. Modern Rule: Rule 14: 
1. Main goal: 
a. avoid inconsistent adjudication and multiple lawsuits. Rights of all party are determined in one proceeding. 
2. (a) Once D is served, D can turn into a third-party P by bringing in a third party Defendant, not already a part of the suit, who may be liable to him (for part of p’s claim) (b) If there’s a counterclaim against P, P can bring in a third party under the same rules as D in 14(a).

3. IMPORTANT FACTORS:
a. Rule 14 is D’s mechanism for joining indemnitor and thus binding indemnitor to results of case 1.

b. Washington Hosp. Center National Rehabilitation Hosp. v. Collier (1991): 1367 supplemental jurisdiction encompasses impleader claims and additional related claims asserted by the third party plaintiff against the third-party defendant.

i. Therefore under 1367B, P may not sue third party Ds if it breaks diversity (withholds supplemental jurisdiction). Viacom International v. Kearney (2000). 
c. Statutory venue limitations have no application to Rule 14 claims even if they would require the third-party proceeding to be heard in another district had it been brought as an independent action.
4. Rule 14 permits the impleader of a party who is or may be liable. Example: Jeub v. B/G Foods
a. In Jeub the court recognized the substantive right to implead but did not have the procedural mechansm—in states that do not have joint-tortfeasor rules, do the diversity courts have to follow that—i would argue hanna says no. 

5. “100 mile bulge”—you can serve process to bring in a Rule 14 or 19 joinder within 100 miles regardless of the state law.

6. Rule 14 TRIGGERS supplemental jurisdiction, so court doesn’t need independent jurisdiction over the impleaded party (but still must have in personam jurisdiction). 

7. Third Party D may use all available counterclaims and crossclaims available under rule 13. 

8. Courts watch out for indispensable and necessary parties hidden under the guise of a third-party defendant through Rule 14. Courts are afraid of complete diversity being undermined (if a plaintiff relies on defendant to implead a third party P could not sue initially, third party asserts claim against P, and then P can counterclaim)

a. Schwab v. Eire LackaWanna R. Co.: P allowed to assert a permissive counterclaim against a third party D. 

d. Interpleader (22 and Statutory)
i. Check for rule 19 claims before getting crazy with interpleader. 
ii. Explanation:

1. Interpleader is designed to enable a party who might be exposed to multiple claims to money or property under his/her control to settle the controversy in a single proceeding. 

2. Modern notion: two or more people claiming a particular asset you can force them all into a single proceeding. 

3. True interpleader:

a. plaintiff is not a stakeholder, having no interest in the money (insurance company in Dunlevy)

4. Action in the nature of interpleader:

a. P is both a stakeholder and a claimant. 

iii. Reasoning:

1. Interest of the stakeholder

a. providing preclusive effect

2. Multiple litigation could lead to inconsistent results or liability exceeding the sum of the p’s item value. 

3. Rescue a debtor from undue harassment when there are several claims made against the same fund. Revere. 
iv. Requirements/Rules/Issues from Revere:

1. Jurisdiction

2. Strict Impleader/Nature of impleader

a. Distinguishing between pure and impure interpleader is no longer necessary. Pan American fire v. Revere. 

3. Possible exposure to multiple liability 

4. Adversity of the claimants

a. The claimants, though indifferent toward one another, are in fact competing for a fund which is not large enough to satisfy them all. 

5. Fault of plaintiff

a. Ensure the P is not guilty of “unclean hands”

6. An unliquidated tort claim is justifiable for interpleader but after it is made clear who is able to recover State Farm v. Tashire. 

7. Jury Trials?

a. Nothing in rule 22 or the interpleader act opposes jury trial.  

8. Enjoining other proceedings:

a. May Not interfere unless:

i. when it is authorized by congress

1. applies under interpleader stat.

ii. Where the injunction is necessary in aid of its jurisdiction

iii. To protect the judgments of the court.

b. It will most likely be granted even without statute when the other cases come out of the same limited pool. 

9. Venue and Service of Process:

a. Only proper venue for the suit when Ds do not all reside in the same state is the residence of P. 

b. Process cannot run beyond the boundary of the state.

i. this is not the case under statutory interpleader.   

v. Rule 22: see chart (very rare)
1. gets around the rule 19 problems—gets everyone in the room. 

2. requires in personam jurisdiction. 

3. Conceptualizes the case with the holder as the plaintiff. Holder of the asset sues all of the claimants to determine who owns the property. 

a. more appropriate for actions in the nature of interpleader—perceives of the parties as adverse claimants. 

4. Requires maximum diversity.  

a. all claimants must be completely diversie from holder. 

b. Must satisfy 75,001 amount. 

5. Case will go forward with rule interpleader as In Rem or Quasi in Rem (1).

6. New York Life Insurance v. Dunlevy (1916): personal jurisdiction must be obtained over the individual in an interpleader action to have the judgment be binding on that individual. 
a. Mrs. Dunlevy did not voluntary submit to jurisdiction when the In Rem life insurance case occurred, therefore the judgment given to her father was not valid. 
i. this decision made it difficult for dc to hear interpleader cases in diversity—pj stood in the way. 

1. the statues are in response to this dunlevy decision. 
7. In a federal court, in insurer can interplead all claimants to a particular policy if the claims would exceed the policy limit. The only equitable ground necessary for interpleader is the exposure to undue harassment by a multiplicity of suits, undue harassment resulting from several claims being made against the same fund. Adversity of claimants is a requirement. Pan American v. Revere
vi. Statues:
1. 28 USC 1335: Interpleader:

a. District court has jurisdiction over an interpleader claim over 500 dollars if two of the defendants are diverse—it does not ask if P is diverse from D.  Codification of Minimal diversity, first time ever. It ignores the holder and only compares the ds. 

2. 28 USC 1397: Any interpleader under statute may be brought in the judicial district in which one or more of the claimants reside. 

3. 28 US 2361: DC may issue its process for all claimants and enter its order restraining them from instituting or prosecuting any proceeding affecting the property, instrument, or obligation involved in the interpleader action until further order of the court.  

a. Allows for nationwide service of process for banks and insurance companies for multiple claims on one account. 
4. Insurance companies may invoke interpleader before the claims against those they insured are reduced to judgment State farm v. Tashire. 
a. stills they may not extend the interpleader action outside the confines of the “pool” to the insured itself—the tortfeasor. 
b. The circumstances that one of the ds has an insurance policy does not drive the entire tort. 
5. Interpleader may not sweep dozens of lawsuits out of the courts and into a single interpleader action—it may only be used to help settle a particular pool of resources, not many different ones with different interests. Tashire. 
a. A party to a multiparty litigation can only interplead the claimants seeking the funds of that party.
b. “It cannot be used to solve all the vexing problems of multiparty litigation out of a mass tort”. 
6. A federal court could assert jurisdiction under the Federal Interpleader despite the same citizenship of the stakeholder and one of the claimants Treines v. Sunshine Mining co. 
7. Apply Erie in diversity statutory interpleader in dealing with conflict of laws rules Griffin v. McCoach. 
V. Intervention (Rule 24)
a. File both a and b and see where it goes!

i. If they deny you under 24(b) it is not repealable. 
ii. Shrinking pot is a good reason for a 24A
b. Party Adding oneself—they are not added by original parties like in 19, 20, and 14. 
c. Cuts against the general notion that P controls the suiit.
d. Factors for determining whether intervention should be granted: 
i. Does the Party have an interest? (Interest Test)
1. This should be the threshold question, from there, two other standards must be met:
a. Intervener may be impeded in protecting his interest by the action
b. His interest is not adequately represented by others.  
ii. Smuck v. Hobson (DC COA)
iii. Other reasons to allow:
1. Applicant’s interests are not represented at all
2. The Applicant and the attorney who supposedly represents his interest are antagonistic
3. Collusion between the representative and adverse parties. 
e. Permissive intervention – may intervene when an applicant’s claim or defense and the main action have a question of law or fact in common. Court has discretion, and should consider whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties. 
VI. Rule 41 – Dismissal of Actions

a) No preclusive effect to dismissal for lack of jurisdiction, improper venue, failure to join a party under Rule 19, but if there is an opportunity to dismiss or if there is a motion to dismiss—see rule chart. 

Issue VIII: Rule 23 Class Actions
I. Class Action Lawsuits
a. Can be viewed as another joinder device or better as a representational tool. 

b. Diverts from the notion that individuals may be bound by a court judgment only when they themselves have had a day in court.   
c. Historical Underpinnings
i. The number of persons were too large to permit joinder
ii. All members of the group possessed a joint interest in the question being adjudicated
iii. The named parties adequately represented the interests of those not present
d. Modern context
i. mass tort class actions are common and very controversial way of settling complex disputes 
1. lack of p’s autonomy is a big issue
2. certification is rare in this instance
a. see mass tort statue: 28 USC 1369
3. Economic Motivation: A bunch of small claims alone will not be litigated, but that money aggregated is a lot of funds that can be put to good use.  
ii. Civil rights, desegregation, Affirmative Action, and voting rights
iii.  Security Fraud:
1. Congress enacted specific additional requirements. 
2. Lead Plaintiff: “A presumption that the individual is so selected should be one with the largest financial interest in the relief sought by the class”
3. Private Securities Litigation Act raises the standard adequacy threshold—most sophisticated investor available. CF:
4. Three Step Process:
a. Publicize the suit—a person may move in the court to become lead P
b. Consider the losses of the various Ps
c. Give other Ps a chance to rebut the lead Ps place with typicality and adequacy arguments
5. Making sure the choice of counsel is not collusive is important in this act!

iv. Immigration: 
1. Restricted classwide relief
v. Legal Services: 
1. Barred indigent litigants (anyone who receives money from the federally funded legal services corp) from participating in CA, unless they use private funds.  
e. Initiation of Class Actions
i. see appendix
ii. Lawyers seeking out victims is against lawyering ethics Ohralik v. Ohio state Bar Assc.
1. this does not extend to seeking out named plaintiffs for civil rights CA. 
iii. A CLASS: 
1. Must be precise, objective, and presently ascertainable and also must not depend on subjective criteria or the merits of the case or require extensive factual inquiry to determine who is a class member. 
2. Defining the class: 
a. “Without any specific presentation identifying the questions of law or fact that were common to the claims of respondent and of the members of the class he sought to represent the court should not have certified” General Telephone co. v. Falcon
b. Just an allegation of racial discrimination is not enough. 
f. “Hybrid” Class Actions
i. Predominance Test: 

ii. Johnson v. General Motors: Ps alleged racial discrimination. An earlier class suit had won injunctive and compensatory relief, but P in second suit claimed he had not received notice of the first suit). In the first suit only the named P received compensation. 

iii. Before an absent class member may be forever barred from pursuing an individual monetary claim (as opposed to injunctive relief), due process requires that he receive some form of notice that the class action is pending and that his damage claims may be adjudicated as part of it. Johnson v. General Motors Corp. (1979)

iv. Ticor Title Insurance Co. v. Brown (1994): SC suggested there is at least a substantial possibility that in actions seeking monetary damages, classes can be certified only under rule 23 (b)(3), which permits opt-out, and not the other two, which do not. In response, some courts are ordering notice and opt-out rights in hybrid cases certified under Rule 23(b)(2).
v. Minority rule:

1. Dukes v. Wal-Mart Stores, Inc. (2004): court ordered an injunctive and declaratory relief certification even though the class sought punitive damages and injunctive relief, explaining that the test in a hybrid class action turns on the primary goal of the litigation, not the potential size of a punitive damage award.

II. Settlement and Certification
a. Most class Actions are settled and therefore the certification process is key. 
b. certification creates negative publicity for the opposition and they lose settlement leverage. 
c. Settlement Only Class Certification:
i. Do the normal analysis minus the procedural holdups for the actual trial: 
ii. follow all: Questions of law or fact common to the members of the class predominate over any questions affecting individual members, and that Class Action is superior to other available methods for fair adjudication:

A) The interest of individual members of the class to control their own suits if they want to 

B) The extent and nature of any litigation on the issue that has already commenced by or against members of the class

iii. Also follow 23(e)

iv. Confronted with a request for settlement-only class certification, a district court need not inquire whether the case, if tried, would present intractable management problems, but other specifications of the rule –those designed to protect absentees by blocking unwarranted or overbroad class definitions – demand undiluted, even heightened, attention in the settlement context. Amchem Products, Inc. 
v. Amchem v. Windsor (1997): Rule 23 (b)(3) class – asbestos company wants to preclude all future claims against it by setting aside a pot of money. Court holds that were there are important conflicts of interests among plaintiffs, a class cannot be certified, even for a settlement class— loyalty problems (exposure only class versus symptoms class)

1. No commonality (common questions of law or fact that predominate over those affecting individual members).

a. ( Predominance criterion is far more demanding than mere commonality.

b. There are far too many different and individual questions here, particular to different class members.

2. No typicality (claims or defenses of the named reps must be typical of the claims or defenses of the class).

3. No adequacy – there are conflicting interests between the currently injured and the exposure-only class members.
a. Concurring Stevens and Breyer says Ginsburg overstepped her bounds in the opinion with that in mind use your own philosophy to approach a difficult settlement question on the exam. 
4. Ortiz v. Fibreboard (1999): Rule 23 (b)(1)(B) class seeks a global settlement. BUT there are conflicts of interest—no commonality. There are differences between current and future claimants, and pre- and post-insurance claims. Lack of opt-out opportunity and moving to a B(1) instead of a B(3) helps the company and not the victims enough.  The settlement has to be fair and it has to satisfy the important components of 23B. It has to be both, even it will save transaction costs.
vi. SubClasses:
1. After Ancem it is clear that the class must be split into subclasses for present and future claims. 

2. Example of successful subclasses: 

a. Holocaust cases

b. Prescription drug case: In Re Diet Drugs
III. PRECLUSION: Binding Nonparties to class Action Decisions/Collateral Attack on Class Action Decisions: 

a. Ensure Due Process occurred. 
b. Are the interests properly represented Hansberry v. Lee Analysis
c. Members of a class not present as parties to the litigation may be bound by the judgment where:

1.  they are in fact adequately represented by parties who are present, or 

2. where they actually participate in the conduct of the litigation in which members of the class are present as parties, 

3. or where the interest of the members of the class, some of whom are present as parties, is joint, 

4. or where for any other reason the relationship between the parties present and those who are absent is such as legally to entitle the former to stand in judgment for the latter. Hansberry v. Lee 
d. A failure of due process occurs only in those cases where it cannot be said that the procedure adopted fairly insures the protection of the interests of absent parties who are to be bound by it—When there are internal conflicts of interests (loyalty problem) in the class it should not be certified and is not a valid class. Hansberry
i. those who do not want to enforce a racially discriminatory land claim are not the same as those that do. 

e. Allowing to collaterally attack a judgment that P does not appeal because it benefits him and not the class-- Test for Adequacy of representation in a collateral attack: 

1. (1) Did the trial court in the first suit determine correctly that the representative was adequate? 

2. (2) Does it appear, after termination of the suit, that the rep. did not adequately protect the interests of the class? Gonzalez v. Cassidy (5th Cir)

f. It has to be clear that the representative is suing on behalf of the “class” and that it has to be proven that the claims of those in court are the same as the absent parties. Richards v. Jefferson county, AL. 
g. Cooper v. Federal Reserve Bank of Richmond: 
i. Issue: Where a judgment in a class action that an employer did not engage in a general pattern of racial discrimination bars an individual discrimination suit later? 
ii. Holding: The judgment in cooper bars the class members from bringing another class action against the bank alleging a pattern of behavior and precludes class members from litigating the question of a “pattern of behavior”, HOWEVER, individuals from the class may make individual discrimination suits based upon specific instances. 
1. Where an issue has not been actually litigated (liability facts are different), then there is no claim preclusion. Here, prior action found no pattern or practice of discrimination. However, an individual may have been discriminated against. ( Look at the liability facts.

IV. Subject matter Jurisdiction and Class Action Lawsuits
a. State Court
b. Federal Question
i. No minimal amount required
c. Diversity
i. 75,001—one of the named plaintiffs have to have it. 
ii. Is there diversity?
1. The determination of diversity of citizenship is based on the named ps only Supreme Tribe of Ben-Hur v. Cauble (1921)
2. For unincorporated association—only will be considered in normal fashion if named as a P as an org Patrician Towers Owners, Inc. v. Fairchild  (4th)
iii. To which class members should the court look in calculating the jurisdictional-amount requirement?
1. Separate and distinct claims cannot be Aggregated Aggregation is permitted only (1) a single P seeks to aggregate two or more claims against a single D (2) Two or more Ps unite to enforce a single title that they have a common/undivided interest. Snyder v. Harris (1969)
2. Allapattah: When at least one claim satisfies the amount-in-controversy requirement and there are no other relevant jurisdictional defects the case may move forward with supplemental jurisdiction over other claims. 
V. Personal jurisdiction and Choice of Law:
a. Minimum contacts is only with the Defendant in a class action suit Schutts.
b. Non-named Ps must have the opportunity to opt out or the judgment will not be binding on them at a later date Schutts
i. this only applies to cases dealing with monetary damages
c. Choice of law:
i. Apply the law of the State in which the court sits is no problem as long as there is no conflict with the other jurisdictions. There must be significant contact or significant aggregation of contacts creating state interests, such that choice of law is neither arbitrary nor unfair Schutts. 
1. the state may not abrogate the rights of parties beyond its borders having no relation to anything done or to be done within them (Class Actions may have to apply multiple laws) 
a. ASK: 
i. Are there material differences in law?
ii. What are the contacts of the other states, and do they have an interest?
iii. Are there different contracts or transactions then what occurred in the home state? 
VI. Venue:
a. Courts have looked only to the residences of the class representatives for the purposes of venue. 
Issue VIII: Rule 23 (Appendix I)

· Step One: Filing of complaint and service of summons—filed in a representative capacity on behalf of “class”. Represented parties are said to be “absent”. 

· Representative must be a member of the class. 

· Named Plaintiff’s claim must not be resolved before the class is certified or the claim may be dismissed. Bradley v. Housing Authority (8th Cir), but it may expire in the normal course of events and the claim will survive. 
I. A: Prerequisites to a class Action:
One or more members of a class may sue as a representative for all if:

1) The class is so numerous that joinder of all members is Impracticable
numerosity(normally more than 40 is required) Less than 25 is no good.  1.5 million in wal-mart case was impractible. 

2) There are Questions of law or fact common to the class
Commonality: Key question: whether differences in the factual background of each claim will affect the outcome of the legal issue. (Califano v. Yamasaki, 1979)

3) The claims or defenses of the Representative parties are typical of the claims or defenses of the class

Typicality: “when each class member makes similar legal argues to provide the D’s liability” Marisol v. Giuliani (2nd). About fair and adequate representation. 

4) The representative parties will fairly and adequately protect the interests of the class. 

Adequacy: A defect in the adequacy of representation might leave the judgment vulnerable to collateral attack (Hansberry)

A defect in the adequacy of representation in an action might leave the judgment vulnerable to collateral attack.  

“Serves to uncover conflicts of interest between named parties and the class they seek to represent” Anchem v. Windsor
Example: Mexican American passed over for promotion that went to less senior, less qualified whites, sought certification as a class of Mexican-Americans employed, seeking employment, or had been denied employment. SCOTUS decertified class: Here, there is a gap between individual’s claim and his unsupported allegation that the company has a policy of discrimination, AND the existence of a class of persons suffering the same injury and that the individual’s claim will by typical of the class claims. General Telephone Co. v. Falcon (1982)

II. B: Class Actions Maintainable: Before B make sure all of A is good!
(1) Separate actions would create the risk of:

(1) creates mandatory class actions—no opt out—individual actions cause prejudice
B1(a) Inconsistent or varying adjudications that would result in the opposition party having incompatible standards of conduct
applies when different results in individual actions would place the nonclass party in a position of uncertainty, not knowing how to treat the class as a whole. 
B1(b) Individuals not party to the separate actions would have their interests impaired or impeded against as a practical matter
avoid “race to the pot” Pot shrinking is a practical problem
B(2) The Party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making the results of the suit applicable to the class as a whole

(Most popular of the three) Injunction: civil rights, employment disc., consumer, environmental—stop an action and not get $. Does not extend to cases in which the appropriate final relief is money. (notice is not essential/No opt out) Only needs to be “generally applicable” to the class- not all have to experience the problem (dress code). 
B(3) Questions of law or fact common to the members of the class (1) predominate over any questions affecting individual members, and (2) that Class Action is superior to other available methods for fair adjudication. 4 qualifications:

A) The interest of individual members of the class to control their own suits if they want to 

B) The extent and nature of any litigation on the issue that has already commenced by or against members of the class

C) Particular forum—desirable?

D) Difficulties in managing the class

Damage actions, Mass torts, injured in the same way by the D. Look for efficiency, economy outweighing the interest of each individual to have his/her own adjudication.  Do a test of the superiority of the CA. 
Meant for people who individually would be without effective strength to bring their opponents to court at all. 

In Anchem, it was found that the exposure only v. already injured classes were too at odds for an issue to have predominance. Look for linking factors—are there variables? Might not pass predominance. 
III. C: Class Certification; Class Counsel; Notice and Membership in Class; judgment; Multiple Classes and Subclasses
C(1)(a) After the suit is filed by the representative, or the representative is sued, the court must determine (at an early time) to certify the class action

Must be precise, objective, and presently ascertainable

C(1)(B) Certification must define: the class, the claims, issues, defenses, and must appoint counsel under 23(G). 

Court may choose only to certify a partial class. 
C(1)(C) Certification may be altered/amended before final judgment

C(2)(A) For Classes under 23(b)(1) and 23(b)(2), the court may direct appropriate notice to the class. 
C(2)(B) For classes under 23(B)(3), the court must direct to class members the best notice practicable under the circumstances, including individual notice if possible through a reasonable effort.  The Notice must state:


-the nature of the action, definition of the class, class claims, issues, defenses, that they may appear if they desire, OPTION TO “OPT OUT”, the binding effect of a class judgment under 23(C)(3)

If the party does nothing after receiving notice, he is in. “Costs of providing notice must be borne by the party seeking class treatment” Eisen v. Carlisle- cannot be forwarded onto the D. If the class suit is  successful, the cost of notice can be subtracted from the recovery. 

Oppenheimer Fund v. Sanders: D cannot be made to bear the cost of notice through the discovery process, but business records will still be made available. 
C(3) In a judgment under B(1) or B(2), the court will explain who were the members of the class. Under B(3), the court will state who received notice, who requested exclusion, and who the courts deems to be members of the class. 

C(4)(a) an action may be brought or maintained as a class action with respect to particular issues
C(4)(B) A Class may be divided into subclasses and each subclass treated as a class.

IV. D: Orders in Conduct of Actions (Procedural Rules): the course of proceedings:

Creates a timetable for discovery, presentation of issues; sets time limits on oral presentation made by counsel; establishes a committee of counsels; regulates the substantive aspects of discovery (From whom, what may be requested). 

Because of the difficult task of sorting out monetary relief in a class action, it often requires “fragmentation” or “Individualization” of the class. 

Ways to Procedurally Handle the Class: 

1) One trial for defendant’s liability and the amount of damages

a. The court then determines how to distribute the award among individual class members. 

2) Bifurcated Trial
a. First trial only considers liability

b. Trial Two considers addresses damages

i. highly individualized—minitrials, administrative hearings, etc. 

3) Sampling:
i. Judge selects some of the cases at random, and then combines the outcome of the sample cases statistically to yield a result for the larger class population. 

4) Fluid Class Recovery:
a. Class award provides a general benefit to class members rather than to compensate them individually. Daar v. Yellow Cab Co.: lower the price of the cabs for all customers. 

b. Damage is spread evenly between those who could have been affected

c. Shaw v. Toshiba, 2.1 Billion for faulty computer disks—the money left over went to a charity to help put computers in schools. 

V. (E): Settlement, Voluntary Dismissal, or Compromise
(E)(1)(A) Court must approve any settlement, voluntary dismissal, or compromise of the claims, issues, or defenses of a certified class. 

(E)(1)(B) Notice must be sent of anything that happens in e1a.

(E)(1)(C) Court will approve settlement after a hearing to determine it is fair, reasonable, and adequate

E2: Must file a statement identifying the agreement for settlement

E3: Under 23(B)(3), the court may refuse to settlement unless it affords a new opportunity to request exclusion to individual class members who had an earlier opportunity to “opt out” but did not originally. 


(because they might not have had enough information in the first instance)

Due process demands that the absent class members—what happens if the rep. parties have lost their ENTHUSIASM for the litigation/getting an unfair share. 

Those proposing settlement have the burden to prove its fairness. 

E(4)(A): Any class member may object to settlement

If it is granted, the objecting class members may appeal


Be wary of a coupon settlement—in kind. 

E(4)(B): An objection may only be withdrawn with the court’s approval. 

VI. (F) Appeals Within 10 days, the C.o.A. may review a class certification. Does not stop proceedings without additional order though. 

First Circuit: Hear an Appeal when the action would end because CA is P’s only recourse, If D feels irresistible pressure to settle due to certification, Clarification of a fundamental issue of law.  APPEALS court should be restrained as to whether to review it. 
VII. (G) Class Counsel.
(G)(1) Appointing Class Counsel: 

G(1)(A): Unless a statue provides otherwise A court that certifies a class must appoint class counsel. 

G(1)(B): Must fairly and adequately represent the interests of the class. 

(G)(1)(C)(i): In appointing counsel the court must consider: 

1) the work counsel has done in identifying or investigating potential claims in the action

2) Counsel’s class action experience/this type of issue

3) Counsel’s knowledge of the applicable law

4) Resources counsel is willing to commit to the class action

(ii) May consider any other matter pertinent

(iii) May direct potential class counsel to provide information on any subject pertinent to the appointment and to propose terms for fees and nontaxable costs; and

(iv) May make any other further orders

G(2) Appointment Procedure: 

G(2)(A) Interim counsel will be appointed until a decision on certification

G(2)(B) Applicants must pass the entire test under G(1) and if there is more than one applicant the court should choose the applicant best apple to represent the interest of the class

(G)(2)(C) The order of appointment may include the provisions for fees and costs under rule 23(H)

VIII. H: Attorney fees award: May award reasonable fees and nontaxable costs authorized by law or by agreement of the parties as follows: 

Boeing co. v. Van gemert: the losing party can pay the winning party’s attorney’s fees. 

Determining the fees: 1) amount of benefit the suit produces-- % of the fund for the class. 2) Lodestar: number of hours multiplied by the normal billing rate and adjust for riskiness factors and quality of performance (SCOTUS has discouraged risk multiplier) 

H(1): Motion for Award of Attorney fees:
Made by motion 54(d)(2), notice of the motion must be served on all parties and, for motions by class counsel, directed to class members in a  reasonable manner. 

H(2): Objections to motion: anyone on either side of the v. may object

H(3): Hearing and findings: may hold a hearing on the issue

H(4): Reference to special master or magistrate judge—under 54(D)(2)(D)

Issue VIII: 1332 and Class Actions (Appendix II), Not on exam

I. 1332(D)(1): Class Actions

D1: definitions

D2: The district court shall have original jurisdiction of any civil action in which the matter in controversy exceeds the sum or value of 5,000,001, exclusive of interest and costs, and is a class action in which: 

D2A: Any member of a class of Plaintiffs is a citizen of a state different from any defendant. 

2B: Any member of a class of Plaintiffs is a foreign state/or a citizen of a foreign state and any Defendant is a citizen of a state; or

2C: D=foreign.

D3: Court may decline jurisdiction over a class action in which greater than 1/3 but less than 2/3 of the members of all proposed plaintiff classes in the aggregate and the primary defendants are citizens of the state in which the action was originally filed based on consideration of: 


A) National interest- Interstate interest? 


B) Laws of the state or the laws of other states?


C) Pleaded in a manner seeking to avoid federal jurisdiction? 

D) Whether the action was brought in a forum with a distinct nexus of the harm-the class-or the Ds. 

E) Is the state of the original filing a place where there are a ton of Ps from that state and where do the rest of the people live? 

F) Was there a previous filing? 

D(4): Decline Jurisdiction: 
D4Ai: over class actions in which

A(i)(I): great than two-thirds of the members of all proposed classes are from the original state
D4AiII: One D is: 

aa. from whom significant relief is sought by the class, (bb) whose conduct forms the basis for the claims, (cc) who is a citizen of the state in which more 2/3 of the CLAIMANTS are from; and 

D4AiIII: The injuries occurred in that state

D4Aii: No other suits were filed. 

D4(B): 2/3 or more of the members of the class and the primary ds are citizens of the state in which the action was originally filed. 

D5: D2, D3, and D4 does not apply when the primary defendants are states, state officials, or government entities that the DC may not have jurisdiction over or if the number of the class is less than 100 people.
D6: the value of 5,000,0001 can be achieved through aggregating Ps claims

D7: citizenship is determined on the day of filing

D8: Statutes applies both before and after filing

D9: excludes the securities statutes

D10: An unincorporated association is a citizen of their principle place of business. 

D11: Mass tort stuff 
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