Personal Jurisdiction/Horizontal Choice of Law 


· 3 types of personal jurisdiction

· in personam
· specific
· general
· quasi-in-rem 
· type 1 – property has some connection to the dispute
· type 2 – property is unrelated to dispute
· in rem
· Methods for achieving in personam jurisdiction:

· Physical presence
· Domiciliary of the State
· Consent
· Minimum contacts with State
· Physical Presence

· If someone is physically within the state and is served while in the state, the state may exercise jurisdiction over that person

· Exceptions: if the person is making a special or limited appearance at a court hearing; if the person was coerced or forced to the state by the plaintiff. 

· In Burnham v. Superior Court, the Supreme Court upheld physical presence as a basis for jurisdiction. 

· Domiciliary of the State

· The state has jurisdiction if the defendant is a domiciliary of the state; including the residency of a corporation

· Consent 

· 3 types of consent:

1. Actual consent – drivers must a appoint an agent before driving in the state (i.e. the secretary of state)

2. Presumed Consent – If you drive into the state, it is presumed that you appoint the Secretary of State as agent

3. Coerced Consent – If you drive into the state, you HAVE appointed the Secretary of State as agent. 

· Implied consent was upheld in Hess v. Pawloski (1927) 

· "The state may declare that the use of the highway by the nonresident is the equivalent of the appointment of the registrar as agent on whom process may be served." In other words, a state may say that driving in their state constitutes an "implied consent to jurisdiction" in cases of injury caused by that driver while in the state.

· Also, the state has a strong interest in adjudicating  automobile injuries that occur within the state, particularly to their residents

· Minimum Contacts with the Forum State

· In general, the minimum contacts test limits the State’s long-arm statutes to the reach allowed by the 14th amendment

· Questions to ask:

· Were the defendant’s contacts with the state “systematic and continuous”? 
· The minimum contacts test was introduced by International Shoe v. Washington. The court noted that the company’s contacts with the state of Washington were both “systematic and continuous,” and that during this time period, the corporation enjoyed the protection and benefits of the state’s law.

· In Helicopteros, the court held that purchases and related trips were not enough to establish general jurisdiction. Allowing purchases to establish jurisdiction would discourage commerce. 

· Did the defendant purposely avail himself of the state’s benefits or does the defendant’s only action arise from the plaintiff’s unilateral actions? 

· In World-Wide Volkswagen, the Supreme Court held that the P’s action of unilaterally driving the purchased car into another forum did not constitute sufficient contact, as otherwise a company’s chattel would effectively serve as the company’s agent, able to receive service wherever it went. 

· Would allowing jurisdiction violation “traditional notions of fair play and substantial justice”?

· In general, this refers to whether it would be unfair to the defendant to force them to defend in the forum State. 

· Does the forum State have a substantial interest in the matter of the adjudication? 

· It appears the that court balances this interest against the fairness of the previous question.

· In Gray Radiator, the Supreme Court evaluated Illinois’ long-arm statute, which stated that it had jurisdiction over anyone who committed a tort in the state. The Court held that it did not violate due process, as IL had a substantial interest in adjudicating the dispute, that the company had availed itself of IL’s laws when it sold products in IL, and that IL was the most convenient forum, since most of the witnesses and other evidence would be located in IL.

· In Asahi, the Supreme Court held that CA’s interest in the dispute was so small and the defendant’s burden so high that jurisdiction was not justified. The dispute was between a Taiwanese company and a Japanese company, after the suit involving the CA plaintiff was settled. 

· Were the contacts with the state related to the dispute (specific jurisdiction) or unrelated (general jurisdiction)?

· The bar is lower for specific jurisdiction. But how much lower?
· The Table of Minimum Contacts:

	· 
	· Isolated
	· Continuous

	· Related
	· Hess

· Pennoyer
	· International Shoe

	· Unrelated
	· 
	· Swiss Bank Case


· Quasi-in-rem jurisdiction – power over the person via power over the property

· Created by Pennoyer, effectively obliterated by Shaffer
· Pennoyer v. Neff introduces the “power” theory of personal jurisdiction. The court must establish its power to adjudicate the dispute by attaching the land prior to the trial. 

· Type 1 – property is related to dispute 

· This could probably still be used to establish specific jurisdiction where the state’s long-arm statute did not go as far as the due process clause

· Type 2 – property is unrelated to dispute

· Shaffer (arguably) eliminated this type of quasi-in-rem proceeding by requiring minimum contacts.

· Harris v. Balk

· In rem jurisdiction – power over the property

· Horizontal Choice of Law

· In general, the forum state applies the minimum contacts test to the state whose law they wish to apply (which is usually theirs). 

· In Allstate v. Hague, MN chose to apply its law to an accident that occurred in WI because they felt MN law was “better.” The Supreme Court upheld MN’s choice, stating that it passed the minimum contacts test. (Mainly because the decedent was employed in MN prior to the accident and the wife of the decedent was now living in MN.)

· In Sun Oil Co. v. Wortman, the Supreme Court affirmed the Court’s decision to apply their own statute of limitations while applying the other state’s substantive law. 

· In Shutts, the Court is found to have jurisdiction to adjudicate the dispute but not to apply its own law. (Only case to Neuborne’s knowledge where this occurred.) This is an odd case because it’s actually a class-action and the defendants are trying to make sure that the whole class is bound by the adjudication—so it’s actually about jurisdiction over the plaintiffs, not the defendants. 

· Serving notice of process

Publication is not enough in situations where it is reasonable to provide direct notice. Basically, it is a rule of reason, not a hard and fast rule. If with reasonable diligence you can find the person, and you can give direct notice with reasonable expense, you must. The test is how you would’ve contacted the person if you actually wanted to reach them. (Mullane v. Central Hanover Bank & Trust Co. – common trust case).

· How could the due process clause help you in a partition proceeding? 

· Other fractional owners should be notified about proceeding. 

· 2 different types of attachment: 

(1) jurisdictional attachment, i.e. Pennoyer; 

· Marshall, in Shaffer, takes out a huge category of cases of prejudgment attachment by killing quasi in rem jurisdiction.

(2) protective attachment, attaching to maintain status quo; to assure property will be there post-judgment. 

· Prejudgment replevin is unconstitutional (Fuentes v. Shevin, 1972).

· Prejudgment attachment is unconstitutional (Connecticut v. Doehr, 1991).

· Forum non conveniens is a transfer across sovereign lines (between states, between countries); driven by common law (usually)

· There is no transfer option; you can only dismiss and re-file. 

· Re-tolls the statute of limitations

· In Piper Aircraft Co. v. Reyno, the Supreme Court held that the Third Circuit could not deny a forum non conveniens motion because the law of the new sovereign would be less favorable to the plaintiff. To do otherwise would make the question too complicated.

· A forum non conveniens motion will be dismissed if the plaintiff would have no opportunity for relief in the new forum.

· Venue is within a sovereignty; driven by statutes (usually)

· If you don’t raise venue at the first chance, you’ve usually lost your ability to do so. You have effectively waived it. 
Two types of venue transfers in federal court:

· 28 USC § 1404 (a) - You can be transferred to any other venue where the suit might have been brought if it would be more fair and just to do so—even though the plaintiff’s original choice of venue was correct.
· Under this type of venue shift, the new venue must pretend that it’s the other court, and apply the law of the original court (or whatever law the original court would have applied).

· In Hoffman v. Blaski, the court held that it could not transfer the suit to a venue that did not have the power to adjudicate at the time of the filing, even though it might now. You cannot transfer to a forum where the suit could be dismissed for jurisdiction. It doesn’t matter if it’s more convenient for everyone involved. 

· 28 USC § 1406 – If the plaintiff brings a suit in the wrong venue, the trial judge can either dismiss or transfer the case to where it should or could have been brought. (Whether the judge dismisses can be very important due to statute of limitations.)
· Under this type of venue shift, the new court can apply whatever law they would like. 

· 28 USC § 1391 – Federal Venue Statute (determines proper venue)

· Under this, a plaintiff can file suit:

· Any judicial district where all the defendants reside 

· Judicial district where a substantial part of the events or omissions occur

· Judicial district where a defendant may be found, if there is no other place where action could be brought

· In Bates v. C & S Adjusters, Inc., the court held that a unilateral action by the P that is not enough for personal jurisdiction is enough to establish venue. In this case, collection notice sent from D to P was forwarded by the post office—the collection notice is a substantial piece of the evidence, which is all that matters for venue.

· For a case to be heard in federal court, the court must have subject matter jurisdiction. Generally, this is based either on diversity (28 USC § 1332) or federal question (28 USC § 1331). This comes out of the constitution, Article III, Section 2:

Article III, Section 2. The judicial power shall extend to all cases, in law and equity, arising under this Constitution, the laws of the United States, and treaties made, or which shall be made, under their authority;--to all cases affecting ambassadors, other public ministers and consuls;--to all cases of admiralty and maritime jurisdiction;--to controversies to which the United States shall be a party;--to controversies between two or more states;--between a state and citizens of another state;--between citizens of different states;--between citizens of the same state claiming lands under grants of different states, and between a state, or the citizens thereof, and foreign states, citizens or subjects.
· Subject matter jurisdiction is non-waivable and may be brought up at any point, including on appeal (Mottley, brought up by Supreme Court). 

· Federal Question § 1331

· Scope under Article III, s. 2

· Congress has the power to authorize the federal courts to hear any case or controversy where a federal issue is an ‘ingredient’ of the case (Osborn v. Bank of the United States—Ohio trying to tax the branch of the national bank, 1824).

· Scope under 28 USC § 1331

· Mottley well-pleaded complaint rule – the federal issue must arise on the face of the plaintiff’s complaint (Louisville & Nashville R. Co. v. Mottley, 1908, free passes case)

· Interwoven antecedent question of federal law – the federal issue must be determined before deciding the state issue (Smith, deciding constitutionality of federal bonds)

· Merrell Dow modifies Smith, found an insufficient federal interest in case without private federal cause of action.

· Difference between Merrell Dow/Moore and Smith
· In Smith, it was necessary to decide the federal issue for federal efficiency and to promulgate consistent federal policy. In both Moore and Merrell Dow, the state was utilizing the federal policy in determining their own laws—however, this does not have any effect on the actual federal policy.

· Grable decides circuit split over Merrell Dow
· A private cause of action, while sufficient, is not necessary for federal jurisdiction.

· The court must weigh the federal interest in deciding the federal issue at hand.

· Things to consider under Grable: federal interest in consistent federal policy, legislative intent, increased federal litigation, the importance of the federal issue, whether it is actually in dispute

· Diversity § 1332

· Based on someone’s domicile, which remains in the last place they were a citizen until they take up residence in another state with an intention to stay there (Mas v. Perry)

· Must be complete diversity—no party on one side of the v can share residency with any party on the other side

· Must meet the minimum amount-in-controversy (currently $75,000)

· Corporations are generally recognized as citizens of the incorporating state or of the state where they have their principal place of business (or both)

· For unincorporated entities (i.e., partnerships, unions, etc.), there is no one state of citizenship; rather it has the citizenship of all of its members.

· For class actions, diversity is based on the named representatives of the class. 

· For executors, administrators, etc. test the citizenship of the person they are representing (i.e. the decedent)

· Removal under § 1441

· The defendant can move for removal of the case if the plaintiff could’ve originally brought the case in federal court.
· Supplemental (Pendant/Ancillary) Jurisdiction

· Allows the federal court to hear claims over which it does not have an independent basis of jurisdiction

· § 1367 codified the common law of supplemental jurisdiction (with two exceptions: overrules Finley and Zahn)

· When can the court exercise supplemental jurisdiction?

· When the claims form part of the same case or controversy. 

· Under Article III, a case is the “common nucleus of facts” that would be tried together, rather than the legal theory behind the cause or causes of action. (Gibbs)

· Exceptions under § 1367

· When additional claims are brought under § 1332 against parties who are brought into the suit by:

· Rule 14 (impleader)

· Rule 19 (indispensable parties)

· Rule 20 (permissive joinder)

· Rule 24 (interveners)

· And doing so would subvert congressional intent under 1332 by destroying complete diversity or not meeting the minimum amount in controversy.

· Class actions (Rule 23) are not included in the exceptions, leading the Supreme Court to rule that every member of the class no longer needed to meet the minimum amount in controversy (Exxon v. Allapattah, overruling Zahn v. International Paper Co.)

· The court may always exercise its discretion when deciding to hear supplementary claims. Section 1367 lays out 4 main considerations for the courts. 

· Case Diagrams

· Gibbs                                                                  United Mine Workers
· [image: image1.jpg]


(Kentucky)            federal labor law claim                   (Kentucky)

·                              tortuous interference w/

·                                       contracts (state law)
· Holdings: (1) The court may hear the second claim, even there is no independent basis for jurisdiction, because it forms part of the same case or controversy under Article III (2) The court may use its discretion when deciding which of these claims to hear (3) It retains jurisdiction over Part II of the claim after the federal claim is dismissed, as long as the federal claim was colorable. [codified in 1367]

· Kroger      diversity claim                          OPPD
· (iowa)                                                (Nebraska)

·                                                                    14(a)

·                       no diversity                                    impleader

·                                                Owen

·                                                  (Nebraska and Iowa)

· In Kroger, the court found that while they may have the authority under Article III to hear the second claim, it would subvert congressional intent by destroying complete diversity under 1332. They dismissed the entire claim, distinguishing it on the basis that the P had the opportunity to bring her claim against all of the Ds at the beginning, and it would otherwise create peverse incentives. [codified in 1367]

· Finley              FTCA claim                          United States
· (California)

·                        state tort claim             

·                                                                 Other Defendants
·                                                                   (California)

· In Finley, P was required to bring their claim against the United States in federal court. The federal court said it did not have authority over the “pendant parties.” [Overruled by § 1367]

· Statutory Language (with annotations):

· >>§ 1367. Supplemental jurisdiction

· (a) Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.

· ( Without (b), it would change maximum diversity to minimum diversity
· (b) In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14 (third-party defendant, codifies Kroger, 19 ( basically a codification of FL’s ‘necessary party’ law in Hanson, 20 ( permissive joinder of parties, or 24 (intervention of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332.

· (They forgot Rule 23, class actions, and this is where Allapattah comes in 

· (c) The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if--

· (1) the claim raises a novel or complex issue of State law,

· (2) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction,

· (3) the district court has dismissed all claims over which it has original jurisdiction, or

· (4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction.

· (Some think this means they can only deny it for these reasons, others think they retain their discretion
· (d) The period of limitations for any claim asserted under subsection (a), and for any other claim in the same action that is voluntarily dismissed at the same time as or after the dismissal of the claim under subsection (a), shall be tolled while the claim is pending and for a period of 30 days after it is dismissed unless State law provides for a longer tolling period.

· (e) As used in this section, the term "State" includes the District of Columbia, the Commonwealth of Puerto Rico, and any territory or possession of the United States.
Rules of Decision Act 28 U.S.C. § 1652
· “The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.”
· Before the Erie Doctrine, there was the Swift doctrine…

· Swift v. Tyson (1840) and the creation of a federal common law
· Interpreted “the laws of the several states” to mean only statutory law, not common law.

· Held that federal judges in diversity suits had the power to follow federal common law where it did not conflict with the statutory law of the state.

· This came out of the philosophical belief that there was a correct “law in the sky,” and the judges were just discovering this law. 

· The idea was that once federal judges determined the ‘right’ law, state judges would quickly fall in line, creating a uniform common law across states.

· In reality, state judges did not follow the lead of federal judges, and resulted in cacophony where there were multiple laws in the same state. 

· As a matter of policy, Swift did not work.

· The Law Today…

· 4 tests in diversity cases: 

· does this also apply to cases under state law heard via supplemental jurisdiction?

· 1. Judge-made rule that conflicts with state law: outcome-determinative test (Erie, modified by Guaranty)

· 2. balancing test - The Byrd test, as resurrected in Gasperini (wholesale v. retail)

· 3. Hanna, part II—written federal rule vs. written state rule: presumptively constitutional/procedural 

· 4. Harlan’s pre-event analysis /primary behavior test (Hanna concurrence)

· Erie R. Co. v. Tompkins (1938)

· Majority (Brandeis) (overruling Swift): The Swift rule is unconstitutional as it invades the rights of states to decide their own laws. There is no such thing as a federal general common law. Judges simply apply what they think “should” be the common law over the actual law that exists in a state. 

· Brandeis says Swift allows unconstitutional discrimination. Nonresidents get to choose which law they want, whereas the home-state defendant has no choice. 

· Brandeis says there are no transcendental norms in the sky, it is only what those that have the political authority to make laws says it is. 

· Even if the state judges think that there is a “law in the sky”—they are the ones authorized to “discover” what it is.

· All law is force—it all comes out of politically legitimate authority.

· There is no law if it does not come from politically legitimate authorities.

· The paradox of Erie: Brandeis’ has a problem with the fact that Swift says that state legislatures have more power than state courts; BUT he also says that Congress could give federal courts the power to make federal common law, which states that the federal legislature has more power than the federal courts

· Guaranty Trust Co. v. York (1945)

· The district court may not apply their statute of limits in a diversity case. 

· Puts forward “outcome determinative” test.

· Although a statute of limitations may be considered a “procedural” issue, it drastically affects the outcome of a given suit. The Erie doctrine provides that federal courts, while an alternative forum for a state case, should not apply laws so as to reach a substantially different outcome from what the state courts would reach. 

Byrd v. Blue Ridge Rural Electric Cooperative, Inc. (1958)

Holding: The likelihood of a different result is not so strong as to require the federal court to follow South Carolina’s rule. The decision is influenced by the Seventh Amendment, if not controlled by it. The requirement that the facts be heard by a judge is simply a form and mode of enforcing the immunity, not a rule bound up with the state’s definition of the “rights and obligations of the parties.”

· Rules Enabling Act 28 U.S.C. § 2072. Rules of procedure and evidence; power to prescribe

· (a) The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts (including proceedings before magistrate judges thereof) and courts of appeals.

· (b) Such rules shall not abridge, enlarge or modify any substantive right. All laws in conflict with such rules shall be of no further force or effect after such rules have taken effect.

· (c) Such rules may define when a ruling of a district court is final for the purposes of appeal under section 1291 of this title.

· Hanna v. Plumer (1965) 

· Splits the choice of law decision into two separate tests. 

· (1) When deciding whether something is outcome-determinative, the test should be prospective, not retrospective. This is true to the Erie aims of preventing forum-shopping and inequitable application of the laws. In this case, the change in manner of service would not create forum-shopping, nor would it be outcome-determinative when viewed prospectively. 

· (2) The Federal Rules of Civil Procedure are promulgated by the Supreme Court and receive tacit Congressional approval. They are presumed procedural, and hence Constitutional under the Rules Enabling Act unless there is substantial evidence to the contrary. 

· Harlan, concurring: “To my mind the proper line of approach in determining whether to apply a state or federal rule, whether “substantive” or “procedural,” is to stay close to basic principles by inquiring if the choice of rule would substantially affect those primary decisions respecting human conduct which our constitutional system leaves to state regulation.” i.e., does the rule affect behavior prior to the tort/lawsuit? 

· Gasperini v. Center for Humanities, Inc. (1996)

· Holding: 

· (1) § 5501(c) and the Seventh Amendment are not in conflict. 

· (2) If the federal court ignores § 5501, substantial differences could occur, leading to the twin evils of Erie: forum-shopping and inequitable application of laws.

· (3) The District Court should apply the NY statutory standard of review, and the Circuit Court may review only based on an “abuse of discretion.”

· It’s ironic that Hanna re-implements the judge-made/legislature-made law division at the federal level that Erie was designed to eliminate at the state level

· Four general principles of preclusion:

1. Once adjudicated, it cannot be re-adjudicated.

2. You must present all claims at once.

3. No one can be precluded without a chance to be in court.

4. Preclusion is an affirmative defense, and the judge cannot raise it. 

· It generally has to be raised immediately. 

· Three restraining forces on preclusion:

· Narrow definition of claim (has now been expanded as it has shifted from theory to fact)

· Difficulty of knowing what was done in the case (reduced now that special verdicts are more common than general verdicts)

· Mutuality (no longer always necessary)

Claim Preclusion

· Precludes any claim that has been finally decided on the merits between two parties, regardless of whether it was correctly decided

· What is a claim?

· Fact-based definition. All causes of action related to the “transaction or occurrence” must be brought in the same suit or will be precluded (mirrors joinder rule definition).

· You may not split your claims into different cases. (Rush v. City of Maple Heights).

· You will be precluded on all claims that you could’ve raised, not just those that were raised. (Jones v. Morris Plan Bank).

· If the law used in the original case has changed, you still may not relitigate the case. (Federated Department Stores v. Moitie)

· Definition of “on the merits”

· Includes dismissals on the merits (12(b)(6) dismissals)

· Includes default judgments and failure to litigate

· Does not include dismissals for improper jurisdiction or venue

· Jurisdictions are split on whether to allow preclusive effect to administrative hearings (see Elliot v. Univ. Tenn.)
· Definition of “final judgment”

· The judgment is not preclusive until the trial court issues a final judgment. 

· The trial court judgment is preclusive, even if it is being appealed. (federal court view).

· Between the two parties may also include any parties in privity with the party or who were represented by one of the parties. 

Issue Preclusion

· Precludes relitigation of any issue that has already been decided between two parties

· Jumps the federal/state divide and the judge/jury divide—all are preclusive.

· The issue must have been actually decided. 

· It must be the same exact issue. (Cromwell v. County of Sac)

· Issues that were raised but never decided are not preclusive.

· The decision must have been necessary to the decision of the case or it is not preclusive. 

· This is where special verdicts are helpful.

Non-mutual collateral estoppel

· In limited situations, it is possible for a third party to the original suit to claim issue preclusion against one of the original parties in a new suit. (Bernhard).

· The party being precluded must have had a full chance to litigate the issue in the first suit. 

· Defensive – the third party is a defendant, claiming preclusion to defend itself from the original plaintiff (Blonder Tongue).

· This is to prevent a situation whereby a plaintiff loses and simply switches adversaries 

· Available in most jurisdictions, although they vary in the intensity with which they scrutinize the first case.

· Offensive – the third party is a plaintiff, claiming preclusion to win a claim against the original defendant (Parklane)

· Less common, discretionary. The plaintiff asking for preclusion must explain why they did not join in the first suit.

· Creates a fence-sitting problem.

· Encourages non-preclusive settlements. 

Semtec has something to say about this, but I’m not really sure what.

· Rule 11 – attorney’s certification

· Says you must engage in some sort of good faith investigation into what your client contends

· You can’t file something you don’t believe

· The lawyer certifies the legitimacy of the suit

· Rule 12 – defendant may file a motion before filing an answer raising various defenses

· This is where you challenge jurisdiction, venue, insufficiency of process, and failure to join necessary parties. The various non-merit determinations get made here.

· You can also go to the merits—state that the plaintiff has failed to state a case as a matter of law. [12(b)(6)]

· Rule 13 – counter- and cross-claims

· 13(a) – compulsory counter-claims (for all claims arising from the same transaction or occurrence) 

· D’s answer must state as a counterclaim any claim that D has against P at the time of the answer if the claim arises out of the same transaction and occurrence as P’s complaint AND counterclaim’s adjudication doesn’t require presence of third parties over whom court doesn’t have jurisdiction.

· 13(b) – permissive counter-claims (for all claims not arising from the same transaction or occurrence) 

· D’s answer may state counterclaims against P that don’t arise out of the same transaction and occurrence as P’s complaint.

· If the claim isn’t part of the same transaction and occurrence, if D still decides to bring it, the court has to have an independent basis of jurisdiction – no supplemental jurisdiction over these claims

· The distinction between (a) and (b) is intended to codify ‘fact-based’ definition of a claim, but doesn’t describe which facts matter. 

· Do they construe ‘transaction and occurrence’ differently when they’re deciding whether it’s a door-shutting (preclusion) rather than door-opening (supplemental jurisdiction)?

· You can’t use a 13(b) counter-claim for supplemental jurisdiction, but you CAN use 13(a)—but it’s not because it’s permissive, it’s because it’s a common nucleus of operative facts under § 1367

· Permissive counter-claim state rules still sit on top of the common law preclusion rules; effectively creating compulsory counter-claims

· 13(g) – defendant’s cross-claims

· D may state any cross-claims that he has against co-parties that arise out of the same transaction and occurence

· Rule 14 - Impleader

· Allows the defendant to bring in any third-party that may be responsible to the defendant for all or part of the plaintiff’s claim

· Triggers supplemental jurisdiction, so the court does not need an independent basis of jurisdiction (but you still need in personam jurisdiction).

· Previously, post-decision, the defendant would sue the third-party defendant

· Problem, third-party defendant is not bound, and can argue that the first decision was wrong

· Under common-law you “vouched in” the third-party defendant; notice so that they are issue precluded

· 100-mile bulge. Rule 14 service can be made within 100 miles of the courthouse, even if it crosses state lines.

· What about contribution claims? Raise it on a 13(g) cross-claim.

· Is there supplemental jurisdiction over rule 14 defendants? Yup, but the plaintiff can’t assert a direct claim against them.

· Rule 18 – joinder of claims

· The plaintiff must join all claims arising out of a single transaction occurrence

· The plaintiff may also join any other claims they have against the defendant, regardless of whether they are related to the original claim.

· Rule 19 – compulsive joinder of persons (indispensable parties)

· A party is needed for adjudication if:

· Complete relief cannot be given to existing parties in her absence;

· Disposition in her absence may impair her ability to protect her interest in the controversy; OR

· Her absence would expose existing parties to a substantial risk of double or inconsistent obligations.

· A joint tortfeasor in a joint and several jurisdiction is not a necessary party.

· Once you determine a party is necessary, they must be joined if possible. If they cannot be joined, you then determine whether the suit can go forward without them or if the party is indispensable.

· When joinder is impossible, consider these four factors:

· Whether the judgment in the party’s absence would prejudice her or the existing parties;

· Whether the prejudice can be reduced in shaping the judgment;

· Whether a judgment in the party’s absence would be adequate; and

· Whether the plaintiff will be deprived of an adequate remedy if the action is dismissed. 

· When determining whether a party is indispensable, you need to do all four Neuborne analyses: 

· Prejudice to the inside party (i.e., defendant might later need to defendant against other parties)

· Prejudice to the outside party (exhaustion of limited resources by the inside plaintiffs before the outside parties get a chance)

· Prejudice to the plaintiff

· Prejudice to the public

· Rule 20(a) – Permissive joinder of parties

· Parties may join as plaintiffs or be joined as defendants whenever:

· Some claim is made by each plaintiff and against each defendant related or arising out of the “same series of occurrences or transactions”; AND

· There is a “common question of fact or law.”

· Cannot join parties that would destroy complete diversity, who do not meet the amount in controversy, or if the court does not have personal jurisdiction over them.

· Rule 22 (Interpleader)

· Statutory interpleader (28 USC § 1335) vs. rule interpleader (rule 22)

· Statutory interpleader ignores the holder and views the case as a dispute among the claimants; minimum diversity in that one of the claimants must be from a different state than another claimant ($500 jurisdictional amount)

· May be brought in any district in which any claimant resides

· Nationwide service of process

· If all of the claimants are from the same state, no diversity even if the holder is from a different state

· Tashire held upheld the constitutionality of minimum diversity.

· Rule interpleader is when the holder sues all of the claimants

· Requires complete diversity between holder and claimants (no claimant from same state as holder)

· Dunlevy held that the interpleader suit was not a quasi in rem proceeding, which meant that the court did not have jurisdiction over Mrs. Dunlevy

· The modern use of interpleader

· The Revere (bus crash) case is about as far as judges have gone, it almost reverses the suit so that the defendant gets to choose the things that the plaintiff usually gets to (i.e., choice of law, forum, etc.)

· Rule 23 – Class Actions

· (a) – an effort to codify Hansberry’s holding about representative parties:

· numerousity requirement – enough people to justify class action

· commonality requirement – common issues of law or fact

· the claims of the named representatives have to be typical of the claims of the class

· adequacy – is he/she an adequate representative?

· (b) – must satisfy one of the following:

· outside people if not brought in would be treated unfairly (1a)

· risk of inconsistent judgments (1b) (1ab codifies rule 19 for classes)

· civil rights class action for prospective injunction (2)

· There are questions of fact or law common to members of the class that predominate over individual issues and a class action is superior to alternative methods of adjudication (3)

Rule 24 - Intervention

· 24(a) – intervention as a right; 24(b) – permissive intervention

· 24(b) is someone (usually, according to Neuborne) who could’ve been joined by the plaintiff under 20

· 24(b) – no supplemental jurisdiction for non-diverse parties; what about jurisdictional amount? –we’re not sure after Allapattah
· under 24(a), courts allowed parties to come in even if they broke complete diversity—this was killed with 1367

· Neuborne options under both (a) and (b) – (a) is immediately appealable, but (b) is not

· If you can show that a small amount of money is likely to be used up before you get to it, that would put you in 24(a). The other categories of 24(a) are similar. 

1
3

