NEUBORNE, Evidence, Spring 1995
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II. Relation betw B/prod, B/pers

A. B/prod = function of B/pers

1. B/prod = linked to how sure the jury has to be

2. to meet B/prod- have to provide enough evidence so a reas jury could meet the B/pers

a) civil case- B/pers = MLTN

b) crim cases- B/pers = BRD

(1) directed verdicts of guilt ( permitted in crim cases

(a) violates 6th Amendment

(2) altern formulation of BRD: confident to a moral certainty

B. B/prod & B/pers usu. fall on same party, but not necessarily (Title VII cases)

C. Once case = to the jury, b/prod = satisfied- no need to tell the jury about it

D. INQUIRY

1. Who has B/pers

2. How high is B/pers

3. Who has B/prod

4. How high is B/prod (as determined by B/pers)

5. Do we want to cheat/is there a presumption (artificially shifting B/prod)

E. Notes about the model

1. can separate liability & sentencing- tests can be diff for diff phases

2. can fine tune model by issue or phase to reach best resolution

3. model provides a matrix for moral judgments- ( dictate the answer

4. you can fine tune at the beginning- DECIDING THE STRUCTURE AT THE BEGINNING EFFECTS OUTCOME

a) allocation usu. ( written into the laws- developed judicially

III. Burden of Production

A. usu. lies w/(, can shift during the case if the part w/burden reaches point “C”

B. decision as to whether met = made by judge, if b ( met, directed verdict

IV. Burden of Persuasion

A. decision as to whether met = made by jury

B. burden never shifts- allocated at the beginning of the case

C. Winship- in crim case, can’t reduce B/pers to less than BRD, even though may be able to help juvenile 

1. Harlan- BRD = pt of our conception of liberty

2. Neub: if Harlan had more faith in the rehab system, case might have come out differently

3. there’s no move to change Winship- but there is a high social cost to protecting the individual

D. Mullaney- government must prove every element of the offense BRD

1. gov can’t have a presumption as to any element of the offense

a) e.g.: 3 elements to murder one, Maine can’t say if gov proves killing & intentional then malice aforethought = presumed; gov must prove killing, intention, & malice aforethought BRD

b) Sct: Maine’s rule= unconstitutional: impermissible shift of the B/pers from prosec to ( (unless ( disproves MA by proving heat of passion, risks being found guilty w/o intro of any evid @ MA)

E. Patterson- x-husb shoots former wife’s husb

avail defense to intentional killing: extreme emotional disturbance- must be estab by ∆ BRD

1. Sct: this shift = ok bec EEE ( pt of the definition of the offense that prosec must estab BRD

?: does P leave Winship at the definitional mercy of the prosecutor?  can we now avoid Winship by defining every offense over-broadly?

2. NY can shift b/pers as to exculpatory defenses

3. Allows shift on MORAL guilt defenses > physical guilt (line = blurred w/Martin)

4. Powell’s dissent: test = 

a) stigma facts & 

(1) facts that determine level of stigma & sentencing assoc w/the act-should be the facts gov has to prove BRD

b) historical treatment

(1) theory = limited to historical defenses > newly created defenses (e.g.: poverty as a mitigating circumstance)

F. Martin- spousal abuse- wife shoots husband

gov proves killing, intent

1. ∆ = req’d to prove self-defense

a) fear of imminent bodily harm

b) no opportunity to retreat

c) you ( create the situation yourself

2. White: positivist approach: ok to req ∆ to prove self-defense- ( pt of what gov has to prove

Martin = rejected by some states- this arg = still open

3. blurs line between MORAL & PHYSICAL guilt facts

4. Powell- dissented in both Patterson & Martin- when fact at issue deals with the oral culpability of the act- you go to Winship immediately- regardless of whether or not it’s an affirmative defense

a) here- self-defense = at the moral core of whether society is justified in depriving you of liberty

b) can’t punish someone for self-defense

distinguishes moral & physical guilt facts

5. Neub: ∆ = less likely to be req’d to prove affirm ∆ when an element of the aff ∆ = directly collides/inconsistent w/ an element of the crime

Alibis- physical guilt issue- goes right to the heart of Winship- gov’s responsib to prove guilt beyond reas doubt

6. IN statute shifting b/pers on alibis can’t be right- can’t shift b/pers on physical guilt facts

G. Could separate types of affirm defenses- but no one recognizes this distinct but Neub

1. negating ADs- an AD that weakens state’s intent case, e.g.: Patterson

a) Neub: these shouldn’t shift b/pers- could alter the nature of the orig offense

b) PROB: jury confusion- s-d = by prepond, while state has to prove BRD

independent ADs-  e.g.: poverty- tells you something about the culpability of the person’s behav- ( negate elements of the offense

c) ∆ should have b/pers here 

H. Insanity

1. B/pers of sanity = w/gov BRD

2. B/prod of insanity = w/∆

a) standard: make a showing that is enough that a reas jury could have a reas doubt about sanity

very small B/prod shifts B/pers to gov, so this = a favored defense

b) ?: if ∆ fails to satisfy this B/prod under Davis, can judge direct verdict that ∆= sane?

(1) can’t dir verdict of guilt w/o 6th A violation

(2) can’t dir jury not to consider insanity

(a) issue = theoretically avail to jury

but- in absence of satisf b/prod- judges usu. wont charge jury about their abil to acquit based on sanity

(i) most judges wont allows lawyers to circumvent B/prod by bringing this up at summation

(ii) if a lawyer does this- risk = contempt, jury nullification

Leland- OR has a very strict rule- ∆ must estab insanity BRD- high B/pers & B/prod on ∆ in OR- shifts burden 

3. Must address insanity as a NEGATING DEFENSE- as such, governed by Winship- can’t make the ∆ prove the gov’s case

I. Limits on what gov can shift: gov must prove, BRD

1. physical guilt- can’t shift b/pers to ∆ on alibis

2. pre-Martin- Moral guilt could be shifted- not physical guilt (under Patterson)- this is no longer a limit

3. Powell’s suggestion- historic stigma facts- ( accepted

Limits on over-broad statutes (e.g.: NY law against unlawful homicide, punishable by 0-100 yrs, all gov has to prove = killing)

a) Void for Vagueness- right to have notice of the nature of the offense (kills a generic crime statute)

b) 8th Amendment- Cruel & Unusual Punishment

(1) rough rule of proportionality in sentencing- culpability of offense should guide sentencing

(2) statutes may impose disprop penalties on acts that ( merit such penalties

PROB- even this may not be a real limit- Sct reluct to interpose its judgment for legisl’s judgment- only kick in in extremely disprop cases

4. TODAY

a) it’s semantics- if legisl makes something an affirm defense, b/pers = likely to be shifted to ∆, unless it directly collides w/an element of the offense prosec has to prove BRD

V. Other settings for judgments of guilt/innocent

A. Bail

Federal Preventive Detention Act- for fed cases only

a) standard: factual prediction that justifies denial of bail

b) Breyer: gov has to estab b/prod (dangerousness) by C&C evid

c) ? if Breyer left b/pers on ∆

B. Pre-trial hearings

1. Motions to Suppress/4th A

? burden on establishing facts about searches

2. Motions to Suppress/invol confessions- Miranda rights

a) most jurisdictions: gov must estab its version of the facts by a preponderance/MLTN

b) Lego- wants to increase b/on gov- deflect error in favor of constitut values- but not movement on this

C. Sentencing

1. Sct has hinted that Winship (gov has burden of proving guilt BRD) ( apply at sentencing phase

2. Powell would say Winship does apply- sentencing determines stigma facts

3. Gov must estab position by a prepon, maybe C&C, but NOT BRD

up to the legislature to decide the standard

a) ?: as a system- are we really committed to Winship
VI. Burdens in Civil Cases

A. e.g.: ∆ ran a light, you say pers you hit = speeding, drunk

1. if you bring case, you have b/pers- MLTN that light = red

pers who wants to change the status quo has b/pers & b/prod on facts need for the law to intervene

2. if ∆ counterclaims- treated as a (- also has b/pers on the light

3. two parties on diff sides can have b/pers on same fact

if neither meets burden, both can lose- jury = right if neither side meets the burden

a) but both sides can’t win on the same fact

B. Addington- civil commitment- most jurisd ( disting between threat to others or self

1. arg for preponderance test: no stigma, state=trying to help, soft, predictive judgment

vs. heightened persuasion: ≈ stigma as a crim prosec, lower burden = higher chance of being wrong, depriv of liberty, state claims to want to help but there may be political reasons (e.g.: getting homeless people out of sight), & def of normalcy = itself a cultural artifact

Burger: C&C test as a compromise betw MLTN & BRD

a) if we had more faith in system, b/pers would be lower

b) BRD = too high- psychiatrists would have to lie

c) ≈ concerns = what drove Winship

2. civil commitment cases ( handled by juries- does this make a diff?

state has to show continuing need to keep people there

a) burden continues to rest on the state

C. Domestic Relations

1. tension: traditional view of state keeping out of family affairs- high burdens on the state to intervene v. concern w/the children- must structure the process to have a balance

2. Divorce- who has burden & what standard; should the grounds on which divorce is sought make a difference (phys cruelty, adultery, desertion)

3. Santosky- child custody- C&C = compromise position

D. Securities case: Huddleston- rejects C&C in 10(b)(5) cases- need to show reckless disreg of truth/moral culpability in stock issuer > innocent mistake

1. need to relate the level of the burden to the stakes

VII. Summary Judgment Motions

A. Anderson- libel case

SJ motions = the winning or losing of a libel case- juries ( like NPs, TV stations, mags who say false things (≈ w/products liability cases)

1. Summary Judgment- after depositions- (Fed.R. 56)- if there is no material issue of fact- judge decides w/o jury- no factual ?s

KEY: think about b/pers, & ASK if there is conflicting evidence which, when related to the b/pers, would lead reas jury to be in doubt about the outcome

(1) restricts role of jury

(2) ∆ lawyers arg that weight of conflicting evid ( strong enough to go to the jury

IN CRIM cases- as b/pers approaches 100%/BRD, b/prod = exaggerated

(a) Taylor- as a result of shift (until 15yrs ago, ?= if reas jury could find guilty MLTN, now BRD)- you will get directed verdicts of innocence that wouldn’t have happened some years ago (same w/Anderson)

2. Directed Verdict- after trial- on these facts, jury could only find one way

a) b/prod ( satisfied, or

b) b/prod shifted & ( satisfied

3. pre-Anderson- SJ= gatekeeper function & DV = sufficiency function

post-Anderson- judge asks same ? at both times: could reas jury on these facts find b/pers = satisfied

4. criticism of Anderson- imposs for judge to answer this ? as early as SJ (Rehn dissent)

Neub: And = hard to justify: screens based on probable cause- says ( must estab a high likelihood of success before putting ∆/system to the expense of a full-scale trial

a) poss places to ask ? of is there enough to proceed

(1) day 1- when ( begins lawsuit (very little req’d in our system here- just subjective belief)

(2) close of discovery- SJ

(3) close of trial- DV

(4) judgment NOV- setting aside jury verdict

(5) TODAY:

(a) ∆ favorable threshold- every attempt to raise threshold at each stage (1: attorneys fees, 2: Anderson) makes it more difficult for (
(b) Anderson collapses 2 & 3 into same ?

(c) Neub: Q2 should just be about keeping the ball rolling, shouldn’t be about taking it away from the jury entirely

b) driven by

(1) saving legal resources- weeding out cases at an early stage

(a) (but no efficiency value at NOV stage)

(2) favors 1st A/nervousness about treatment of unpopular parties 

VIII. Presumptions

A. an artificial shift of the B/prod when we’re nervous about placing the burden on the ( (e.g.: Title VII cases)

B. Linkage between basic fact (BF) & presumed fact (PF)

1. BF has to be proven, PF flows from BF

2. a presumption: when BF proven, we’ll assume that PF = proven

C. WHAT KIND OF PRESUMPTION DO YOU HAVE?

1. Irrebuttable Presumption

a) if BF = proven, PF = true as a matter of law, regardless of the weight of counter-evidence

b) often- these = signs that the law = changing- legal > evidence rules

c) e.g.: IP of equality, legitimacy of children born during marriage

d) NOT AVAIL IN CRIM CASES

(1) unfair pressure on 5th Amend

(2) violates 6th Amend- can’t direct verdict of guilt in crim case

2. True Presumption/Rebuttable Presumption (model for Title VII cases)

a) if BF = proven, b/prod on PF = shifted & PF = true in absence of counter-evid

(1) SHIFTS B/PROD, SATISFIES B/PERS

(2) silence = directed verdict on PF

b) RP = blackmail to extract evid

3. Permissible Inference

a) if BF = proven, jury may if it wishes find PF 

(1) SATISFIES B/PROD, ( shift B/prod, allows jury to satisfy b/pers

(2) helps to get to the jury- that’s the whole game w/a sympathetic ( (Hinds v. John Hancock Mutual- suicide/insur case)

(3) w/o the presumpt, real world logic ( strong enough to allow jury to make a finding

D. In Crim cases- presumpts = guaranteed trip to the jury

1. takes pt “B” out of the game

2. some have argued even this = unfair burden on 5thA

E. Rebuttable Presumptions

1. Presumption that family car = driven with permission (O’Dea)

2. Presumption against suicide (Hinds)

Hinds- insur co. introduces lots of contrary evid, jury still finds for (, judge DV for ∆- says jury CAN’T rule for (
F. What happens to Presumptions in the face of CONTRARY EVIDENCE?

1. Thayer/Bursting Bubble Presumption

a) presumption = about b/prod, NOT b/pers

if pty against whom p = aimed comes forwards w/contrary evid that would permit jury to find PF ( exist, PF = rebutted & parties revert to pre-presumption status (MLTN)

(1) = left w/inherent probative value of BF to satisfy b/pers for jury

(2) the risk of non-persuasion (b/pers) remains w/( (Fed. R. §301- codifies Thayer)

b) this = rule in MAJORITY of jurisdictions

c) BBP- leaves no trace once it drops out

d) Title VII cases

in Odea- would require ∆ only put on a little evid to rebut the presumpt, could easily knock out presumpt & ( would have to meet b/pers w/jury & use other evid to prove case MLTN (otherwise, DV for ∆)

Substantial Evidence- ratchets up the amt of evid needed to burst the presumption

e) SE ( defined in most jurisdictions- they cite Stewart: “we know it when we see it”

(1) we know it’s more than Thayer, we don’t know how much more

f) judges can

(1) direct verdict for (
(2) demote true presumption to permiss inference & let jury decide (Neub- this = the better solution)

2. Balancing

a) presumpt stays in case unless evid contrary to P persuades jury its as likely as not PF ( exist- then, ignore PF (Hinds)

b) allows judge to direct a verdict against PF 

3. Morgan

a) shifts b/pers

solves problem of contrary evid

(1) then model works as though burdens = actually shifted- ∆ would have to rebut presumpt MLTN PF ( true

(a) PF can survive contrary evid if judge says no reas jury could think this satisfies b/pers & DV

b) academics like it, judges rarely use it

c) Odea- presump = b/pers to ∆, if ∆ ( provide counter evid sufficient for a reas juror to find MLTN not a family car, DV for (
(1) Morgan addresses b/pers

(a) Thayer- presumption = just about b/prod, ( still bears b/pers 

(2) higher burden on the ∆ here > in Thayer
Maximum Jurisdiction

d) guaranteed permissible inference that always lets the question go to the jury

(1) in Hinds loses in every jur- would need a max jur for ( to win

e) Black’s take- Black believed the 6th A gave last word to the jury in crim & civil cases

G. Jessup- Bail Reform Act

1. Breyer saves the Act by saying they didn’t mean a Morgan presumpt (would have killed the act) or a Thayer presumption (of no real effect)- but a permissible inference that IF you have a drug trafficker w/ a sentence > 10yrs (BF) then he is presumed to be likely to flee (PF).

a) at most, BRA shift b/prod

b) at least, permiss inference

c) Neub: Breyer is =ly unconstit bec. Congress meant Morgan

H. TYPES OF PRESUMPTIONS

1. Natural Presumption- describes probative common sense links betw BF/PF

a) in the absence of the presumption, BF would tend to prove the PF anyway

b) presumption = codification of reality

2. Artificial Presumption/policy presumption- no natural link/weak link betw BF & PF

a) Jessup

b) family car permission

c) Neub: AP = violation of crim law

Ulster- presumpt of common possession of drugs found in a car (≈ presumpts @ drugs/guns in a dwelling)

3. when NP popped- you still have the BF in evidence

a) if BF itself tends to prove the PF, there is inherent probative value in BF & can stand on BF w/o presumption

arg: 5 McD-D BFs = enough to get to the jury/meet b/prod

(1) prob: w/Thayer presump (Burdine), ( still has to meet b/pers & prove case by prepond- may be hard if ( just has the 5 factors

I. Title VII cases

1. MAX (‘s POSITION: (s want Morgan rebuttable presumptions that shift b/pers to ∆

make ( defend nature of his workforce by a preponderance

a) 5th Cir, Ward’s/McD D
2. MAX ∆’s POSITION

a) Thayer presumption- Wards
b) Permiss inference

(1) risk of jury

(2) risk of judge finding for (
c) Causation/DV ∆

Disparate treatment- recovery if ∆ has subjectively discrim v. you based on objectionable criteria (intentional tort standard)

d) McDonnell Douglas presumption (1973) (p.1215)

(1) must prove prima facie case of discrim

(a) member in protected group

(b) applied for the job

(c) facially qualified

(d) not hired

(e) job given to someone else (( a member of your protected group) or still open

(f) = true rebuttable presumption

McD D creates a Morgan presumpt- b/PERS shifts to ∆ ((‘s maximum position) (Burdine- it’s just a Thayer presumpt)

(2) ∆ then rebuts- must prove some evid of non-discrim motive

(3) can try & show ∆’s reasons = pretextual

however, no analytic requirement for jury to rule for ( here

e) Burdine (1981)- Powell says it’s only a Thayer presumpt- any evid sufficient to create a triable issue/fact will burst the bubble & presumpt = out of the case

(1) arg: 5 McD-D BFs = enough to get to the jury/meet b/prod

(2) prob: w/Thayer presump, ( still has to meet b/pers & prove case by prepond to jury- goes back to the inherent probative value of the facts (w/o the presumption)- may be hard if ( just has the 5 factors

jury could believe it = pretext but still rule against ( (e.g.: if ( = unappealing witness- jury wouldn’t hire her either)

(a) Burdine jury found pretext but still finds against ( (Neub criticized this outcome)

3. Disparate impact- did ∆ adopt a set of employment criteria w/the effect of screening out minorities for no acceptable reason (negligence standard)

a) Griggs- requiring hs diplomas for manager positions- attempt to preserve stratification after “desegregation”

(1) Berger: even if req’s = in good faith, viol of Title VII under DI

b) INQUIRY:

(1) look for statistical disparity

link statistical disparity to a specific job practice/requirement

(2) THEN- can req employer to prove the practice/reqm’t = necessary to function

c) ORIG (until Watson)

(1) b/prod w/( to show signif disparity in workplace linked to

(a) employ practices ( connected w/the job

(b) & ( necess

(2) THEN, b/pers -> ∆ to demonstrate a need for the job qualif by a preponderance (Watson changes this shift)

d) Watson- req’ing ∆ to meet b/pers/prove by a preponderance why he needs subjective criteria = a Morgan shift 

Ct: no Morgan presumpts w/o explicit demands from Congress

(1) B/PERS on job relatedness & whether there are altern ways to do the job rests w/ (
e) Ward’s Cove- Alaska canneries

(1) Ct/Appeals- MAX (‘s position - Morgan

(2) Sct- MAX ∆’s position- Thayer

(a) enough to show general imbalance in workforce

need to show a qualified employee population that ( represented in the workplace

(i) law today: need to show w/stats it’s unlikely imbalance = random

(b) must id particular employment criteria used to screen out people

(c) must demonstrate causal nexus

(d) THEN- b/prod shifts to ∆

(i) if ∆ comes back w/sufficient evid, presumpt pops & (= left w/NP/inherent probative value of the facts

(e) B/PERS NEVER SHIFTS- remains w/(
(i) most you ever get = “substantial” Thayer

(3) FLIP from MAX ( to MAX ∆ position

(a) never assume presumpts = automatic

look for max positions on both sides

(b) during this time, the substantive law never changed

J. Criminal Cases

1. no true presumptions

a) 6th A problem- can’t direct verdict of guilty

b) 5thA problem- forcing testimony

c) Winship- gov must satisfy burden BRD (? after Ulster)

2. permissible inferences = most you can have- it’s a ticket to the jury

a) important for prosec- you need to get to the jury to get a conviction

3. using presumptions to prove drugs = imported (element of the offense)- IS PRESUMPT SUFFICIENTLY STRONG TO DO WHAT THE GOV ASKS? (linkage betw BF & PF)

a) sub-50% presumptions (marijuana presumption)- unconstitutional- Leary (MLTN)
(1) no stronger than chance that presumption = right; MLTN ( enough for the gov to get a presumption here

(2) gov has to prove importation > get a presumption

(3) artificial presumption

(4) Due Process problems

b)  heroin presump = valid- 99.9% of all heroin = imported at time (BRD)

(1) NP > AP- it’s shorthand for what we already know to be true

(2) gov could put on all of the evid- but presumpt = created to save time

(3) permiss inference

c) cocaine presumpt- 75% (C&C)

(1) Winship req’s BRD

(2) pre-Ulster- analytically impossible to use cocaine presumpt to get to the jury- one of these days, a ct will say Ulster = unconstit

(3) BUT- Ulster- seems like a 75% presumpt

(a) guns found in car- presumpt- weapons = in common possession unless concealed by one person

(i) heroin presumpt- this would = a strict liability offense

(ii) BF: contrab in car ( obviously in control of 1 person

(iii) PF: in possess of everyone

(b) Ct/Appeals- linkage ( strong enough, presump = facially unconstitutional (this presump would apply to a hitch-hiker) (reverses lower ct)

(c) Sct- SUSTAINS CONVICTION

(i) Stevens- we never test permiss inferences facially- if there’s any linkage, presumpt = of probative value, here - presumption + other evid = enough to = BRD

(a) says we only test mandatory presumpts facially- but before this case, most theoreticians thought that only presumpts avail in crim case period = permiss inferences

(b) although Stevens suggests a valid category of mandatory presumptions here, no one has found such a presumption

(c) Francis (FN3, p.1240)- thought to slam the door on mad presumpts, but this ( settled

(ii) PROB: yes presumpt = just a permiss inference, but once you say “presumption” to a jury, they over-value it (vs. does failure to use term under value it?)

(a) Neub: better charge- you are authorized to find this but ( obligated to do so

(iii) Ulster ( decide if intermed presumpt, standing alone, satisfies gov’s b/prod

(a) (unlikely)

(b) ?: how strong does linkage have to be to satisfy gov’s b/prod

4. POTENTIAL FOR JURY CONFUSION- admin issue- what do you do w/presumption

a) Francis- escaped convict shoots guy through door

(1) jury charge struck down bec., even though used word “rebuttable,” it is likely that the charge confused the jury.  Because this = a capital punishment case, import to get the charge exactly right

(2) Sandstrom- charge: law presumes a person intends the consequences of his voluntary acts

(a) charge struck down as unconstit

(b) could be read by jury as shifting b/pers on question of intent

(3) charge in Francis
gov must estab al elements BRD

(a) acts of pers of sound mind presumed to be intended, but this = rebuttable

(b) natural/probably conseq of acts . . . presumed/intended, but this = rebuttable

(4) prosec arg: (loses)

(a) this charge ( misleading the jury (≈ Sandstrom)

(b) strong Winship charge

words “rebuttable”

(5) defense: (wins)

(a) we rebutted the presumpt

(b) if lang in charge might have misled jury- we don’t know for sure 

b) Rose v. Clark- worst charge of all- back to Mullaney

(1) charge: homicide is presumed to be malicious in absence of evid rebutting implied presumption

(2) can a charge like this ever be harmless error- some things = so fundamental/structurally important to the integrity of the process that could never be harmless error (e.g.: no defense lawyer, no jury)

(a) is a charge violating Sandstrom so fundamental?

Sct- this = harmless error- no way a jury could have been influenced by it

(3) dissent- when jury = told burden = shifted, it’s irrevocably tainted

(4) Neub- ≈ directing a verdict of guilty

(a) Rose provides support for the idea of mandatory presumptions
Hearsay- need to recognize it instantly- if you don’t object, it’s waived

K. INQUIRY: is the purpose to prove the truth about an assertion about objective reality, OR is statement relevant not because it’s true (Leake), but just because statement = made 

1. if the intention/mindset of the declarant = irrelevant, & statement = important for some other reason, ( H

2. breaking link betw statement & objective reality/truth breaks the reason for having H rule

a) then, ? to jury = just the statement (( the objective reality), & this can be x-examined

3. PROB w/ H rules: much of H depends on skill/imagin of counsel- to get in evid- of course bec of truth- but on pretense of altern theory

a) are rules subject to so much erosion worth having?

L. arg against allowing hearsay in

1. adequately screened for truthfulness- worry = @ the accuracy of the out of court statement > if the person telling about the statement = lying

a) prob = the statement itself

(1) if just offering the statement to show statement = made, no x-exam problem

(2) BUT- if reason it’s relevant = bec. describing a reality central to the outcome of the case, absence of abil to x-exam = critical

2. in crim cases: 6th A/confrontation

M. Leake v. Hagert - son told insur adjuster light = out; jury dismisses both claims @ accident (neither met b/pers, no recovery for either)

1. farmer says statement shouldn’t have been admitted, ct- statement shouldn’t have been admitted, but error ( prejudicial

2. theory to make statement non-H- if insur adjuster was at the farm before accident, heard son tell farmer light = out

a) statement = relevant as to notice- just for fact statement = made, truth = irrel

b) relevance = that the statement = made, NOT about the truth (THAT would be H)

N. Model

1. Reality

2. input: Observation (by declarant) 

3. output: Statement (by declarant)

4. input: Overheard (by witness)

5. output: Described (by witness to jury)

6. Points of breakdown

a) inputs

(1) *perception = wrong- can’t see/hear

(2) memory breakdown- picture fades w/time

b) outputs

(1) *ambiguity- pers ( verbally skilled enough to couch what’s in his mind in verbal terms

(2) veracity/lying

c) *=places to plant seed @ accuracy in jury’s mind

d) all four = categories for x-exam

e) hearsay EXCEPTIONS- premised on assumpt that either the input or output leg = very strong

(1) if input = very strong- we don’t care if declarant = avail

(2) BUT- OUTPUT leg exceptions- require decl = UNAVAILABLE

7. H prob ( @ the witness- prob = that you can never touch the accuracy of the observer’s input/output

8. FIVE ELEMENTS to chart: Proponent, Declarant, Witness, Statement, Purpose

a) key to H = understanding the PURPOSE for which statement = offered

O. Categories of NON-HEARSAY

1. Verbal Impact Statements

a) Challenge of H Rule- EXAM

(1) MAKE STATEMENT ADMISSIBLE BEC. IT WAS MADE- impact alone = relevant

(a) Reeves- state of mind > truth
(b) negligence cases where knowledge/notice = the issue
(i) Safeway- notice > truth

(ii) this goes for all cases where mental condition  of hearer = an element- threats, warnings, ultimatums- statement = signif whether or not declarant meant the statement

(iii) look for abil to x-exam- if can’t x-exam on what’s important to the case, it’s an indication of H/statement being offered for the truth

(c) motive- evid, whether true or not, would be relevant to show motive

(2) Limiting factor- governing substantive law must result in LIABILITY- RELEVANCE

(a) Reeves- if RR = liable for mental anguish

(b) Safeway- if contrib neg = no recovery

b) Central GA v. Reeves- RR’s Dr. tells passengers they’re very sick- state of mind/mental anguish

(1) ct: testim of ( @ what Dr. said ( admiss- H (this = wrong result when it’s the RR’s Dr.)

(2) statement can’t be offered for truth- H

(3) BUT- if purpose = to show (‘s state of mind/mental anguish- should be admiss- when it’s the RR’s Dr.

(a) assumes RR = liable for mental anguish created by Dr’s statement

(b) wouldn’t apply if it was (‘s own Dr.

(c) H bec. signif = w/in (‘s head- ( about objective truth of the statement

c) Safeway Stores- person slips in grocery store- allowing statement = correct result here (good job, Ct/Appeals)

(1) if wife’s testimony that husband shouted = to prove there was ketchup on the floor- H

(2) BUT- if testimony = to prove she must have heard warning/was on notice- admiss (substantive law: relevance = that contrib neg = no recovery)

(3) if statement = after accident- “I told her”- ( admiss bec ( go to whether woman = on notice

(a) relevance = on if it’s true

(b) recites a past fact

(c) whether he felt bad = irrel

d) woman unknowingly transports drugs, testimony that 3d pty said “bring this to Charlie” ( H

(1) evid offered to show woman’s state of mind

(2) mental state ( depend on truth of the statement

(3) concern @ woman lying can be addressed on cross-exam

if testimony is thin, you deal with it on x-exam- create doubt injury’s mind- this witness has a huge incentive to lie

(a) don’t deal w/thin-necess by excluding the evidence

(4) if woman’s friend gets on the stand- testim = being offered for the truth that statement = made to ∆- this = H

(a) critical event = witness hearing statement

(b) if it’s imposs to x-exam, indication that statement = being offered for the truth

Wolfson- insurance claim- co rests on fraud grounds: he told us he was healthy & induced us to write a policy we wouldn’t have written otherwise

(5) business partner- I was there & I heard insur agent say you don’t have to report diabetes bec. you’re not taking insulin- this ( H

(a) reas relied, ( guilty of fraud 

(6) if wife says husb told me about it later

(a) wife didn’t hear insur agent’s statement

(b) testimony = offered for truth that the statement = made

(c) this = H

e) selling phony Picassos

(1) crim case: if offer bill of sale to show ( intent to sell phony paintings, admiss & ( H

(2) civil case: ( admiss

(a) issue ( did I think it was a Picasso, issue = was it a Picasso

(b) can’t offer out of ct bill of sale for the truth of its contents

(3) if it’s a hearing where both = relevant- (‘s lawyer made a mistake in seeking punitive damages, bec. jury will look to Bill/Sale for issues beyond intent (admiss) & may consider it as evid it was a Picasso (( admiss)

(a) MUST UNDERSTAND THE EVIDENTIARY IMPLICATIONS OF DIFFERENT THEORIES

(b) ? preventing it from being used for inadmiss purpose

(i) prob w/splitting claims- res judicata

bifurcated trial- expensive, hard to administer

(ii) settle on issue of liability & just have trial on punitive damages (nothing for ∆ to gain by doing this)

2. Statement of Independent Legal Significance

a) when statement = legally signif REGARDLESS of mindset/intention of person who made the statement

contracts (Hanson)

(1) defamation- fact statement made > truth of statement = what’s relevant
b) Hanson v. Johnson- sharecropper points to part of prop to show farmer what = his for the rent, bank forecloses on all prop & farmer tries to get his portion

(1) if statement = “it’s your crop” for purp of proving truth, H

(2) if pointing alone = legal conveyance of prop, statement = independently relevant & ( H

(a) if donative intent & gesture passes title, it’s the farmer’s corn before the bank forecloses

(b) this = the legal conseq under Iowa law, so ( H

(c) if you believe statement = made, this = enough for statement to be significant

(3) risk- farmer lying- this can be cross-examined

(4) ?:if sharecropper showed clergyman (3d pty)- admiss depends on the law of the state 

(a) if oral donative intent to 3d pers ( enough to pass title, statement = H

3. Statements Relevant to Prove Declarant’s State of Mind

a) statements offered to show what declarant believed > for truth; state of mind = independently relevant/the thing that you’re trying to prove

(1) insanity (Stollars)

(2) evid of knowledge, motives 

(3) (SOM ( just about feelings)
b) most cts recognize this category- but it has less of a theoretical justification for non-H- the more you’re concerned w/state of mind, the more reason there is to x-exam

c) see also- hearsay exception for state of mind- INQUIRY:

(1) it’s not hearsay 

(2) alternatively, hearsay, but admissible under state of mind exception
d) Stollars v. State- anti-gov letters offered to prove insanity

issue ( truth of the contents of letters, but just to show state of mind = admiss

(a) letters = inferential proof of state of mind of ∆

(i) WORRY- manufacturing statements because you know that it will be assumed that statements reflect state of mind

(ii) requires assumption that declarant believes in the truth of what he’s saying

(a) this ( always a problem- some cases just care about if statement made > belief in truth of statement/that statement reflects ∆’s state of mind- 2 TYPES:

don’t care if declarant means it- just to show someone = present/conscious- relevant bec proves Decl = doing something you care about

(i) statement that reqs assumption of veracity for its signif- assumes declarant = telling the truth @ his state of mind/belief, & statement offered as inferential proof of declarant’s state of mind

e) Leake as state of mind case?

(1) work bec. only reason we care @ son’s SOM = for the truth

(a) the thing that makes it helpful = why we want to x-examine him

(b) reversing the machine in this way would swallow up H rule

(i) would implicate both input & output legs of the model

(a) statement to prove SOM

then asking jury to infer that SOM = truth

(ii) Stollars- stops inside the mind- you don’t care @ the truth- only implicates the output leg of the model

f) Types of state of mind cases

(1) statement- ≈ Zenni, Leake- can’t be a SOM exception- eats up the H rule

can only can in if it’s a NON-STATEMENT- outside H (Code states), or a H exception

(2) SOM as independent launching pad to hypothesize what happened in case > to prove the reality

(a) Kinder- boy couldn’t have the knowledge unless something happened consistent w/guilt of accused

(b) girl gives nurse descript of room in which she was kept

signif ( to prove what room looked like

(i) to show SOM = consist w/guilty behav by ∆

(ii) MUST CLOSE OFF OTHER WAYS OF HER KNOWING WHAT ROOM LOOKED LIKE

(3) All you care about = mental state of accused- go into mind & never come out 

(a) Stollars
Betts- if girl think Ray killed brother, she shouldn’t have to live w/Ray, regardless of the truth of her belief

(i) prob: if you allow it for SOM, how do you keep it out for truth?

P. What’s a statement?

1. common law- implied & express assertions = both H

a) express statements = more likely to come in if of indep legal signif
b) Wright- letters as implied verbal statements as to competence of testator (wouldn’t have written to him in this way if they didn’t think he was competent)

(1) if letters = direct statements @ competency, classic H

(2) here- implied statements

(a) less likely to lie bec ( intending to commun

(b) no sincerity prob

(c) ambig prob

(3) Neub: real prob = perception & memory- does decl have the basis to make an express/implied assert (maybe cousin never met uncle)

(4) common law states, including NY- express/implied both = H

(a) once statement = accepted as proof of reality, = H 

(b) can’t x-exam declarant

(c) under cl- umbrellas = H

c) Prob- implied statements ( a big risk & may be import to prove a case- you’re excluding a lot of evid

2. code jurisdictions

a) Hearsay- only express assertions

(1) oral statements

(2) writings

(3) assertive conduct

b) Not hearsay- implied assertions- CAN NEVER BE H BEC. THERE’S NO STATEMENT

(1) nonassertive conduct- conduct declarant ( intend as an assertion- feeling that declarant = less likely to fabricate 

(a) PROB- this = more ambiguous bec ( intended to communicate

c) code states always miss a layer of H (implied statements), there’s arbitrariness about whether it’s picked up or not

d) PROB = CONFRONTATION CLAUSE

(1) may ( H, but may still be unfair to admit w/o x-exam

(2) also, distinguishing betw express/implied

(3) using statement of indep legal signif = more intellectually honest here

3. Verbal asserting- Hearsay

4. Verbal- non-asserting 

a) Zenni- booking joint- “I’d like to place a bet”; can policeman testify as to what caller says

(1) Code- admiss- implied assert that it’s a booking joint

(a) PROBS

(i) CONFRONTATION CLAUSE VIOL

(ii) could have been wrong#

(iii) distinguishing express/implied statements

(iv) vendetta

(a) know if this = an assertion or not w/o abil to x-exam

(2) ( admiss

(3) if neighbor calls

(a) “thank god you busted them”- H

(b) pretending to want to place a bet bec. knows about H rules- admiss in Code states

b) girl describing room- implied statement that ( = guilty (if non-H arg ( work under SOM)

c) “$50”: implied statement to prove girls = hookers > the cost

(1) mere utterance ( illegal- strict liability can’t be right- due process violation

(2) could be a game- mind of declarant comes in, you want to x=examine

(3) but in Code state- implied assert = admiss

5. Non-verbal asserting 

a) Kinder- boy points to location of stolen goods, pointing (H- non assertive, non verbal statement- being offered for statement > truth

(1) ct- ( H bec. policeman = testifying to what he saw (boy pointing)

(a) Neub: there can’t be a diff betw assertive verbal & assertive non-verbal conduct/pantomime

(b) TODAY- this = H

(2) BUT- if purp = to prove boy’s state of mind- knowledge as a piece of proof towards proving the only way boy could have known = unless something happened consistent w/the guilt of the accused- then, arg ( H

6. Non-verbal, nonasserting- strongest arg this ( a statement (umbrellas e.g.)

a) Silver- silence about temperature on the train

(1) express assert would be inadmiss (Leake)

(2) silence ( a statement

(3) but cts: silence = inadmiss unless only reasonable hypothesis = that it means what proponents claim

(a) Neub: this = an impossible standard

b) Webster Groves- bloodhound

(1) Code: there is no such thing as animal or machine hearsay

(2) but- can remind judge that, in trusting technology, there’s an assertion being made that should be checked (e.g.: checking calibration of radar gun)  

(a) accurate of input/output legs must be validated

(b) this = why we ( use radar guns

7. Bench Trials- once judge hears testim- he hears it- “I’ll take it for what it’s worth” = he’ll decide what’s H later

a) this stand of behav makes sense

b) ?:how much of evid rules = driven by doubt about probative value v. mistrust of jury

Q. Hearsay Exceptions- once you’ve determined it’s H (not NON-H, & you have a statement), is there an exception?- run through all exceptions- more than one may apply

1. Prior Inconsistent Statements of Witnesses

a) ANALYSIS - ** exam

(1) What jurisdiction am I in/what’s the formality req (evidence rule)

(2) inconsistent v. consistent statement

(a) what = inconsist = a matter of state law- ARGUE THIS (e.g.: if lapsed mem inconsist- ( decided in Owens- they used a special rule @ ids)

(3) is nature of in court testimony sufficiently useable so a deferred x-exam can occur (confrontation clause)

(a) many states have read confront clause more vigorously > Sct’s reading

(4) if there is physiological sickness involved

(a) Neub: Rehnq = wrong in saying shouting at physically present witness who is sick = enough for cross (Owens) (analysis should be for recanting witnesses only)

(b) if someone were in a coma- would be treated as dead- ( adeq for x-exam

(c) this will probably be treated as either

(i) not inconsistent

(ii) or, inadequate for confront clause

b) Minimum use- to impeach credibility- ( H if subject to x-exam
(1) under orthodox rule/in NY for crim cases- this = only non-H function of PIS
(2) Rowe- alleged to have burned own car

(a) minimum use of PIS- to impeach credibility of a witness

(i) as a tactical matter, this may be all you need- even though jury ( supposed to consider substance- once it’s in, jury will probably consider it no matter how good the charge is (& ( just use it for impeachment purposes)

Using PIS Substantively to Satisfy b/prod- ( H if PIS = made under OATH at a prior proceeding or deposition (Fed.R.)
(3) orthodox rule/NY crim- testimony = avail for impeachment, not substance: a delayed x-exam ≈ no x-exam, & ∆’s nightmare

(a) Neub- is possib to have delayed x-exam when ∆ telling you 2 diff things

Prosecution nightmare- witnesses disappear- w/o abil to use PIS, incentive to have witnesses lose their memory/be terrorized

(b) cure: all comes in for substance- any statement made to police = admiss for true later (even if witnesses recant)- CA’s rule- civil
(c) Daye- murder case, 3d pty shoots 1 kid to get them to stop fighting

(i) issue- you need PIS to satisfy b/prod- using PIS substantively to prove the truth

(4) Defense Nightmare- police making up testimony

(a) explains orthodox rule- none comes in for substance

(5) Middle ground- require some formality- statements in writing made under oath can come in

(a) addresses DN- keeps out most police interrogation

(b) levels of formality/POSSIBLE EVID RULES

(i) no formality/oral assertion can be used for truth (PN)

(ii) some written record- policeman’s notebook

(iii) statement in writing signed by witness

(iv) statement in writing under oath

(v) statement in connection w/some formal proceeding- testimony, grand jury

(vi) sworn testimony under oath- formal proceeding & subj to x-exam (prelim hearing)

(vii) refusal to use for truth (DN)

(c) x-exam level- no x-exam at grand jury level- only procedure that would satisfy = prelim hearing (as is, rule allows grand jury testimony for truth)

c) ?same rules for civil/criminal cases- most states do have same

(1) but NY- orthodox =for crim

(2) CA- all PIS allowed in civil cases

(3) crim- 6thA/Confront Clause

d) ?disting consist/inconsist statements

(1) Neub- easier to x-exam w/inconsist statements

(a) danger of delayed x-exam- witness is no longer contradicting himself

(i) witness id = necessary exception

(2) if allow all consist statement- no more live testimony- it will all be pre-packaged for the jury

(a) RULE: Prior Consistent Statements = allowed (not H) if offered to rebut an express or implied charge of recent fabrication or improper motive

(i) OR to buttress in ct ids

(ii) e.g.: initial calls to police in rape cases

witness ids- in ct ids = inherently weak (witness points to whoever’s sitting at ∆’s table)

(a) easy to x-exam in court id- didn’t you just pick the person sitting behind the defense table?

(b) Fed RULE: make in ct id & then prosec = allowed to bring out prior consist ids of ∆

e.g. of hard case of deferred x-exam- driving force behind orthodox rule

(i) ∆ lawyer ( know about lighting, set up of line-up, layout of photos of photo id

e) ?defining consist/inconsist statements- CONFRONTATION CLAUSE

(1) is an absent witness PIS

(2) amnesia

(3) lapsed memory

ISSUE: ABILITY TO CONDUCT AN EFFECTIVE DEFERRED X-EXAM

(a) need prelim hearing > grand jury to satisfy x-exam

(i) prob- ph ( really a serious opportunity to cross

(ii) Role of ph

(a) in NY, Fed jurs, no discovery in crim cases- place where prosec turns over exculpatory evid- gives defense a chance to get as much of a chance of prosec’s case as possible

(b) pre-Green- rare to ask ?s of prosec’s witnesses at ph

(c) CA- experimentation w/discovery in crim cases- may want to x-exam

(d) judges ( happy about x-exam at phs- seen as a formality

(i) Neub: just keep asking ?s until stopped by judge- then later can say “I didn’t get me chance” 

(b) helping jury understand what went on

(c) factual switch = raw material for cross if person = in ct

lapsed memory witnesses- if judges believe they’re lying, can be challenged ≈ someone who just changed their mind

(i) debate- can you conduct an effective cross on a lapsed memory witness?

(ii) in recent yrs- LMW = PIS

(iii) Owens- prior id, lapsed mem, imposs to cross

(a) Sct- this satisfies evid rules & confront clause

we say this = inconsist & subj to cross (PIS)

(b) or- special exception for ids- unintended conseq- when no in ct id

(i) Owens- used special id rule- ( decide @ consist/inconsist

(ii) other cts have said lapsed mem = inconsist

(c) if dies- ( come in, no PIS, no PRT

(d) if recants- comes in

(e) agrees- comes in- special rule for PCS to buttress in court id

f) Rowe- shows tension betw orthodox rule & new rule

(1) orthodox rule- you can’t impeach your own witness

(2) if reason = that can’t use PIS for truth, if your in a jur where CAN use PIS for truth, throwing out rule @ impeaching own witness ( a problem

g) Confrontation Clause issue- just requires x-exam SOMEWHERE- prelim hearing gives you your one bite

(1) California v. Green- id’ing drug supplier & lapsed memory

(a) today- police hold sentence as leverage until after trial even though will have a rough x-exam

(b) evid outcomes

(i) if witness = dead at time/trial- no PIS, all prior ids = hearsay for the truth

(a) ?:prior reported testimony/Ohio v. Roberts- w/absent witness, prelim hearing statements come in for truth

(ii) if witness = sick at time of trial/can’t remember- Owens- CC = satisfies by prosec’s abil to badger the sick witness

(a) ok w/in range- inconsistency & adeq of cross

(b) prob: this just elicits sympathy

(c) but- pers w/tenuous hold on reality may not be a believable witness

(d) in Owens- statement to the cop

(i) prelim hearing adds x-exam, should ease CC concerns (Ohio v. Roberts)

(e) Neub: Rehnq = wrong when memory failure = because of sickness- x-exam ( just shouting

(i) this= unstable area 

(ii) will be treated as not inconsistent

(iii) OR inadeq for confront clause

(iii) if w recants- PIS, satisfies CC- can be crossed on the stand

(a) Johnson- delayed cross ( enough

(b) Johnson = repudiated in Green

(iv) if w agrees- no more PIS- only comes in to rebut recent fabrication or id exception to buttress in ct id

2. Prior Reported Testimony

a) cross-exam already took place (occurred at the ideal time)

(1) (PIS- issue = able to have an effective deferred cross)

b) witness has to be unavailable

(1) if witness = avail, use PIS > PRT

(2) Sct- Owens

(a) lapse mem witness = unavail for purpose of PRT

(b) LMW = avail for purpose of PIS

(c) rules = bent to get the testimony in

c) common law- PRT = narrow

(1) req’d replay of same trial- identical parties & issues

d) expansion

(1) need same parties

(2) issues nn have to be the same (civil only)

(3) TWO LINES

(a) Gaines- conservative view- target party in 2d proceeding has to be same person who crossed in 1st proceeding

(i) conservative jurs- identical pties or predecessor in interest

(b) Lloyd- further expansion- identity of interest & motive = enough, don’t have to have the same parties

(i) prob- if pty in case 1 ( know as much to cross the witness as party in case 2

(ii) PROB: if case 2 = criminal- CONFRONTATION CLAUSE

(a) admitting this evid in civil cases may be ok, but in CRIM CASES, IDENTITY OF PTIES = REQ’D

3. Party Admissions can come in if inconsistent w/person’s trial position

a) CONTRARY TO TRIAL POSITION

(1) must have a theory about why statement = contrary to declarant’s trial position

b) MADE BY A PARTY: choice of parties will effect the evid that comes in

(1) in Bill, is Mrs Bill = suing, Mr. Bill’s statement ( admissible

unless- ADOPTIVE ADMISSION- where reas people would have responded & you don’t many jurs say AA

(a) arg: Mrs. Bill, in her silence, assented to Mr. Bill’s admission

(2) admiss only against party who made statement

(a) e.g.: if joint trial (∆1 & ∆2); ∆1’s cellmate testifies that ∆1 said ∆1 did it- classic PA- inconsist w/trial position, offered for truth, ∆1 can self cross (5thA prob)

(i) can’t get severance, statement only implicates ∆1

(b) PROB: statement may bleed off v. other ∆s in jury trials 

(c) in crim cases- DEMAND A GRUTEN severance if one ∆ made a statement that will harm other ∆s

(i) when evid rule ( allow evid in (PA only admiss v. party)

(ii) AND ∆2 can’t make ∆1 take the stand

(a) co-∆s CAN implicate themselves in court- if the ∆ = on the stand, no severance bec. other ∆’s lawyers can cross

(i) in e.g.: ∆1 = witness > declarant here

(iii) e.g. for a severance: ∆1’s cellmate testifies ∆1 said ∆1 & ∆2 did it

(a) statement theoretically admiss only v. ∆1

(b) jury wont be able to exclude ∆2’s inculpation from this testimony

(c) demanding severance assumes ∆1 ( take the stand, if ∆1 takes the stand, ∆2’s lawyer can cross

(iv) gov hates severance- expensive & more likely to get a conviction w/joint trials- ALTERNATIVES TO SEVERANCE: 

REDACTION- cross out parts of statement that implicate ∆2 & provide redactive version of statement to the jury

(a) convert statement to co-conspirators- statement of ∆1 in furtherance of conspir binds all members of conspir 

PROB: unlikely a post-conviction statement will qualify for conspiracy exception- in TN- also statements to conceal a conspir, but even there, this = fading out

(i) prob: confrontation clause- CA v. Green- cross at prelim h (theoretically); Owens- opport to cross in ct; Ohio v. Roberts- credit card- prelim h

Lee v. IL- attempt to convert PA -> DAI- recip confessions offered v. each co-∆; Sct- no- no cross- one bite rule works until... Bourjaily

(d) Ohio v. Roberts
(i) hearsay rules & confront clause = 2 diff sets of rules

(a) confront clause sets a min for crim cases, ( automatically satisfied by H exception

(ii) orig: H exceptions based on idea certain evid ( need to be crossed

(a) CC = minimum, separate from evidence rules

(iii) here- conceptual change- Blackmun says that if there’s a H exception, no cross needed EVEN IF THERE’S A CONFRONTATION CLAUSE PROBLEM

(a) CC = defined here by the H exception

(b) if evid falls w/in a FIRMLY ROOTED H except, OR

(c) there is a showing of particularized guarantees of trustworthiness

(e) Bourjaily- informant testifies as to what the drug-runner (Leonardo) said about delivering drugs to B, gov trying to prove conspiracy

(i) builds on Ohio- satisfying H except = enough to satisfy CC- this = rule today

(a) ANY H EXCEPTION- HOWEVER NEW- = ENOUGH TO TRUMP CC once ct has made a judgment about the exception

(b) H excepts trump CC, rather than CC driving H rules

(ii) pre-Bourj- conspir had to be established by indep evid (most state cts still require indep evid sufficient to find BRD that a conspiracy exists)

(iii) Fed cts

(a) court may rely on H statements the gov = seeking to have admitted in determining whether there is a conspiracy

(i) have abandoned independ evid rule- no other evid = req’d

(b) burden of proof = whether judge believes, by a prepond, that conspir exists- if Y- then conspir exists for evid purposes

(i) defense lawyer can still argue no conspiracy

(c) once H exception = met, no Confront Clause prob/don’t need cross-exam.  

(i) Bourj = a no bite case.  

(ii) Once conspir = found, if declarant takes the 5thA- testimony excludable under Gruten = now reciprocal admissions & can be offered w/o cross

(iii) this complicates Neub’s one bite theory

(f) TENSION IN LAW NOW- imposs to square Bourj (( viol CC to use co-conspir exception) w/ Lee- (viol of CC to use reciprocal admissions)

(i) this = unstable today

(ii) tension = @ whether to cross the 1 bite rule

c) CAN’T BE USED TO MEET B/PROD bec only = admiss v. pty that made statement

if enough other evid- can get it in & it may bleed off to other ∆s

d) have to be inconsist w/person’s self-interest at the time

e) Bill v. Farm Bureau- shaking head as indic that son committed suicide

(1) comes in as PA, despite:

(a) ambiguity of shaking head in these circumstances

(b) no personal knowledge

seems like exactly the thing that shouldn’t come in

(i) Leake- but worse- no pers knowledge

(ii) Kinder- shaking head ( a statement

f) No good theory out there to explain PAs

(1) psychology of speaker rendering speech trustworthy

(a) would require that PA = damaging at the time it was made, & this ( a limitation that’s in place

(2) post hoc rationale- shouldn’t be better off by silence > getting on the stand and having statement come in as PIS

this falls apart in jurs when PIS ( allowed for the truth or PIS ( fit req’d formalities

(3) no cross- but opportunity for self-cross/person can explain himself- PROBs w/SELF-CROSS

(a) only way a crim ∆ can take advantage of self-x = by waiving the 5thA/taking the stand

(i) self-x breaks don’t in crim cases, but confessions come in as admissions

party may have no knowledge of event

(b) if party unavail/dies- cracks self-x rationale

(i) PA = admiss even if pty ( avail, so self-x can’t be the rationale

(c) vicarious admissions-in respondeat superior sits- where pty against whom admiss being offered ( pty who made admiss

(i) increase in use of VA & DAI indicates annoyance w/H rule

(ii) liab of corp for statement of agent

(a) even if corp has no pers knowledge of agent’s acts

(b) even if agent = dead

(c) most jurs try & protect v. disgruntled employees

(i) prob: negative incentive- tells corp to fire whistleblowers so statements can’t come in

(iii) Mahlandt- statement & note from wolf keeper/curator- wolf bit child, suit v. the curator & the corp

(a) lack of personal knowledge of curator in writing note ( stop the PA from coming in

(i) underlying prob w/PAs

(ii) Fed.R.: no reqm’t of pers knowledge to allow PAs

(iii) most jurs- evid shouldn’t be excluded, should be explained by self-cross 

if curator dies- rule has no explanation, but evid still comes in even w/o abil to self-cross

(b) possible theories for admiss v. ∆2/the corp

(i) ‘s theory: respondeat superior- as long as activ = w/in the scope of agent’s author, any statement agent makes about the activity binds the principal (65% jurisdictions)

∆’s theory: can only bind a corp. if agent = actually authorized to speak (35% jurisdictions)

(ii) max ∆’s position- only high ranking officers/control group can make statements that bind corp (old rule- today, 0% jurisdictions)

crim- co-conspirators- all statements = admiss v. everyone in the conspiracy- even if pers who made statement ( take the stand

(iv) gets away from the orig psych model justifying PAs (people don’t say things against their interest)

4. Declarations Against Interest (DAI)

a) broader sweep > PA, but harder to get

b) If person making statement ( a party, have to use DAI

(1) (although something can be both a PA & a DAI)

c) Admission v. the world

(1) can use DAI to get a co-party

(2) PA: admiss v. only party who made the statement

d) Must be contrary to declarant’s interest when MADE- even if self-serving at trial

e) Preconditions

(1) declarant must be unavailable

(a) if avail- may be a PIS, but can’t come in for the truth

(2) statement must be contrary to declarant’s pecuniary, proprietary, or penal interest when made

(a) traditionally- only pecuniary interest mattered (Wilson- but was he really hurt?)

(i) Wilson- action: school board (wants to use land for something else) v. heirs when donor dies, L said land = for the school

(a) arg: statement = H, being offered for truth of conversation

(b) defense arg: DAI- declar unavail, & against declarant’s interest (giving away prop)

(i) BUT: psych model- incentives at time statement made: he’s helping himself- giving away prop but holding back a reversion interest; could have been bragging

(c) Wilson = a TRAP

(i) if statement actually transferred land- could have been statement of indep legal signif (but unlikely bec statement = made to a 3d pty) (Hanson)

(ii) ct admits testimony, but incentives at time ( look like DAI

(ii) some jurs still use old model- pecuniary, must hurt, must be perceived as hurting at the time

this = expensive, reqs lots of fact-finding

(b) TREND: TECHNICAL USE- lowers costs & expands exception

(i) looks for a theory, conceptually, that statemt = against Declarant regardless of whether decl = hurt at time

(a) ≈ any excuse will do to get around H rules

real world ( import

(ii) Carpenter- woman makes statement when trapped in car after accident- statement: “I know it wasn’t your fault”; Neub: 4 opins, all wrong

(a) mjr: divides fact “I know” from opin, only fact = admiss

(b) dissent1- this = admission

(i) Neub: this would let admissions swallow up H rule 

(ii) dissent: rule of admiss- pers knowledge = irrel- here, husb brought case- can’t come in

(iii) as vicarious admission?- would stretch underlying theory- no self-cross=avail

(c) dissent2- DAI- all comes in, single statement

(d) dissent3- DAI- single statement but none comes in bec no showing of sufficient knowledge

(e) RIGHT ANSWER- this = declaration WITHIN her interest- getting out of the wreckage

(i) modern psych would say this statement has no probative value

(ii) concern = getting free > preserving future causes of action

(f) Carpenter illustrates TREND IN THE LAW- to look for a technical interest this could be against > asking if this falls w/in psych model

(i) but then, ( need H rules- everything just goes to the jury

(ii) whole concern @ H = that jury can’t determine weight unless can hear the statement cross-examined

(iii) Gichner- fire marshall report- employees said they were smoking (against the rules)- do statements come in for truth?

(a) vicarious admission?

(i) need to know type of jur- w/in scope of employ?  authoriz to make statements?

(ii) usu. ( able to get VA- no principled stopping point

(b) Declaration against DISCIPLINARY interest- most cts recognize this as a DAI today- employees would be in trouble w/boss

(i) shift = away from strictly DA pecuniary interest

(ii) could try penal- maybe employee could be sued- but weaker DAI claim

(iii) ?at what point do we point pretense of the psych model

(iv) some cts have recognized DA SOCIAL interest

(c) DAI- tested at time statement made- can be offered later even if helps declarant’s trial position

(i) PA- tested at time offered & ?=if contrary to trial position

(d) psych model- decl unlikely to make a statement against his economic interest unless it’s true (output exception)

(i) UNAVAIL = REQ’D for output exceptions

(ii) unavail ( req’d for input exceptions (spontaneous utterances)

if statement meets conditions- admiss against the world for TRUTH, w/o cross-exam

f) e.g.: bus driver- I told Pres the brakes needed to be fixed; driver disappears

(1) Party Admission- make driver a ∆

assuming you meet b/prod in other ways & trial ( bifurcated (expensive)

(a) statement comes in v. bus driver, but jury will hear it v. the co.

(b) standard tactical process- to name individs regardless of whether you’ll be able to collect from individs

(2) to use it to satisfy b/Prod:

Vicarious admission- w/in duties, knowledge, pt of Vas- probs:

(i) if ∆ = company- more likely top find VA bec. co. can only speak through Vas

(ii) if ∆ = Pres-less likely to find VA

(iii) less of a constit prob- always prob of Due Process (no cross, no sufficient relevance)

criminal: confront cl prob- esp. if v. the Pres for manslaughter- this = the nightmare case waiting to happen after Bourjaily- is H except, when = the only evid in a crim case, enough to dispose of CC prob

(b) Declaration Against Interest

(i) pecuniary- but this = exculpatory > inculpatory

(ii) discipline in employment

(iii) social

(iv) penal

(3) Neub: most cts would treat this as a DA penal interest (statement that could get you arrested) & they’d be wrong

(a) orig- these ( admiss to manufacture reas doubt

prosec‘s nightmare: exculpatory uses- everyone would say someone else did it

(i) ∆’s nightmare- CC- DAI = admiss v. everyone

(b) law now recognizes DA penal interest

exculpatory DA penal interest- admiss in most jurs if trial judge conducts indep review that there’s an indicia of reliability to the statement before the statement goes to the jury (screen to avoid prosec nightm)

(a) Chambers, Greene
(b) ?what is the risk declarant = running

(i) in prison, you’re rewarded for being a stand up guy

(ii) what’s the universe to determ if psych model in play

(iii) if you’re opening yourself up to crim prosec should be admiss

Brown- police ( find gun, ∆’s lawyer finds police report- gun = picked up & used in another robbery

(iv) Ct: exculp DAI = admiss

(ii) inculpatory DA penal interest

(a) naming others- does this hurt or help

occurs when decl = needed to complete crime/estab crime you’re being charged with

(b) but these = rare

(c) Katsougrakis- case v. deli owner; arsonist hired to burn deli, nods Y to friend in hospital when friend asks him if he did it

(i) ct: DAI

(ii) Neub: arsonist talking to friend- to what extent is this a reasonable use of the model?- espec. when runs over confront cl

Lee- confessions of a co-∆s implicating each other ( admiss bec of CC problems

(iii) a firmly rooted H except (that would trump CC)

(iv) no showing of particularized guarantees of trustworthiness

Spontaneous, Contemporaneous & Excited Utterances- (Res Gestae)- input exceptions- so close to event that shouldn’t be separated from the events they describe- link = closeness in time to the event (concern- conscious fabrication)

g) Excited Utterance

(1) statement ≈ to a reflex

(2) lack of opport for conscious reflection

(3) stimulus/response idea, ≈ DAI- little chance for plan/calculated statement

(4) strongly established common law H exception

h) Present Sense Impression

(1) conscious formulation- but effort to describe something that’s going on in front of you CONTEMPORANEOUSLY- ≈ recording devise

characteristics of exception

(a) conscious fabrication/time to think (negative)

(b) with less stress than EU, less chance for ambiguity, statements = more reliable- less chance of perceptual collapse

(c) memory = a non-issue- ≈ video camera

controversial- not as established an exception as EU- the more consciousness comes into play, the more suspect the statement it

(d) some cts will have trouble w/this & CC- but after Bourjaily- this exception could trump CC

(i) orig- exception thought to only apply to civil cases 

(a) Houston Oxygen- “that car is going too fast”

exception = made up in HO to get black ∆s- ?dealing w/this as precedent

(ii) Bourj opens up the possib of applic in crim cases w/o CC prob

(e) some courts will parse statements- allow facts > conclusions

i) Declaration of Bodily Sense/Condition

(1) orig- to allow evid of pain

can’t feel another’s pain

(a) moans & groans exception

(2) expansions

(a) contemporaneous descript of pain (Silver)

(b) statements about past bodily condition if made to Dr. for diagnosing or treating med condition

(i) import in tort, crim, rape cases (Iron Shell)

(ii) increases the confront cl problem

(a) hyperactive source of evid- you want lots of assurances of truthfulness before you go to the exception

(iii) RULE: only allows in what a reas Dr. would need for diagnosis- not narrative

(a) allows statements about the cause or source of condition insofar as reas pertinent to diag/treatment

(b) sometimes records = parsed

(c) goes back to theory behind rule- patient has strong motive to tell truth when seeking med help

(i) better formul of rule: what patient thinks Dr. needs to know?

(d) covers statements made to a Dr. employed to testify

(3) Fidelity- proving accident v. sickness (not covered)

(a) /claimant trying to satisfy b/prod- once gets to jury, will win

(b) ‘s arg: did he complain of being sick?

(i) insur co’s response: depends on if silence = a statement in that jur

(a) if silence ( a statement (Silver)- ( H 

(b) if silence = assertive- H & ( admiss

(i) if there’s an exception here- it would be bodily condition- to show that at that moment he had no symptoms

(c) real ? = if silence = a statement at all, if is, then move to bodily condition exception to get it in

(4) Iron Shell- rape of 9 yr old girl- tells Dr. what happened & then unavail at trial

(a) Prior Inconsistent Statement?- if PIS = blocked because of a formality req’mt

(b) Bodily Condition Exception- statement to Dr.

- statement to Dr. for purp of receiving med treatment

(i) ∆- Dr. ( need this info for treatment, ( medically germane

(c) 8th Cir- accepts statements- to be medically germane- sometimes it’s import to explain to Dr. how a condition came about

(i) Neub- this = pushing it on these facts/id of the rapist

Present Description of Mental Condition

(5) must be contemporaneous

(a) statements of memory or belief (backward looking) are generally NOT admissible

(b) EXCEPT- duress challenges to wills

(i) can prove fear 2 days after will = executed to show will = executed under duress

(6) direct assertive statements of SOM- NEED A RELEVANCE THEORY 

(a) vs. non-H- Kinder- non-assertive/implied statements @ SOM- this = an earlier pt of the inquiry- 

(i) w/Kinder- can use it to go backwards

(ii) here- we know it’s H & are looking for an exception

relevant when SOM = at issue

(iii) bec. of import of mental state in culpability- this = only way to know SOM 

(iv) prob: hard to contradict

(v) idea- ≈ to physical state

(b) relevant to prove someone else did something which created SOM (Kinder)

relevant to show declarant would have done something if they could have

(i) hypo reconstruction

(ii) e.g.: future income in wrongful death action- evid = letter about husband committing adultery/hating husband

(a) in for truth of adultery

(b) in as a prediction of her prospective behavior- if she was alive, she wouldn’t have given him money

(c) controversial relevance theories- H probs, Confront Clause probs: 

(i) proving SOM to show declarant ACTUALLY behaved consistently w/intention

(a) arg against: SOM = too weak a launching pad

(b) Ct: allows declarations of intent as circumstantial evid tending to show intent = carried out

(i) Hillmon- insur claim- dead husb, no body, dead body found in creek, evid: ltr to wife: I’m going to the creek.
(ii) proving SOM to show 3d pty acted consistently w/your prospective stated intent (I’m going to Denver to meet Sam)

(a) this = the battleground today- controversial, import in crim cases, domestic viol cases

(b) while Hillmon = about intent to do something in declarant’s control, here- at issue = things in control of a 3d person

(i) a new set of free will is implicated

(ii) ? if declarant’s statement = sufficiently probative as to future actions of a 3d pty

(c) MOST USEFUL IN CIVIL CASES

(i) when you move to criminal- CONFRONT CL probs

(ii) ?: if Bourj = the rule- even new H excepts trump CC

(iii) vs. Ohio- need well devel/historical H exceptions, otherwise, can only use for civil cases

(d) Pheaster- victim= Declarant- said, I’m going to meet Larry

(i) offered to prove victim = in Larry’s company- evid = allowed here

(ii) alternatively: DA penal interest- I’m going to buy drugs- prob: this ( show Larry = there

(iii) SOM to show memory tending to prove declarant did something in the past

(a) except w/the will executed under duress- CANNOT GO BACKWARDS w/SOM exceptions

(b) exception allows less probative material (intent) in- knows jury will discount it

(c) more probative evid- memory- can’t come in- would gut the H rule- all H statements can be reconstructed as retrospective SOM

(d) Neub: if H rule = widdled to death it will be by allowing this exceptions

(e) judges sometimes admit backw statements as SOM exception (Leake) w/o realizing implications of what they’re doing

(iv) to show how 3d person acted in past- also ( admiss

(a) Shepard- wife told nurse husband is going to poison me

(i) this = strongest way to get evid in- as case in case. would go to b/prod- but very risky

(ii) ct ( let it in under this theory (to show acts of 3d pers)- H probs, CC probs & capital punishment in this case

(iii) you can look forward (Hillmon), but not backward (Shepard)

(iv) alternatively- prosec could have used statement as SOM evid to rebut intent for wife to commit suicide (indirect use)- BUT- if you need it for b/prod- disproving suicide ( enough to prove he did it 

(d) bec you can get a forward > backward looking statement in = premium on how you characterize statements

(i) remember- pt of reason we let forw in = bec. no other way to prove.  w/bward statements- there are other ways to prove it- ( necess to gut H to get evid of past events in
(ii) Smith v. Slifer- issue = guest passenger v. chipping in/passenger for hire- statements:

(a) I pd for this week

(i) admiss- backward looking (Shepard)- even though seems like best evid

(b) I pd, but I’ll deduct from next week’s payment

(i) parse statement

(ii) or- forward looking statement can drag in backward looking statement if backward statement = ancillary/puts flesh on the forward looking statement

(iii) if backward statement = central, wont come in

(iv) if both import- Neub- reasons behind rule ( sufficient to let bward statement in- we let forw in to prove intent & not bward bec would gut H & there are other ways to prove this

(c) I need change- I need to pay

admissible- forward looking statement of intent

(iii) Annunziato- union rep can’t receive anything from boss- proving A took something fr boss- evid:

(a) ∆ said to another employee- this will be by the rules

(i) no H prob- Party Admissions

(ii) theory- ∆ = setting up an extortion game

(b) employee told ∆ something

(i) ok to testify @ own statement/what employee saw

(c) Pres says to supervisor- give this envel to ∆, I have to respect a commitment I’ve made

(i) bwards & fwards statement

prob w/parsing- if this = only evid of pressure- you need both pts of statement (knocking out 1st part knocks out extortion)

(ii) this = the prob w/allowing fward statmts to pull in backwards statements

(iii) Friendly allowed statement

(iv) if case = under a theory where backw statement = central, shouldn’t be allowed in

(v) or- DAI- it’s a crime both to receive & to give (implied quid pro quo in statute- if you took the $, you squeezed it out of the co- avoids arg of bribery v. extortion)

(d) Pres to bookkeeper- draw petty cash to pay for job

(i) principally fward- ok

(e) Pres to son (new Pres)- we have to make a payment

(i) victim = gone- makes extortion hard to prove

(f) MISSED ISSUES:

(i) CONFRONT CLAUSE

(ii) DA penal interest

(iii) statements of indep legal signif

(iv) ethical issue- getting your client to change tense of statements- this = a prob w/rules that turn on ambig norms

(v) diary-- ( enough unless EU or contemporaneous recording/present sense

backward looking recollection ( enough

(e) if declarant = ∆ & it’s a party admission, ( need a RG exception

(7) DiMaria- statement- “I  trying to get cheap cigarettes” (∆ said to FBI agent)

(a) statement- negates mental state req’d to show ∆ = bootlegger

(i) admission- consist w/ ∆’s trial position

so arg- decl of present mental cond

j) Coleman- victim’s mother offers to testify @ phone convers- victim told mother man = going to kill her

(1) meets ordin indicia of H

(2) DA’s arg:

(a) excited utterance- if he was lunging after her- strongest arg

(i) defense: CC

(ii) but- established exception, CC ( a concern here

(b) present sense- but w/more consciousness, more doubt about the applic of the exception

(i) newer exception- more concern @ possib of conscious fabrication

(ii) defense: opin/predictive judgment > description

(3) pres/mental condition wouldn’t work- bec statement ( @ mother’s mental condition- @ a 3d person

5. Business Records- as evid of truth of occurrences

a) justification

(1) necessary to use

(2) inherently reliable

(a) better evid than live testimony

(b) internal co. incentives to keep accurate records

(c) PROB: today- are they inherently reliable

(i) look at real incentives- compens may depend on #s which you don’t have ultimate responsibility for

b) requirements

(1) contemporaneous- writing at time of event

(2) kept in ordin course/business

(a) busin includes profit & nonprofit associations, professions & occupations

(b) co. must rely on these records- use & importance in business

(c) ?: what = part of the job (can argue)

(d) Palmer- RR accident- internal investigation- ct: records kept by RR primarily for litigation purposes ( admissible- lack the inherent trustworthiness of BRs

(i) Doug ( concerned w/accuracy of recording (layer 1), concerned w/content/self-serving nature of the statement

Neub: if statements were incuplatory, would have come in as PA or DAI (≈ Johnson treasure hunt to see if layer 2 = satisfied)

(ii) Fed. R.- ct’s discretion to exclude any BR if the source of info or other circumstances indicate the record lacks trustworthiness 

someone must explain the record-keeping mechanism to the judge

(e) record keeper DOES NOT have to appear

(3) business duty to report 

(a) in pure business sit- unbroken line inside co. w/everyone in co having business duty to report- sufficient to satisfy BR exceptions

(i) can use layers w/o independently validating them w/H exceptions
(b) if no business duty to report- need to find separate H exceptions to get information from the layers into evid- TEST EVERY LAYER FOR A H EXCEPTION

(i) once you’re satisfied that the scribe is accurate (layer 1)

(ii) everything told to the person keeping the BR has to be tested for H exceptions if outside a business setting

(iii) BR exception alone ( enough to get in the info in the layers

(iv) if no exceptions- you need the people who made the statements

(v) Johnson v. Lutz- police report entry inadmiss for truth where informant = 3d pty under no duty to report (except civic duty- ( fall under the exception)

(a) no business incentive for citizen to report accurately

(i) recognition of a civic duty to report would be a big step to gutting H rule

(b) can’t get H in in this way

(i) if personal appearance of recordkeeper ( satisfy H, the record can’t be enough

(ii) would gut the H rule

(c) look at the layers

(i) layer 1: cop writes down words of witnesses- BR- notebook = admiss as what the policeman wrote down

(ii) layer 2: getting in what was said to cop requires a separate H exception

(iii) excited utterance- “did you see that”

(iv) DAI- “it was my fault” (if against trial position)

(v) PIS

(vi) SOM

(vii) PA

(viii) if there’s no exception- you need the people who made the statements

(vi) e.g.:w/bus driver- telling nurse I told them to fix the brakes

(a) need the nurse

(b) need H except to get in truth of bus driver’s statements

(i) easier to get in incupatory > exculpatory statements (( friendly rules)

(ii) PA

(iii) DAI

c) in Crim Cases

Johnson governs- bec of layer 2 (no layer 2 in PRs) must be a H except anyway ≈ to an ordin exception

(1) policy issue if you’re prepared to dispense w/layer 1 in crim cases & say recordkeeper ( have to come in

(2) Drugs: Oates- issue- heroin v. talcum power, usu. ∆ stipulates lab report = ok- here chemist = dead & there are probs w/the report, ∆ ( stipulate

(a) ?:can you exempt chemist & allow report in

(b) most cts- NO- BR except can’t be used- even at layer 1- it that’s what ∆ insists on 

(3) Hospital: DiGiacomo- nurse takes statement that becomes relevant later- ∆ pleads self-def, told nurse other guy did it

(a) concern = accuracy of info being given to nurse (layer 2) > accuracy of record (layer 1)

(b) harder to get exculpatory info in- need a separate H exception

(i) for inculpatory- have DAI, PA

exculp- prior consist- to disprove recent fab, bodily condition- if medically germane (Iron Shell)

(4) Silence: absence of something in the records

(a) if it was regular practice of business to record certain matters (e.g.: payments), lack of an entry may be allowed to prove nonoccurrence or nonexistence of the matter

(b) does lack of statement create a H problem at all (Silver)

6. Public Records

a) justification

(1) better evid

(2) economic justification- don’t want to stop the workforce

(3) no motive for lying

b) records kept by gov after some investigation

c) public employee must have duty to record

d) may dissolve layer 2 requirements- makes it easier to get substantive conclusions in

(1) factual findings of a gov agency done in a neutral way can come in for truth of contents w/o addt’l H except

(a) for assertions about what evid shows

(b) up to opponent to discredit neutral investigation

(2) Senate Comm Hearings- credible fact-finders under this exception

(3) not police reports

(4) not reports w/ultimate goal of issuing a penalty

e) Elcona- proving the color of the light

(1) as a BR

(a) layer 1- offered to policeman- no prob

(b) layer 2- prior consistent statements can only come in to rebut recent fabrication > for truth- jury must be charged this way

(2) officer’s evaluation- as a PR

(a) layer 1 of PRs sucks up things that would be layer 2 in BR

(b) Elcona- substantive conclusions of the report come in

(i) controversial case- farthest in treating eval statements as facts for PR exception

(ii) backward looking police report ascribing fault

(iii) data underlying fact-finding comes in as well

f) Crim Cases

(1) PR = inapplicable to crim area- CONFRONT CL PROBS

(a) no cross

(b) use of gov accusations w/o cross

(2) even after Bourj- Neub: Sct won’t stand for it- PRs ( intrinsically trustworthy enough

7. Non-Class Exceptions- used VERY RARELY

a) if judge says this ( fit in any exception, but I’m letting it in anyway bec. it’s probably it’s true & I don’t want to deprive jury of this

b) requires

(1) circumstantial guarantees of trustworthiness

(2) necessity- offered on material fact, more probative as to that fact than other evid so that interests of justice = served by admiss

(3) notice to adversary

8. Confront Cl (6th A- right to cross & confront) & H Exceptions

a) Prior Reported

(1) unavailabil req’d

(2) reliability

(a) H except (Bourj)

(b) partic guarantee of trustworthiness

b) Other H Excepts

(1) need unavail

(2) reliability

(a) H except (Bourj)

(b) partic guarantee of trustworthiness

IX. Circumstantial Evidence

A. Statistics- cannot in themselves satisfy b/prod (but can help)

1. even though eye witn testimony may not be as probative as statistics, cts ( like statistics

a) resistance to determinism & myth of free will

2. echoes of Hillmon/Shepard (forward/backward dichotomy)- we’re more likely to accept stats as forward predictions > to reconstruct past events

a) McClesky- resist to stats - Sct said study @ race of victims effecting cap punishment ( enough- have to prove racism tainted this case

3. inferences about life expectancy drawn from gender, race- unlawful

a) may be correct- but so harmful to society that we can’t use them even if statistically correct

b) this has yet to reach car insur premiums based on gender/age of driver

Smith v. Rapid Transit- bus hits car, driver can’t remember anything-but has the bus schedule

c) ct: raw stats ( enough to satisfy b/prod

d) ways to shift burden

(1) create a presumption

res ipsa locquitor- high statist probability so we’ll shift burden - ≈ heroin presumption

e) ?: when is probability high enough to use it

B. Propensity Evidence

1. Zackowitz- motivated my punishment of death, murder case- issue: premeditated murder v. manslaughter, prosec offers evid that Zack had guns in his house to show this = the kind of person who would plan a killing

a) RULE OF ZACK: you cannot use PROPENSITY evidence to prove a person acted consistently w/that propensity

(1) too probative & ( consist w/our ideas about freewill

(2) legal system focuses on this act > character

(3) this = eroding today- espec w/viol v. women cases, incr. understanding of patterned behav

(a) - past is coming in- relation = about the same person- common course > motive MIMIC

(i) prob- every person who engages in violence NN engages in murder

(a) patterns may be too probative- how should law deal w/this?

(b) once it’s in- a jury charge wont fix it

(c) Neub: we’re moving to a 2 track world

(i) crimes betw people living together- patterns = import

(ii) crimes in rel to outside world- Zack will hold firm

(iii) have to completely trash or preserve Zack

(iv) prob: proposal ( deal w/stranger/date rape

(b) Kennedy rape case, past ( come in

b) prob: Zack = easily undermined- Steele- well known drug dealer sells talcum powder > heroin (against IL law saying you can’t purport to sell heroin & sell talcum powder... assuming this = constit-)

prosec theory- buyer reas believed he was getting heroin, ∆’s past acts known to buyer, caused buyer to act in a certain way

(a) fit any MIMIC exceptions- but ct allows evid (p.969)

(2) Zack objections- must try ∆ on partic acts > being a dealer in the past

MIMIC EXCEPTIONS- if prosec can show char = relev to prove something specific in case > propensity, can come in for that specific thing- YOU NEED A THEORY TO RENDER PAST RELEVANT- MIMIC evid = for b/prod

(3) PROB: fantasy jury instruction

(a) you are not to take this as evid of propensity, only to show (a MIMIC exception)

what level of efficacy does this charge have for a jury

(b) what level of risk are you running as ∆ lawyer that past will come in anyway

(i) if past will come in anyway, ( lose anything by putting∆ on the stand

(ii) if wouldn’t come in- decision about putting ∆ on the stand becomes very important

(4) Motive

Accardo- tax prosec to try & get a criminal

(i) prosec- introducing back tax returns to show large gambling earnings (gambling = illegal at time)- to show motive to falsify tax returns to hide illegal income

(ii) ∆- this = propensity > motive

(iii) prosec’s theory- change in tax laws- no longer ok to id self as gambler- created the need for ∆ to take risk on returns & made up story @ being a beer salesman to cover up gambling activ

(5) Identity

(a) proving capacity to commit offense (specific strength, tools)

(b) Montalvo- heroin possession conspiracy- ∆ ( have any heroin at time of arrest, prosec introduces knife w/traces of heroin on the blade

(i) prosec: knife shows link/tool for committing crime- proves ID of accused

(a) would need other evid- this = just one thing to show jury

Neub: this arg shouldn’t have worked

(ii) ∆:

(a) a crime to have a pocket knife

(b) relevant

(c) bad acts in past ( relevant to conspiracy today (Zack)

(d) Neub: better arg- exclude chem analysis & just show possession of tool

(i) heroin on blade = irrel on abil to cut heroin

jury would see heroin evid as evid of guilt

(6) (Absence of) Mistake (this wasn’t a mistake)

(7) Intent

(8) Common Course of Conduct- this = a single integrated set of events

(a) either

(i) part of a huge plan

(a) Little- need to show special event that indicates that specific act at issue = part of a coherent series of events

(ii) habitual behavior that’s psychologically driven > mere propensity

(a) danger in allowing these patterns: history of crim law = full of quack scientists creating categories

(b) may be too probative

(iii) be careful to disting from propensity

PROB in CRIM CASES

(b) letting in past puts pressure on 5thA to have ∆ take stand to rebut inferences about his past

2. Prior Criminal Acts

a) if ∆ ( take stand, w/o MIMIC- jury will not know @ ∆’s past

(1) tactical judgment @ putting ∆ on the stand

evid of PCA CANNOT COME IN FOR B/PROD

(2) look to theory behind rule to see what you can use/not use

(a) theory allowing evid in = on ∆’s credibility- ( to prove guilt/innocence

(i) for propensity (Zack)

assumption in allowing evid in: someone who has committed a crime = more likely to lie than someone who has not committed a crime (this = overinclusive)

b) ?: is every PCA probative on credibility 

(1) some jurs allow everything in

(a) cheap, easy, no time to apply rule

(b) prob: puts pressure on ∆ to testify to defend himself

initial policy arg against allowing PCAs in always FAILS- that if ( satisfy MIMIC, unconst to let it in- Zack sets the minimum standard

(i) either = DP violation or improp limit of ∆’s right to defend himself

(ii) this arg HAS resulted in abandonment of extreme position/allowing everything in

FACTORS- when is nexus betw truthfulness & PCA strong enough to allow PCA in

(c) seriousness of past act

(i) offenses ( satisfy the nexus

(ii) line = between misdemeanor & felony

(a) all felonies = outside social compact

(b) misds- depend on jur

(iii) import in plea bargaining of getting offense > misdem.

(d) timeliness (how long ago did it happen)

(i) yrs usu = the cut off- this varies by jur

(ii) ?: if nexus has become so attenuated bec prior = stale- make the arg

(e) similarity

(i) prob: prejudicial > probative- similarity may weigh against letting prior in

(a) offering evid here for credibil, not propensity (Zack)

(b) w/similarity- more of a chance jury will look at it for credibility

(f) dishonesty (is offense assoc. w/falseness- e.g.: drunk driving v. perjury)

(i) some jurs disting betw 

(a) offenses unrel to telling lies- offenses of violence, temper

(b) vs. falsity crimes- counterfeiting, perjury, fraud- where essence of crime = deceit

(i) under Fed. Rules- these crimes come in

(g) most jurs give trial ct discretion to balance the factors

(i) = disparities in the law

need to know the rule of the jur before you put your ∆ on the stand

(ii) usu. pre-trial hearing on admiss of PCA

(a) if ∆ loses Zack motion here- more likely to settle

c) on cross, prosec can get in

(1) bias

(2) crim convicts

(3) prior bad acts that ( result in crim convict

need something that could have been prosecuted- lies ( enough

(a) it’s the acts > the convict that render you not credible

(b) conviction just certifies the act

(c) to avoid trial w/in trial here

(i) prosec. must have good faith belief prior bad acts occurred

prosec. must be able to show judge/∆ reas evid that prior bad acts occurred (not for the jury)

(a) prosec can use evid to pry ∆ if ∆ denies acts

(b) if ∆ still denies

(i) prosec can’t introduce extrinsic evid (ct may allow some in)

(ii) can’t assume priors occurred even for credib purposes

judge has to charge jury not to believe anything about prior bad acts

(iii) failure to charge jury in this way = reversible error

(iv) if ∆ vigorous in denial pre-trial & prosec’s pre-trial evid = thin, judge may stop prosec. from asking the ?s at trial

if ∆ denies PCA or PCA ( result in conviction- don’t want to embroider 2 trials into one (efficiency)

(4) judges may excuse jury & hear prosec’s evid

(5) judges may hold pre-trial factual hearing

d) possib due process problem

(1) judge may tell jury BRD on prior act (risks trial w/in trial)

(2) may not give this to the jury

Levels of Risk that Past will come in

e) Passivity- if ∆ remains passive- level = MIMIC level- regardless of what ∆ does, prosec can use MIMIC exceptions to get evid in

(1) if ∆ ( take stand, w/o MIMIC- jury will not know @ ∆’s past

(a) tactical judgment @ putting ∆ on the stand

f) Testimonial Level- if ∆ testifies- substantial risk that jury will be told about ∆’s past

evid supposedly comes in only for CREDIBILITY/reputation- but jury may hear it as propensity

(a) ∆ can get a jury charge that this evid = only for credibility, but not for truth- ?: does this help?

(2) key enforcement mech: EVID COMING IN FOR CREDIBIL CAN’T SATISFY B/PROD

(a) by definition- this evid ( coming in for the truth

(3) Cross exam avail v. ∆ to get past in

(a) cross for bias, corruption, interest

(i) always avail on cross- even if it discloses ∆’s past

(ii) challenge objectivity of witness

(iii) show person has a motive to lie so all testim = tainted by the motive

(a) e.g.: lighter sentence promised to witness

(iv) Abel (p.506)- memb in Aryan Brotherhood- gang has pledged to stay together to discredit anyone trying to convict another member

(a) comes in for credibility > conduct

(b) analytically- could make an arg for conduct

(c) generally- no factual ? @ whether events took place

(i) but: if witnesses had denied exist of gang/denies fact on which allegation = based

(ii) worry = trial w/in a trial

(iii) most cts will allow some extrinsic evid- may req prelim showing by cross-examiner that events happened

(iv) charge will be that jury can credit the denial 

(b) prior  convict, maybe prior crim acts

g) ∆ invokes own character- then all bets are off

(1) ∆ can invoke, ( can’t (Michelson)

(2) pleas of insanity/mental condition open up char
(a) Santarelli- when ∆ pleads a mental condition that mitigates charge, opens door to ∆’s past to rebut this

(i) must assess the nature of the plea/relev of past info

(3) entrapment- opens door to past

(a) lack of propensity to commit act = element of the law of entrap

C. Reputation and Character

1. can’t use someone’s reputation against him, BUT if ∆ invokes it, fair game (can’t let just one side come in)

a) Michelson- ∆ charged w/bribing revenue agent, claims pd bec of extortion > bribery, calls char witnesses

(1) nature of cross turns on theory of what w = testifying to

(a) proof of reputation in community

(i) what other people saying about you- congealed H

(ii) cross: show things are out there that W ( heard about

(a) have you heard ?s, rumor ?s

(b) jury will hear all ?s

(c) limit: prosec must have good faith belief that rumors = circulating

(d) this = a way to get arrests in that would never come in under MIMIC

(b) for witness’s opinion of ∆

(i) more expensive but more precise

(ii) based on ∆’s observations

(iii) cross: rumors no longer relevant, now:

(a) what are you basing your opin on? (won’t necess deal w/rumors)

(b) would your opinion be changed if...?

(i) jurisds = split on admiss of these ?s- tendency to limit to kinds of facts W should have known

(ii) if import facts = missing fr W’s assessment, W can’t be an expert

(iii) most jurs ( allow arrests here in x-exam

(c) to prove specific acts tending to show a char trait

(i) most accurate

(ii) ≈ map w/scale of 1” to 1”

(iii) cross: narrowest cross-exam

(a) BUT- subj to rebuttal witnesses coming on to testify about ∆’s other char traits

2. Victim’s Past- rape trials, assault & battery/self-defense

a) EASY SETTING- should be admiss when

(1) traits = known to ∆

(2) traits = a  factor in ∆’s actions/consist w/ ∆’s theory of exculpation

(3) common law allowed this- to prove reas belief your were in fear > truth

b) HARD SETTING

(1) if you don’t know v’s reputation- should it come in for truth

(a) for many  yrs- no

(b) now, distinction = crumbling- modern flow toward allowing both in

(i) explore v’s past to exculpate accused

(ii) = open season on vs

c) traditionally- hard to get in ∆’s past, easy to get in v’s past

(1) this is why rape cases ( prosecuted- price = public humiliation

(a) consent before = some evid of consent this time if ∆ knew of past consent

(b) if ∆ ( know v’s past- v’s past used to infer she acted consistently w/past 

d) this has shifted- ?how much of old rule do you throw out

(1) max prosec position- flip rule entirely- shield v’s past, open ∆’s past

(2) allow both to come in

(3) allow neither (strong de facto result)

(4) stay w/trad rule- protect ∆, not v- NO JURS do this now

e) ∆’s Political Past & Prosecuting Hate Crimes

(1) ?Limits

(a) Title VII- employ discrim- disparate treatment- looking for a purpose- motive of actor = critical 

(b) vs. 1stA- associational/political priv that limits use of person’s past even if relevant under MIMIC

(i) attendance at racist lectures

(ii) taking out racist books fr libraries

(iii) writing racist essays

(iv) TODAY- no acknowledge of a special 1stA priv- the effect of this on a robust exchange of ideas should be considered

(a) risk of people being tried for who they are (being racist) > what they did

(b) (arg against all hate crime statutes)

(2) What can you use group membership for

(a) that ∆ acted consist w/group’s tenants (Zack problem)

(i) allowed

(ii) 1stA priv blocks linkage betw memb & action

(iii) Batson- ?: bec. forbidden inferences have no link v. bec. it gets to a value we want to preserve- inferences too destructive even though may have some probative weight

(a) can’t use gross inferences

(b) case: no pre-empts on basis of race in jury selection

(i) difficult to prove

(ii) has been expanded to gender as well

(b) to show SOM/motive

(i) same inhibitions

(ii) membership to show someone intended/believed something (interior mental state) > to show action

(c) credibility- would come in only on cross-exam

(i) can be used as long as group ( religiously defined (free exercise problem) (Abel)

D. Civil Prosecutions & Using the Past

1. Zack- propensity can’t be used to prove behav consist w/it

2. Propens- same or higher protection in civil cases- ( admiss 

a) MIMIC exceptions- when case seeks punitive damages or is more like a criminal case (intention = important)

(1) mortal turpitude

(2) egregious behav

(3) w/negligence cases (breach of contract, non-intent tort)- difficult to satisfy a MIMIC exception, EXCEPT

(a) Common Course of Events- external explanation for event

(i) civil analogy to common course of conduct (Little)

(ii) PATTERNS of occurrences, admissible; isolated occurrence ( admiss
(iii) Dallas Railway- pers hit by streetcar when getting off- did driver wait long enough?  poss evid:

(a) passenger got on one stop before- I had to run, he stopped & started very quickly

(i) general propensity evid ( admiss

(ii) single incident, most cts ( allow- more prejudicial > probative

(b) passenger: at all 3 stops before, same thing happened

(i) ?: when do you have a sufficient pattern- this = an issue judges face

(ii) cases erratic on deciding when you have a pattern- ARGUE PATTERN TO GET EVID IN

(c) possib larger explanation for small pieces- driver left late today (assuming this ( habitual)

(d) in CIVIL- only need to show pattern > the larger explanation

(b) Habit- habitual behav = admiss in civil cases- internal explanation for event

(i) Halloran- mechanic habitually heated freon w/torch > warm water; one day- explosion
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