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I.  Erie and Choice of Law in Federal Diversity Suits
Must look at policy, not just rules
Policy- irony of Erie-Hanna is that Erie overruled Swift so that st. law from judges and legis. treated the same, but then Hanna by construing "substantive" more narrowly when have FRCP or fed. stat. said Cong. has power to trump st. substantive law while fed. judges can't under Erie, plus Cong. can trump st. substantive law under Const. powers other than the power to make fed. ct. procedural law.

-If fed. ques., obviously follow fed. law.

-If diversity case:


A.  If there's a fed. stat. involved

(incl. fed. procedural stat., e.g.  1404 venue)



1.  If Cong.'s Constitutional power to make this stat. rests on other than its power to make procedural rules for the fed. cts., e.g. the power to reg. interst. commerce, then the fed. st. trumps based on the Art. VI Supremacy Clause.



2.  If Cong.'s Const. power to make this stat. rests on its power to make procedural rules for the fed. cts. (Art. III 1 power to est. fed. cts., Art. I 8 power to make proc. rules for the fed. cts. since such rules "necessary and proper" to exercise power to est. fed. ct. under Art. III.)




a.  If fed. stat. clearly on pt., then it controls if its merely "arguably procedural" since cts. presume Cong. won't use its power to reg. fed. ct. procedure to make substantive law, and if its "arguably procedural" then:  1) it's Constitutional as an exercise of Cong.'s power to make procedural rules for the fed. cts. (See 2. above); and 2) Art. VI Supremacy Clause of fed. stats. over st. law.

Stewart v. Ricoh p. 377- Contract 'tween P and D contained a forum selection clause providing that any dispute be litigated in NY.  P sued in Ala. fed. ct.  D moved under 28 U.S.C. 1404 for transfer of venue to NY fed. ct. because of the forum selection clause.  Issue: Should Ala. fed. ct. follow Ala. st. judicial policy of not enforcing or giving any weight to such clauses or fed. stat. 1404 allowing fed. ct. to give considerable weight to such clauses in deciding whether to grant transfer of venue to the venue specified in the clause?  Held, 1404 controls since:  1) the stat. was on point by requiring the ct. to give weight to the clause; and 2) Cong. has Const. power to run the fed. judiciary; 3) Art. VI Supremacy Clause.




b.  If fed. stat. not clearly on pt., then do Harlan/Hanna test and Byrd/York (so these sneak in throught the back door even though Hanna wanted arg. procedural test rather than the Erie tests) to determine if deciding the fed. stat. is on pt. (and will trump as long as it's arguably procedural, which it always is) will abridge st. "substantive rts." as defined by the above tests.  (Why?- Neuborne reading this into the ct.'s analysis in Walker, that "arguably procedural" test which would applied if decide the stat. is on pt. isn't enough to protect substantive rts. so as to avoid Harlan and Erie concerns.)

If so, decide fed. stat. not on pt. and then do Erie/Hanna tests??? (different, broader definition of "substantive," so since already did more narrow "substantive" test the Erie/Hanna test will call for st. law to be applied), treating fed. stat. as a judicial procedural policy.

***???Walker  

If not, fed. stat. trumps if it's "arguably procedural" so that it's Constitutional and the Supremacy Clause applies.




c.  If fed. stat. clearly not on pt., do Erie/Hanna test, treating the fed. stat. as fed. jud. policy, to determine whether st. law is "substantive" and so should be followed.


B.  If no fed. stat. but there's a FRCP
Hanna/Rules Enabling Act applies rather than Erie.



1.  If no conflict, i.e. FRCP and st. rule or stat. can be satisfied simulaneously, ct. should do so.



2.  If FRCP doesn't apply, see Erie analysis below

Ragan v. Merchants Transfer- 

FRCP 3 said a civil action is commenced by filing a complaint while st. law held that the stat. of lims is satisfied w/ service on D.  Held, FRCP 3 not intended to speak to the stat. of lims. but rather as a starting time for time limits re other FRCPs.  Then do Erie analysis below. 

But why need to do Erie analysis at all if the FRCP doesn't apply???- because fed. ct. not required by Erie to follow st. procedure unless it's "substantive" as defined by Erie.



3.  If direct collision or FRCP occupies the field of operation of the st. rule, FRCP controls as long as it doesn't abridge the "substantive rights" of a party.

How determine if FRCP affects "subs. rts."?:




a.  If FRCP is rationally capable of 

    


    classification as procedural,

it doesn't affect subs. rts.  Hanna maj.
Still do York outcome-determination test and look at Erie concerns re forum-shopping and discrim. against citizens of forum st., but "substantive" interpreted much more narrowly under Hanna than Erie.

-Presumption/trust writers of FRCP to write "procedure."

-Since Hanna, no FRCP ruled as abridging subs. rts.

POLICY- why "substantive" narrower under Hanna (FRCP) than Erie?  (Irony that Erie said don't treat written stat. law differently from unwritten judge-made law, then Hanna differentiates 'tween written FRCP and unwritten fed. rule).  To override FRCP whenever enforcement of st.-created rts. are altered under the Erie/York/Byrd analysis would disembowel either the Const.'s grant of power over fed. procedure to Cong. or Cong.'s attempt to exercise that power through the Enabling Act.  Also, Erie rule created for another purpose than the Enabling Act, i.e. to discourage forum-shopping and discrim. against forum-st. citizens through the application of a fed. common law rather than through fed. stat. law (but if fed. stat. law affects st. subs. rts. as defined by Erie, don't these problems still arise?), as opposed to Enabling Act which created to allow fed. cts. to govern their own procedures.

Hanna v. Plumer-p.365- Issue:  should fed. ct. use FRCP 4 by which P's service on D-executor's wife was valid, or Mass. stat. requiring executor's to be personally served?  Held, FRCP controls since (Erie concerns apply here???) 1) unlikely P would've forum-shopped for fed. ct. for the service rule; and 2) discrim. against Mass. residents wasn't an issue since being deprived of the rule too minor to be an Eq. Prot. concern; and 3) FRCP rationally capable of being called procedural since...

Burlington-p.378- confirms that "reasonably be classified as procedural" is the Const. and Rules Enabling Act test for a FRCP.




b.  Primary v. secondary conduct

If the st. rule affects primary decision, i.e. before cause of action arises (different from/before when suit filed), subs. rts. affected and st. rule controls over FRCP.

If not, FRCP controls.  Harlan concurrence in Hanna-less deference to FRCP.

In Hanna, primary behavior not affected so FRCP should control as maj. said.


C.  If no fed. stat. or FRCP involved

Erie line/Rules of Decision Act apply.



1.  If the st. rule is clearly "substantive," it controls.



2.  If st. rule is basically procedural or it's unclear whether it's proc. or subs., do one of these tests:

In doing these tests, keep in mind Erie policy/concerns:

1) Discourage forum-shopping (secondary behav. under Harlan/Hanna test) which a) affects primary behavior; b) see 2); 3) guts a "substantive" st. rule, thereby creating unpredictability.

2) Not discriminate against forum-st. residents since non-cit. chooses the forum since cit. can't remove to get fed. rule.

Swift v. Tyson held unconst. assumption of power by fed cts./violation of federalism:  1) Practical reasons- because having fed. common law created above 2 probs, and lack of uniformity; and 2) theoretical reasons- Swift based on the notion the law is "found" by judges, not made, so common law held not to be laws made by the sts., i.e. "laws of the several sts." in Rules of Decision Act.  Erie realism (Brandeis, based on Holmes)- judges make law, not find it out there, so violates federalism to allow fed. cts. to ignore st. judge-made law.




a.  York outcome-determinative test

Issue:  use st. stat. of lims. or fed. unwritten? stat. of lims.

Held, fed. ct. must use st. stat. of lims. since it's "substantive" for Erie purposes since it's outcome-determinative whether it's used since, if the st. stat. of liMaj.:  rejected outcome-determinative test since it doesn't necessarily implement the 2 Erie policies above, which should be examined instead.ms. is used, P has no suit.

-Under Harlan's Hanna test, stat. of lims. wouldn't be substantive since primary conduct not affected, only secondary conduct after the cause of action arose.




b.  Byrd balancing test

Issue:  Follow st. law which calls for judge to decide a certain type of issue or fed. policy in favor of jury?

Outcome-determinative- maybe, but this not dispositive and very speculative so shouldn't hold much weight in this case.

Balancing:  

-St. interest in judge- weak, not a rule "bound up w/ the definition of the rts. and obligations of the parties."

-Fed. interest- strong, jury to decide facts.  7th Amend.

Held, fed. policy stronger so jury.

(Other cases- if st. interest in its rule is jud. economy, this is irrelevant to Erie analysis since the case is in fed. ct.

PROBLEM:  too subjective.




c.  Hanna modified outcome-determinative test 

(Dicta since Hanna dealt w/ FRCP case.)

-Maj.:  rejected outcome-determinative test since it doesn't necessarily implement the 2 Erie policies above, which should be examined instead.




d. Hanna/Harlan concurrence
St. rule is "substantive" when it affect primary decisions before the cause of action arises, not secondary decisions re the lawsuit.  (But isn't Harlan talking about the "substantive rts." Enabling Act test?)  

II.  Preclusion/former adjudication
Policy-1) judicial economy; 2) fairness to...


A.  Claim Preclusion/res judicata

(When wasn't addressed in case 1)

-Merger- when P wins case 1, his "claim" is merged into his judgment so that he can't sue on the same cause of action/claim but only on the judgment to collect (FF+C when does so in another jurisd. as long as case 1 ct. had p.j. over D.)

-Bar- when P loses case 1, his claim is extinguished so that he's barred from suing again on the same claim/cause of action.

Policy- 1) jud. econ., deters inefficient piecemeal lit.; 2) shields litigants from oppressive relit.; 3) protects against surprise.

-DEFENSE Prec., too.

-C.P. applies when have:  1) default judgment; 2) negotiated settlement by contract or ct. order/consent judgment; 3) guilty plea/admission in civil case; 4) nolo contendere (which judge has discretion to refuse; 5) judgment w/ appeal pending, though judge will try to stall and can ask ct. to reopen the precluded case if the appeal reverses; 6) mult. theories except when can't determine damages at the time of suit for injunction, e.g. if damages not ripe so that part of claim dismissed.



1.  Defining the "claim"

-"Claim" isn't limited by what P states in complaint, so P can't "split" his claim and sue twice.

4 ways to define claim:

1) 1 claim for each theory of recovery, e.g. negl. and s.l.

2) 1 claim for each rt. violated, e.g. prop. and pers. damages

3) 1 claim for each set of similar evidence

4) present trend- "transaction" in factual terms 

(comon liabilty facts?), regardless of whether the same evidence needed to support the different theories or rts. 




a. Where single contract and single legal theory




b. Where same facts, same legal rt. violated, but 


   mutiple legal theories or remedies




c. Personal v. Prop. damage from accident

Rule- can't split claim based on one accident into 1 claim for personal injury damages and 1 claim for property damages.

Rush-p.1148- P injured in an accident, sued D in case 1 in small claims ct. for negl. to recover prop. damages.  P won.  Case 2, P sued D for much larger personal injury damages from same accident, asserts i.p. on issue of D's negl.  Held, P claim precluded since should've sued for pers. inj. damages in case 1.  It was one claim even though 2 types of damages and 2 rts. violated, i.e. rt. to bodily security and rt. to security of prop.

Policy- judicial econ., same evidence when one accident but 2 types of damages.

Vasu- Vasu injured in car accident.  Vasu's ins. co. pays him for the car prop. damage.  Ins. co. sues person Vasu in accident w/ for these prop. damages and loses.  Then Vasu sues the same D for personal injury.  Unlike in Rush, Vasu not claim precluded.  Why?  Because Vasu's prop. damages were subrogated to the ins. co. such that Vasu couldn't have brought a suit on both pers. and prop. damages (same be true w/ an indemnity relationship).  So, if claim split due to circs. beyond P's control, no claim prec.  (See d. below)  

-Should Vasu have been i.p. on the negl. issue since D won case 1?  Only if Vasu in privity w/ ins. co.  For i.p.- D need relit. same issue.  Against i.p.- Vasu not get to use own attorneys, have opp. to be heard, so due process violation if i.p.




d. Divisible v. indivisible contracts

Jones- Parker sells car to Jones, Jones pays w/ promissory note (IOU), which Parker assigns to a Bank.  Jones misses payments.  Case 1, Bank wins suit v. Jones for 2 missed payments.  Jones then misses more payments, Bank converts the car.  Case 2, Jones sues Bank for wrongful conversion, D Bank defense that the conditional sales contract which said Bank had title 'til Jones made all payments entitled it to the car.  Held, Bank's defense precluded because of acceleration clause in the promissory note which said all payments from Jones were due as soon as Jones misses one payment, so Bank should've sued for the whole car in case 1 and title passed to Jones once Bank sued only for the installments missed to date.  Ct. viewed the note and conditional sales contr. as one indivisible contr. so Bank couldn't sue separately on them, cond. sales contr. ended when Bank sued on the note in case 1.

-Expectations of the parties matter, so that 1) if seller and buyer conceive of their continuing bus. relationship as a series of discrete transactions, P can sue for each payment separately; 2) If conceive of it as a single running acct., P must sue for all outstanding payments; 3) installment contracts/leases-must sue for all outstanding payments; 4) promissory notes- can sue on each one separately.




e. NO C.P. where couldn't bring suits together in 

        one claim because of s.m.j. probs.




f. Where law changes after case 1 





(1) Where 2nd case not valid at time of 1st 



    case

P in Case 1 wins Title VII employment sex discrim. case against city board, but only inj. relief not compensatory damages or attorney's fees.  Then sec. 1983 changed to incl. sex discrim., and 1983 allows compensatory damages.  Case 2, same P sues same D on 1983.  Held, P c.p. since case 2 is same transaction.  

Similarly (see (2)), if after case 1 Title VII been reinterpreted by S.C. to allow compensatory damages, P still c.p.  Besides, P could've challenged 1983 limitation to race discrim. in case 1.





(2) Where law governing case 1 changes after 



    final adjudication or failure to appeal

Federated Dept. Stores v. Moitie- Ps didn't appeal, then S.C. in different case changed the law such that Ps would win if allowed to sue again.  Held, c.p. since they should've appealed.  

-If law changes after appeal's been heard, still c.p. because of need to have final resolution of issues, if no c.p. then old cases be re-opened every time law changes.




g.  Defense preclusion (Compulsory counterclaim)

-Not that case 2 D should've brought the issue up on his claim in case 1 (this be c.p., see Jones, but that case 2 P should've brought issue up when was D in case 1.

Mitchell v. Federal Intermediate Credit Bank- Case 1, Bank sued Mitchell on a promissory note, Mitchell defense.  Bank won.  Case 2, Mitchell sued Bank.  Held, Mitchell defense precluded because should've made the case 2 claim as a counterclaim in case 1 since it's based on the same facts as constituted his defense in case 1.

Today, FRCP 13(a) compulsory counterclaim rules supersede defense prec. rules in many contexts (when not???)  

Policy- should we have def. prec./compulsory counterclaim when D didn't choose the forum which will determine choice of law?  D can remove or transfer if the forum be unjust and rules satisfied.




h.  Intersystem claim preclusion




(1) Case 1 st., Case 2 st.

FF+C from Const. Art. IV., so case 2 st. must give i.p. effect that case 1 st. would give.





(2) Case 1 Fed., Case 2 St.

C.P. of case 2 st. claim if could've brought st. claim in case 1 on supplemental jurisdiction.





(3)  Case 1 St., Case 2 Fed.






(a) Case 2 fed. exclusive jurisd.

28 U.S.C. 1738- FF+C means that fed. ct. must give c.p. effect to case 1 st. decision that st. ct. would give unless clear Cong. intent in the fed. exclusive law to partially repeal 1738.

If case 2 is fed. exclusive jursid. case so that it couldn't have been brought in case 1 in st. ct., sts. will almost always not apply c.p., so fed. ct. won't apply c.p. either.

(Could argue P should've brought case 1 in fed. ct. if could get suppl. jurisd. for st. claim to fed. exclusive claim?)






(b) Case 2 fed. non-exclusive jurisd.

1738- use st. c.p. rules unless clear Cong. intent otherwise, and st. ct. would probably give c.p. since could've brought case 2 in case 1 st. ct.

(Could argue P should've brought case 1 in fed. ct. if could get suppl. jurisd. for st. claim to fed. exclusive claim?)






(c) Case 2 is fed. div. case

1738 or Erie?





(4)  Case 1 fed. ct., Case 2 fed. ct.






(a) Case 1 fed. ques., Case 2 fed. div. 

C.P. effect case 1 ct. would give, so fed. c.p. rules.






(b) Case 1 fed. div., Case 2 fed. or st.

C.P. rules case 1 ct. would use, but would it do Erie analysis or just use fed. c.p. rules.



2.  Was case 1 "on the merits"

-Dismissal for lack of jurisd. doesn't lead to c.p.

-not if final judgment obtained by fraud



3.  Were the parties (P and D) in or constructively in 

    case 1

Matthews-p.1154- P arrested at a racetrack by the racetrack's security guards for disorderly conduct.  Case 1, P sued the guards for $ and inj. allowing him to go to the track w/o interference on allegation of assault.  Held, for D.  Case 2, P sued the track for same relief based on the assault and malicious prosecution for the assault.  Held, P claim precluded since, while the legal theory a little different and the D different, it's the same transaction/occurrence- same facts as basis for liability, liability of track only if guards liable since they in privity by respondeat superior.


B.  Issue Preclusion/collateral estoppel

(When issue was addressed in case 1)

Distinguished from c.p.:  1) applies even if case 2 is different "claim"; 2) i.p. doesn't prevent case 2, though in reality it usually does by precluded a main issue from being relitigated.

Policy:  1) peace and repose of society; 2) jud. econ. less so., but probs. prec. create need for joinder rules.

Direct estoppel: if same cause of action.

Collateral estoppel:  if different cause of action.

To have i.p., need to have:



1.  Same issue as in case 1

-Must have been fairly litigated, e.g. the issue was litigated but evidence arbitrarily excluded, no i.p.

-Applies to issues of fact, not procedure or pure ques. of law (then stare decisis), and mixed fact-law ques. sometimes.  



2.  Actually litigated in case 1

-Thus doesn't apply like c.p. to default judgments, negot. settlement, consent judgment, guilty plea (though still admissible as evidence), nolo contendere.

Policy- 1) Unfairness to party prec. sought against in case 2, who may have had little incentive to litigate or vigorously litigate an issue in case 1 if the amt. was small and it wasn't foreseeable that there'd be a case 2 dealing w/ that issue; 2) w/o this requirement settlement be discouraged.



3.  Necessarily decided in case 1

Policy- 1) unfair prec. a party if the issue not fully litigated; 2) But isn't there a due process issue if prec. someone on an issue not necessarily decided even if it vigorously litigated and analyzed, i.e. the ct. is overstepping its bounds by deciding what it isn't required to decide?

Russell v. Place- no i.p. were case 1 judgment could've been decided based on the issue in case 2 or based on an issue not in case 2.  -Can look to extrinsic evidence which might show which grounds the judgment was based on.

-If case 1 relief based on 2 theories (e.g. jury awards damages after finding for P both on negl. and s.l.), no i.p. since one of them might have been the real basis and the other only cursorily discussed.  Even if case 2 deals w/ both theories that case 1 judgment based on, still no i.p. in some cts. since the jury could've made judgment upon 1/2 on 1 and 1/2 on the other, though this is improper.  

-However, i.p. in Malloy v. Trombley where case 1 judgment on alternative (either of 2) grounds because case 1 judge (not jury trial ) gave a complete discussion of each grounds (Similar result if special verdict?).  This is because rationale behind the necessarily decided requirement is mainly to make sure the issue was thoroughly analyzed.  (*But isn't there a due process issue if prec. someone on an issue not necessarily decided even if it vigorously litigated and analyzed, i.e. the ct. is overstepping its bounds by deciding what it isn't required to decide?)

Rios v. Davis- auto accident 'tween Davis and Rios, who was driving a truck w/ goods of Popular Dry Goods Co.  Case 1 Popular sued Davis who sued Rios.  Jury found all 3 negl. so Popular and Davis were denied recovery.  Case 2, Rios sued Davis.  Davis asserted i.p. that Rios negl. and so shouldn't be allowed to recover since contrib. negl.  Held, no i.p. since, in case 1, jury's finding that Rios negl. wasn't necessary to it's decision.  If it was, Davis would've been able to recover from Rios.

(Today, Rios compulsory counterclaim in case 1, so would've been claim precluded in case 2.)

Policy- Rios couldn't appeal negl. finding since he won, can't preclude this issue against him.



4.  Person bound by prec. by case 1

Policy- 1) Due Process Clause says can't deprive a citizen of prop. w/o due process, which includes "opportunity to be heard"/day in ct.; 2) But jud. econ. favors prec.




a.  No i.p. against nonparties except those in 


    privity w/ those in case 1.

Policy- 1) Due process, no day in ct.; 2) Danger of collusion- if bus driver indigent, bus co. could collude w/ bus driver to get judgment in case 1 that bus driver responsible, then in case 2 passenger precluded from suing bus co. and driver too poor to pay.

U.S. v. Montana- yes def. nonmut. c.e. v. Gov. (a non-party) where Gov. financed and directed the case of P in Case 1, since that makes it mutual. 

In re MDL Civil Actions- lower ct. held i.p. against nonparties where nonparties couldn't have been joined and discovery/framing of the legal theory was done together and the "test case" was vigorously litigated by experts.  Reversed on appeal.  Maybe if parties agreed to use Case 1 as a test case they would be i.p.  Policy- due process outweighs jud. econ.

-Indemnitee not a privy, indemnitor is sometimes a privy:  

Anderson v. Fleming- Case 1, P v. contractor for pers. inj., for contractor.  Case 2, P v. City which employed contractor.

If P had won case 1 he couldn't assert i.p. against City since City not in a privy to contractor since only indemnitor can be privy, not indemnitee, since danger if contractor had no $ that would collude w/ P so P could prec. City??  

If Case 1 City loses since contractor negl. and City respondeat superior, contractor prec. in Case 2 as indemnitor???  Probably not (*simple indeminity relationship not enough to bind indemnitor unless based on a contract*), but if City won Case 1 contractor could use c.e. defensively.   Policy- Indemnitor doesn't necessarily stand in shoes of indemnitee, only if contract, esp. since indemnitee may not vigorously defend if indemnified so won't have to pay.  Also, when indemnitor isn't ins. co. but employee who's also the tortfeasor, it's unjust to deprive it of its day in ct.].




b.  I.P. asserted by nonparties





(1) Traditional rule

Must be mutuality to have i.p., i.e. nonparty to case 1 can't assert i.p. in case 2 unless was in privity w/ a party in case 1 such that it would've been bound by case 1 if case 1 had been decided the other way.  
Policy-  Fair play, can't assert prec. if couldn't be prec. by the same case if it'd been decided differently.





(2) Move away from mutuality

Indemnity circle-(led to 1st step away from mutuality) 

Anderson v. Fleming- Case 1, P v. contractor for pers. inj., for contractor.  Case 2, P v. City which employed contractor.  If strict mutuality, City can't assert i.p.   Then, if City lost, would have Case 3 City v. contractor and no decision would be just since it'd be inconsistent judgment w/ either Case 1 or Case 2.  So i.p. by nonparty City allowed.

So this was 1st step away from mutuality, let nonparty assert prec. where indemnity relationship w/ case 1 winning party.

Bernard v. Bank of America (Traynor)- broke mutuality.  Policy- jud. econ., only party that's to be precluded needs day in ct.  No reason for mutuality.





(1) Defensive (c.e. asserted by case 2 D) 


         nonmutual c.e. asserted by nonparty to 



    case 1

(SEE ***** TEST below)

Policy- For:  1) Little downside risk; 2) W/o def. nonmut. c.e., P in case 2 has no incentive in case 1 to join case 2 D, esp. if he sues a weaker D in case 1; 3) Jud. econ.

Against:  1) Risk is that case 2 D couldn't have been joined in case 1; 2) Case 1 becomes more complicated w/ more parties.

Rationale for allowing def. nonmutual c.e. more readily than off. nonmutual c.e.:  

1) a) in def. where P in case 2 was P in case 1, 

P has chosen the case 2 forum and D, so P probably foresaw case 2 when P brought case 1; 

   b) in def. where P in case 2 was D in case 1, 

less compelling arg. for prec. since P didn't choose to bring case 1, but P brought case 2 and so probably foresaw case 2 during case 1 such that it vigorously defended, plus case 2 P still had day in ct.  

Better arg. for prec. if case 2 should've been foreseeable, or case 1 stake was high enough, so that case 1 D vigorously defended (sim. factors for off. nonmut. c.e. except that here party sought to be bound chose case 1 forum, and more likely foresee case 2).

Blonder-Tongue v. U. Ill.- S.C. sanctioned Bernard for def., if not off., nonmut. c.e.

*****So look at (no hard and fast rules):  1) whether Case 2 P was P or D in case 1 (see above); 2) whether, if Case 2 P was D in case 1, Case 2 was foreseeable, or whether the amt. was sufficient in Case 1, such that Case 1 D vigorously defended; 3) if Gov. is Case 2 P, Mendoza been applied to def. nonmut. c.e v. Gov. so no i.p. so Gov. not have to appeal, etc. (see below).





(2) Offensive (asserted by case 2 P) by 


         nonmutual c.e. asserted by nonparty to 



    case 1

(SEE ***** TEST below)

Rationale- less compelling than for def. because case 2 D hasn't chosen case 2 forum and parties which would indicate it had foreseen case 2 during case 1 and so definitely vigorously defended.  

a) Where case 2 D was case 1 P, 

better arg. for off. nonmut. c.e. because more likely foresaw case 2; 

b) Where case 2 D was case 1 D, 

weakest case for off. nonmut. c.e. because least likely it foresaw case 2 and vigorously defended, plus hasn't availed itself of the cts. by bringing suit.

Exs.:

Hart v. Amer. Airlines (multiple P problem)- plane crash, each P sued separately.  If P1 loses, other Ps not precluded since not parties.  But if P1 wins, all other will assert off. nonmut. c.e.  Not fair to D, so maybe the ct. shouldn't preclude.  But here, held i.p. where P1 won case 1. 

Parklane v. Shore- Case 1, SEC v. Parklane, for SEC since Parklane had prospectus misleading to investors.  Case 2, Parklane stockholders v. Parkland, P asserts i.p.  Held, i.p. for P against D.

*****Parklane factors for case-by-case analysis:




 

(a) P or D in case 1

If case 2 D (party sought to be bound) was case 1 D, weaker arg. for i.p. since case 2 D didn't choose the forum in case 1 so was disadvantaged in that sense and less likely it foresaw case 2.






(b) Incentive to lit. case 1 where case 




    2 D was case 1 D







1) Foreseeability of case 2

Less foreseeable, weaker arg. for i.p. since more likely case 1 D didn't vigorously defend.







2) Amount in controversy in case 1

Less amt., weaker arg. for i.p. since more likely case 1 D didn't vigorously defend.






(c) Case 2 P's ability to join case 1

If case 2 P could've joined case 1 (intervention, jurisd.), and sat out not because it wasn't ready but to use i.p. if favorable verdict and to avoid the judgment if unfav. verdict, weaker arg. for i.p. in case 2 (White in Parklane said should deny c.e. in such a case.)

Prob:  Pt. of prec. is jud. econ. and above rule requires the ct. to inquire as to the motivation of Case 2 P for not joining Case 1.  So maybe ct. in Case 2 should only want to ask whether Case 2 P was aware of Case 1 and could've joined.






(d) Multiple P anomaly where case 2 D 




    was case 1 D

If there're going to be many suits after case 2, weaker arg. for i.p. since it's somewhat arbitrary that D lost case 1 (maybe out of 100 Ps a jury would choose D 50 times but just happened to choose P in case 1), and esp. if Ps had colluded to choose best P for case 1.

Also, unfair to prec. D in Case 100 when D won Cases 1-98 but lost Case 99 and D can't prec. nonparty P in Case 100 based on Cases 1-98.

-If allow i.p., incentive to settle so no i.p.  Gives early P's unfair leverage for settlement.






(e) Procedural opportunities available 




    in case 2 but not case 1

Weaker arg. for i.p. since result might justly be different.






(f) Government case 2 D

U.S. v. Mendoza- no off. nonmut. c.e against Fed. Gov., though rationale applies to st. gov., too.

Policy- 1) Gov. would have to appeal whenever lost, waste of resources; 2) S.C. wouldn't get the chance to let conflicts between the circuits develop (when gov. involved) before granting certiorari since circuits would i.p. based on the 1st case Gov. lost; 3) an outgoing admininstration could ties the hands of an incoming admin. by deliberately losing a case and not appealing.

(This wasn't a prob. when mutuality was required.)

-Mendoza prob.:  Case 1, Gov. v. GM, for GM.  Case 2 in different Circuit, Gov. v. Ford, for Gov. (no i.p. against nonparty).  Case 3, Gov. v. GM (diff. jurisd. from Case 1).  Direct estoppel calls for holding for GM while consistency of law w/in the Circuit calls for holding for Gov.  White- says consistency should trump, but S.C. as whole hasn't decided.

-Mendoza prob. of "non-acquiescence":  Case 1, P1 v. S.S.A. (Gov.), for P1 on an issue of law.  Case 2, P2 v. S.S.A., Gov. can force each successive P to relit. the law since Case 1 only has stare decisis effect, not prec. since no off. nonmut. c.e. against Gov.  Hurts Ps w/ no $.



5.  Intersystem issue preclusion



a.  Judge/jury

Parklane- Case 1 SEC v. D, SEC won injunction from judge, Case 2 D's shareholders v. D, off. nonmut. c.e. against D for damages thus depriving D of 7th Amend. rt. to jury in Case 2.  




b.  Interstate prec.

FF+C from Const. Art. IV., so case 2 st. must give i.p. effect that case 1 st. would give.




c.  Civil to criminal

-No prec. civil to crim. case since higher standard of proof.




d.  St. to fed. 

1738 governs unless Cong. "clearly intended" to partially repeal.

Policy- 1) even if case 2 fed. ques., no automatic rt. to litigate fed. ques. in fed. ct. unless clear Cong. intent; 2) fed. ct. can't give greater prec. effect that st. ct. would give its own decis. because st.'s interest in limiting the effect of its own proceedings overrides fed. interest in avoiding relitigation.

Arg. for prec.:  1 system, jud. econ.

Arg. against prec.  2 diff. sovereigns/federalism.





(1) Case 1 st. criminal, Case 2 fed. crim. or 



    civil

-No prec. when habeus corpus appeal to fed. distr. ct. after st. decis. and S.C. denies cert. since they're 2 systems and habeus corpus fed. stat. partially repeals 1738. 

-If D not guilty, no i.p. crim. to civil since standard of proof lower.

Allen v. McCurry- Case 1 found no illegal search and seizure under 4th Amend.  Case 2, D from Case 1 sued the police under 1983 in fed. ct.  Held, 4th Amend. issue precluded unless Cong. "clearly intended" to partially repeal 1738 w/ 1983.  While 1983 gave fed. jurisd. because st. cts. distrusted, it didn't clearly partially repeal 1738 at least when, as S.C. here held, Case 1 was a fair trial. 

Haring v. Prosise- Case 1, crim. D in st. ct. pled guilty.  Case 2, Case 1 D sued police in fed. ct. for violation of 4th Amend. illegal search and seizure.  Held, 1738 applied so use st. i.p. rules, which said no i.p. since 4th Amend. issue not litigated in Case 1 and guilty plea wasn't an admission or waiver that 4th Amend. not violated.





(2) Civil cases






(a) Case 2 fed. ques.

(1 system)- fed. ct. gives i.p. effect that st. ct. would give because of 28 U.S.C. 1738 FF+C fed. to sts. unless clear Cong. intent to partially repeal 1738.

Kremer v. Chemical- Case 2 gave i.p. effect in fed. Title VII employment discrim. case to Case 1 st. ct. decision upholding st. admin. finding that no employ. discrim. took place since Title VII wasn't clearly intended to partially repeal 1738.






(b) Case 2 fed. exclusive jurisd.  

1738- i.p. effect st. ct. would give unless Cong., w/ the fed. exclusive jurisd. stat., clearly intend to partially repeal 1738.

Argument:  since st. ct. couldn't hear the fed. exclusive jursid. claim, implied partial repeal of 1738 for all fed. excl. jurisd. claims.  But Kremer seems to have a strict test for implied partial repeal, and jud. econ. in favor of i.p.






(c) Case 2 fed. diversity case

1738 or Erie.




e.  Fed. to st. 

St. ct. has discretion, but usually gives i.p. effect to fed. cts. because of "comity," i.e. courtesy in return for 1738, and maybe Supremacy Clause.

(If fed. was diversity case, would it do Erie analysis or use fed. c.l. to determine what i.p. effect it would give its own decision.)




f.  Fed. diversity to fed.

Case 2 ct. would give i.p. effect Case 1 ct. would give, but would fed. div. ct. do Erie analysis and probably choose st. i.p. rules or just use fed. c.l.?




f.  Intersys. administrative prec.





(1) St. admin. to fed. ct.

28 U.S.C. 1738 not apply, but by fed. c.l. fed. ct. gives prec. effect to st. admin. decis. that st. ct. would give unless clear Cong. intent otherwise (less likely prec. if the admin. decision wasn't much like judicial process or st. admin. agency decided fed. const. ques.)

This represents shift in power to executive branch. 

U. of Tenn. v. Elliot- no i.p. of Title VII claim since Cong. intent not to have i.p. from st. admin. to fed. ct. evidenced by creation of EEOC to review st. admin. decisions.





(2) St. admin. to st. ct. to fed. ct.

1738 prec. effect of st. ct. given.

More prec. effect than (1) since 1738 applies.

Fed. ct. give prec. effect if st. ct. had power to review fact-finding of admin.

-"Clear intent" by Cong. to partially repeal 1738 will exist if stat. allowing appeal to fed. ct. requires prior adjudication by st. admin. agency.

III.  Complex Multiparty Practice
Policy- joinder rules reflect c.l. preclusion rules, designed for jud. econ. and due process fairness to the parties.


A.  Joinder of Claims


1.  FRCP 18
-No restriction on joinder of claims on a party already bringing the orig. claim, a counterclaim, a cross-claim, or 3rd-party claim, except s.m.j., so can basically bring up any claim as long as can get s.m.j. and joinder of the party.

-Never required, except to avoid c.p.

-No suppl. jurisd.



2.  Counterclaims- FRCP 13(a)-(f)
Policy- Compromise:  1) Complusory- jud. econ., get claims between the parties into the same action; 2) Permissive- not want suit to get too complicated w/ unrelated claims, and not want to force D to bring unrelated claims in P's chosen forum.




a.  Permissive counterclaim- FRCP 13(b)

Discretion of D, doesn't have to be same transaction or occurrence as P's claim against D.

-No supplemental jurisd., so need independent basis.




b.  Compulsory counterclaim- FRCP 13(a)





(1) "Same transaction or occurrence" 




         as opposing party's claim.

1) Same test as modern c.p. test, i.e. if D's counterclaim is "logically related" to P's claim, which may mean that the counterclaim wouldn't have arisen "but-for" the events which gave rise to P's claim.  (Prob.- hard to define.) 

(2,3, and 4 the same?)

2) Common liability facts (not common damage facts)- if yes, definitely same transaction; if no, maybe still logically related/same transaction, so too narrow of a test.

3) Or that evidence same for both claims (jud. econ., ct. doesn't want to examine same evid. twice).

4) Same issues of law and/or fact.

5) Would there be *c.p. if counterclaim not brought?

-If there'd be c.p., or there'd be a chance of prec., i.e. prec. if one party wins but not the other, treat counterclaim as complusory. 

-If there wouldn't be c.p., doesn't mean counterclaim isn't compulsory since:

*Cts. tend to construe "same transaction" more broadly for purpose of inclusion, i.e. suppl. jurisd. over the counterclaim, than exclusion, i.e. whether c.p. if counterclaim hadn't been brought.  This isn't acknowledged, though.  

Why?/Policy:  Inclusion- jud. econ.; excl.-c.p. is harsh, and cts. want give party chance to bring suit in forum of its own choice at time of its choosing rather than having to bring it in forum and time of P's choice just because P beat D to the punch.

Globe Indem. v. Teixeira- Car accident, P ins. co. sued D1 insured and D2 injured parties.  P disclaimed liability because the insured was driving w/o the car owner's permission.  D2 cross-claimed against D1 and counterclaimed against P.  Held, counterclaim not compulsory since the subj. of P's claim was P's liability on the ins. policy, i.e. was D1 driving w/ owner's permission, while counterclaim subj. was whether D1 negl.

This seems to be same issues test, not logical relation.

Zeltzer v. Carte Blanche Corp.- P airline passenger purchased airline tickets using a credit card issued by D.  P sued D for violation of fed. Truth in Lending Act for not fully disclosing terms of the credit arrangement.  D counterclaimed for payment of the bill from the airline tickets.  Held, no suppl. jurisd. over counterclaim since it not compulsory since not same transaction since no common liability facts since issue in the claim required facts about D's disclosure while counterclaim required proof of contract and P's default.  Also, under 4), legal issues different- fed. truth in lending act as opposed to st. contract law.  But under 1), "logically related."

International Union v. Piaseki Aircraft- Union sued employer claiming violation of coll. barg. agreement, fed. ques. jurisd.  Employer counterclaim for damages on st. tort claim for unlawful behavior during the contract dispute that's the basis of P's claim.  Held, no suppl. jurisd. since counterclaim not compulsory since liability facts are different- P's alleged tort was committed in response to D's alleged violation.  Cts. in general split, since they're "logically related."





(2) If not brought, 

can't bring it in later action in fed. ct. (st. ct., See below (5)):  c.p. or implied aspect of the rule.

-Exceptions if no p.j. over the party counterclaim to be brought against.





(3) Parties

-3rd party D may make counterclaim against D or P if P 1st sued 3rd party D.

-Can join new parties w/ counterclaim as long as satisfy joinder of parties test.

-Cross-claim is different, never compulsory.





(4) *Jurisdiction

-Supplemental jurisd. over any counterclaim (since same transaction is same test for ancillary jurisd.)

-If no p.j. over a party, counterclaim against that party not considered compulsory.

Policy- Jud. econ., since if ct. gives suppl. jurisd. over the counterclaim it doesn't have to hear another separate suit.





(5) If st. doesn't recognize compulsory 



    counterclaim

Fed. ct. ruled Case 1 was compulsory counterclaim and so would be precluded in Case 2 if in fed. ct.  So Case 1 D seeks bring the claim in st. ct. that doesn't recognize comp. counterclaim.

-If theory of precl. is rule precl., st. has discretion as to whether to follow fed. rule.  Supporting this view is that "same transaction" construed more broadly for fed. compulsory counterclaim than for c.l. precl.

-*(Usual interp.) If theory of precl. is rule codification of c.l. precl., st. will probably give credit to fed. decis. as i.p. of the issue of c.p. because of Supremacy Clause.



3.  Cross-claims- FRCP 13(g)-(h)
-Against a co-party, not an opposing party.

-Allowed whenever "same transaction or occurrence" as orig. action or a counterclaim (w/ suppl. jurisd.), 

-then allowed join any claim against co-party under Rule 18 as long as ind. s.m.j. (div. 'tween the co-parties unless fed. ques.)

-Party sued under cross-claim can counterclaim (FRCP 13 applies).

-Permissive, never compulsory.  Policy- because neither party chose the forum?
-Must be for actual relief, not just denying blame and saying co-party is liable.



4.  Consolidation and Severance- FRCP 42

Policy behind severance- want P to be able to get relatively quick relief.

-Common questions of law or fact, ct. may order consol.
Tanbro

B.  Joinder of Parties
Policy- 1) jud. econ.; 2) fairness to parties, avoid inconsistent judgments, etc.

-Impediments to joinder:  1) p.j., though less so now w/ long-arms; 2) s.m.j., diversity may be broken by additional party.  Maybe should go to min. div. in interest of jud. econ., but then fed. cts. be overburdened.



1.  Misjoinder or non-joinder of parties- FRCP 21

Not ground for dismissal.



2.  Permissive, Necessary, and Indispensable parties- 

    FRCP 20 and 19




a.  Permissive joinder- FRCP 20




(1) Who can use FRCP 20 (P only)

*Only P's can use FRCP 20 to join, not Ds or ct.





(2) Who can be joined (Ps and Ds)

Other P's must be voluntary, or else need to use FRCP 19. 





(3) Requirements






(a) Same transaction/occurrence (see 



         above counterclaim); and 






(b) Common ques. of law or fact.





(4) Jurisdiction






(a) S.M.J. 







i) D who's brought in under Rule 20

NO suppl. jurisd., must have ind. basis s.m.j.






    ii) P who's brought in under Rule 20

Maybe, but probably no suppl. jursid.
Probably need ind. basis s.m.j. under 1332, though 1367 left out situation where a co-P is brought in through Rule 20.






(b) P.J. needed for all parties






(c) Venue req. must be met




b.  Necessary parties- FRCP 19(a)
(See intervention.)





(1) Definition of necess. party






(a) Complete relief not possible w/o the 




    party; or





(b) Judgment in the party's absence:







i) as a practical matter impair or 





 impede absent party's interest; or
limited fund






ii) existing parties may incur 




 multiple or inconsistent obligations.

If party is necessary, and can't be joined, SEE below to determine if a necessary party is indispensable.
-Martin v. Wilks- Case 1 Bl. FFs sued City, White FFs were necessary parties since ((i)) their ability to protect their "interest" in their jobs and promotions would be impeded by the case if Ps won.





(2) Jurisdiction

No suppl. jurisd., so s.m.j. diversity and amt. req. must be separately met.

*If no p.j. or s.m.j. over the party, party won't be joined but case will not be dismissed unless indisp.





(3) Any party or ct. can use 19(a) to join.

Must be joined if feasible (jurisd. met).





(4) Can join P (incl. involuntary) or D




c.  Indispensable parties- FRCP 19(b)




(1) Definition of indisp. party 

(See intervention.)

4 Factors for the ct. to consider:






(a) Prej. to existing parties or absent party if party not joined (in favor of indis.)

Absent party:

-Limited fund, and absent party is potential P such that his ability to recover (or protect himself- Dutcher in Provident) will be injured if D loses and D's fund is diminished.

-Will absent party be precluded if case goes forward?

Only if privity, but still have pub. int. against inconsistent judgments.

-How hard will it be for absent party to overcome stare decisis? (All outside parties be subj. to stare decisis, so it must be issue of 1st impression or something to warrant holding indisp. party based on stare decisis.)

Defendant
-Mult. liability, i.e. could have to pay twice?

-Will D bear disproportionate share of the liability if loses and is unable to recover part from the absent party?  (This also be pub. int. against inconsistent judgments.)

-D wants be indemnified by absent party?

If D employer, ct. usually not rule absent employee indisp. party because employer wants join employee not to be indemnified (since employee has no $), but in hope that jury less likely to give big verdict.  (SEE also below under impleader.)






(b) Extent that ct. can lessen prej. of 




    (a) by shaping the relief 






    (against indis.)

Ex.:  if limited fund, ct. can withhold payment of judgment 'til other suits are decided.






(c) Adequacy of judgment in party's 




    absence

Public interest (but hard to decide based on this factor)- against inconsistent judgments (perception of justice) and mult. lit. (jud. econ.).

- against dismissing after there's a judgment (jud. econ.)






(d) Availability of another forum for P 


    if case dismissed because can't join the party 


    (P's interest)

Another int. of P- if already have a judgment below and no one raised the issue of indisp. party, P has an int. in not relit. 

-P's interest in the initial forum choice and thus choice of law.

Provident Tradesmen's Bank v. Patterson (prej. to outside party)- Traffic accident, Cionci drove Dutcher's car, Lynch was Cionci's passenger, Dutcher had ins.  Case 1, Lynch sued Cionci, got $50,000 settlement (Ct. shouldn't have let case go forward since Cionci no incentive to fight since no $).  Case 2, Lynch sued Dutcher's ins. co. claiming Dutcher gave Cionci permission to drive his car (???Is ins. co. i.p. on issue of Cionci's negl?- not unless by privity by contract).  Joining Dutcher would've destroyed diversity for fed. ct.  Held, case not dismissed since Dutcher necessary but not indispensable.  Prej. to Dutcher since other suits by other injured parties might be brought against Dutcher and this suit might diminish the ins. fund available for those suits, but the prej. was minimal since unlikely any future suits be brought and Dutcher as nonparty wouldn't be i.p. on permission issue.

Shields (pre-FRCP 19)- necessary party's interest in the action is separable such that ct. can adjudicate w/o the party w/o affecting its interest, while ct. will definitely affect indispensable party's interest if adjudicates w/o that party.





(2) Jurisd.

No suppl. jurisd., so all req. must be met.





(3) Effect of determining a party indisp.

*Dismissal if can't join indisp. party.




(4) Indisp. party can be P or D





(5) Either party of ct. can use 19(b)



3.  Third party practice (Impleader)- FRCP 14
Policy- 1) avoid inconsistent judgments that would arise if couldn't join; 2) protect D/3rd party P from bearing a cost that should be borne by 3rd party D.

Prob.- FRCP 14 intended for indemnity relationships, but because jt. and sev. liability has expanded, can implead when there's contribution between jt. tortfeasors.  This allows P to get around diversity requirement unless it sues 3rd party D, and interferes w/ P's choice of Ds.

3rd party D can raise any defenses to P that 3rd party P could raise (to protect 3rd party D if D/3rd party P isn't vigorously defending), and may raise defenses against 3rd party P such as no indemnity.

*Optional, and need permission of all the parties if wait more than 10 days after the complaint is filed.




a.  When D may join a 3rd party- 14(a)





(1) D must assert that 3rd party is "liable to the 3rd party P [here D] for all or part of P's claim against the 3rd party P."

So 3rd party P can't implead a party and claim that 3rd party D is liable but that it (3rd party P) isn't liable since the 3rd party P's theory must be that the 3rd party D's liability has as a prerequisite the 3rd party P's liability.  In other words, impleader's intended for claims for "derivative liability," e.g. indemnity, subrogation, contribution (jt. and sev. liability), and breach of warranty.  If no such claim, D must use FRCP 19.  

Ex.:  P sues employer on vicarious liability theory for employee's negl.  Employer can implead employee on indemnity theory.  (Though Goodhart denied impleader in such sit. where employee had no $ so only reason employer impleaded was so jury give lower verdict thinking employee would have to pay.  SEE also above under indisp. party/D's interest.)

Ex.:  Customer sues contractor A alleging that A's jt. and sev. liable w/ his partner B for negl.  A can implead B for partial contribution.

Erie- look to st. law to see if deriv. liability actually exists, but Jeub said that deriv. liability doesn't have to be proved, only alleged, in order to implead.





(2) Jurisdiction






(a) P.J.- FRCP 4(f) 100 mi. from forum can serve 3rd party complaint rather than just in st.






(b) S.M.J.- Suppl. jurisd. (3rd party D and 3rd party P not have to be diverse to get div. jurisd., same between 3rd party D and P unless P sues 3rd party D.)





(3) Joinder of claims

If 3rd party P has legit. 3rd party complaint, it can join as many claims against 3rd party D as it has under FRCP 18(a) (if ind. basis jurisd.)




b.  When P may join a 3rd party- 14(b)

When there's a counterclaim against P, P is treated like a D and can implead a party who's liable for all or part of the counterclaim against P.





(1) Jurisdiction (same as when D impleads)






(a) P.J.- FRCP 4(f) 100 mi. from forum can serve 3rd party complaint rather than just in st.






(b) S.M.J.- Suppl. jurisd.



c.  Claims by 3rd party D- 14(a)





(1) Counterclaims against 3rd party P

Compulsory (suppl. jurisd.) or permissive (*no suppl. jurisd.) depending on whether same transaction as 3rd party P's complaint against 3rd party D.





(2) Claims against P 

when P hasn't sued 3rd party D allowed only where "same transaction" as P's claim against 3rd party P. (suppl. jurisd.)

-NOT compulsory even though same transaction since P and 3rd party D aren't adversaries if P hasn't sued 3rd party D.

Revere v. Aetna- P alleged in suit against D/3rd party P that 3rd party D breached construction contract.  3rd party D sued P claiming P willful and wanton misconduct in causing delay.  Held, 3rd party D's suit against P gets suppl. jurisd. since same trans. as P's suit against D since they're two sides of the same coin and so are logically related since if P didn't engage in misconduct in causing delay, then 3rd party D was responsible for the delay and is liable for breach of contract.





(3) Counterclaims against P when P has sued 3rd party D, compulsory (suppl. jurisd.) or permissive (no suppl. jurisd.) depending on whether same transaction as P's claim against 3rd party D.





(4) Cross-claims against other 3rd party Ds





    (see above sec. A.3. on cross-claims)      



    (suppl. jurisd.)





(5) Impleader claims against parties not yet joined if impleader req. met, i.e. if the party to be impleaded may be liable for all or part of any claim by P or 3rd party P against 3rd party D. (suppl. jurisd.)




d.  Claims by P against 3rd party D- 14(a)





(1) Allowed as long as "same transaction" as P's claim against D/3rd party P, and other claims under Rule 18 if ind. s.m.j.

No suppl. jurisd. under Owen v. Kroger (fear collusion), so must have diversity or fed. ques. between P and 3rd party D if P sues 3rd party D, otherwise P and D could collude to get diversity to get into fed. ct. if D agrees to implead 3rd party D. (There's suppl. jurisd. when 3rd party D sues P when P hasn't yet sued 3rd party P, though, since no fear of collusion.)





(2) Allowed as permissive (no suppl. jurisd. or complusory counterclaim (suppl. jursid.), too.

Example for a. to d.:  Servant/employee S, on business for Master M and driving M's car, has accident w/ car owned and driven by P.  Both drivers and cars are injured/damaged.  P sues M on vicarious liability theory for S's negl.  To get damages from P, M must compulsory counterclaim under FRCP 13 since same trans. that P was negl. (and that S not negl. so no contrib. negl. to bar claim).  M can implead S under FRCP 14 on indemnity theory so S liable if P wins against M.  M can then also under FRCP 18 join claim against S for damages if M's willing to admit/assert that S was negl. (M won't do so if contrib., not compar., negl. jurisd.), suppl. jurisd. since same transaction.  Once S has been impleaded, P can sue S under FRCP 14 for negl. since same trans. but still need suppl. jurisd.  To recover from P, S must then compulsory counterclaim against P under FRCP 13.  P can then defend that S was negl.



4.  Interpleader
Policy- 1) avoid stakeholder being made to pay the same claim twice since nonparty won't be precluded; 2) allow stakeholder to deal w/ all possible suits against it in one action (more efficient for the stakeholder and the cts.); 3) protect adverse claimants, since if interpleader not allowed the losers in a race for a limited fund won't be able to collect.

Issues:  who's a "claimant (1335)/person having claim against P (22)," when are claimants "adverse" (1335)/stakeholder "exposed to double or multiple liability" (22), who's a "stakeholder," what's a "res"?




a.  FRCP 22
Policy???***Why not use FRCP 19 or 20? since, unlike 1335, no jurisd. advantages to FRCP 22?  Because can restrain other suits w/ Rule 22.

(SEE 1335 below for discussion of tort claims- unlikely this issue come up under FRCP 22 because of jurisd. probs.)





(1) "Exposure to double or multiple 



    liability"

-P's claims need to add up to more than the "res," e.g. ins. policy.

-(SEE b.(1))In reality ins. co. not exposed to mult. liability even where claims add up to more than the "res," but is exposed to "multiple vexation" (stakeholder would have to come into ct. several times if not allowed to interplead) Pan American p.627.  Stakeholder genuinely exposed to mult. liability when 2 people claim same policy, as in Dunleavy.





(2) "May be exposed"

Unliquidated tort claim against insurer- Pan American p. 628 says "may be exposed" allows interpleader even though claims are unliquidated.





(3) P can deny liability

22(1) explicitly says so.





(4) Other suits can be enjoined

Pan American p. 629.

-Interpleader can be done as P or as D by counterclaim or cross-claim.





(5) S.M.J. 

Normal requirements, i.e. stakeholder must not have same cit. as any claimant/D. (So interpleader seen by Rule 22 as fight between stakeholder and claimants.)

When use FRCP 22 instead of 1335?- 1) When no pair of claimants are diverse, but stakeholder is diverse from all the claimants; 2) When stakeholder wants to use P's venue rather than claimants' as w/ 1335.  (SEE Pan American for differences.)





(6) Service of process/P.J.

Normal requirements.





(7) Venue

When Ds don't all reside in same st., must use residence of P.




b.  28 U.S.C.  1335
Policy- 1) prevent mult. liability and inconsistent jud where there are "adverse" claims against the stakeholder's "res"; 2) protects adverse claimants where limited fund; 3) Prevent inconsis. judgments if can't get jurisd. to use FRCP 20 or 19 by 1335 overcomes jurisd. probs. that prevent stakeholder from simply using FRCP 20 to join all potential claimants as Ds to a declaratory judgment suit concerning title to the prop. at issue; 4) Allows stakeholder to restrain separate suits against it and bring one interpleader action (jud. econ. and economic for the stakeholder).





(1) "Adverse claimants"

Pan American Fire v. Revere (p.627)- [Claimants' claims must add up to more than the "res" interpleaded, e.g. an ins. policy.]

Policy for this requirement:  1) protect stakeholder from multiple liability; 2) *(this the real policy since Pan American p. 627 admits interpleader allowed even where risk of mult. liability doesn't really exist and since 1335 requires "adverse rather than "mult. liab." as does Rule 22 since 1335 looks at interpleader as between claimants) Protect claimants, since if interpleader not allowed the 1st claimant may deplete the fund such that the last claimant can't recover because there's no $ left.

-1335(b) expressly provides that the fact that the claimants claims are not identical and mutually exclusive (as they were in Dunleavy where two parties claiming the same insurance policy was theirs) doesn't prevent interpleader where the claims are adverse.  Policy behind the change- Old rule resticted interpleader to Dunleavy mutually exclusive situation, 1335 "adverse" requirement allows interpleader to be used by ins. co. for tort claims in excess of ins. policy, focus more on protecting claimants than stakeholder.

Unliquidated tort claims against insurer- can't yet tell if they'll add up to more than the ins. policy and therefore be "adverse," but sometimes this result can be reasonably anticipated.  See Pan American p. 628.

Tort claims adding up to less than ins. policy- claims not "adverse" so interest in protecting claimants and stakeholder don't exist, though still interest in allowing ins. co. to litigate all claims in one suit.  





(2) "are claiming or may claim"

Unliquidated tort claims against insurer- ins. co. may interplead even though claimants haven't yet made claims or gotten judgments against the insured because of the "may claim" clause.  See Pan American p. 628 and State Farm p. 633.  

Policy (St. Farm)- 1) claimants interest in getting to the fund while there's still some $, which would be endangered if had to wait 'til claim reduced to judgment since 1st claimant to get judgment would have 1st crack at ins. fund; 2) ins. co.'s interest in getting lit. done in one suit.

(State Farm dissent argued there were no "claimants" where insured's liability wasn't yet litigated, i.e. claims not liquidated.





(3) "Res"/thing

Prob. for tortfeasor- see below.  (Deposited w/ ct.)





(4) Stakeholder can deny liability, i.e. assert a claim on the "res"

*****If stakeholder not have to be "disinterested," why allow ins. co. to interplead and not tortfeasor?- 

*1) tortfeasor has "dirty hands," and system designed to let Ps control lawsuits (*this and 2 the key since other args can be cut down- see below); 

*2) tortfeasor has no "res," so nat. service less justifiable if interpleader sort-of in rem since no res for claimants to have contact with such that p.j./application of st.'s law (Shutts, Klaxon-st. conflict of laws rules in div. case) doesn't violate due process.  (Need Fed. Tort Law or fed. c.l. or fed. choice of law); 

3) tortfeasor no "res,"/limited fund, so not exposed to multiple liability; 

4) not want protect tortfeasor from mult. lit. since "dirty hands" unlike ins. co.

Argument for allowing tortfeasor to interplead- 

1) purpose of 1335 mainly to protect claimants on a limited fund, and at least mass tortfeasor may not have enough $, especially since shift from "mult. liab." requirement to "adverse."; 

2) while tortfeasor not exposed to mult. liability, Pan American p. 627 admits ins. co. won't really be exposed to multiple liability in tort situation since policy has fixed limits; 

3) ins. co. often not disinterested, either; 

4) jud. econ.; 

5) allow form of interpleader w/ bankruptcy anyway.




(5) Other suits against the "res" can be 



         enjoined under 28 U.S.C. 2361

*Other suits re this prop. can be restrained by the ct. until the interpleader action is completed.  But can only enjoin actions against the stakeholder/interpleader:

State Farm Fire and Casualty Co. v. Tashire- Accident between truck and bus w/ many passengers hurt.  Several separate suits against the truck driver, bus driver, and bus co.  State Farm, the truck driver's insurer, interpleaded since limited fund to cover claims against truck driver.  Injunction issued of all other suits against State Farm.  No inj. issued of suits against the insured (the truck driver) or Greyhound since only suits against the limited fund "stake" held by ins. co.  Policy- interpleader not a "bill of peace" to consolidate all potential lit. arising from one occurrence.

???Could truck driver interplead?- no, see above.





(6) S.M.J.






(a) Diversity

Some pair of claimants/Ds must be diverse, i.e. min. diversity and stakeholder's cit. irrelevant.  (So interpleader seen by 1335  as fight amongst claimants.)

Constitutional?- 1) Treinies v. Sunshine and State Farm said yes since a) interpleader involves fight between the claimants since stakeholder disinterested; and b) Strawbridge v. Curtiss said Const. only requires min. diversity between adverse parties; 2) Diversity between 2 claimants constitutes min. div. only if conceive of interpleader as fight amongst claimanst w/ disinterested stakeholder.  But stakeholder can assert a claim on the prop. as well, and this conception is inconsistent w/ FRCP 22 which is conceived since diversity required between stakeholder and claimants rather than amongst claimants (State Farm ignores this prob.)






(b) Amt. in controversy

$500, not $50,000, required.






(c) Venue

Where 1 or more of the claimants reside (28 U.S.C. 1397).





(7) Service/P.J.

Nationwide service allowed.

Erie- does it apply, such that fed. ct. sitting in diversity interpleader action must apply st. choice of law rule, since nat. service allowed?  Most cts. say yes since it's a diversity action, but nat. service already impinging on st. sovereignty and no worry that stakeholder will forum-shop to avoid st. substantive law when it's disinterested, though it's not always disinterested.  Should we instead use a fed. c.l., or compromise by allowing fed. to choose one st.'s law, though could argue this is essentially creating a fed. c.l. though response is that at least fed. be restrained by what sts.' laws.  Also, fed. stat. or fed. c.l. would rid choice of law prob. for mass torts, wouldn't matter that when tortfeasor tries to interplead there's no res to make it like an in rem action.

Shaffer v. Heitner- maybe could challenge 1335 as unconst. violation of due process since nat. service allowed in diversity action, so fed. reaching beyond what the st. ct. could reach for p.j. (unless it's really an in rem action)



5.  Intervention- FRCP 24
Policy- 1) protection of nonparties; 2) trial convenience/jud. econ.; 3) protection of the original parties, and P's interest in controlling the suit.

Prob.:  1) Undercuts traditional notion that P should control the lawsuit; 2) Some argue cases become too complicated as so jud. econ. actually worse though the rule intended to held jud. econ.




a.  Intervention of right- FRCP 24(a)

Ct.'s consent/leave not required.

-Relation to FRCP 19 necessary and indisp. parties- Intervention of rt. test was/is broader/more inclusive than indisp. party test, and approximates the necessary party test.  

-Pre-1367 anomaly, non-diverse necessary parties couldn't be joined because no suppl. jurisd., yet could intervene as of rt. because suppl. jurisd. (indisp. parties couldn't get suppl. jurisd. under intervention of rt.).  Why this anomaly allowed?  Intervening party wants to be in the case, whereas party to be joined as necessary party usually won't.  But s.m.j. isn't waivable.

-Under 1367, this anomaly eliminated since NO SUPPL. JURISD. for intervention of rt.  Policy- 1) get rid of the anomaly; 2) reduce fed. div. caseload.

-Neuborne- maybe should only require min. diversity for intervention as of rt. since party wants to be in the case.

-Can appeal, unlike denial of permissive intervention.

Criteria (1, 2, and 3 or just 4):





(1) Interest in subj. matter; and




(2) Ability to protect interest (1) impaired 



    if case decided w/o him; and
-If decis. not going to be appealed, usually allow intervention.

-No risk of prec. unless privity, but stare decisis when case of 1st impression may call for intervention of rt. (Atlantis v. U.S.) though most cts. would grant only permissive intervention since stare decisis applies to all outside parties.

-Ex.:  Company A has a subsidiary, Gas Co.  Gov. sues A for antitrust, A agrees to settlement whereby it'd divest itself of Gas Co.  Co. X, which distributes gas and depends on Gas Co. for its supply, fears that its supply will be interrupted by the divestiture and so seeks to intervene as of rt. to prevent the settlement.  Its interest not represented (3) since no party opposing the settlement, and settlement would impair Co. X's interest in Gas Co.  Held, intervention as of rt.

Prob.:  Allowing intervention of rt. when outside party isn't happy w/ settlement it sees coming, settlement is discouraged.





(3) Interest (1) not adequately represented; 



    or just




(4) Statute authorizing intervention




b.  Permissive intervention- FRCP 24(b)

Ct.'s discretion.  Policy- protect P's interest in controlling the action.

-No suppl. jurisd.
-Relation to FRCP 20- similar test, and neither get suppl. jurisd. (SEE FRCP 20 as to whether suppl. jurisd. when a P joined w/ FRCP 20, in which case FRCP 20 be even more broader than 24(b)), though maybe could join more parties under Rule 20 than could intervene permissively since Rule 20 "same transaction" test could be a logical relation test, which is broader than the 24(b) "common question of law or fact" test, though Rule 20 "same transaction" test could be the same as the 24(b) test depending on the ct.

Why Rule 20 maybe broader than 24(b)?  Intervention impinges on P's interest in controlling the case and who're the parties.  (SEE FRCP 20 sec. re whether 1367 requires 

-Can't appeal denial of permissive intervention.

Criteria:





(1) Claim or defense w/ "ques. of law or fact 



    in common" w/ pending action.

  
C.  Class actions (FRCP 23)

Policy/purpose- 1) Equalizes power imbalance between individuals and large entities/corps., recognizes that ideal of all being eq. before the ct. isn't true because of uneq. resources for litigation.  Inds. not large enough stake individually to make it worth the lit. costs to sue individually; 

2) Jud. econ., sort of suppl. joinder rule (though doesn't go far beyond FRCP 20 since still need ind. satisfy amt. in controversy, though not ind. diversity); 

3) mass joinder avoids inconsistent judgments.

Conception of class as single entity or group of inds.?
**To get class certified, must meet 1.a.-d. +  2., 3., or 4.:



1.  23(a) 4 prerequisites to get class certified (much 

                  jud. discretion, esp. for c. and d.):




a.  Numerosity

Must be enough that can't get joinder of all under FRCP 19 or 20




b.  Commonality

"Questions of law or fact common to the class"




c.  Typicality

Claim of named rep. typical of those in the class, otherwise class not getting "day in ct." such that could preclude them.




d.  Adequacy of representation





(1) Resources available to rep. the class well, i.e. $ and good lawyer(s).





(2) No conflict of interest w/in class.

Hansberry v. Lee (Due Process) (23(a) was response to Hansberry)- Case 1 landowners sued other landowners to prevent sale to blacks as violation of restrictive agreement.  Ps won.  Case 2, landowners sued different landowners to prevent sale to blacks, and asserted i.p. since while Ds weren't named in Case 1 they were part of the P class of landowners.  Held, D not bound by Case 1 since no class of landowners since they had conflicting interests since some wanted to enforce the restrictive agreement and some didn't.



2.  (b)(1) Class
Purpose- response to inadequate joinder under FRCP 19 (different diversity req.).  

Originally, Ds wanted this class so more Ps could be bound rather than being able to stay out and use off. nonmut. c.e. if D loses when D can't preclude these nonparties.  However, class ends up being larger than the number of parties who'll avail themselves of c.e. is D loses, so it's cheaper for D not to create a class.




a. The test:  

Must have either:  





(1) Risk/prej. to D/opponent of the class- 

that he'd have to pay twice or be subj. to inconsistent judgments prescribing incompatible standards of conduct; or
Mass tort cases (esp. prod. liability, not really accident, since future conduct more at stake in prod. liability)- risk D be found negl. in some cases and not in others so conflicting messages re its conduct.





(2) Risk/prej. to outside parties- 

limited fund of D be depleted, stare decisis effect on future suits by unjoined parties, etc.

Ex.:  Members of an assoc., or stockholders, wish to prevent financial reorg.  Reorg. will impair the interests of all members.

Mass tort cases (esp. prod. liability rather than accident since many more Ps to drain limited fund and esp. if punitive damages to drain fund)- theory that, if no class, great risk to outside parties since ind. Ps who don't get to D early won't be able to recover since D will have no $ left.  Advantage over (b)(3) of no notice/opt out.

Policy- 1) jud. econ., system being overwhelmed; 2) limited fund problem and joinder prob.

Mass Tort Commonality prob. (23(a) requirement)- Shutts (class as individuals) diff. laws prob. (need Fed. Tort Law), different damages questions, diff. tortfeasor's defenses, causation (e.g. would've smoked regardless of ads or warnings).

(Possibility of sub-classes re choice of law on some issues, or partial cert. of some issues in common.)




b.  Remedies/relief available





(1) Injunction





(2) Damages




c.  Notice/opt out not available 




    (advantage over (b)(3) when $ sought), 

so whole class bound/prec.  *Class as 1 entity.

Policy- would give rise to inconsistent judgments (b)(1) intended to prevent; (b)(1) more homogeneous than (b)(3).

Due process question.



3.  (b)(2) Class
Purpose- mainly for civil rts. cases where inj. sought to end discrim.  Also consumer and environmental cases.




a.  The test

The class is seeking to change conduct of the opposing party which is "generally applicable" to the class, thereby making injunctive or declaratory relief appropriate to apply to "class as a whole".




b.  Remedy available

Injunctive or declaratory relief, no $.  (So no jury, either.)

Policy- purpose of this type of class action institutional change re the future, not remedying the past which requires $.

Wetzel (read- rules malleable)- where $ is incident to inj. relief, and the $ is to compensate the class for the behavior the inj. is seeking to change, can get $ too.  If behavior changed mid-lit. so no inj. needed, not need to try to recertify under (b)(3).




c.  No notice/opt out

Inj. relief applies to the whole class, so no reason to allow opt out.  

Policy- class homogeneous so no need for it, and fear of reprisal might lead members to opt out and so (b)(2) be gutted.  1 entity.

Due process question.



4.  (b)(3) Class
Purpose- very popular since easier than other 2 classes, though need notice/opt out.




a.  The test





(1) common questions of law or fact "predominate" over any questions affecting only ind. members.  (This is intensified? or softened? (a) commonality test.)

Ex.:  all members injured in the same way.

Mass tort prob.- Shutts choice of law diff. (need Fed. Tort Law), damages, tortfeasor's defenses, causation, so (b)(1) more likely.

(Possibility of sub-classes re choice of law on some issues, or partial cert. of some issues in common)





(2) class action is "superior" to other methods of adjudicating the controversy.

Mass accident- MDL maybe better since fewer Ps (but can preclude w/ test case for more economy unless all agree).

Mass prod. liability- more Ps, so MDL no good.

Factors to consider in determining (1) and (2):






(a) Interest of the members in 



         individually controlling separate 




    actions






(b) Extent of existing lit.






(c) Desirability of concentrating the 


              lit. in the 1 forum






(d) Difficulty in managing the class 




    action




b.  Remedies available





(1) $





(2) Equitable relief (inj.)




c.  Notice/opt out required (23(c))

*If opt out, can't assert c.e.

Policy- more heterogenous than (b)(1) or (2) class, 

class as group of inds. here.




d.  Typical cases

-Securities cases- where impractical for most investors to sue individually since amt. too small.

-Antitrust cases- same as above.

-Mass tort claims- airline crashes, drug prod. liability suits, but cts. slower to certify these under (b)(3) than (b)(1).  Why?  Because (b)(3) requirement of predominance of common issues, and w/ drug cases causation separate for each P and assumption of risk ques. is separate while w/ accident cases separate damages issues and consolidated discovery available so requirement that class action "superior" may not be met.



5.  Jurisdiction




a.  P.J.

Min. contacts not required for class of Ps

Phillips Petroleum v. Shutts (due process)- D has standing to raise due process concerns of Ps.  Normally look only at D's contacts w/ forum st. since P has consented to p.j. by choosing the forum, but in (b)(3) class action most members haven't actively chosen the forum by opting in but have only not opted out.  Shutts applies to (b)(3), and lower cts. don't interpret Shutts to require opt out for (b)(1) and (2).

Ds wanted opt in requirement to reduce the size of the class, and nonparties won't be able use c.e. if didn't opt in.




b.  S.M.J.

(If not fed. ques.)





(1) Diversity 

Tested by class rep., so class as single entity.





(2) Amt. in controversy 

Must be met by each ind., though, so class as group of inds.



6.  Settlement (23(e))

Must be approved by the ct. so absent class members' interests are safeguarded, esp. in (b)(1)+(2) where members can't opt out.

Views class as inds.



7.  23(c) ct., if certifies:  1) defines the class; 2) defines the issues- can limit class cert. to issue of liabilty or in any way; 3) names class rep.




