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On exam:

1.  Long arm statute: state has to have statute authorizing geographical j’n

Can I satisfy the statute? If so,

2.  Can I also satisfy minimum contacts?

General v. Specific j’n

General: D’s presence in j’n is so powerful that state can sue D on anything; claim is unrelated to cause of action

Specific: claim is related to cause of action

Comity: idea that courts in one country should enforce the court of the other country decides

Full faith and credit clause: Constitution requires the court in one state to give full faith and credit to judgment of the court in the other state.
Vertical Federalism: federal government - states

Horizontal Federalism: states interactions with each other
Just because the case is tried in a particular state doesn’t mean that the state court will employ that state’s law
Federal courts
· In a diversity case, fed judge applies the law of the state in which it sits (Erie)
· Fed court looks at
1. state long arm statute
2. minimum contacts
you should have the same outcome in both fed and state cases
Fed courts v. State courts
· Fed court and state court apply the same state law (Erie)

· but fed courts thought to be neutral

· Geographical reach of fed court is the same as reach of state in which it sits; fed courts have the same long arm difficulties as state courts

· Should there be a US district court of the US with single geographical reach, nationwide service of process? - problem is that law of state determines which law is used.  Can state boundaries be ignored in creating fed system?

Capron v. Van Noorden
P sues in fed court - thinks he’ll do better in a neutral forum

P looses, because complaint doesn’t say where P is from

P appeals to the Supreme Court: ruled, district court had no j’n over this case (maybe P was from the same state as D, we don’t have info about that)

· in 1804, the court wanted to set up a precedent that if the record doesn’t show where P lives, the case should be dismissed on the grounds that there appears to be no j’n

· individuals can’t go to a court of wrong j’n

Tickle v. Barton - If trickery and deceit, service of process is no good
Automobile accident, D hit infant P, D wants to escape j’n

P’s attorney tricked D to enter state (by inviting him to a football banquet), P served with process when entered the state.

· Physical force in bringing someone into jurisdiction is not permissible

What does the court to do to establish its authority to adjudicate the dispute: 2 lines of reasoning

1. if it has power, it has the right

2. it’s a question of morality, not power: is it just, appropriate to let the court adjudicate

Pennoyer v. Neff: raw physical power creates jurisdiction

raw power means

· physical presence

· presence of property

· consent

Notice was void: when notice by publication, affidavit should have been signed by publisher, not by editor

Due process: 14th Amendment: “Nor shall any state deprive someone of life, liberty and property without due process of law”: notice has to actually result in notice to D (if publish - publish in state of D’s residence)

Supreme court says that

Oregon court can adjudicate only if it has


physical power over D’s person, or


physical power over D’s property

but: Attachment of property should come before judgment (if require attachment before judgment, there’s better chance that effective service will be made)

4 types of jurisdictional power courts are trying to assert

1. In rem: the physical presence of property in the state gives the court power to adjudicate the dispute about that property; who owns that property

(doesn’t matter if the people who own it ever set foot in j’n)

2. Quasi in rem/1 (Pennoyer): when property is related to lawsuit, although dispute is not directly regarding property (comes out of in rem)

3. Quasi in rem/2: when the property is not related to lawsuit

4. In personam jurisdiction: power over person

Special appearance: D appears just to say that seizure was wrong

Limited appearance: to argue for amount of property

· Consent always grants adjudicatory j’n - geographical reach the court has (if people voluntarily submit themselves to power, court may adjudicate).

SMJ: kinds of disputes the court is allowed to hear (limited)

· federal q’n j’n: based on nature of the case

· diversity j’n: based on nature of the parties

· consent never grants SMJ
Adjudicatory j’n: geographical power to adjudicate the dispute (geographical reach that the court can reach

· can be confirmed by consent of the parties: consent always allows adjudicatory j’n
Hess v. Pawlovski
tried to expand the state’s power

State: when the person is driving an automobile in the state, he is said to have consented to j’n and appointed commissioner of motor vehicles as agent on whom process may be served (implied consent - legal fiction)

(if D is within the state when the service is made, consent is irrelevant)

International Shoe
D/Corporation argues: I’m not in Washington, I haven’t consented to j’n: no power, no consent; I don’t pay direct wages to retailers (independent contractors, not employees), I just pay commission; I give them 10 sample shoes - the only property that I’ve got there; so is my mailing the checks subjects me to j’n?

What is a corporate presence?


There are contacts in the state which make it as though corporation were physically present in the state

In personam jurisdiction is established if D has such minimum contacts with the forum so that exercise of jurisdicion doesn’t offend traditional notions of fair play and substantial justice:

1. minimum contacts

2. fairness

· D is not present in the forum (doesn’t overrule Pennoyer)

· we can get im personam j’n even though we can’t D with process in the state (pro-P)

Policy

Int’l Shoe modifies relationship among states: horizontal federalism

· Does Int’l Shoe replace all other rules?  Are the old power and consent bases for j’n still there? + minimum contacts?

· Int’l Shoe affects convenience: major shift from Ds to Ps

Pennoyer - D-oriented system: D could control where he got sued: his presence, his property, his consent

Int’l Shoe - becomes P-oriented system: P doesn’t go find D to sue him, P can sue D where D has minimum contacts (when D does smth that has effect in the state that makes the state want to sue him)

Why would such a change occur?

1.  1945 - war, depression, shift to Nationalization - major shift of power to national government, the shrinking sovereignty of states

2.  the strongest reason: economic growth, corporations, the old rules didn’t work

3.  war tested prevailing theory of law under Pennoyer: there is smth more to law than just power - elements of fairness, justice

Trade-offs:

· under Pennoyer: system is predictable, certain, extremely cheap to administer

· Int’l Show: j’nal system driven by fairness, but uncertain, unpredictable, very expensive to administer

Contacts
	Continuous
	Related

	Isolated
	Unrelated


1.  Continuous and systematic relationship with the state (corporation is in the state)

2.  Isolated relationship with the state (corporation wanted to test the market, sell a few cars)

3.  Related - strongest argument for j’n: lawsuit is related to D’s relationship with the state: does D’s activity give rise to lawsuit (but for test)

4.  Unrelated - claim has nothing to do with alleged relationship

· continuous/related - easy cases (j’n) - have systematic and continuous contacts with state; dispute arises out of nature of those systematic contacts - general j’n
· isolated/related - difficult cases (?) - have one contact with state or very few; dispute arises out of this one contact with state - specific j’n
· continuous/unrelated - difficult cases (?) - have systematic and continuous contacts with state; dispute arises out of issues not related to these contacts

· isolated/unrelated - easy cases (no j’n) - have one contact with state; dispute arises out of issues not related to this contact

What makes it just to sue D in a state:


1) foreseeability and economic benefit (D has to expect to be haled to court in the state)

2)  foreseeable impact on j’n: state has an interest to bring D to its court: D uses 

state’s highways, etc.

3) convenience of the parties (where to litigate)

But: issue of voluntariness arises: if D did nothing voluntary to put the car in that state, the car was brought there in the stream of commerce (when consumer, not producer brings the car to the state) (Supreme Court says - no j’n over D, because he didn’t do anything in the state)

Burnham
How much Pennoyer survives Int'l Shoe? Supreme Court split:

· majority: to serve D while he's present in the forum - exercise power of j'n over D; physical presence is enough, Pennoyer is still alive (Scalia)

or

· mere physical presence is not enough - you have to establish fairness and substantial justice (minimum contacts) (Brennan)
D served while present in California, but the case had nothing to do with California

Test of contacts


D sends money to Cal every month, but it’s involuntary (he send it where his wife lives)


it’s continuous /unrelated
or maybe

his kids go to school in Cal, he sent them to Cal - so he affiliated himself with Cal, and then came there - isolated/related claim

Supreme Court says - no j’n - just because you sent kids to Cal doesn’t mean you can be sued there: no minimum contacts sufficient to justify his being sued in Cal.

Q’n of how D got to Cal:


voluntary


involuntary (as a result of trickery or deceit) - no j’n

Harris v. Balk - recognizing that property can be intangible, expanding j’nal reach of states: you can attach a debt
Harris/NCar owed Balk/NCar, Balk owed Epstein/Maryland, Epstein sues Harris in Maryland: Epstein attaches Balk’s property - what Harris owed Balk, Harris pays to Epstein what he owed Balk, Harris doesn’t have to pay Balk anymore (full faith and credit clause)

debt - intangible property

process:
adequate notice (to Balk that his property, Harris’s debt, was attached)



assertion of quasi in rem j’n



property attached

But: D/Balk argues (like D in Burnham) that it’s not fair that you have power over me because you have my property - no minimum contacts

But held, j’n could be exercised quasi in rem over a debt owed to D, if personal j’n could be obtained over D’s debtor.  Personal j’n over D/Balk himself was therefore unnecessary; the debtor/Harris could be ordered to pay the debt to P/Epstein, rather than to his own creditor/Balk.

But the court finally said no: you can’t use debt to bring D where D doesn’t have minimal contacts in the state - it’s not fair

Shaffer v. Heitner - physical presence of property is not sufficient to establish geographical j’n, you need minimum contacts: q in rem requires essentially the same as in personam j’n
P cannot attach D’s stock to exercise quasi in rem over D, when D doesn’t have minimum contacts with the state

· Eliminates quasi in rem/2 (when property is not connected to the claim): now you need minimum contacts, mere existence of property not connected to the claim is not enough for j’n: but in Shaffer property is intangible (maybe Shaffer doesn’t apply to tangible property, which maybe in itself is a sufficient contact)
· Reinforces quasi in rem/1: you’re able to establish minimum contacts because property is related to the claim

but why do you need q in rem/1 if you can just as easily establish in personam j’n?

Extent to which property itself is a contact: difference between

tangible property and intangible property

it’s far greater tendency to find quasi in rem when property is tangible

If property is real, tangible (farmland)
· D will say: under Shaffer, mere existence of property is not a minimum contact

· P will say: distinguish this case from Shaffer, property here is tangible, whereas in Shaffer property was intangible (shares of stock), so mere existence of farmland may be enough to satisfy minimum contacts and establish quasi in rem/2 - yes, j’n (ownership of the farm so intensely involves you in the state, that it’s like being there yourself)

If property is intangible (bank account)
· D will say: intangible property + this bank account has nothing to do with the claim - Shaffer doesn’t allow that

· P will say: but this is not completely unrelated, bank account is necessary to the functioning of the airline, so this property is sufficiently close to the transaction - yes, j’n


but then this is closer to quasi in rem/1

3 patterns of state long-arm statutes
1. committing a tortious act in the state

2. transacting business in the state

3. up to the limit of due process

Gray v. American Radiator
Isolated/Related tort
D didn’t initiate contact himself - but stream of commerce - j’n




where did tortious act take place (court split):

· where injury took place (majority)

· where tortious thing was manufactured
Also, stream of commerce
· If D knowingly and voluntary placed the product in the stream of commerce - D is affiliated with that state and should be held liable

· But argument against it: D cannot predict where he’ll have to defend, different states may demand different things

P is hurt by exploded radiator explosion/injury occurred in Illinois

But the negligent manufacture of valve was not in Illinios

P says: injury took place in Illinois, which means that at least a piece of tortious act took place in Illinois

· Majority: tortious act occurs where the injury takes place

· Split: the other justices say that tortious act occurs in the state where the tortious thing was manufactured

Hypo: P buys product from corporation, corporation’s truck delivers product to Illinois, P is injured by product (or by truck) - tortious act occurred in Illinois

D says: we don’t do business in Illinois, this is the only instance that we drove truck there

Under Int’l Shoe, are there minimum contacts? - Yes

· D voluntarily went to Illinois

· If you enter a state especially for commercial purposes and commit a tortious act there - minimum contacts

Isolated/Related claim: harm as a result of that contact - yes, j’n

McGee v. Int’l Life Insurance Isolated/Related contract (yes, j’n)

D/Texas corp has one contract of insurance with deceased/Cal, allegedly breaches it, P/estate wants D to pay off, sues D in Cal

P moves to Cal after policy is sold, D then accepts insurance premiums from her

· Is insurance premiums enough minimum contacts? - yes: D solicited business in Cal

· What is the relative inconvenience: would it create a hardship, terrible unfairness to require D to come to the forum state to defend a lawsuit

If you have a K with someone in another state, you must be prepared to defend in that state

Hypo: D/sick woman/Texas buys drug by mail from P/Cal, drug is phony, doesn’t pay for it, P/company sues her in Cal; does Cal have j’n?  Where to adjudicate?  Can D require P to come to Texas?

· company advertised this drug in D’s state, D didn’t write to them first

· strong disparity in ability to move around (woman v. company)

Factors in determining whether there should be j’n:
1. voluntary affiliation

2. relative inconvenience

3. commercial or non-commercial

4. tort or contract (to see if continuous or isolated)
World-Wide Volkswagen
P brings product into state after sale of product- no j’n

(when personal situation (not commercial)- less tendency to find j’n)

D should reasonably anticipate being haled into court of that state
Consumer brings car to state, car defective, accident - contact is made by P

no purposeful availment, only unilateral activity of 3rd party (personal transaction) - no j’n

Arg’nt against j’n: ability of D to control his faith: car is brought into new state after sale of car has been completed (post-event behavior) - liberty and sovereignty
· when product moves through a stream of commerce in a series of commercial transactions - it’s foreseeable - yes, j’n

· even though it could be foreseeable that Ds would get revenue for car ultimately used in Oklahoma, but it’s not enough for j’n:

· Foreseeability is relevant only when D’s contact with the forum state should be such that he should reasonably anticipate being haled into court there
Arg’nt against j’n (White):
1.  Individual liberty (14th Amendment)

· unfairness of requiring D to defend in j’n he has no significant nexus with

· freedom not to be dragged into particular state - freedom from state control

2.  Reciprocal sovereignty
· to preseve sovereignty of NY state (why should Oklahoma tell NY people how to behave)

· to preserve federalism of state

But: arg’nt for j’n:
accident occurred in Oklahoma, all witnesses and evidence was there




Oklahoma had a legitimate interest in keeping its highways safe

Kulko
Cal P sues NY D to change custody

P: by voluntarily sending kids to Cal, D caused effect in Cal

Cal interest in asserting j’n is enormous: the kids now lives in Cal

Court - no j’n: father residing in NY doesn’t acquire minimum contacts merely by permitting his kids to go to Cal to live with their mother

· any financial benefit D received from his children moving was not from their presence in Cal, but from their absence from his home in NY

· seems like court refused to become involved in an interfamily dispute, esp when D was acting in his children’s best interests and to promote their happiness

Burger King Continuous/Related contract
commercial contract: suit to cancel Burger King franchise bec D failed to make sufficient payment

D’s (Mich) arg’nt: under K, Florida law will apply - no loss of Fl sovereignty, even Michigan court will use Fl law + it’s more convenient to do it in Mich - all witnessed and evidence is there: cost of litigation will rise if you have to bring all witnesses to Miami

P’s (Fl) arg’nt: Mich court may not apply Fl law properly - let Fl court apply Fl law + in Mich D will use Mich hometown jury: in favor of D; P wants to have Fl jury

· forum non-convenience: Fl dismisses the case voluntarily so that Mich takes it

· change of venue (change geogr venue, not the law): even though case is properly brought in a particular j’n, you can change venue where it can be more convenient to bring the case: case is transferred on convenience grounds (go where evidence and witnesses are)

What interests determine j’n:
1. Relative sovereignty of 2 states

2. Relative liberty of individual parties

3. Relative convenience of the parties (witnesses, evidence)

Burnham is arbitrary - why is physical presence good j’n?

Does physical presence respect sovereignty or liberty interests?

Shaffer tries to comport with sovereignty and liberty; Burnham doesn’t

Asahi
reasonablness
Court split:

· D had minimum contacts with Cal, bec it put its goods into a stream of commerce that it knew would lead many of them to state

· No minimum contacts: has to be purposeful availment (D had to have intent or purpose to serve state with his products, advertising or smth)
But all justices except one believed that despite these minimum contacts it would be unreasonable and unfair for Cal to hear the case (burden on D to defend in foreign legal system + not strong Cal interest)
P(Cal) v. D1, D1 serves D2 (indemnity), P settles - drops out, D1(foreign) v. D2 (foreign)

D2 says: no Cal interest anymore (bec P drops out) + liberty problem (not me, but D1 wanted to settle) - it would violate my liberty interest for Cal to force me to come to Cal to defend in a state I have no connection with, I don’t do business with US (D1 does): no minimum contacts

+ legal systems of different countries are different

Cal says: want to encourage future settlements - but not strong

Held, for D (even though stream of commerce, not consumer brings product to Cal)

Ask 2 questions

1.  Minimum contacts: if no minimum contacts - no j’n

2.  Reasonableness: but when you find minimum contacts - is it reasonable to grant j’n

Also consider:

· when foreign D’s: legal systems of different countries are different

· economic status: is it reasonable to drag poor person from Alaska to another far away state

Perkins
Continuous/Unrelated (yes, j’n - systematic and continuous contacts, not unjust)

Philippines corporation; chairman fled to Ohio; contacts with Ohio have nothing to do with the cause of action

Where is corporation present

· in a place where it’s incorporated, or

· where the principle activities are

Like Burnham: to what extent notions of power of Pennoyer survive Int’l Shoe:

· Both Burnham and Perkins say: when D is physically present in the state, it’s probably enough for j’n (chairman’s activities extensive enough - not violate due process)

Test: where the cause of action does not arise from business done within the forum state, due process requires that the in-state business actually conducted be so systematic and continuous as to make it not unjust that the corporation be forced to defend a suit there
Arg’nt: j’n is a reciprocal obligation: you should pay for receiving benefit from the state (infrastructure, market, ability to use courts) -  you should be prepared to defend any claims in the state, related or unrelated

Helicopteros
Continuous/Unrelated (no j’n)

Helicopter accident in Peru

P’s claim doesn’t arise out of D’s activities in Texas: none of D’s activities can be linked to accident - no j’n

Test: where the claim does not arise out of D’s in-state activities, the mere fact that purchases have been made by D in the forum state, even if they have occurred regularly, will not be sufficient to establish minimum contacts
Bad lawyering of P’s councel (argued that it was general j’n):

· always try to assert specific j’n - that contacts are related to cause of action (if P’s claim arouse out of D’s activities in Texas - it would be easy minimum contacts case: Continuous/Related)

J’n is tested at the time of the lawsuit

Insurance Corp. of Ireland v. Compangie des Bauxites
D/Insurance company refused to pay P; P attempted to gain proof of j’n through discovery, but Ds refused to comply with P’s discovery attempts.  Held - yes, j’n over Ds, because they attempted to block j’n.

Hanson v. Denckla
Purposeful Availment

Test: contact with the forum has to result from purposeful availment: D has to perposefully avail itself of the privilege of conducting activities within the forum state, thus involving the benefit and protections of its laws, D has to reach out to the state

Woman/decedent creates a trust: Delaware bank is a trustee, she moves from PA to Fl

Delaware bank contests Fl j’n; Fl says it has j’n over Del bank

Supreme Court held that Fl court could not constitutionally exercise j’n over Del bank, because trustee’s contacts with Fl were insufficient:

· trustee bank had never done any other business in Fl

· the cause of action could not be said to have arisen out of business done in Fl, since the trustee’s obligation was created in PA, and merely continued when woman moved to Fl

· distinguished from McGee: contacts with the forum state were initiated by woman/3rd party, not D/bank: D didn’t purposefully avail himself - didn’t solicit or reach out

Phillips Petroleum v. Shutts
Class action Ps

P1 represents other Ps ag D, if D wins - he wins ag all Ps (good for D - no more claims ag him)

99% of royalty leases are not in Kansas

D wants Ps to opt in (say - yes, I want to participate in action - then P will be bound)

Court adopts opt out procedure: there should be good notice, and if P doesn’t want to be in the action, he can opt out
However, lot’s of P’s don’t have minimum contacts with Kansas (except for that mail notice), so Kansas court can have j’n, but can’t exercise Kansas law over them (because states differ as to law)

Allstate v. Hague - if there are minimum contacts - in personam j’n



       then ask which law to apply: if state has sufficient interest - apply its law
D argues that P moved to particular state to get more money

D says that yes, this state has in personam j’n over me, but claims that there is no sufficient interest of this state to apply this state’s law (better to apply P’s old state’s law)

Court says: D’s state has enough interest in the case to apply its law

If P has in personam j’n, probably has choice of law - tendency to be strict about min contacts.

Notice and Opportunity To Be Heard
Once we decided what geographical reach is, what restrictions do you put on gov’nt before it can act adversely ag D - requirements that precede the event

1. notice

2. hearing

1.  Notice
Pennoyer - should be adequate notice: attach first, adjudicate second

Why have notice and hearing

1)  Accuracy conception of due process - it guarantees accuracy (gov’nt may act inaccurately, pick wrong guy, wrong act) - then you want hearing relatively quickly, but exact timing of the hearing is irrelevant, as long as it’s within reasonable time
2)  Dignitary conception of due process (equality approach)- due process insists that we treat each individual equally, state should treat D with respect and dignity - timing means everything: gov’nt should not do anything before due process
3)  Transaction costs - increase transaction costs: a required hearing as a condition to judgment may stop person because transaction costs of the event/seizure will make it so expensive, that it won’t take place.  Pre-judgment hearing may stop activity from occurring because of necessary costs and time.

Mullane
notice is constitutionally required - should be good notice: interests v. costs

notice by publication (constructive) is not enough when better notice (actual) is possible
Bank v. Beneficiaries, bank sends 1 time mail notice and then notice by publication in a NY newspaper, bank says it will send a special notice only to those who receive smth from the bank - but what about people to whom bank doesn’t send income checks?

Court: notice by publication is not enough to those beneficiaries whose names and addresses were known to the bank: when it is feasible to give actual notice, you must do it

What an adequate notice is required for absent beneficiaries?

· You always have to publish in the area you reasonably expect they are (last known address) to receive likelihood that they will receive the notice +
· 4 situations

1. You send these people letters every day
cost is zero - you have to send the notice
there is NO economic cost - you send them letters with checks anyway, just put notice in the envelope

2. You don’t send them letters every day, but you know who they are and their addresses
cost is relatively minimum - you have to send notice
some economic cost - you send letters that you otherwise would not send

but if cost is modest - you have to send the notice

3. You know who they are, but you don’t know their addresses
how much should you spend? is publication enough? - it depends

you probably have to send notice to last known address and publish

4. You don’t know if such people exist (maybe they were born after the trust was set up)


publication is enough

Practical q’ns:

· Who gives notice?  Parties or official.  Parties - free, but potential abuses.  Official - expensive.

· Who can receive notice?  Either with single natural adult, but with corporation?

· What if D knows about pending action despite improper service?  Does that secure insufficient efforts at service?  Is notice really to notify?

· What is the impact of service on statute of limitations?  How long does a claim stay alive?  Federal courts - filing j’ns: statute of limitations stops running when complaint if filed in court, even if service is made later; states - frequently service j’ns: statute of limitations stops running on date D is served with suit.

2.  Hearing
· When to conduct the hearing (before notice, after, or simultaneously?)

· Hearing - formal point where loser can persuade persons that bad thing should not occur.  Mechanism which deters action by creating transaction costs.

2 reasons for attachment

1.  jurisdictional attachment
Harris v. Balk - to get q in rem, after Shaffer v. Heitner virtually impossible to have j’nal attachment

2.  protectional attachment
to protect property if it’s in danger of being ruined

Sniadach - so that D doesn’t spend the wages money (but hearing has to take place before the seizure)

Sniadach
D’s wages may not be garnished unless he has been given a chance to show that the garnishor has no right to garnish: hearing has to take place before attachment
Notice and Hearing should be before you do smth so dramatic to affect D’s life that he has to litigate: due process

(P would say: I did what Pennoyer required - attach first, adjudicate second)

· nature of property - life and death - wages

· property is not related to dispute

Fuentes
statute violates due process: replevin was a violation of due process because it deprived D of property without opportunity to be heard

Statute allowing creditor to obtain repossession of goods before a hearing violates due process where it

1.  allows repossession merely on the creditor’s statement that he owns the property

2.  provides for a writ of possession issued by a clerk rather than a judge

3.  does not provide for an immediate post-repossession hearing

D bought stereo and stove under installment K: split ownership between P/seller and D

D is not paying anymore because stove isn’t working properly

P files an affidavit and security bond, court issues writ of replevin, sheriff takes property

(D can file bond double that size)

· nature of property: stove and stereo

· property intimately related to dispute

· shared property interest

· clerk issued writ

· no post-seizure hearing

W.T. Grant
statute doesn’t violate due process

Statute allowing repossession by a creditor will be valid if it

1. requires presentation of specific facts about the claim

2. requires that the facts be presented to a judge rather than a clerk

3. provides for an immediate post-repossession hearing

· shared interest in property

· judge issued writ

· immediate post-seizure hearing

3 distinctions between Sniadach and Fuentes
1. nature of property
in Sniadach - life and death property - wages

in Fuentes -stove and stereo

2. is seizure related to suit
in Sniadach - no (at most q in rem/2 seizure)

in Fuentes - yes, property is intimately connected to dispute (q in rem/1)

3. is there shared property interest
in Fuentes - P has the title - shared ownership

2 distinctions between Fuentes and W.T. Grant
4. who issued writ of possession: clerk or judge
in Fuentes - seizure was issued by a clerk

in W.T. Grant - judge issued the writ

5. is there an immediate post-seizure hearing
in Fuentes - no post-seizure hearing

in W.T. Grant - there is an immediate post-seizure hearing

6. reason to seize (what’s the real reason)

· to get q in rem (may be gone) - in personam

· to protect property - Fuentes

· pressuring D to pay, threatening D so that he pays P off - Sniadach, Fuentes, W.T. Grant

Is there significant difference between Fuentes and W.T. Grant?

Arg’nt: distinctions don’t matter, it’s still and ex-parte proceeding, doesn’t matter that it’s the judge who issues the writ + post-seizure hearing is still “post” - substantial interference with D’s property + damage to D’s reputation

What is the value of post-seizure hearing?

Accuracy - post-seizure hearing is a good way to guard accuracy (if D will use it)


Dignitary - how likely is it that average consumer will be able to invoke post-seizure hearing (if it’s a pre-seizure hearing, P has an interest in conducting it)

North Georgia v. Di-Chem
statute violates due process: there has to be hearing before seizure
D’s bank account may not be attached unless he is given the right to argue against the attachment either before it occurs or immediately after
· Seizure of bank account - significant property, bank account to corporation is life or death; (like Sniadach - seizure of wages)

· Clerk issued the writ (shift back to Fuentes)

· D owns the property - no shared ownership (unlike Fuentes or W.T. Grant)

Connecticut v. Doehr
statute violates due process: due process requires pre-seizure hearing
3-part test for due process

1.  Strength of D’s private interest: the more important the D’s property right (or the greater interference with that property right), the harder it is for due process to be satisfied

2.  Risk of erroneous deprivation: the greater the risk that the particular procedures will result in erroneous interference with D’s property rights, the harder it is for due process to be satisfied

3.  Interest of P: where P has a large sum at stake and will probably prevail at trial, and it is also likely that D will conceal his assets if there is no seizure, this P’s interest factor weighs more strongly in favor of finding due process, than where large percentage of D’s property is being seized to protect a small or weak claim of P

· attachment of house - least intrusive form of seizure - theoretical, artificial interference (D still lives in the house) - but still interference

· claim is totally unrelated to seized property (claim for assault and battery)

· P has no shared interest in the property being seized (as in Sniadach, North Georgia v. Di-Chem)
Assuming that there has to be a hearing, what kind of hearing?

· How do you measure fairness of the hering?

· What is a hearing?

4.  notice of charges (what you’ve done)

5.  opportunity to respond, to persuade you didn’t do it

6.  confront witnesses against you

· Is hearing meaningful due process if D has no councel?

Subject Matter Jurisdiction
Geographical j’n
behavior of parties, minimum contacts


parties can waive it

SMJ

court should be authorized to resolve a dispute


behavior of parties is irrelevant


parties cannot waive

Direct appeal - the case never became final, the issue that court below lacked smj was raised on appeal, even at the appellate level, the suit already tried may be dismissed for lack of smj (Capron v. Van Noorden)

v.

Collateral Attack - you cannot challenge smj after judgment on the merits has been rendered

(Lacks v. Lacks)

Why have fed courts
· to have statute read by sympathetic bureaucracy

· uniformity: to have uniformity of statute interpretation

· when interests of individuals from different states conflict - to have neutral forum - diversity of citizenship

Erie doctrine: in a diversity action, fed judge must apply the law of the state in which he sits: law doesn’t change, neutrality of the judge changes a little + slightly different jury

Article III: Constitution does not compel creation of lower fed courts; Congress can create lower fed courts

Congress provided for diversity j’n and fed q j’n

Osborn v. Bank of US

Congress has Const’l power to confer j’n over these cases pursuant to the “arising under” language of Art III, §2
1. Under Art III, Congress can make a statute authorizing Bank of US to sue or be sued in any federal court

2. Does the claim arise under Constitution or laws of US

· bank is created by Federal statute - creature of Federal law

· the precise issue bank is trying to litigate arises under Constitution

· anything that has federal interest

broad reading

Congress has Const’l power to confer j’n over these cases pursuant to the “arising under” language of Art III, §2

Art III, §2 gives the federal courts authority to hear federal question cases

If legal theory in P’s complaint is linked to Const’n

· if court reads it one way - for P

· if court reads it another way - for D

Whether tax on bank is right depends on interpretation of Const’n

P claims that he should win because his reading of Const’n is correct

Always see in SMJ:

· what is the source of P’s right

· where is the source of his claim linked to

· if this claim is linked to federal law - then claim arises under federal law
· if it’s a contract or mortgage claim - state claims: state makes law in this area, not fed statute - then source of P’s right is state law
Federal Question J’n
Statute: §1331
· The district courts shall have original j’n of all civil actions arising under the Const’n, laws, or treates of the US

· Does P’s claim require resolution or interpretation of federal law?  If so - fed q.

Louisville v. Mottley


· fed q must be part of well-pleaded complaint
· P’s claim has to arise under Const’n

· It doesn’t matter that D may raise a federal defense

· P cannot get into fed court by anticipating a federal defense

· D cannot raise an unanticipated fed defense

· determine who is the true P in this case

Even if dispositive issue in the case is fed law and there is federal interest - still not enough
· P raises state K claim, P’s complaint has nothing to do with fed law

· P, anticipating that D will raise the fed statute as defense, asserts in his complaint that the statute doesn’t apply to this case or that if it applies, it violates his 5th Amendment right not to be deprived of property without due process.

· D does in fact raise fed defense - statute; D says that claim arises under Const’n because its resolution depends on Const’nal interpretation - wrong

· P’s complaint has to arise under fed law

Franchise Board v. Construction
Cal Tax Authorities/P v. Pension Fund/D regulated under ERISA; state law claim, fed defense (Like Mottley)

· P brings suit in state court, D seeks to remove on the ground that claim arises under federal statute - this is an unanticipated fed defense

· But D can remove only if case could have been brought in fed court in the first place

Held, D fed court doesn’t have smj: under well-pleaded complaint rule, the fed q didn’t appear in P’s complaint
Hypo: if P says I don’t want to comply with statute because statute violates 5th Am’nt - this claim arises under, because source of P’s right is that statute violates Const’n: here P sues the actual entity that violates Const’n, no state claim here
To get fed q’n j’n, how to determine what the source of P’s right is:
1.  demonstrate that P’s claim is locked to fed law (mechanical test)

2.  rearrange P and D, and if when you rearrange them state law comes up in the claim - no go

3.  when federal entity is part, makes good arg’nt for fed j’n because entity was created under fed law

4.  if minimum state issue - might be good to achieve fed q’n j’n

2 hardest cases

Smith v. Kansas City
state law claim, but arises under fed law - yes, fed q j’n
Shareholder of bank sues bank, says bank has no power to invest in fed bond bec bonds are unconst’l.  

· You must decide both fed and state q’n (unlike Mottley, where you could have decided state K claim without fed law, only by state law)

· Claim arises under state statute, but in order to decide whether state statute violates fed law, you should also decide fed law

When state law is dependent upon decision of fed q’n - it arises under fed law
Arg’nt against it under mechanical approach: if claim is created by state law, it should be decided by state court

DIFFERENT FROM

Moore v. Chesapeake & Ohio

claim didn’t arise under fed law - no fed q j’n
Cause of action was state created, but an important issue was whether fed statute was violated.

(a suit brought under the state statute, which includes a breach of duty imposed by fed statute, should not be regarded as suit arising under the laws of US)

Bivens v. 6 Unknown Agents

implied private right of action - yes, fed q j’n

Supreme Court held that 4th Am’nt provides a private cause of action against a fed agent for damages resulting from unreasonable searches and seizures.

Can you say that Constitution creates cause of action - right to sue for damages, even though Legislature has not inacted a statute on it.

D/Arg’nt against it: this is a state law claim, which triggers federal defense - 4th Am’nt is a defense (Mottley)

P/Arg’nt for it: my claim arises under 4th Am’nt, because I’m asking the court to construe 4th Am’nt to decide if I can get damages

Merrel Dow
Congress expressly decided that there should be no private right of action for violation of fed standard - no fed q j’n
Products liability case: injury was caused by product that was purchased

· Most of complaint - state law

· 1 count - fed law: D also failed to comply with fed standard: adjudication requires interpretation of fed law.  Supreme Court held that it’s not sufficient for fed q j’n.

Legislature didn’t intend private enforcement of federal standard, only public (unlike Bivens)

Here, court follows Moore - mechanical approach
Diversity J’n
Art III, §2: Const’nal grant of j’n based on diversity of citizenship: controversies bet citizens of diff states and bet citizens of state and foreign subjects

stateless persons and 2 aliens suing each other are not covered, look at - 

Statute: §1332
District courts shall have j’n where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between

(1)  citizens of different States

(2)  citizens of a State and citizens of a foreign state

(3)  citizens of different States and in which citizens of a foreign state are additional parties

(4)  a foreign state as P and citizens of a State or different States

1)  Who has to be diverse from whom?
Complete diversity required: no P is a citizen of the same state as any D
(this does not prevent a pair of Ps or a pair of Ds from being co-citizens)

Strawbridge v. Curtiss

should be maximum - complete diversity - precursor of 1332

2)  How do you test diversity? - key - Citizneship
What do you mean by citizenship?

Natural persons (individuals)
can have only 1 citizenship/domicile at a time (can’t be a citizen of more than 1 state)

· If American citizen - his citizenship is domicile (nat person who is a citizen of US, is a citizen of state in which he’s domiciled)

· physical presence in a state

· subjective intent to make that state your home for foreseeable future

· You don’t loose your old domicile until you acquire a new domicile (Mas v. Perry)

· if temporary, college - not sufficient for domicile; your domicile is an old domicile of your parents

· US citizen who’s living abroad (like business executive) - can keep his old domicile until he finds a new one

· but if it’s clear that he’s not coming back - courts are badly split

· Permanent resident alien (like Mas v. Perry, citizen of France, Permanent Resident of US) - is treated the same as citizen for diversity purposes

· Aliens residing in US who are not Permanent Residents - are deemed citizens of their own country

Corporation

citizen of 2 places (can have more than 2 citizenships)

1.  citizen of state in which it’s incorporated (can be more than one state)


if corporation is incorporated in all 50 states - no complete diversity, unless sued by alien


the more citizenships it has - the less likely that complete diversity will exist

2.  principle place of business - there is only 1 ppb

Executives
look at citizenship of decedent

Guardians
look at citizenship of a person (child or incompetent) who’s being represented

Trustees
? remain a problem (statute didn’t cover trustees)

Labor Union

test citizenship by citizenship of every member


it’s an unincorporated association (very hard to sue Labor Union)

Partnership/limited partnership

work the same way

Class Actions (Rule 23)
test citizenship of class by citizenship of named representatives of class (Supreme Tribe of Ben-Hur)


but you can manipulate by carefully selecting who named representatives are

· 2 aliens can’t sue each other in fed court - name them representatives of the class

· if Labor Union - call it a class instead of a Labor Union - use names of leadership - you’ll end up in fed court

3)  When do you test for diversity? - at the time the case is filed (on the day P brings complaint; if P moves from one state to another - still valid for the purposes of diversity)

Jurisdictional amount
Amount should exceed $75,000 exclusive of interest and costs (not counting interest and costs)


but including punitive damages

No j’nal amount requirement in fed q’n cases
Complaint governs unless D shows that P cannot win that amount - very hard for D to do

Class Actions

every member of the class has to individually satisfy j’nal amount (Zahn)

(but most class actions are not diversity, but fed q’n class actions)

When can you aggregate j’nal amount?
· One P can aggregate all claims he has against one D: if they are all more than $75,000 - P satisfies j’nal amount

· But 2 Ps cannot aggregate their claims to satisfy j’nal mount


Class action Ps cannot aggregate their claims to satisfy j’nal amount: each P has to satisfy j’nal amount (Zahn)
(even though for diversity purposes you test citizenship of named representatives only)

Supplemental J’n
What happens when fed and state claim are linked together in a single lawsuit?

· Break them apart: fed claim to fed court, state claim to state court

but: loose efficiency, it would require double litigation (2 cases instead of 1) - increase transaction costs to the system - not a good idea

· Do we have power to treat them as a unified case

· in a state court - yes

· in a federal court?

1.  Pendent j’n - Gibbs (yes, j’n)

Identical parties - federal and state claims

Single set of facts gives rise to both federal and state claims

Federal claim - base line on which you hang state claims

2.  Ancillary j’n - Kroger (no j’n)

New party is brought in pursuant to add’l arg’nt

Bringing another party in connection with one claim

3.  Supplemental j’n - §1367
Puts pendent and ancillary j’ns together

Gibbs
pendent j’n

fed court can hear second (state) claim if it arises from “common nucleus of operative fact” (same transaction or occurrence)

1. identify base claim: on which court has good fed j’n (diversity or fed q)

2. hang on claims that arise out of the fact pattern (claims that don’t have independent basis for j’n)

3. then court has discretion whether to keep these claims

3 exceptions: when fed court can dismiss the case
(1) if state claims are much more important than fed claim - case should be tried in state court (small fed claim, big state claim)

(2) if federal claim drops out of the case - no reason for claim to be in fed court
(3) when state claim is so new and novel and fed judge doesn’t know how to decide it
state claim + federal q’n claim

(What’s the first basis for getting fed j’n - diversity

but here - Labor Union - not an incorporated ass’n - every member has to be diverse - no diversity claim under 1332)

Court says: under Art III, courts have j’n over cases and controversies;

case is facts that give rise to litigation: if these facts provide j’n for fed court on one theory of recovery, court can assert fed j’n over entire case

Kroger - no ancillary j’n: when D1 dropped out, no complete diversity between P and D2
P/Iowa v. D1/Nebraska, D1 v. D2/everybody thought Nebraska, but Iowa (indemnification: D2 is brought in as an insurer) - D1 brings D2 through ancillary j’n

D1 drops out - D2 is the bad guy

P cannot assert diversity j’n over D2 who’s been brought in the case: no diversity between P and D2

Supreme Court doesn’t allow ancillary j’n: there is no independent basis for the claim: no diversity on which to hook another claim

Aldinger v. Howard

no ancillary j’n
P sued ind’l policeman, but brought ancillary claim against town of San Diego: under rules at that time, P could sue ind’l, but not the entity.

P tried to get around provision requiring D to be a person and tried to bring entity to court, but Congress decided that it should not be there.

· If Congress didn’t want entities to be sued, P should use ancillary j’n to do it.
· Aldinger and Kroger consistent because determined what Congress wants w/r/t j’n over base claim, and they do not use ancillary j’n to frustrate Congress’ desire.
Finley

no ancillary j’n
P/Cal v. D/US; P joins as 2nd claim San Diego

Supreme Court held that P can’t add San Diego through the use of ancillary j’n because there is no independent basis for j’n

· But, unlike Aldinger, Congress here didn’t say that it didn’t want j’n over such parties: no implied “no” from Congress: Congress doesn’t say anything, doesn’t decide
· Court here reverses the presumption: if Congress hasn’t affirmatively permitted the use of ancillary j’n, P can’t do it
· Before: unless there is an implied negative from Congress, you can do it

· Here: unless an affirmative yes from Congress, you cannot do it

1367 reverses Finley, codifies Gibbs and Kroger
· If Congress is silent - you can use ancillary j’n as long as you satisfy Gibbs and Kroger
· Under 1367, whenever it’s necessary to bring parties into single court - you can do it, except when Congress didn’t want it or in Kroger sit’n

· Court can have sup j’n over additionall parties unless Congress says that it doesn’t want it

3 clear cases of ancillary j’n: under Gibbs, all 3 claims arise from the same fact pattern
1.  Kroger, when you have 3rd party D; D1 goes after D2; P can’t bring suit against D2
2.  cross claim: P v. D1 and P v. D2: as long as claim of D1 against D2 arises from the same nucleus of operative fact - there can be ancillary j’n

3.  compulsory counter-claims: D has claim back ag P and wants to add another party (no complete diversity over that new party) - yes, ancillary j’n

Problem with 1367: 

· Zahn - class action Ps: you cannot aggregate amounts of class action members; every member of class action has to satisfy j’nal amount

· 1367 - if there is a fed base claim (diversity between P and D), it’s plausible to bring other Ps who have the same claim in sup j’n

Court is split: whether 1367 overrules Zahn
Removal
Removal
§1441
· Only D can remove
· D cannot remove if claim could not have been brought in fed court in the first place
· You cannot remove counter-claim: D means D in the original, initial action

Exception:

· if D is sued in his home state, he cannot remove on the basis of diversity
· applies only to diversity claims; D can remove fed q’n claim to fed court when sued in his own state

1441 (c)
Whenever a separate and independent claim or cause of action within the j’n conferred by section 1331 (fed q’n) of this title is joined with one or more otherwise non-removable claims or causes of action, the entire case may be removed and the district court may determine all issues therein, or, in its discretion, may remand all matters in which State law predominates.

Problem with 1367:

Before 1367, it was discretion of judge whether to uphold sup j’n, judge could refuse it

Now, judge cannot remand the claim back to state court unless there are 4 bases for dismissal under 1367(c)

1. the claim raises a novel or complex issue of state law

2. the claim substantially predominates over the claim which the district court has original j’n

3. district court has dismissed all claims over which it has original j’n

4. in exceptional circumstances there are other compelling reasons for declining j’n
Problem for fed judge: do I hold the whole case or do I break case apart (retain fed claims and send state claims back)

· interests of judicial economy (burdensome to force the parties to litigate in 2 forums)

Executive Software

Fed court cannot remand case back to state court after D removed unless 4 bases for decline of fed j’n apply under 1367(c)
P has 5 claims: 2 federal + 3 states; files in state court

D removes to fed court:


claim could have been brought initially in fed court

If case originally was brought in fed court - like Gibbs; but P wants to be in state court

Why doesn’t removal solve the Mottley problem (well-pleaded complaint rule)?

P (state claim) v. D (federal defense)

D’s claim can be characterized as counter-claim - then his claim would arise under federal statute- fed q’n j’n

Can P wait for D’s counter-claim and then remove?  Why can’t D remove and why it doesn’t solve the problem?

· Under 1441, only Ds can remove

· D means D in the original action, P in a counter-claim is not D in the meaning of 1441

· You can’t remove the counter-claim

· Policy reason: unless you want to reverse the Mottley rule, you can’t do it: you can’t change policy through the back door

Roe
D/Red Cross removed to fed court

P v. Red Cross: no diversity, no fed claims, but Red Cross - created by fed statute

Held, Red Cross is always a fed case, retain all claims in fed court for interests of judicial economy (the court should decline to exercise its discretion under 1441(c) to remand claims against non-Red Cross Ds back to state court, but court should assert sup j’n over those claims under 1367(a) and have the entire case tried in one court).
if base claim is diversity, but there are other claims that don’t get diversity - can disentangle

if fed q’n claim, fed judge has 2 options

1.  just like Gibbs - pendent j’n - hold both claims

2.  fed claim is puny, state claim is puny - throw whole case back to state court, including fed q’n claim

We don’t know if fed judge can send just state claim back
· before 1367, judge could exercise discretion, disentangle case, tear apart - send state claim back

· after 1367? - Neuborne: fed judge should have power and discretion

Finn
Rule: you can remove distinct claim
(if “complete disassociation” - no common nucleus of operative fact w/r/t other state claims exist, the entire case can be removed)

· Action of fed court that improperly upholds improper removal is void, if on direct appeal (even at the appellate level, the suit already tried may be dismissed for lack of smj)

· If D3 has separate and independent (distinct) claim - remand this claim to state court and leave the other 2 claims in fed court

Here, court held that the claims are not distinct

Venue
(only for fed courts)

Venue - place within a j’n where a given action is to be brought.  Thus, j’n must be established before venue can become an issue.

(State X is found to have j’n over the person of B, in a suit against him by A.  Venue determines in which county (state claim) or district (federal claim) of State X the case shall be tried.)
1. Change of Venue: inside the same political structure, option to directly move the case from one court to another on the grounds of convenience (judge doesn’t dismiss the case, but transfers it, no statute of limitations problem)

2. Forum Non Conveniens: judge dismisses the case, and case has to be refiled (can be severe consequences because of statute of limitations)

· Venue is determined at the time the action is filed (not the time when the claim arose)

· There is no way that the case can be moved from state to state without dismissing it

· Venue is waiveable (if parties don’t invoke venue, we’ll assume that they don’t care)

· What is the most convenient place for litigation (has nothing to do with power of the court)

· cheapest

· least inconvenient

Im personam j’n - geographical reach - horizontal federalism

SMJ - vertical federalism

The venue is proper in a judicial district where

	
	diversity  1391(a)
	federal question  1391(b)

	1
	where any D resides, but only if all Ds reside in the same state (if not, go to 2)

(“resides” - probably domicile, probably district where D actually lives)
	where any D resides, but only if all Ds reside in the same state (if not, go to 2)

(“resides” - probably domicile, probably district where D actually lives)

	2
	substantial part of facts/events giving rise to the claim occurred, or where a substantial part of property that is the subject of the action is situated (can be 2 districts - where product was manufactured and where it caused injury)

where facts give rise to the case
· evidence

· witnesses

· cheapest

states where substantial proportion of facts giving rise to litigation took place, but can be several states

(if can’t use 1 or 2, go to 3)
	substantial part of facts/events giving rise to the claim occurred, or where a substantial part of property that is the subject of the action is situated (can be 2 districts - where product was manufactured and where it caused injury)

where facts give rise to the case
· evidence

· witnesses

· cheapest

states where substantial proportion of facts giving rise to litigation took place, but can be several states

(if can’t use 1 or 2, go to 3)

	3
	where D can be served: only if neither 1 or 2 allow venue, then anywhere D is subject to personal j’n when the action commences (when P files complaint in fed court)
	where D is found


For venue purposes
· when D is a corporation, corporation is deemed to e resident of any state, where it can be served
· if multiple Ds, can be served in the same state
Most complicated cases - 2 - where substantial proportion of facts

Bates - stream of mail (stream of commerce) is enough for substantial proportion of facts
P moves to NY from PA, letter/bill is forwarded to P to NY by post office, letter is received in a NY district, P says venue is in NY (original district was in PA, where payments were made)

Often in mortgage situations, all transactions took place where debtor used to live

Held, it’s enough for substantial proportion of facts that occurred in a NY district, even though D didn’t mail it there (volitional decision of D to send it)

In some sense - stream of commerce case - stream of mail

Rule: transfer of venue can only be made to district where action could have been brought originally (should satisfy both im personam and venue)

2 kinds of transfers

if diversity case
1404(a) transfer (change of venue for convenience purposes)
For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought

· P chose the right venue/A - satisfies in personam and venue

· Moving for convenience purposes to B

· B has to use the law of A

1406 transfer (change of venue because of mistake in venue)
· P chose the wrong venue/A (say right in personam, but wrong venue)

· Fed judge transfers case over to right venue/B

· New state/B applies its own law

To get transfer, P has to persuade judge that he made a good faith mistake (he though he could get im personam, but it turned out that he could not); judges are reluctant to do 1406 transfer

if fed q’n case (interpretation of federal law)

1404(a) - law of A travels to B with the case

· But B might read the law differently than A

· Supreme Court hasn’t resolved it yet

· but consensus among circuit courts is that

in a 1404(a) transfer of fed q’n cse, B will use its method of interpretation of A’s law (apply the transferee’s law)

· Uncertainty, let the transferee judge decide

· Change of venue may change outcome of the case (B’s judge may interpret the law differently)

so should it affect your decision whether to change venue

Forum Non Conveniens (judge dismisses the case) (usually bet Political systems - int’l)

Court having j’n over a particular case may use its discretion to decline to exercise that j’n, if court concludes that the action could be more appropriately tried in some other j’n

· interests of justice
· interests of efficiency
· where evidence is

· where witnesses are

· which j’n will be more familiar with the law to be applied

· whether P is a resident of the original forum (if yes, he has more of a right to use its courts)

· whether the current judge and forum would be impartial

The mere fact that the law of the alternative forum is less favorable to P, is not by itself grounds for denying D’s forum non conveniens motion
Hoffman v. Blaski - Rule: transfer of venue can only be made to district where action could have been brought originally (should satisfy both im personam and venue)

Court very narrowly construes 1404(a)

· Transfer on the motion of D may be made only to those districts where P P would have had the right, independent of the wishes of D, to bring the actions.  Consent by D will not permit transfer to a forum where the action could not originally have been commenced (as in removal).

· So if suit in a particular district would not have been possible, as an initial matter, because one or more Ds could not be personally served there, or because venue would not have been proper there, even the consent by all Ds would not authorize the action to be transferred to that district.

P sues D in Texas (D has plant in Texas), D moves to change venue to Illinois, says all witnesses are there, cheaper to be there; P says that D could not be sued in Illinois, no im personam j’n over D in Illinois; D says that he agrees to waive Texas venue, willing to go to Illinois; court - ag D

Strong dissent:

statute was designed to provide flexibility, and court constraints that

Complication of 1404(a)
Case (statute of limitations law travels with the case in 1404(a) transfer)

1. P v. D in PA district court on breach of warranty - 6 year statute of limitations

but tort claim has 2 year statute of limitations

2. P v. D in Mississippi, because Mississippi has 6 year statute of limitations on tort claims

then

1404(a) transfer: P brings motion for change of venue from Miss to PA so that 6 year statute of limitations on tort claims goes along with it (PA has to apply Miss law)

· Even though P changes venue, law travels with the case in 1404(a) transfer

· Problem: exactly what court wouldn’t allow us to do by ancillary j’n

Most often, when

· im personam is fine

· but wrong venue

then judge has a choice

· can dismiss

· can do P a favor and transfer to avoid statute of limitations problem

More complex, when

· venue is right or wrong

· but im personam is wrong

Complication of 1406
Goldlawr - broad construction of 1406: court can transfer venue to proper j’n, even if P made a mistake w/r/t in personam

· improper venue

· no im personam - P guessed wrong, D doesn’t have minimum contacts in this j’n, and service of process is ineffective

But court does P a favor: im personam exists in another j’n, so it transfers case to that j’n (dismissal here would have resulted in P’s losing a substantial part of its cause of action under the statute of limitations merely because it made a mistake in thinking that there was in personam over D) - to avoid injustice

Forum Non Conveniens
Piper Aircraft - The mere fact that the law of the alternative forum is less favorable to P, is not by itself grounds for denying D’s forum non conveniens motion
Plane crash in Scotland, victims are Scottish, witnesses are in Scotland, evidence is in Scotland plain built by American manufacturer.  Ps brought suit in US district court - the outcome of the case would be better for P if case was tried in US.  PA district judge exercises forum non conveniens: whether or not different law sill apply (more or less favorable to P) is relevant, but not dispositive, if case really should be brought in Scotland, because it’s a more convenient place.

To prevent Ps from coming to American courts to get better outcomes

but Ds are American, so why not try the case in US

should it make that much difference, who P is

Courts

· if P is American - not grant forum non conveniens

· if P is not American - grant forum non-conveniens

When you consider a venue problem, remember that venue is not a substitute for personal j’n: the fact that venue lies in a particular district does not automatically mean that suit can be brought there.  Suit can be brought only in a district that satisfies both
· the venue requirements and

· the personal j’n requirements as to all Ds

In a federal q’n cases, D is generally held to be subject to personal j’n

· as long as j’n could constitutionally be exercised over him in the state courts of the state where the federal court is sitting, and

· service is validly made
In diversity cases, there is personal j’n only if this would

· not only be constitutional, but also

· would be allowed by the long-arm of the state in which the federal court sits
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