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Do im personam + notice

Do removal + smj + sup j’n (when case is in fed court - fed judge has to decide: 1441(c) or 1367(c)- do Gibbs test - 1367(c) will govern)

Do venue: which transfer is better (which law will govern) - 1404(a) or 1406

· Hand in outline

· Make headings

· Do arg’nt/counter-arg’nt for each contact you’re listing

· List all contacts for general j’n, then find out they’re not enough - pick out the relevant ones for specific j’n

· Argue both sides

· Always have smth on the other side, then come down a little bit on one side

· Cite cases

· Focus on policy

· Mention power, consent, notice

· Point out ambiguities in the fact pattern, say I assume this

· I would be helpful if I knew this

· Erie: in a diversity case, fed district judge applies the law of the state in which it sits

· state court will always have j’n (do we want state judge to hear fed law claims/half of the case (Mottley) - Supreme Court can fix it if state court decides fed claim wrong - better; or do we want fed judge to decide state half of the case, but Supreme Court cannot fix it)

· if no statute, you think there should be - resolve one way or the other, say I assume this and why

· if imposed K provision (that litigation only in some state) - ignore

Im Personam J’n

When trying to determine if the forum state has personal j’n over D, ask these q’ns in order:

1.  Are there any traditional bases of j’n?  Was D present in the forum state when process was served?  If so, there probably was a valid personal j’n, no matter how briefly D was in the state and regardless of his purpose in being there (Burnham)

How much Pennoyer survives Int’l Shoe? Supreme Court split in Burnham: 

· majority: physical presence is enough, Pennoyer is still alive - you can serve D while he’s present in the forum, exercise power of j’n over D (Scalia), or

· mere physical presence is not enough - you have to establish minimum contacts - fairness and substantial justice (Brennan)


but how did D got into state - if as a result of trickery and deceit - no j’n (Tickle v. Barton)

· physically present when served (raw physical power creates j’n - Pennoyer)

· domicile (if D domiciled in the forum)
· consent (if D consents to j’n - corporation registering to do business in forum state, contractual consent to forum state j’n, making a general appearance to defend the action, it has sufficient contacts with the forum to justify personal j’n)

· service on agent
2. Is there In Rem/Quasi in Rem/1 - related, Quasi in Rem/2 - unrelated to lawsuit

Is property tangible or intangible?
Shaffer v. Heitner: physical presence of property is not sufficient to establish j’n, you need minimum contacts: q in rem requires essentially the same as im personam j’n (eliminates q in rem/2 - now you need minimum contacts; reinforces q in rem/1, but same as im personam j’n: you’re able to establish minimum contacts because property is related to the claim)

· But: in Shaffer property is intangible (shares of stock, bank account), so may be tangible property is still enough (land)?

· q in rem can supplement deficient long-arm

· amount in recovery is limited to value of property (Pennoyer)

3.  Im personam j’n (if P has ipj, probably has choice of law - tendency to be strict about min contacts)


a) state or federal court?

if federal, do same as state

b)  state long-arm statute - construe broadly (+ read carefully, who’s P, who’s D, D’s contacts - tort or K)

· D is not present in the state

· Does the forum state’s long-arm statute provide for j’n over D?

(1)  enumerated long-arm (tortious acts are spelled out transacting business in the state - laundry list: list the contacts required - domicile, use or ownership of in state property, results arising from in-state tortious acts, contracts performed wholly or partially in state)

(2)  constitutional max long-arm (to the limits of due process, unless violates due process)

Assuming the statute applies, always go on (if not, the forum cannot exercise personal j’n over D, even if doing so would be constitutionally permissible because D has minimum contacts with the forum)

c) due process analysis (would it be constitutional under due process to exercise j’n)

(1) Minimum contacts (International Shoe) - D has such minimum contacts with the forum so that exercise of j’n doesn’t offend traditional notions of fair play and substantial justice

4 Types of contacts

· continuous/related - easy cases (j’n) - have systematic and continuous contacts with state (corporation is in the state); dispute arises out of nature of those systematic contacts - general j’n
· isolated/related - difficult cases (?) - have one contact with state or very few (corporation wanted to test the market, sell a few cars); dispute arises out of this one contact with state - specific j’n
· continuous/unrelated - difficult cases (?) - have systematic and continuous contacts with state; but dispute arises out of issues not related to these contacts (Helicopteros - no j’n)

· isolated/unrelated - easy cases (no j’n) - have one contact with state; dispute arises out of issues not related to this contact

a. general j’n? (systematic, regular, can be just one, but continuous)

· If the cause of action is unrelated to D’s contacts with the forum, the contacts must be systematic and continuous to justify j’n (maintaining an office in the state) 

· Perkins (continuous/unrelated)- like Burnham, when D is physically present in the state, it’s probably enough for j’n, even though contacts are unrelated to cause of action)

· Arg’nt: j’n is a reciprocal obligation - you should pay for receiving benefit from the state (infrastructure, market, ability to use courts) - defend all claims, related or unrelated

· but: Helicopteros (continuous/unrelated) - no j’n: where the claim does not arise out of D’s in-state activities, the mere fact that purchases have been made by D in the forum state, even if they have occurred regularly, will not be sufficient to establish minimum contacts

· courts can exercise general j’n over D for any claim, whether related to the systematic and continuous contacts or not

· see if you have general, then see if you have specific, always go on to specific

b.  specific j’n? (isolated/related)

· Single (or sporadic) contact with forum state: not enough for j’n, unless the claim arises from that contact (car accident in state, issuance of insurance policy to resident)

· Analyzing minimum contacts depends on whether the cause of action relates to D’s contacts with the forum.  Contacts sufficient to merit specific j’n include D’s acting in the forum to harm P, D’s use of the mails instead of going to the forum to harm P, and D’s sending an agent to act on his behalf in the forum, and the agent’s act harms P.

(2) Reasonableness/Policy (World-Wide Volkswagen)
Is the assertion of jurisdiction reasonable (Asahi)?  Does it comport with traditional notions of fair play and substantial justice (Int’l Shoe)?

Factors - what makes it just to sue D in a state
1.  voluntary affiliation
· are D’s contacts with the forum voluntary (are they due to his own conduct, not someone else’s) (Hanson v. Denckla)

· if D did nothing voluntary to put the car in that state, when consumer, not producer brings the car to the state - Supreme Court says - no j’n over D, because he didn’t do anything in the state (World-Wide Volksvagen)

· has to be purposeful availment (Hanson v. Denckla)

· Contact with the forum has to result from purposeful availment: D has to purposefully avail itself of the privilege of conducting activities within the forum state, thus invoking the benefit and protections of its laws (D has to reach out to the state) (Hanson v. Denckla)

· if you enter a state especially for commercial purposes and commit a tortious act there - minimum contacts

· Whether D knew that the component would be incorporated into products that would get into interstate commerce, or that retailer will sell the product

· could D reasonably have anticipated being haled into court in forum state? (WWV) (D sells a substantial volume of products in state, D uses an agent present in state to pursue D’s interests, D injures P while P and D were in state, D sends a substantial stream of contractually-required payments to P in state)

· Foreseeability is relevant only when D’s contact with the forum state should be such that he should reasonably anticipate being haled into court there (World-Wide Volkswagen)

· foreseeable impact on j’n: state has an interest to bring D to its court: D uses state’s highways, etc

· did D solicit business in state/advertised (McGee: insurance K)? (but mass advertising - TV, Internet - may be unreasonable)

· stream of commerce (Asahi)  Court split (but 8 believed it still unreasonable to have j’n over D):

· O’Connor (main opinion): No minimum contacts: has to be purposeful availment: D had to have intent or purpose to serve state with his products, advertising or designing product for the market in forum state; the mere awareness on the part of foreign D that the component is manufactured, sold and delivered outside US would reach Cal in the stream of commerce is not enough for minimum contacts - unreasonable and unfair
· Brennan concurrence: D had minimum contacts with state, bec it put its goods into stream of commerce that it knew would lead many of them to state (as in Gray v. American Radiator) + D benefited economically from the regular retail sail of the final product in Cal: big difference between a situation where a consumer brings product into state (insufficient contacts, as in Volkswagen) and where D’s products are regularly sold there (sufficient contacts)

but arg’nt against it: D cannot predict where he’ll have to defend

· Stevens concurrence: unreasonable, so no need to decide minimum contacts here: an examination of minimum contacts is not always necessary to determine whether a state court’s assertion of personal j’n is const’l

· economic benefit to D from state?

· The amount of business D gets from forum

· The amount of D’s product that winds up in forum

· If a foreign corporation has a sales representative in state, will that state automatically be entitled to j’n over the corporation?  No.  Minimum contacts are not satisfied by the existence of agent in state.
1.  relative inconvenience of the parties (where to litigate) (McGee)
· where witnesses, evidence are

· burden on D
· foreign D? - maybe unreasonable to require him to come and defend in US, legal systems of different countries are different, cultural differences (Asahi)

· might be unfair to make D come to forum state to litigate (Asahi)

· what’s the relative inconvenience: would it create a hardship, terrible unfairness to require D to come to the forum state to defend a lawsuit (McGee)?

· strong economic disparity between P and D in ability to move around?

· P’s interest in having dispute adjudicated, in obtaining relief

3.  interests of the forum state (manifested in long-arm) (McGee)

· shared interest of states in promoting shared social policies (holding people accounted for their actions)

· to protect its citizens
4.  commercial (Gray) or non-commercial (World-Wide Volkswagen) (if personal, non-commercial - less tendency to find j’n - World-Wide Volkswagen: D didn’t purposely avail itself of opportunity to conduct activity in state, although it could foresee that others would take its cars there: no purposeful availment, only unilateral activity of 3rd party)

5.  tort or contract (to see if continuous or isolated)

· K claims 

· McGee - if you have a K with someone in another state, be prepared to defend in that state

· Burger King (continuous/related K) - where D has purposely directed activities to state, j’n is reasonable, and D will have to make a “compelling case” that other c’ns (inconvenience) make it unreasonable

· Tort Claims - J’n is good

(1)If D (or his agent) commits tortious act inside forum, and cause of action arises from that act

(2) D’s conduct our-of-state brings about foreseeable injurious consequence in the form

Gray v. American Radiator
Isolated/Related tort

D didn’t initiate contact himself - but stream of commerce - j’n





where did tortious act take place (court split):
· where injury took place (majority)

· where tortious thing was manufactured
Arg’nt against j’n (White (majority) opinion in World-Wide Volkswagen):
6.  Individual liberty (14th Amendment)

· unfairness of requiring D to defend in j’n he has no significant nexus with

· freedom not to be dragged into particular state - freedom from state control; ability of D to control his faith

7.  Reciprocal sovereignty
· to preserve sovereignty of NY state (why should Oklahoma tell NY people how to behave)

· to preserve federalism of state

But: arg’nt for j’n:
accident occurred in Oklahoma, all witnesses and evidence was there




Oklahoma had a legitimate interest in keeping its highways safe

3 basic arguments to counter personal j’n
1.  D wasn’t present in the state when process was served

2.  D’s act was not within the scope of the applicable long-arm statute

3.  D lacks minimum contacts with the forum, such that its exercise of j’n over him violates due process (if D doesn’t fit the long-arm statute, the minimum contacts alone will be insufficient to merit personal j’n)

Notice and Opportunity To Be Heard

(procedural due process)

Role of procedural process
1.  Accuracy view - guarantees accuracy (then if you have hearing relatively quickly, it’s ok, exact timing of hearing is irrelevant, as long as it’s within reasonable time)

2.  Dignitary view - equality approach (timing means everything, gov’nt should not do anything before due process)

3.  Transaction costs - increase transaction costs (a required hearing before due process may stop person, too expensive)

Notice required by due process: notice must be reasonably calculated to succeed (you have to give it your best shot - always publish; even if D gets it, but it’s not reasonably calculated - will not satisfy due process)

Mullane
· Actual (in person, or by registered mail - signed) v. Constructive Notice (by mail and publication)
· Notice is const’ly required - should be good notice: interests v. costs

· Notice by publication is not enough when better notice is possible

· Consider costs (economic costs v. interests to get notice to person)

· cost is zero (send letters anyway) - you have to send notice

· cost is relatively minimum - you have to send notice

· you know who people are, but don’t know addresses - it depends; probably have to send notice to last known address and publish

· you don’t know if such people exist - publication is enough

Hearing (see p.p. 11-14)

1.  No relationship between property and claim AND

Person attaching property has no shared property interest
Sniadach, Doehr, Di-Chem
2.  Shared Interest in property, property related to claim
Fuentes, WT Grant
3.  Factors
a)  likelihood of hearing at a time reasonably after seizure (issue in WT Grant)

Accuracy view v. Dignitary view

b)  joint ownership in property being seized - shared interest in property (installment Ks)

c)  importance of property (impact of seizure: wages - important, stereo and stove - not life and death)

d)  is seizure related to suit

e)  who issued writ of possession: clerk or judge

f)  reason to seize

Organizational Hypo

1.  P brings 2 claims in state court

2.  D wants to remove to federal court

3.  Is there a base claim?

4.  Is there supplemental j’n?

Direct appeal - yes; Collateral attack - no
Removal - 1441 - within the same, vertical, from state to federal court



All Ds have to agree to remove
A.  General (could this claim be brought originally in fed court)

B.  Find the Base Claim

· Do removal

· Then judge has to decide 1367(c)

1441
· 1441(a) Only D can remove
· D means D in the original action (P in counter-claim is not D in the meaning of 1441)

· D cannot remove if claim could not have been brought in fed court in the first place
· You cannot remove counter-claim: D means D in the original, initial action

Exception:

· 1441(b) if D is sued in his home state, he cannot remove on the basis of diversity
· applies only to diversity claims; D can remove fed q’n claim to fed court when sued in his own state

1441 (c)
Whenever a separate and independent claim or cause of action within the j’n conferred by section 1331 (fed q’n) of this title is joined with one or more otherwise non-removable claims or causes of action, the entire case may be removed and the district court may determine all issues therein, or, in its discretion, may remand all matters in which State law predominates.
Problem with 1367(c) - 1367(c) governs (more recent)

· Before 1367, it was discretion of judge whether to uphold sup j’n, judge could refuse it

· Now, judge cannot remand the claim back to state court unless there are 4 bases for dismissal under 1367(c)

· Problem for fed judge: do I hold the whole case, do I send whole case back to state court, or do I break case apart (retain fed claims and send state claims back)

· but interests of judicial economy (burdensome to force parties to litigate in 2 forums)

Executive Software- fed court cannot remand case back to state court after D removed unless 4 bases for decline of fed j’n apply under 1367(c)

Roe - Red Cross is always fed case, retain all claims in fed court

Finn - you can remand distinct claim back to state court

Subject Matter J’n
Diversity
1. Constitutional Power - Art III, §2 - gives Congress power to confer upon courts authority to hear diversity cases

2. Statutory Power
a. 1332 (limitations)
1) complete diversity (Strawbridge: all Ps are different from all D’s), and
2) minimum amount in controversy - more than $75,000 exclusive of interest and costs
b. Three Questions
1)  Who has to be diverse (see p. 17)

2)  How do you test for citizenship 

· if natural person - domicile - residence with intent to stay

· if corporation - citizen of state in which it’s incorporated (can be more than one state) + principle place of business (only one)

· class actions - test citizenship of class by citizenship of named repres’s (Supreme Tribe of Ben-Hur)

3)  When do you test for diversity (when the case is filed)


c. amount in controversy
1) more than $75,000 (without interest and costs)

2) Zahn - class-action Ps can’t aggregate claims (each P has to have more than $75,000)

3) When can you aggregate j’nal amount?
· One P can aggregate all claims he has against one D: if they are all more than $75,000 - P satisfies j’nal amount

· But P cannot aggregate its claims against 2 Ds to satisfy j’nal amount

· But 2 Ps cannot aggregate their claims to satisfy j’nal mount

Federal Question (look for statute) - take each claim, see if there’s fed issue

1. Constitutional Power
Art III, §2 gives Congress authority to confer upon courts power to hear fed question cases

a. “arising under”

b. Osborn (Congress has Const’l power to confer upon courts j’n over cases that arise under Cosnt’n or fed law)

1) any fed issue present (P+D)

2) if fed issue forms an ingredient of the case

3) defines limits of ArtIII, §2

· what is the source of P’s right

· where is the source of his claim linked to

· if this claim is linked to federal law - then claim arises under federal law
· if it’s a contract or mortgage claim - state claims: state makes law in this area, not fed statute - then source of P’s right is state law
2. Statutory Test
1331
a. Did Congress confer power to hear the claim

b. Mottley
· is there fed issue on the face of the well-pleaded complaint (mechanical approach)
· fed q must be part of well-pleaded complaint
· P’s claim has to arise under Const’n

· It doesn’t matter that D may raise a federal defense

· P cannot get into fed court by anticipating a federal defense

· D cannot raise an unanticipated fed defense

· determine who is the true P in this case
· unravel claim to see what P could have brought (look for true P)
· even if dispositive issue in the case is fed law and there is federal interest - still not enough

Franchise Tax Board: fed statute (ERISA) gave D power to seek a declaratory j’nt against a tax claim; Supreme Court - no, we don’t recognize this exception: D doesn’t have fed q j’n - under well-pleaded complaint rule, fed q didn’t appear in P’s complaint (but if D sued first, could be in fed court)

To get fed q’n j’n, how to determine what the source of P’s right is:

1.  demonstrate that P’s claim is locked to fed law (mechanical test)

2.  rearrange P and D, and if when you rearrange them state law comes up in the claim - no go

3.  when federal entity is part, makes good arg’nt for fed j’n because entity was created under fed law

4.  if minimum state issue - might be good to achieve fed q’n j’n

Merrel -Dow
1)  adds to Mottley
well-pleaded complaint

2)  is there a private right of action (did this fed statute create it) (P would say yes, D would say no)

3)  Footnote 12
Stevens, federal importance test
how important is this claim (federal issue) to be in fed court, to warrant 1331 j’n
Smith - state law claim, but arises under fed law (when state law is dependent upon decision of fed q’n - it arises under fed law) - yes, fed q j’n - easy to get fed q j’n

· arg’nt against it under mechanical approach - if claim is created by state law, it should be decided by state court

Moore - claim didn’t arise under fed law - no fed q j’n - hard to get fed q j’n

· but how important is fed issue to be in fed court

Reconcile Smith and Moore: Stevens/footnote 12 - the difference in result can be seen as manifestation of differences in the nature of fed issues at stake.  In Smith, the issue was constitutionality of important fed statute.  In Moore, the violation of fed standard as an element of state tort recovery didn’t fundamentally change the state tort nature of action.  Sometimes, formally fed causes of action were not properly brought under fed q j’n because of overwhelming predominance of state-law issues.
Bivens - implied private right of action - yes, fed q j’n (Const’n created cause of action, even though Legislature hasn’t inacted statute on it)

· but arg’nt against it - this is a state law claim, which triggers fed defense (Mottley)

Merrel Dow - Congress expressly decided that there should be no private right of action for violation of fed standard - no fed q j’n

· Leg intent: Legislature didn’t intend private enforcement of fed standard, only public (unlike Bivens)

· P - grab Moore - if state claim incorporated fed standard - no j’n (like Merrel-Dow)

· D - grab Smith - there would be j’n

· look for relevant case

· look at importance of fed interest

· look for Congressional intent

· reconcile Smith and Moore

Supplemental Jurisdiction

pendent
bringing claim

ancillary
bringing party

A.  Ancillary (Kroger), Pendent (Gibbs), Supplemental
B.  Find Base claim and Basis for J’n

Diversity or Fed Q’n

C.  Does court have POWER to exercise sup jur
1367
if Congress didn’t say no (silent), you can use sup jur (as long as you satisfy Gibbs and Kroger)

overrules Finley, Restores Kroger and Aldinger

1.  Fed Question Base Claim (1367(a))
a)  1367 gives presumption of j’n

not expressly authorized
· district courts shall have sup j’n over all claims that are so related to claims in action within original j’n that they form part of the same case or controversy
· argue both sides

b)  Gibbs (pendent j’n) 3-part test
common nucleus of operative fact
fed court can hear second (state) claim if it arises from “common nucleus of operative fact” 

1. identify base claim: on which court has good fed j’n (diversity or fed q)

2. hang on claims that arise out of the fact pattern (claims that don’t have independent basis for j’n)

3. then court has discretion whether to keep these claims

· can have separate claim arising under same nucleus of operative fact

1367(b) fed district courts may not exercise sup j’n over claims/parties if doing so would encourage Ps to evade complete diversity as required by 1332 - only if base claim is diversity

Gibbs + 1367(c): 3-4 exceptions: fed court can dismiss the case (decline to exercise sup j’n) ONLY IF:
(1) if state claims are much more important than fed claim - case should be tried in state court (small fed claim, big state claim; NY Const’n - probably very important claim)

(2) if federal claim drops out of the case - no reason for claim to be in fed court
(3)  when state claim is so new and novel and fed judge doesn’t know how to decide it

(4)  1367 (c) only: in exceptional circumstances there are other compelling reasons for declining j’n
Kroger - no ancillary j’n: when D1 dropped out, no complete diversity bet P and D2

Aldinger - no ancillary j’n: if Congress didn’t want entities to be sued, P should not use ancillary j’n to do it

Finley - no ancillary j’n: unlike Aldinger, Congress didn’t say that it didn’t want j’n over such parties: no implied “no” from Congress, but court here reverses the presumption (if Congress hasn’t affirmatively permitted the use of ancillary j’n, P can’t do it) - wrong

1367 - if Congress is silent - you can use ancillary j’n over add’l parties as long as you satisfy Congressional intent + Gibbs (when Congress didn’t say that it didn’t want it, as in Aldinger, and it’s not Kroger sit’n)

2.  Diversity Base Claim (1367(b))
a.  need complete diversity (Strawbridge)
b.  codifies Kroger: fed district court may not exercise sup j’n over claims/parties if doing so would encourage Ps to evade complete diversity as required by 1332
c.  3 clear cases of ancillary j’n

1)  when you have 3rd party D (Kroger)

2)  cross claims

3)  compulsory counter-claims

3.  Discretion (1367(c))
Justifications to throw out claim

P cannot go after D2, if it destroys complete diversity

1367(c) Gibbs test

1)  novel, new claim

2)  state claim substantially predominates

3)  fed claim dropped out

4)  for any other compelling reason

Class-actions
court split: 1367 overrules Zahn or not: can you aggregate P’s claims under sup jur

Venue (only for fed courts)

horizontal: transfer from one district court to another in a different state or district

Venue - place within a j’n where a given action is to be brought.  Thus, j’n must be established before venue can become an issue.
1. Change of Venue: inside the same political structure, option to directly move the case from one court to another on the grounds of convenience (judge doesn’t dismiss the case, but transfers it, no statute of limitations problem)

2. Forum Non Conveniens: judge dismisses the case, and case has to be refiled (can be severe consequences because of statute of limitations)

· Venue is determined at the time the action is filed (not the time when the claim arose)

· Venue can be waived (if parties don’t invoke venue, we’ll assume that they don’t care)

· Is it just to sue D here

· What is the most convenient place for litigation (has nothing to do with power of the court)

· cheapest
· least inconvenient
The venue is proper in a judicial district where

	
	diversity  1391(a)
	federal question  1391(b)

	1
	where any D resides, but only if all Ds reside in the same state (if not, go to 2)

(“resides” - probably domicile, probably district where D actually lives)
	where any D resides, but only if all Ds reside in the same state (if not, go to 2)

(“resides” - probably domicile, probably district where D actually lives)

	2
	substantial part of facts/events giving rise to the claim occurred, or where a substantial part of property that is the subject of the action is situated (can be 2 districts - where product was manufactured and where it caused injury)

where facts give rise to the case
· evidence

· witnesses

· cheapest

states where substantial proportion of facts giving rise to litigation took place, but can be several states

(if can’t use 1 or 2, go to 3)
	substantial part of facts/events giving rise to the claim occurred, or where a substantial part of property that is the subject of the action is situated (can be 2 districts - where product was manufactured and where it caused injury)

where facts give rise to the case
· evidence

· witnesses

· cheapest

states where substantial proportion of facts giving rise to litigation took place, but can be several states

(if can’t use 1 or 2, go to 3)

	3
	where D can be served: only if neither 1 or 2 allow venue, then anywhere D is subject to personal j’n when the action commences (when P files complaint in fed court)
	where D is found


For venue purposes
· when D is a corporation, corporation is deemed to e resident of any state, where it can be served
· unincorporated ass’n - same as corp’n

· if multiple Ds, can be served in the same state
Most complicated cases - 2 - where substantial proportion of facts

Bates - stream of mail (stream of commerce) is enough for substantial proportion of facts

Change of venue

· All Ds have to agree to change venue
· Transfer of venue can only be made to district where action could have been brought originally - should satisfy both im personam and venue (Hoffman v. Blaski) - very narrow construction of 1404(a)
· Court can transfer venue to proper j’n (Goldlawr) even if P made a mistake w/r/t im personam - broad construction of 1406: 

diversity: 1404(a) transfer (change of venue for convenience purposes) - law does not change
For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought

· P chose the right venue/A - satisfies in personam and venue

· Moving for convenience purposes to B

· B has to use the law of A

1406 transfer (change of venue because of mistake in venue) - law changes
· P chose the wrong venue/A (say right in personam, but wrong venue)

· Fed judge transfers case over to right venue/B

· New state/B applies its own law

To get transfer, P has to persuade judge that he made a good faith mistake (he though he could get im personam, but it turned out that he could not); judges are reluctant to do 1406 transfer

if fed q’n case (interpretation of federal law) - law is the same everywhere - transferee law
1404(a) - law of A travels to B with the case

· But B might read the law differently than A

· Supreme Court hasn’t resolved it yet

· but consensus among circuit courts is that

in a 1404(a) transfer of fed q’n case, B will use its method of interpretation of A’s law (apply the transferee’s law)

· Uncertainty, let the transferee judge decide

· Change of venue may change outcome of the case (B’s judge may interpret the law differently)

so should it affect your decision whether to change venue
Forum Non Conveniens (judge dismisses the case on the assumption that some other court will take it) (usually between Political systems - int’l)

May create statute of limitations problem

Court having j’n over a particular case may use its discretion to decline to exercise that j’n, if court concludes that the action could be more appropriately tried in some other j’n

· convenience
· interests of justice
· interests of efficiency
· where evidence is

· where witnesses are

· which j’n will be more familiar with the law to be applied

· whether P is a resident of the original forum (if yes, he has more of a right to use its courts)

· whether the current judge and forum would be impartial

The mere fact that the law of the alternative forum is less favorable to P, is not by itself grounds for denying D’s forum non conveniens motion (Piper Aircraft)
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