Civil Procedure Outline

Professor Neuborne

Fall 1998
I. Adjudicatory (Geographical) Jurisdiction

A. CLASSICAL POWER THEORY - state has power due to physical presence - must be statute to give any power to court


1. Property



(a) Types of jurisdiction




(1) In rem - disputes over ownership of property - state has power to decide who owns the assets in the state.




(2) Quasi in rem 1 - Lawsuit not about property, but property has nexus to suit.




(3) Quasi in rem 2 - Property has absolutely no nexus to suit - generally eliminated by Shaffer v. Heitner



(b) Must attach interest in property before trial - seize property (Pennoyer v Neff) - requiring attachment before judgment increases chance of notification



(c) State only allowed jurisdiction up to the value of the seized asset.



(d) Fortuitous presence of property does not allow quasi in rem, but does allow in rem.



(e) Property does not need to be tangible - can be debt (Harris v Balk)


2. In personam - litigate against person... unrelated to property



(a) Cannot use fraud or physical force to bring person into state (Tickle v Barton).



(b) Fortuitous presence of person does allow in personam jurisdiction.



(c) Physically present in court, but no in personam jurisdiction




(1) Special appearance - no jurisdiction - usually to dispute court’s jurisdiction




(2) Limited appearance - appear to defend up to the value of the property seized



(d) Corporations physically present where:




(1) they are incorporated




(2) principle place of business (headquarters, where mgmt is, or main operation)


3. Constitution requires each state to give “full faith and credit” to the judgments of another state - cannot adjudicate in multiple states.


4. Adjudicatory jurisdiction can also be gained by consent of all parties.

B. LONG-ARM JURISDICTION (minimum contacts)


1. Basis is “minimum contact that does not offend traditional notions of fair play and substantial justice”. (International Shoe)


2. Types of long-arm statutes



(a) Enumerated long-arm - courts limit jurisdiction to statutory provisions (i.e., tortious acts, business activities, etc.)




- tortious acts include state where the injury actually occurs, not just where the negligent act is performed (Gray v. American Radiator)



(b) Constitutional maximum long-arm - all jurisdiction within limits of due process


3. Scope of relationship



(a) Specific jurisdiction - isolated related



(b) General jurisdiction - continuous unrelated - so many contacts, you are effectively in state.  D received benefit from state... should be obligated to adjudicate in state.  Must be substantial contacts... usually try to find specific jurisdiction first.


4. Purposeful availment 



(a) Consumer goods require voluntary action by D to bring goods into state (WW Volkswagen v. Woodsen).  Foreseeability that D’s activity might cause harm in the state is insufficient... foreseeability cut-off when sold to consumer



(b) For goods in production, there are minimum contacts anywhere along the stream of commerce (Gray v. American Radiator) (once sold to consumer, no longer contact)


5. Mere existence of property is not sufficient for quasi in rem jurisdiction ... still need minimum contacts (Shaffer v. Heitner)



(a) Lower standard of contacts allowed for quasi in rem than in personam




(1) Existence of real property can create contact with state (general jurisdiction)




(2) Functional relationship between intangible property and D (e.g. Turkey airline with operating bank account in NY)


6. Reasonableness / Policy Issues



(a) White’s opinion in WW Volkswagen




(1) Individual liberty - freedom of state control - unfair to require person to defend in state he has little nexus with.




(2) Sovereignty - reciprocal respect between state sovereignty.  Horizontal Federalism - one state taking power infringes upon power and interests of other state.



(b) Court wants to encourage behavior, so disallow jurisdiction (Kulko)



(c) Convenience to parties - expensive to bring all witnesses and evidence into different forum.



(d) Voluntary affiliation by D



(e) Nature of parties contact - commercial or personal



(f)  Foreseeability of activity in different state



(g) Reasonableness - even if contacts, does state actually have a strong interest? (Asahi) Special concern for international cases... may dismiss even with contacts... conflict of culture


7. In class action, only representative group needs to have contact (Phillips Petroleum v. Shutts)


8. Generally no constraints on choice of law to apply by state, but higher constraints on required contacts.  Neuborne believes that there should be a scale... lower contacts means jurisdiction, but must use law of where strongest contacts exist. 


9. Contacts measured at time of filing of suit and day motion to dismiss is filed (Allstate v. Hague)

II. Subject Matter Jurisdiction 

A. GENERAL


1. Lower court must establish proper jurisdiction before proceeding with trial.  Court mistake allows for retrial... decision is void, but litigant mistake does not. (Carpon v. Van Noorden)


2. Collateral (sideways) appeal is not allowed without fraud or special justification... once case is over, it is over (Lacks v. Lacks).  Minority of states decide that if jurisdiction is not an issue in first case then collateral attack allowed.


3. Federal court apply the laws of the state in which they sit (Erie Decision)



-  includes long-arm statutes - have same jurisdictional reach of state in which they sit.


4. Parties cannot get into federal court purely based on consent


5. Constitution itself did not create federal court system, but Article III gives Congress the right to create and eliminate federal courts


 6. Courts generally prefer to have state judges decide federal issues than federal judges decide state issues... Supreme Court can correct mistakes on fed law, but not mistakes on state law  

B. FEDERAL QUESTION


1. Why federal courts for federal question?



(a) One interpretation of federal statutes and standardization of law.



(b) Want statutes interpreted by sympathetic bureaucracy.


2. Originally, held that federal court should hear everything that fed gov’t has interest in... claim arises under federal law (Osborne)



- all federal entities under federal law and heard by federal courts


3. S1331 - Congress limited power of federal court under statute



(a) P’s claim must be about federal question to arise under federal law.  Complaint, not defense must be about federal issue (Mottley)



(b) Well-pleaded case rule - court rearranges claim to how it should have appeared... avoids manipulation of requirements by using declaratory judgment. Why rule exists?




(1) because of original pleading rules




(2) to interpret federal defense, court must decide state claim first



(c) Rule of artful pleading - get around S1331 by attacking federal entity that enforces federal statute and minimize state law issue.



(d) When the state law is completely dependent upon the federal question, it arises under federal law... only decision on state law is whether federal law is correct (Smith)


4. Constitution creates cause of action for specific relief even without specific legislation (Bivens).  However, if fed statute does not create private enforcement, legislature implies that it does not want federal cause of action. (Merrell Dow)

C. DIVERSITY JURISDICTION


1. Under Article III, minimum diversity required


2. Under S1332, maximum diversity required - everyone on opposite sides in case must be diverse.


3. Citizenship



(a) Natural Persons




(1) U.S. citizens





(a) at home - citizen of state in which they are domiciled





- Domicile - geographical dominance of your foreseeable future.





(b) abroad - keep old state citizenship if stay is meant to be finite.  If not finite, either last U.S. domicile or no diversity jurisdiction allowed - split in courts.




(2) Aliens





(a) Resident aliens are citizens of state in which they are domiciled





(b) Nonresident aliens are still under country of citizenship



(b) Corporations - can have multiple citizenships




(1) States in which they are incorporated




(2) State in which they have their principle place of business



(c) Executors and trusts




(1) Executors and guardianships tested by citizenship of decedents / beneficiaries.




(2) Congress forgot to include trustees in statute, so split in courts... either same as executors or citizenship of trustee



(d) Unincorporated associations (labor unions and partnerships) - not independent entity - citizenship tested by each individual member



(e) Class Action - only test citizenship of named plaintiffs, not all members - association can sue as class action to get around rule for associations



(f) One nonresident alien cannot sue another nonresident alien in federal court



(g) Cannot assign claim to others purely to get diversity jurisdiction.



(h) Citizenship tested at date when action is commenced


4. Court can ignore D’s that are not substantially related to case and being purely used for diversity purposes (Rose v. Giammatti)


5. Home state P can get diversity jurisdiction in his own state, but a home state D cannot remove from his own state court for diversity.


6. Amount requirements - no requirement for federal question



(a) > $75K excluding interest and costs, but including punitive damages.



(b) For class action, each person individually must satisfy jurisdictional amount




- some question of whether S1367 overrules this... bring in through ancillary jurisdiction



(c) One P can add up all claims against one D to get over amount, but 2 P’s cannot add their claims together and one P cannot add up claims against 2 D’s



(d) Value can be measured as gain to P or loss to D.

D. SUPPLEMENTAL JURISDICTION


1. Pendant Jurisdiction



(a) As long as there is a legitimate federal question or diversity, federal courts have the power to assert jurisdiction over entire case including state issues



(b) Court does not have to hear claim if (Gibb and S1367):




(a) Federal question eliminated early




(b) Case mostly state issues




(c) Complex state case with new issues


2. Ancillary Jurisdiction



(a) Used to bring in additional parties on claim




(1) D can bring in non-diverse third party as indemnifier




(2) 2 D’s from the same state can sue each other on cross claim.




(3) D can do a counterclaim against P and non-diverse additional party



(b) P cannot assert direct claim against 3rd party when there is no independent jurisdiction for the claim (even if main D remains)



(c) A good judge will not allow 3rd party D when they should have been a named D.


3. Supplemental jurisdiction should not be used to get around express purpose of Congressional statute.


4. S1367 - Wording requires judge to provide supplemental jurisdiction unless he can fit into 3 bases for not accepting state issue


E. REMOVAL


1. D can move to federal court only if P could have originally brought it there (Executive Software)


2. Homestate D cannot remove to federal court for diversity (no concern about bias)


3. Only D can remove... P who is target of counterclaim is not D in eyes of court (S1441)


4. Diversity tested on date filed and tested again on date of removal motion


5. Judges options



(a) If base claim is diversity, but other claims are not, fed judge can hold entire case, split the case and keep the federal piece, or send the entire case back to state court (American Fire)



(b) If base claim is federal question, fed judge can hold entire thing or send it to state court.  After S1367, not clear if judge can split them.



(c) If you can show distinct and different claims, then you can split case

III. Convenience

A. VENUE



1. Moves party around in system (from one federal court to another) - case not dismissed


2. S1391 - set up rough prediction for more convenient place to set up location



(a) Primary venue -  look to either D’s residence or where predominance of facts occur



(b) Residual venue - where D can be served for diversity or where D is found for fed question


3. Can only move venue to where case could have been brought originally (Hoffman v Blaski)


4. Types of transfers



(a) S1404(a) transfer - inconvenient venue




(1) Original venue valid, but moved for convenience of D




(2) For diversity claims, the law of the original venue (state laws) moves to the new forum, including statute of limitations.




(3) For fed question claims, the federal precedent for new location governs law... allowed because it is the same nature of governing law.



(b) S1406(a) transfer - defective venue




(1) Original venue invalid.




(2) New venue uses its own laws.




(3) Not bringing up that venue was defective cannot be used as a defense after the decision (S1406(b))




(4) Even if invalid jurisdiction, judge can still move case instead of dismissing it (Goldlawr v Heiman)

B. FORUM NON-CONVENIENCE


1. Move party from one system to another (from state to state or country to country) - case is dismissed and allowed to bring new case in other system.


2. Judge does not have to accept expiration of statute of limitations as reason not to grant forum non-convenience.

IV. Notice
A. HOW TO GIVE NOTICE


1. P is the one who must give notice - “sewer service” abuses


2. Individual notice must be given to the extent that costs are modest... when expenses become material, publication is sufficient


3. When people are not home, nailing the service to the door is adequate notice

B. WHY NOTICE AND HEARING


1. Inaccuracy - need notice and hearing to prevent inaccuracy by gov’t - time of hearing is irrelevant as long as it is within reasonable time of action.


2. Dignity - state does not have right to use power over individual without hearing - hearing must be before action.  Creates substantial interference with your use of property. 


3. Increase transaction costs - as cost of justifying act increases it prevents the act in the first place.  Only important and valid claims will be raised.

C. TIMING OF HEARING


1. Cannot seize wages or welfare payments without notice and hearing... pressure tactic (Sniadach).


2. State cannot normally take significant action without notice and hearing (Sniadach).


3. When post-attachment hearing is allowed



(a) Protective attachment - must have evidence that property might be gone by end of hearing.




- no other valid reason for attachment after International Shoe - used to squeeze debtors



(b) There must be a mechanism for a quick post-seizure hearing (Fuentes)



(c) Creditor has interest in the property (Connecticut v Doehr)



(d) Judge, instead of clerk, agrees to seizure (W.T. Grant)

 D. THE HEARING


1. Burden of proof rests on creditor


2. Complete requirements not clear, but definitely need notice of all charges, opportunity to respond, and opportunity to know and confront witnesses.
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