JURISDICTION

Full Faith and Credit

· The first in time gets full faith and credit

· if the choice of forum is important, then there is a huge advantage of suing first which will secure the jurisdiction you want.
Pennoyer v. Neff – 1887 (74-81)
Breach of contract in OR. Neff has property in OR, so breached against party goes to court, they serve by publication, and he gets a default judgment. Then attach the land, and take it.

· in this case: quasi in rem I or quasi in rem II jurisdiction

· start of the power theory

· in personam if you can grab him or you are adjudicating status (marriage)

· in rem – about everyone’s right to the thing itself

· quasi in rem – the person has property in your state

· court reasons you first have to attach the land because that will give notice and be fairer under the due process

· <class notes>

· problem: this created a system where you attach first, and then adjudicate. 

· there are three types of attachment
· wage attachments (strangulation attachment)

· jurisdictional attachment (not good way to get jurisdiction – Shaffer)

· protective attachment (you are worried the assets will get away)

· context: olden times, old technology, property was real

Hess v. Pawloski – 1927 (88-91) 
Pennsylvania resident got in an accident while driving in Massachusetts. He had no property in Mass. He returned to Penn. and was served. He appeared specially to dispute jurisdiction.

The Mass. statute said that anyone driving in the state has consented to being served by the state attorney general and subject to jurisdiction.

· <court says>

· this is all about whether implied consent satisfied due process

· cars are dangerous and the state’s interest in making the highways safe is large
· the Mass. process still provides notice 

· the state has the power to exclude people from the state’s borders

· Holding: does not violate due process.

International Shoe v. Washington – 1945 (93-97)
Pennoyer ( Int’l Shoe

Administrative Law

Corp. does business in WA through independent contractor salespeople. WA tries to get them to make EI contributions. The salespeople live in WA, but just travel around. They make contracts. 

· WA claims jurisdiction on two theories

· “continuous and systematic” relations with the state

· activities within a state can be adjudicated if the action “arises out of” that activity in the state.
· Court says D must have “minimum contacts” such that the suit “does not offend traditional notions of fair play and substantial justice.”

· <rule> minimum contacts for a corporation: its actions within that state, and the inconvenience on that corporation if jurisdiction is applied. </rule>
· some possible theories of minimum contacts: economic, causation, consent.

· To say a corporation is “present” is to investigate the activities of its agents. “Estimates of inconvenience” are also relevant.

· General jurisdiction is valid. 

· Due process depends on the “quality and nature of the activity” with respect to the claim against it. 

· Corporation benefits from the laws of a state and this may give rise to obligations.

· In this case, D had continuous and systematic business, enjoyed the benefits of the state’s laws, had an impact on the economy, and suit arose out of those activities. 
· Therefore, it does not offend the “traditional conception of fair play and substantial justice.”

· Context – post WW II, shift away from pure power. 

What we don’t know

· Whether “minimum contacts” means economic impact, consent, causation. 
· Whether inconvenience trumps “minimum contacts”

Int’l Shoe is the invitation to the party

· States can now determine whether there are minimum contacts or not. If they don’t, then they have jurisdiction up to Pennoyer. 

· First, we look at whether we have statutory authority to server out of state, and then we look is the statutory authorization goes beyond due process.

Helicopteros Nacionales de Colombia S.A. v. Hall – 1984 (p. 103)
Pennoyer -> Hess -> International Shoe -> Helicopteros

Tort
A Peruvian company’s helicopter crashed in Peru killing 4 non-Texan, US residents. There are the following minimum contacts:

· contract was negotiated in Texas – this is a Texas deal and Texas money

· pilots were trained in Texas

· money comes from Texas – checks were drawn on a Texas bank

· helicopters were bought in Texas from a Texas co.

Reasoning
· we can try to get two types of jurisdiction

· <rule> Specific if it “arose out of” or was “related to” (the court doesn’t decide which).
· <rule> General if there are “sufficient contacts” between the state and the corp. Specifically, “continuous and systematic general business contacts” from Perkins.
· Specific jurisdiction was not asserted here, only general. 

· So the court must determine if there was enough business to satisfy the “continuous and systematic” criteria
· purchases and related trips alone are not enough

· bank account not enough
· holding – no general jurisdiction over the defendant.

· Always argue specific jurisdiction, then general
· There was a forum selection clause, but not applicable because the P’s didn’t sign it, see it, or agree to it. Part of the non-volitional relationship

· context: international company, modern times

· <other general jurisdiction cases>

· Perkins v. Benguet – all the records and stuff were in Ohio, so they could sue the co. there over acts done in Manilla.

· Keaton – nude playboy spread caused a libel action. P’s sued in NH because of long statute of limitations:

· There was a tort in the state in question

· they targeted the state to sell

· there was a difference between intentional and unintentional commission of a tort

Issue: Contracts v. Torts

Contracts are volitional, while torts are not. The volitional nature of a contract means people have “availed themselves” usually, and there is a continuous interaction with the forum state. The mere existence of a contract does not conclude it though (BK), it just helps show a minimum contact (Burger King). There may be a difference between the active party and the passive party with respect to a contract.

McGee v. International Life Insurance Co – 1957 (p. 115 – 118)
Pennoyer ( Hess ( Int’l Shoe ( McGee
Contract

Californian resident buys a life insurance policy with Texas co. That Texas Co. gets bought out by an Arizona co. and the Arizona co. voluntarily takes over the policy. There is a dispute over the policy and P sues in California. California has a long-arm statute specifically naming insurance companies

Reasoning

· Specific jurisdiction is being asserted here

· Using the Int’l Shoe “minimum contacts” does not offend “fair play and substantial justice”.
· California has a manifest interest in the insurance claims of its citizens

· burden on P would be great if Californians had to go elsewhere

· <rule> One contract is enough for the consumer to get the business. </rule>
· context: transformation of economy, interconnectedness of business, modern transportation.
Gray v. American Radiator & Standard Sanitary Corp. – 1961 (118 – 128)
Pennoyer ( Hess ( Int’l Shoe ( Gray

Tort
Gray builds a valve in Ohio, it is put in a boiler in Pennsylvania and then shipped to Illinois where it blows up. 
· Reasonable inference that Gray’s product would lead to “substantial use and consumption” in Illinois.
· Gray enjoys benefits from Illinois’ law and protection. 

· it was foreseeable that the product would be Illinois, regardless of middlemen.

· Modern times make commercial activity in other states necessary and foreseeable, not inconvenient for D to defend there because of transportation and technology.

· long-arm statute

· the long-arm says that “the commission of a tort within the state creates long-arm jurisdiction”

· there is a dispute over whether the commission of the tort was in the place the thing was made, or the place where the injury occurred. 

· courts are split 50-50 on this.

World-Wide Volkswagon Corp. v. Woodson – 1980 (131-140) [Sept. 14]
Pennoyer ( Hess ( Int’l Shoe ( Gray ( WW VW

Tort
NY resident drove the Audi she bought in NY through Oklahoma where it blew up. She is suing the manufacturers and distributors, and wants the NY dealership (WW VW) in the suit so they can’t claim full diversity and move the action to the federal court. WW VW sells exclusively in the tri-state area.
· two functions of the minimum contacts test– inconvenience, and sovereignty
· sovereignty means something about one state not trumping another state’s laws.
· [refined formulation] it is part of individual liberty is the right not to be judged by someone else’s laws. It can be waived.
· this is all about a state’s right to decide pre-event behavior

· inconvenience is about reasonableness – forum state’s interest, defendant’s convenience, minimizing strategic behavior and deadweight loss to society.

· “the burden on the defendant will always” be viewed in light of the state interest.
· In this case, they don’t avail themselves of Oklahoma.
· If they had sold many products to Oklahoma residents, then it would be fairer.

· “’foreseeability’ alone has never been a sufficient benchmark for personal jurisdiction under the Due Process Clause.”

· law should “give a degree predictability to the legal system that allows potential defendants to structure their primary conduct with some minimum assurance as to where that conduct will and will not render them liable to suit.”

· unilateral action of the consumer to bring a product into a state does not give jurisdiction by itself. 
· The idea of looking the law up in a book is present in this case. Since the defendant would not possibly have known to look up Oklahoma law, it is unfair to ask them to adjudicate there. 

Kulko v. Superior Court of California – 1978 (142-144) [Sept. 20]
Stream of Commerce

Divorced couple, father lives in NY, mother lives in Cal. The kids live with the father but are unhappy, so he sends them to Cal to be with his mother. Mother sues father for child support in Cal. 

· Supreme Court doesn’t want to give jurisdiction to Cal., because it creates the wrong incentives. The father did a good thing, and it would punish him if they let the mother adjudicate in California.

Asahi Metal Indus. Co. v. Superior Court of California – 1987 (145-154) [Sept. 20]
Pennoyer ( Int’l Shoe ( Hess ( Grey ( Asahi

Tort
Tire valve built by Asahi (Japanese corp.) was faulty causing an accident in California. Asahi sold their product to other corp. that sold to California. Their product was foreseaably going to the California market.
· International company

Stream of Commerce

· 4 justices say no, 4 say yes, 1 says (in dicta) enough quantity
· the 4 no’s – O’Connor
· quoting WW VW, foreseeable is not enough. Instead, the action must be purposefully directed toward the forum State.
· additional conduct from P, instead of just putting it into the market:

· designing it for the forum state, advertising in forum state, providing advice to members of the forum state.

· the 4 yes’s – Brennan

· don’t agree with the purposefully directed statement

· ‘stream of commerce’ refers to the “regular and predictable flow” of a product

· manufacturers availment – reciprocity

· benefits from the state’s laws indirectly

· benefits economically from the state itself

· defendant accrues benefits from that stream regardless of direction

· Stevens, White and Blackmun

· ‘stream of commerce’ is fine, but there needs to be enough of a quantity to constitute purposeful availment. 

· affected by “the volume, the value, and the hazardous character of the components”

· ACTUAL IMPACT!
· Summation of Stream of Commerce:

· Scalia

· PURPOSEFUL AVAILMENT

· says it has to be purposeful into the stream or directed towards the stream
· or actions directed toward the stream

· Brennan 

· RECIPROCAL

· says the stream is the “regular and predictable flow”

· Stevens

· IMPACT

· says that there needs volume

· Reasonableness – all justices agree

· consists of: burden on the defendant, interest of the forum state, plaintiff’s interest in obtaining relief
· in this case: big burden, little interest by California, and California plaintiff settled out of court already.
Hanson v. Denckla  - 1958 (129-130)

Contract
Trust was formed in Delaware. Trustee moved to Florida and changed the appointment of it. Florida says that Florida law applies to this assignment (requires two signatures), while Delaware law says that the appointment was valid. If the appointment is invalid the other daughters get the cash.

· the trust is an indispensable party because then the court can get the money from them directly, instead of inefficiently slurping it up every time it touches the other daughter and sons.

· McGee says there is jurisdiction over the trust because they are doing contractual business with the trustee. 

· Supreme court says they don’t have in personam jurisdiction over the trust because
· “the unilateral activity [execution of power of appointment in Florida] of those who claim some relationship with a nonresident defendant cannot satisfy the requirement of contact with the forum state.”

· “it is essential in each case that there be some act by which the defendant purposefully avails itself of the privileges of conducting activities within the forum state, thus invoking the benefits and protection of its laws.”

· “anticipation of being haled into court.”
· Jurisdiction in Florida:

· the trust is an indispensable party in the action

· P could argue that the trust is sending money to a Florida resident and doing business with one (McGee). 
· But in McGee the co. chose to keep the contract with the California resident. Here, the person just moved to Florida and the trust had no control over that movement. (Like WW VW).
· “the record discloses no instance in which the trustee performed any acts in FL that bear the same relationship to the agreement as the solicitation in Mcgee"
· Jurisdiction in Delaware:

· in rem - the trust is in Delaware and it is a dispute over the ownership of the trust.

Burger King v. Rudzewicz – 1985 (161-173) [Sept. 21]
Pennoyer ( Int’l Shoe ( Hess ( McGee ( Burger King
Contract
Franchise buyers in Michigan get in a dispute with head office of BK. BK sues them for contract and tort damages. 

· There is a two part analysis:

· minimum contacts, then

· does inconvenience trump them (though if they do, the court should first look to see if a change of venue can deal with the inconvenience).

· Purposeful direction: the main minimum contacts test here is the purposeful direction of activities toward the forum state.

· Court stresses the foreseeability from Shaffer, “fair warning” that an activity will lead to jurisdiction, and WW VW, due process “gives a degree of predictability” so that people can structure their conduct appropriately.

· In short: requiring the court to give fair warning makes people axble to structure their actions accordingly.
· “fair warning” is given by either “purposefully directing activity” or actions that “arise out of” the activity”

· <rule> the concerns are “minimum contacts”, inconvenience, and reasonableness. </rule> The interplay is complicated (bottom of p. 166).
· Contract alone cannot satisfy minimum contacts – no mechanical test. Contract provides a framework to evaluate minimum contacts (p.168 top)

· Foreseeable impact in Florida – Florida co. with Florida contract.
· Choice of law provision
· Florida law provision should be upheld. 

· The choice of law provision can be used as a contact, because it “reinforces his deliberate affiliation with the forum State and the reasonable foreseeability of possible litigation there.”
· still must look at bargaining power and fairness

· inconvenience has to be really huge to trump everything else:
· Venue transfer: if P’s were concerned about convenience they should have brought a 1404(a) venue transfer motion. 

· Jurisdiction over passive participants (consumers)
· AC said that if Florida was allowed jurisdiction, then every consumer would be able to be hailed into court in the business’ choice of forum

· <court says>

· No, “[t]he quality and nature of an interstate transaction may sometimes be so random, or attenuated that it cannot fairly be said that the potential defendant ‘should reasonably anticipate being haled into court’”. 

· can’t get someone through “fraud, undue influence, or overweening bargaining power”

· inconvenience comes in here.

· jurisdiction that would render litigation “so gravely difficult and inconvenient that a party will for all practical purposes be derived of his day in court.”

Burnham v. Superior Court (review) – 1990 (198-210) [Sept. 7, 23]
Guy has divorce dispute with his wife in NJ. She moves out to California, and he flies there on business. The wife serves him (the bitch).

· Husband is arguing that he has no International Shoe minimum contacts with California, and so under Shaffer v. Heitner he should not be allowed to be served.

· <court says>

· there is a long precedent of allowing jurisdiction over people

· Scalia + 3 say Pennoyer still holds unadulterated

· Brennan + 3 say fairness requires something, but the person being in the state satisfies the fairness criteria.

· Reaffirms the Pennoyer rule of jurisdiction over a person. Still fair, but property is not enough. Does this have something to do with technology?
Rules

In determining personal jurisdiction:

1. determine if there is in personam jurisdiction via Pennoyer

2. determine if there is a long arm statute

3. determine if it satisfied due process of law

Tort Cases: Hess, Helicopteros, Gray, Asahi

Contract Cases: McGee, Burger King, Hanson

Minimum Contacts Concerns
Minimum Contacts

· Ties to the state – international shoe
Reasonableness

Purposeful Availment & Warning
· Gray – foreseeable that there would be use in Illinois.

· Asahi – the action must be purposefully directed toward the state (Scalia + 3)

· Stevens – if there is enough of a market then that is enough to satisfy stream of commerce

· Brennan + 3 – no need to purposefully avail. Foreseeable is fine.

· Hanson – contracting with a party is not enough, the party has to purposefully avail themselves of the jurisdiction.
· “unilateral activity …”

· “it is essential in each case that there be some act by which the defendant purposefully avails itself of the privileges of conducting activities within the forum state, thus invoking the benefits and protection of its laws.”

· Burger King - “fair warning” that an activity will lead to jurisdiction

· echoes WW VW – due process give a degree of predictability so that people can structure their conduct appropriately.

· By negotiating in Flordia, BK knew that Florida had an interest.

· WW VW, due process “gives a degree of predictability” so that people can structure their conduct appropriately.
· WW VW did not purposefully avail themselves of the forum state because they did not bring the product into the state. The consumer did.

· Shaffer – D needs fair warning that he will be subject to the court’s jurisdiction

Inconvenience

· Asahi – huge on defendant to force him to adjudicate in California
· Burger King – inconvenience has to be huge to trump everything else.
· Changing Times (in the modern era)

· Gray – not inconvenient given advances in transportation and technology

· McGee – modern transportation and interconnectedness of business
Reciprocity
· Gray – Gray enjoyed benefit of IL law.

Impact

· Gray – product entering the stream of commerce

· Burger King – D’s actions caused “foreseeable injuries to the corporation in Florida … it was … presumptively reasonable for Rudzewicz to be called to account for such injuries.”

State Interest

· McGee – California has an interest in providing a means for its citizens to adjudicate over insurance claims. Signalled importance by the specific nature of the long-arm statute.

· Asahi – California has no interest in the action because the California resident has dropped out.

· Burger King – Florida has an interest in resolving the dispute because Burger King is a big employer in Florida

Sovereignty 

· WW VW - sovereignty means something about one state not trumping another state’s laws.

· it is part of individual liberty is the right not to be judged by someone else’s laws. It can be waived.
· this is all about a state’s right to regulate pre-event behavior.

No Jurisdiction: Helicopteros, Asahi, WW VW, Shaffer
Jurisdiction

Jurisdiction Over Property

in rem – declares the rights of all persons to a thing (e.g. land-registration statutes).

quasi in rem jurisdiction (two types)
1. settles claims to the property on which jurisdiction is based (actions to partition land, foreclose mortgages).

2. seeks to obtain a personal judgment on a claim unrelated to the property on which the jurisdiction is based (Pennoyer).

Harris v. Balk – (handout) [Sept. 21]
<The main case that everyone cites for quasi in rem jurisdiction>

Harris (NC) owes Balk (NC) $180. Balk owes Epstein (MD) $300. Harris takes a trip to MD and Epstein serves him for the $180 he owes to Balk. Epstein names Balk as defendant, and grabs Harris as the $180 in debt. Harris pays the debt to Epstein, goes back to NC and Harris sues Balk for his $180. The case turns on whether MD had jurisdiction over Balk to adjudicate.  
· This is quasi in rem action. 
· Epstein attaches the debt owed to Harris as property. 
· The debt is the property.

· “The obligation of the debtor to pay his debt clings to and accompanies him wherever he goes.”
Shaffer v. Heitner – (1977, 178-193) [Sept. 21, 23]
<transient physical property without minimum contacts>
<overruling Pennoyer and Harris v. Balk>
Shareholder, P, sues board of Greyhound in Del. state court for stuff they did in Oregon. P attached board members’ stock that is treated as if it is in Delaware by Delaware law. Delaware has a long-arm statute that states that Delaware will assert jurisdiction over non-residents based on their property within the state.
· This case reflects a change in philosophy: jurisdiction over property actually means jurisdiction over the owner of the property.

· With quasi in rem actions there still needs to be minimum contacts

· But property can serve as a basis for minimum contacts:

· if property is the source of the controversy

· D’s property in the state would suggest an expectation of the protection of the state’s laws.

· state interest in insuring the marketability of property within the state

· Majority of in rem cases would not be affected by this new rule:

· Harris v. Balk is overturned.

· property alone not enough for jurisdiction

· in Harris, Epstein’s action was against Harris, and Harris had no connection to MD. 

· “If a direct assertion of personal jurisdiction over the defendant would violate the Constitution, it would seem that an indirect assertion of that jurisdiction should be equally impermissible.”

· “The fiction that an assertion of jurisdiction over property is anything but an assertion of jurisdiction over the owner of the property supports an ancient form without substantial modern justification.”

· individuals must have “fair warning that a particular activity may subject [them] to the jurisdiction of a foreign sovereign”

· In this case:

· Property was not related to the action – “that property is not the subject matter of this litigation.”

· P has not presented evidence of any other tie of the board members to Delaware. 

· Since Delaware doesn’t have a long-arm statute there is no evidence of the state interest in grabbing Delaware corp. board members.

· It needs a clear, specific long-arm if it wants to assert the jurisdiction here. 

· Delaware is not necessarily a fair forum to resolve the controversy.

· D’s have not “purposefully availed themselves of the privilege of conducting activities within the forum State.” Hanson v. Denckla.

· “[D’s] had no reason to expect to be haled in Delaware court”

· <class notes>

· convenience of the litigation – witnesses and property documents in the state

· Delaware chose not to assert jurisdiction over the board members through a long-arm statute.

· instead they used this indirect property mechanism.

· they subsequently did write a long-arm and it was constitutional – they availed themselves of Delaware by being board members.
· the long-arm statute gave people notice

· The problem with the jurisdiction via property is the pre-judgment seizure is not allowed from Shaffer when irrelevant property unless 
· you are worried that it will run away

· or there is some other state interest in the property

· <Powell concurrence>

· QIR should be preserved for real property.

· <Stevens concur in judgment>

· QIR should also be preserved for real property.

· buying property in a place provides notice.

· “[T]he requirement of fair notice … includes fair warning that a particular activity may subject a person to the jurisdiction of a foreign sovereign.”

Choice of Law
Home Ins. Co. v. Dick – 1930 (224) [Sept. 23]

A Mexican insurance policy issued by a Mexican insurer covering Mexican boats and an accident that takes place in Mexican waters. The insurer assigns the policy to someone who has nominal residence in Texas. P brings suit in Texas asking for Texas law that will give him bigger damages. 

· Application of Texas law violates due process.

· Nominal residence –standing alone – is inadequate for choice of law. 

John Hancock Mutual Life Ins. Co. v. Yates – 1936 (224) [Sept. 23]

Mass. insurer sells insurance to NY resident (life insurance). NY resident dies in NY. Wife moves to Georgia where she commences an action on the policy in Georgia against the Mass ins. co. If NY applies, D wins, if Georgia law applies P wins. 

· postoccurrence change of residence to the forum State – standing alone – was insufficient to justify application of forum law.

Allstate Insurance v. Hague – 1981 (221-229) [Sept. 23]
<low bar for state choice of law – in personam is a harder test>
P’s husband, a Wisconsin resident, died in a motorcycle accident with a Wisconsin resident in Wisconsin. Husband worked in Minnesota, and P subsequently moved to Minnesota and then filed suit. P wants to apply Minnesota law because it allows “stacking” of insurance claims, while the Wisconsin law does not.
· <aside> P has general jurisdiction over D </aside>

· Minnesota court decides:

· The Minnesota law is better because it spreads the risk of loss. 

· Also, insurance policies are mobile so D had notice that they may be subject to another state’s law.

· Supreme Court must decide if the application of Minnesota law violates the Due Process Clause and the Full Faith and Credit Clause. 

· The criteria used to decide this is whether there is a “significant contact or significant aggregation of contacts creating state interests with the parties and the occurrence of the transaction.”

· “[the] State must have a significant contact or significant aggregation of contacts, creating state interests, such that the choice of its law is neither arbitrary nor fundamentally unfair.”

· Minnesota has 3 contacts with the parties:

· P’s husband was a member of the Minnesota labor force

· P commutes to work and was covered by his insurance policy during this commute (notice to insurance co.)

· impact on a Minnesota employer in having his employee compensated for his injury.

· P’s husband’s residence in Wisconsin does not bar the court from applying Minnesota law. 

· D does business with Minnesota and is familiar with the law

· P changed her residence to Minnesota prior to the beginning of the suit
· not  sufficient (Yates), but a relevant factor: Minnesota has an interest in its resident’s recovery. 
· keep them off welfare, and allow them to “meet financial obligations”

· Sufficient in aggregation, but no ruling on whether less would have been enough.

Phillips Petroleum v. Shutts – 1985 (231-243) [Sept. 27]
<there are 2 issues in this case: 1) does the court have in personam over members of a class, and 2) is choice of law appropriate>

Delaware oil co., D, delayed payment of royalty checks to some 30,000 retailers. Class action with 99% of members from outside of Kansas has three named P’s (1 of them from Kansas). Class files suit in Kansas state court. Class members were notified by first class mail and given the option to opt-out. Those that couldn’t be found were excluded.

· Two issues:

· does Kansas have in personam jurisdiction over plaintiffs from other states

· Can the court apply Kansas law to all plaintiffs
· In personam over plaintiffs from other states?

· D says that absent P’s are like D’s because of res judicata claim preclusion.

· <court says>

· out of state defendant is way different than an out of state plaintiff in a class action

· P isn’t having something done against it, so the repercussions are way less

· P has no duty in defending itself, no need to hire counsel

· Very rarely are there counterclaims in class action suits
· Therefore, only minimal due process steps for out of state defendants are needed.

· notice in line with Mullane

· opt-out offer

· Choice of Law

· Kansas applied Kansas law even though 99% of D’s were out of state

· D says application of Kansas law violates the Due Process Clause of the Fourteenth Amendment and the Full Faith and Credit Clause.

· <court says>

· Kansas court must first determine if there is a conflict with other state’s laws. 

· If there is no conflict, then Kansas is free to apply its law

· There is a conflict because each state has a very different interest rate they apply to late payments

· Then Kansas court must determine whether its law is appropriate

· The fact that Kansas has jurisdiction is not a factor in determining.

· Kansas definitely has an interest in the claims of its residents

· Kansas must have sufficient contacts with each P to apply its law without being arbitrary or unfair.

· Since Kansas doesn’t have an interest in the P’s from other states and the conflict with other state’s laws, Kansas can’t use its law. 

· Must consider the expectations of the parties (Hague v. Allstate)

· Holding: Kansas must re-evaluate what law to apply to the various claims.

Sun Oil v. Wortman – (244-251) [Sept. 27]
<Can the statute of limitations be broken off from the substantive law?>
Same facts as Phillips Petroleum v. Shutts except this time the statute of limitations has run in the forum state whose law should apply. All the action took place in that state, but it has a 1 yr statute of limitations. P’s bring action in state with a 6 year statute of limitations. 
· There are two potential problems that Scalia identifies: violation of Full Faith and Credit and violation of the Due Process Clause of the Fourteenth Amendment.

· Full Faith and Credit

· In determining whether a state can apply its own statute of limitations depends on whether a state’s statute of limitations is procedural or substantive.

· D says Guaranty Trust treats the statute of limitations as substantive.

· <court says>

· There is a different standard for procedural/substantive for Erie situations (vertical) and conflicts of law situations (horizontal)

· Erie requires an outcome determination test

· Full Faith requires a spheres of state legislative power

· Erie has a requirement that there must be vertical uniformity, while Full Faith and Credit embraces horizontal disuniformity. 

· The court cannot choose what is procedural and what is substantive – it has to look at past practice

· past practice says it is procedural.
· Holding: Kansas didn’t violate Full Faith and Credit by using its own statute of limitations. 

· Due process of law
· Treating statute of limitations as procedural is a well-established practice, so there is no surprise

· therefore it is not arbitrary or unfair to use its own. 

· <Brennan Concurrence>

· Statute of limitations is neither pure procedural nor purely substantive

· Substantive

· vindicating claims

· giving people repose from their past actions

· Procedural

· avoiding the litigation of stale claims

· It depends on how you weight the above factors.
· If you decide that repose to defendants is key, then it is very difficult question

· It is procedural enough to allow a state to apply its own statute of limitations. 

· Brennan doesn’t like Scalia’s argument that just because it has been there for a long time it is constitutional. 

Notice

Mullane v. Central Hanover Bank & Trust Co. – 1950 (267-277)

Trust

Trust company aggregates small trusts into one big one. The co. protects itself from litigation by beneficiaries by getting declaratory judgments periodically saying that its mgmt. is ok. It serves people by mail and by newspaper ad. Not all beneficiaries are able to be located, and there is inherent tension between principal and interest beneficiaries.

· Two elements of due process

· jurisdiction

· NY has the trust, but they aren’t adjudicating the ownership of the trust, just the management. Not a classic in rem.

· Not in personam, because beneficiaries are non volitional.

· Maybe quasi in rem I, because the property is related to the action. But they aren’t seizing the property.

· Some argue that it is jurisdiction of necessity – court says “interest of each state in providing means to close trusts”. 

· notice

· important because they are forfeiting their right to sue, and their right to defend themselves in the manner they want
· notice must be reasonably efficient in telling litigants, convey the information, and afford a reasonable time for litigants to make an appearance.

· soft test of reasonableness. Action bringer is required to weigh the “character of the proceedings”, the cost of notice, the ease of determining the litigants.
· given the nature of this litigation, mail was fine for the known beneficiaries, and publication was fine for the others. 

· it isn’t what notice was received, it is what notice was given (Martin v. Wilks oral argument)
Why do we have due process?

1. efficiency – limit rent seeking, and ensure the efficient allocation of resources
2. dignity – give people a chance (utility in allowing people “the opportunity to be heard” (Grannis v. Ordean p.271))
3. equality (transaction costs) – clog the government from doing what it wants to do, e.g. requiring that before evicting people from public housing you must serve them personally.
Venue; Forum Non-Conveniens

(September 30 class notes)
Forum Non-Conveniens

Forum non-conveniens transfer is a transfer between sovereigns. FNC is mostly applied to foreign countries, but not necessarily. 

Precondition: the transfer must be to a sovereign to a forum where the case could be brought.

The test is one of convenience:

· impleading witnesses

· access to physical evidence

· foreign inconvenience (travel etc.)

· inconsistent and enforceability of verdicts (consolidation of action)
Venue
Venue is determined by § 1391, which gives the rules where a federal action may be brought (either under diversity or a federal question). Venue acts as a funnel, limiting the places where a case can be brought. 

For diversity, § 1391 says that venue is had where:

1. everybody resides if they reside in the same state, or
2. a “substantial part” of the event occurred

3. any defendant is subject to personal jurisdiction, if you can’t get them under the first two.
For an action not based totally on diversity, venue is had where:

1. everybody resides if they all reside in the same state, or
2. a “substantial part” of the event occurred.

3. any defendant may be found., if you can’t get them under the first two. 
Corporations ‘reside’ everywhere there is in personam jurisdiction over them.

Individuals ‘reside’ in one state only. 

“may be found” means actual presence, not just amenable to jurisdiction. 
There are two types of venue transfer:

§ 1404(a) – “For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought.”

· the action was brought in the right place, but there is a more convenient forum to bring it. The substantive law and procedural rules travel with the transfer.

· Can only be transferred to a court in which you could bring it on the day the action was filed under either in personam or venue rules.

§ 1406 - The action was brought in the wrong place (no in personam, wrong venue), but there is a right place. None of the law travels.

When a plaintiff brings a change of venue motion the law works the same as if the defendant brought the motion:

· defendant has to agree

Piper Aircraft v. Reyno – 1981 (293-303)
5 Scottish people died in an airplane crash in Scotland. The plane was American and the pilot flying the plane was Scottish. Lawyer for decedents filed suit against airplane manufacturer in Pennsylvania for wrongful death under negligence and strict liability. D moved for transfer to Scotland based on forum non conveniens.
· key distinguishing fact: foreign plaintiffs
· D’s waived any statute of limitation issues so the case could be brought.

· Structure of Answer - in deciding whether to grant a FNC motion, there are two things that must be considered: private party’s interest and public interest

· Private party’s interest centers on convenience:

· Advantages of Scotland:
· all the contacts to the accident

· indemnification circle - there is another action against other parties going on in Scotland and there could be inconsistent results. It would be better to resolve all the issues in one trial.
· problems serving witnesses and making them testify in America

· Disadvantages

· worse law

· American manufacturers are in the US

· Public interest

· Scotland has a large interest in adjudicating its matters

· Deterrent effect on the airplane manufacturer under the more liberal US rule is marginal

· AC reversed for two reasons:

· DC abused discretion

· trial court has broad discretion to choose.

· cannot transfer when the law is less favorable

· stupid criteria – P gets to choose the forum, so of course the law will be worse in other places.

· would require courts to do a complex interpretation of foreign law.

· US law would almost always be more favorable

· HOWEVER: if the change in law provides for no remedy, then it should be given substantial weight.

· Plaintiff’s choice of forum should be given lots of weight:

· But, courts should give less deference to foreign plaintiff’s choice of forum because the goal of FNC is convenience.
· Rule that should be used for FNC transfer: “dismissal will be appropriate where trial in the plaintiff’s chosen forum imposes a heavy burden on the defendant or the court, and where the plaintiff is unable to offer any specific reasons of convenience supporting his choice.”

Hoffman v. Blaski – 1960 (309-314)
P and D are disputing where a 1404(a) venue shift can take them. D wants to transfer to a place where the suit could not have been brought at the time of the filing.
· “Where it can be brought” means: at the time the case was filed in federal court. If there isn’t venue or in personam at that time, it cannot be transferred there. 

· Parties can waive their objection, however. Like in personam jurisdiction.

Ferens v. John Deere – 1990 (317-327)
P got hand caught in D’s combine. P delayed filing action, and statute of limitations in home state (Pa) ran out, so he filed in Mississippi which would apply its own statute of limitations. P moved under a 1404(a) to transfer to Pa, and Pa district court said that its own statute of limitations was applicable so dismissed the case.
· “A transfer under §1404(a) does not change the law applicable in a diversity case.”

· Erie outcome determinate should make the filing in state court the same as in federal court. If we change the procedural law, Ps will not file in federal court.
· Only increases forum shopping on the margins

· 1404(a)’s raison d’etre is convenience. Court should only consider convenience when deciding whether to transfer, not whether a transfer to a forum will prejudice for or against plaintiff.

· simple rule is easy to administer and use as a guide.

· public policy – won’t deter plaintiffs from forum shopping

· if no deterrence, then we may as well put the action in the most convenient forum.

· Scalia says that there is a cost benefit analysis – the cost of many more suits being brought in inconvenient forums, the cost of transferring them, and the cost of foreign courts figuring out the law of distant forums, with the benefit that some cases will be adjudicated in more convenient forums.

· Scalia thinks this is a bad forum shopping bonus rule.

Subject Matter Jurisdiction

Two questions that need to be asked in determining if a federal court has subject matter jurisdiction:

1. congressional authorization of jurisdiction, and

2. jurisdiction is within Article III grant of judicial power.

· Federal courts are required to address the issue of whether they have jurisdiction by themselves.

· Parties cannot waive federal subject matter jurisdiction requirements.

Overriding concerns to think about with respect to SMJ:

1. federalism

2. wise use of the scarce resource of federal judges

3. national interest (Gully – a poor ruling on bonds would hurt them nationally).

4. uniformity of interpretation

Diversity

Questions that need to be answered with respect to diversity:

1. who do you measure?

2. when do you measure?

3. how do you decide where people are citizens?

Answers to the above questions:
1. Article III §2 requires only minimum diversity, but §1332 requires maximum diversity.

2. You measure when the suit was filed
3. The test for citizenship depends on the entity:

a. people are citizens where they are domiciled

b. corporations are citizens where they are incorporated and in their principle place of business (nerve center).

i. if a corporation is incorporated in many states then it is treated as incorporated only in the state in which the suit is brought (if it is incorporated there)
ii. example from book (p.343)

1. P(NJ) sues D(incorporated – NJ & NY, principle place of business: NY) in NY … diversity
c. associations – you test each member of the group.
i. this came about because of strike breaking by employers. 

ii. partnerships are the same (Carden v. Arkoma)
iii. the effect is that it is very unlikely you will satisfy complete diversity in this case.

Strawbridge v. Curtiss – 1806 (335-336)

Facts irrelevant.

· This case stands for the principle that full diversity is required.

· “that where the interest is joint, each of the persons concerned in that interest must be competent to sue, or liable to be sued, in those courts.”

Carden v. Arkoma Associates – 1990 (345 – 354) - Scalia
Limited partnership (Arizona) sues D (Louisiana) in federal court because of diversity of citizenship. P has 5 general partners and 60 limited partners – only 1 limited partner has Louisiana citizenship. 
· The more citizenships the court deems you to have, the less likely you will be able to get into federal court on a diversity case.

· Historically, the court had drawn a line between corporations and everyone else.
· If congress wants to change it, they can.

· The citizenship of the partnership will be judged as every member – full and limited. 

· This turns out to be a powerful federalism issue – the state gets control, something that Scalia is in favor of.

· One way to get around the Carden rule is to structure your lawsuit as a class action. Under that, only the named members are tested for diversity. 

Jurisdictional Amount

For diversity (not federal question jurisdiction), the dispute must be worth over $75,000. It used to be that there was a jurisdictional amount for federal question jurisdiction too. For a class, or group of plaintiffs, each member must have a claim of over $75,000, unless they are joint owners of something (like a bank account), then you can aggregate the claim. For an injunction, courts look at it differently – they look at the damage done.

Class Actions
· in a class action the amount cannot be aggregated, and each person in the class must satisfy the jurisdictional amount.
· This is inconsistent with Ben-Hur with respect to calculating diversity.
· There are two ideas of what classes are:

· an independent legal personality that is represented by a set of named plaintiffs

· nothing more than an elaborate effort to allow large numbers of people to come into court at the same time and they retain their individuality as they come into court

Snyder v. Harris – 1969 (printout)
Suit by shareholder against company – no individual claimant satisfied the jurisdictional amount, but in the aggregate they easily did.
· Cannot aggregate claims.

Zahn v. International Paper Co. – 1973 (374 – 378)
Landowners file a diversity class action against polluter for damage to their property. Named plaintiffs have damage claims in excess of $10,000, but all of the class does not. 

· This case treats a class as an elaborate effort to aggregate people, but those people retain their individuality

· federalist argument – this keeps lots of class actions in state court

Federal Question Jurisdiction

Federal question jurisdiction is allowed by Article III §2 of the constitution of the US. Then Congress passed 28 U.S.C. §1331 which granted federal “original jurisdiction of all civil actions arising under the Constitution, laws or treaties of the United States.” This language is the same as in Article III §2, but the courts have interpreted them differently. Article III means that congress can grant federal jurisdiction over anything that has a federal component, while 28 U.S.C. §1331 grants jurisdiction over only a certain number of federal issues. 28 U.S.C. §1331 was passed in 1875.
The concerns with respect to federal question jurisdiction are:

· limited elite judicial resources

· state interest in adjudicating their interests

· Constitutional limits

Osborne v. Bank of US - 1824 (not in the case book he just covered it in class)
(This case means that Article III §2 is read very broadly, otherwise not applicable)
Ohio was trying to tax a national bank out of existence. The bank tried to enjoin the state treasurer to get back their money in federal court, and D moved that the court did not have jurisdiction. There is a clause in the statute that created the bank that has a “sue or be sued” clause that said that the bank could use the federal courts. 

· The easy holding: Article III §2 clearly covers this in the “arising under” language.

· The harder holding: in dicta Marshall says that the bank can use the federal courts for state issues, like collecting a mortgage. 

· Marshall is reading Article III §2 very broadly – if there is any federal issue in the case then congress has the power to put the case in federal court.

· Note: the case took place before 28 U.S.C. §1331 was passed (1875)

Louisville & Nashville Railroad Co. v. Mottley – 1908 (384-385)
Railroad brings a test case as they try to kill a recently passed federal bill that makes price discrimination illegal for railroads. Mottley (P) wants the free passes that D promised them in lieu of liability damages, and has sued under breach of contract. D’s defense is that they are not allowed to give them because of the new statute. 

· Court says: if the complaint says a state claim, then it does not arise under. 

· an anticipated defense is not enough.

· principle: not enough just to mention a federal claim, that would make it too easy for people to gain access to federal courts

· <class notes>

· On the face, this is a contract case (state law will govern) but the outcome will depend entirely on the interpretation of the statute.

· The defense is based on a federal statute.

· The court reads §1331 very narrowly - if you throw your hook up and you hit state law, then it is a state issue – regardless of the fact that the defense is based on a federal statute.
· this is a mechanical test that can be gamed very easily in some instances – in this case the railroad could have gotten a citizen from another state, they could have sued the government directly, P could have sued the federal agency in charge of railroads. 

· some say this is the pleading rule – if it isn’t in the original motion then it isn’t a federal case.

Gully v. First National Bank – 1936 (387-390)

Bank 2 makes contract with Bank 1 to take over assets and liabilities because Bank 1 is bankrupt. The state tax collector, Gully, says that Bank 2 has to pay Bank 1’s unpaid taxes. The power to tax a national bank is conferred by a federal statute.

· The court sets out the rule for determining if there is federal question jurisdiction:

· the outcome must depend on the construction of constitution or federal law

· the complaint must have a federal question on its face, not in anticipation of a defense.

· Here, the contract is enforceable without federal law.

· “There is no necessary connection between the enforcement of such a contract  … and the existence of a controversy under federal law.”

· First the state enforceability of the state question must be answered, then the federal issue must be determined.

· If there was no federal law, there would still be a controversy. 
· Simply because a federal law confers a right, does not mean that the controversy arises under federal law. 
· “To reach the underlying law we do not travel back so far.” (the hook)
· This case is different from Louisville because here the plaintiff is asserting the federal statute as part of his right to sue. That is, the federal issue isn’t being brought up solely in a defense.

· The fundamental controversy is a contract, and state law governs that. 

· “Not every question of federal law emerging in a suit is proof that a federal law is the basis of the suit.”

· Just because federal law gives permission for a state to enact something, doesn’t mean a controversy related to that something is a federal issue.

· If you were to blot out the federal issues, there would still be a contract controversy for the state court.

· Some argue that this is a special rule for the state’s interest in taxation, and is thus a federalist holding.

Smith v. Kansas City Title & Trust Co. – 1920 (391-394)
Missouri bank invests in federal agricultural bonds. Shareholder’s complaint states that these bonds are illegal under the constitution, and under Missouri law you cannot invest in something that is unlawful. He sought to enjoin the bank from investing in these bonds.
· The court focuses on what the original ‘bill’ (complaint says).

· it clearly mentions the fact that the bonds are unconstitutional.

· Court says, only issue is whether the bonds are constitutional

· if the right to relief depends on the constitution or federal statute then there is federal jurisdiction.

· Smith stands for the principle that if there is an antecedent federal issue, then there is federal question jurisdiction.

· <class notes>

· There is a massive federal interest in adjudicating over these bonds – if one state rules them illegal then other states will too (this is mitigated by the fact that the Supreme Court will rule on it quickly).

· Analytic difference is something to do with the closeness of the federal issue to the action – here it is closer than Gully.

· Analytic difference could be that here the federal court is being asked to strike a statute down rather than construe it (in Gulley).

· Here there is no claim without the federal law – in Gully there was still the contract question.

Merrell Dow Pharmaceuticals Inc. v. Thompson – 1986 (394-401)

Scottish and Canadian claimants sue D over Benedictin in part because it was improperly labeled by FDA standards. They have state law claims only – the FDA standard is not privately enforceable, but it is argued that it “creates a rebuttable presumption of negligence.”
· It is helpful, but not necessary to go through the federal issue first. In Smith it was necessary, here it is just helpful.

· “the vast majority of cases brought under the general federal-question jurisdiction of the federal courts are those in which the federal law creates a cause of action.”

· The court says that although this is an antecedent federal issue, it is not the only cause of action. There are 5 other components and the federal issue is only one of them.
· ‘arising under’ is about a large number of issues, including the interrelation of federal and state authority and the proper management of the judicial system.

· JUDICIAL RESOURCES

· The main rules is that a suit ‘arises under the law that creates a cause of action’ Holmes.

· But ‘arising under’ also includes cases where the case turns on a construction of a federal law or constitution – but it is a strict test.

· Four factor test for deciding whether a federal cause of action lies are not met
· 1) the plaintiffs are not part of the class for whose special benefit the statute was passed;

· 2) the indicia of legislative intent reveal no congressional purpose to provide a private cause of action;

· 3) a federal cause of action would not further the underlying purposes of the legislative scheme; and

· 4) the respondents’ cause of action is a subject traditionally relegated to state law.

· <rule> If no federal remedy, then no federal question jurisdiction </rule>

· it would be perverse if no federal cause of action lies, but federal courts still had jurisdiction.

· call this ‘Congressional Intent’

· The federal interest in a uniform interpretation is argued, but the Court argues that they can still review the decision.

· The novelty of the analysis of a federal issue is not enough – not a good criteria because it is too soft. 
Pendant, Ancillary, and Supplemental Jurisdiction

The federal question jurisdiction cases above dealt with when a state law was actually a federal issue and when it was really a state issue. Pendant, ancillary and supplemental jurisdiction cases deal with whether a federal court has jurisdiction over parties and cases that deal with both state and federal issues.

Pendant – a federal claim and a state claim raised in the same case.

Ancillary – the plaintiff and defendant have raised a standard case that ends up in federal court, but another party is joined that P may not be able to bring a case against in federal court. 

Pendant

United Mine Workers of America v. Gibbs – 1966 (411-416)

Two unions are disputing a new coal mine opening, because a previous mine just got closed that was on the same vein of coal, and the workers hired for the new mine are from a rival union. Gibbs is a foreman at the mine and he gets hurt by the local union, and blackballed from other jobs. He brings a case not against the local union, but the international one in federal court. He has a federal claim and a state one.

· Federal claim – secondary boycott:
· The union stopped him from getting other jobs at other mines.
· The dispute was really about the first mine closing, and the new mine is a secondary site.

· State claim – tort of interference with his work.

· No diversity jurisdiction because he is suing a union, and they have citizenship everywhere for diversity purposes.

· This does not fall under §1331 because it is not a question of whether there is any federal claim at all, it is whether there is also jurisdiction over the state claim.

· The district judge throws out the federal claim after the jury decides it, keeps the state claim. This raises the question of whether the federal court can adjudicate solely a state claim.

· Gibbs stands for a broad proposition that the federal judge has discretion over a case to keep it in federal court if part of it arises under a federal question. 

· The existence of pendant jurisdiction does not depend on the success of the federal claim, it just depends on the existence of a federal claim.

· The federal court has discretion to keep the case if it wants, but it has to consider if:
· the state issues substantially predominate
· if it makes sense to have state court decide the issue because they have done so before

· if it would be confusing to the jury to put them both in the same trial

· The overall theme is that it would give state courts a trump over federal ones if federal courts were not allowed to hear both types of claims. State courts are allowed to hear both claims simultaneously.

· U.S.C. §1367 codifies this.

You cannot use Gibbs to argue that you can bring in a state claim if congress has expressly disallowed you from bringing the case in federal court.
Ancillary (Pendant Party)
Owen Equipment & Erection Co. v. Kroger – 1978 (423-429) 
<can’t violate congressional intent in pendant party jurisdiction>
Construction worker walks near a crane and gets electrocuted. Widow (Iowa) sues electric company (Nebraska) in federal court under diversity. Electric company claims it didn’t do anything wrong and brings in crane company under Rule 14. Widow files amended complaint, leaving out electric company and just naming the crane company (Nebraska). On the third day of trial (which is going poorly for the crane company), they mention that they are actually from Ohio. No diversity.

· Gaming the system: the Court argues that §1332(a)(1) requires complete diversity, but this can be subverted if we don’t have a rule that requires complete diversity over parties that have been added.

· The above is what we are calling a “congressional headwind”

· Rule: you need complete diversity for plaintiff’s claims against new parties.
· The court gives two reasons with respect to context: “the context in which the nonfederal claim is asserted is crucial”. 

· The plaintiff chose to bring the suit in federal court.

· The claim of the plaintiff is a brand new one.

· Note, Neuborne didn’t really talk about the above reasoning at all.

· U.S.C. §1367 codifies this.

Aldinger v. Howard – (430-433)
<can’t violate congressional intent in pendant jurisdiction>
P got beat up by police officer, D. P says that D violated his 4th and 5th amendment rights. §1983 allows a person to sue someone who has violated their civil rights. Entities, however, cannot be sued under § 1983.


Claim 1: P v. D for violating § 1983

Claim 2: P v. City Police Dept. for state battery claim 

· This cannot be in federal court, because § 1983 specifically states that entities cannot be sued.
· violating the purpose of the statute of not suing entities under § 1983 in federal court.

· This is different from Kroger because this is not pendant party, it is pendant claim jurisdiction.

· § 1367(a) codifies this

Finley v. United States – 1989 (431-433)

Widow (Cal) sues a bunch of parties over an airline crash in San Diego. She sues the FAA, San Diego, and a Californian construction company. She sues the FAA under the statute “Federal Tort Claims Act” which waives sovereign immunity in tort – federal court has exclusive jurisdiction over suits here. It is silent on other 
· Aldinger and Kroger had congressional headwinds against them.

· This is not Kroger – P has no chance of manipulating the system here because she couldn’t have brought the whole case in state court at all (the federal claim must have been brought in federal court).
· This case has no such congressional headwind on the face of the statute in this case. There is just silence.

· There needs to be an express intent by congress to want to include jurisdiction.

· U.S.C. §1367 overrules this.

U.S.C. §1367 – Supplemental Jurisdiction 



1990 (433-440)
(a) creates ‘supplemental’ jurisdiction over those claims that are tagged onto a federal question, unless congress “expressly provided otherwise”.
(b) for cases that are based solely on complete diversity, there is no supplemental jurisdiction “over claims by plaintiffs against persons made parties under” various joinder rules. 
(c) the court can use its discretion for a supplemental claim under subsection (a) and should consider if
a. State interest - the claim raises a novel or complex issue of State law,

b. Proportionality - the claim substantially predominates over the claims which the district court has jurisdiction

c. No longer a federal claim - the district court has dismissed all claims over which it has original jurisdiction

d. other compelling reasons for declining jurisdiction

Class action classes – the court has not given any guidance on this (Free v. Abbott Laboratories Inc., 2000, p. 437).

Federal Rules of Civil Procedure

Rule 14 – Kroger rule. bring someone in because they are going to pay the indemnity.

Rule 19 – bringing in necessary or indespensible parties – the case could not go forward in the absence of them.

Rule 20 – allows you at your option if you wish allows you join in. 

Rule 23 – deals specifically with classes

Rule 24 – parties outside the case force themselves in.

§ 1441 - Removal Jurisdiction
(a) If it could be brought in federal court originally, it can be removed by defendant.

(b) no home state removal in diversity

(c) we have to think of this in relationship with 1367(c). – in federal question cases only, if there is a separate and independent federal cause of action, the entire case can be removed even if there is no federal jurisdiction over the additional claims. If you have a good federal question with a non-removable state claim – you cannot remove a federal question with a state claim that cannot be removed. 

Rules:

· You must first have jurisdiction in federal court before you can file a removal petition
· Jurisdiction is based on the day that you filed the removal petition.

· only the original defendant can remove. 

· D cannot remove to federal court if he is in his home state and jurisdiction is based on diversity
Federal Choice of Law
Glannon Ch. 10, 11, 12 (161-228)
Lest you forget, these cases are all come about under diversity!
This section creates the following tests for the federal choice of law:

· outcome determinism

· balancing
· presumptively procedural
· primary behavior
· accommodation
Rules of Decision Act – 28 U.S.C. §1652

The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decisions in civil actions in the courts of the United States, in cases where they apply.

Swift v. Tyson – (451-453)

Land speculator defrauded investors and sold the debt to someone else. That person tried to enforce the debt. If NY law applies then the person who bought the debt is not a bona fide purchaser. 
· Court decides that law is out there and it just has to be discovered. So they don’t apply the law of NY and instead apply the law of the other states.

· Swift establishes a single set of federal rules that will govern in diversity cases.

· This meant that law was made by a group of tenured, politically insulated people.

· Doesn’t apply if the state actively makes a statute about the action.

Erie R. Co. v. Tompkins (454-) [Oct. 19]
Guy walking (Pa) along the RR tracks gets smoked by a train door. If Pa law applies then he cannot recover. This is a diversity case, so the federal common law will apply.
· Overruling Swift

· a new historical study that said that the intention of the Rules of Decision Act

· But there is so much accretion of expectations about the law that it is usually better to leave bad precedent in place. 

· Two laws (federal and state) give conflicting signals on how to act
· But the choice of law rules in the various states create the same problem, the choice is just horizontal.

· Plaintiffs get a huge benefit because they can manufacture diversity and thus choose the law.

· But plaintiffs get a huge advantage in other ways too, like in their choice of where to file in the first place.

· These reasons are not enough to overrule 100 years of precedent.
· The real reason why Swift has to be overruled: law isn’t a transcendental thing in the sky but created by institutions. And the institution in the US that should make law is one with a political mandate. The state governments, not the federal.  

· A beef: How does this respect congress if you overrule Swift, a law that has been active for 100 years, and Congress has been silent on it. They could have changed it if they wanted.

· Outcome determinism:

· The above discussion gives us insight into why the outcome determinism test is attributed to Erie:

· The major reason is that we want to allow each of the states to be able to choose the law they want to apply to their own state.

· We also want to discourage vertical law shopping, and confusing signals about the law.

· Erie does not differentiate between procedural and substantive law, just outcome determinism in line with the philosophy of the decision.

· “Diversity of citizenship jurisdiction was conferred in order to prevent apprehended discrimination in state courts against those not citizens of the state. Swift v. Tyson introduced grave discrimination by noncitizens against citizens. It made rights enjoyed under the unwritten “general law” vary according to whether enforcement was sought in the state or in the federal court; and the privilege of selecting the court in which the right should be determined was conferred upon the noncitizens. Thus, the doctrine rendered impossible equal protection of the law.” (p. 457).

· This quote both discusses the outcome determinism requirement, and the subsequent vertical forum shopping problem it creates. 
Black & White v. Brown & Yellow – (p.456 in Erie) [Oct. 19]
<this case is emblematic of the problem with vertical forum shopping>

RR Co. wants to limit access to their train station to only one taxi company. Another taxi company starts ignoring the limitation and using the RR co’s station. Both taxi companies are KY, and under KY law these agreements are not enforceable. The original taxi co. reincorporates in Tennessee, sues for an injunction in federal court and wins because these contracts are enforceable in federal common law.

· You couldn’t do this today for a number of reasons: principle place of business; §1359 cannot manufacture diversity.

· Also, the removal law could be changed.

· This is an example of the discrimination against defendants
· Federal law is trumping state law – states aren’t their choosing the law. 
Klaxon Co. v. Stentnor Electric Manufacturing Co. – 1941 (p.465) [Oct. 21]
Hague v. Allstate type choice of law issue. The question is whether the choice of law rules in federal courts should be the state rule in which the federal court sits, or the federal courts can create a uniform federal rule?
· State law for the choice must rule:

· “Any other ruling would do violence to the principle of uniformity within a state upon which the Tompkins decision is based. Whatever lack of uniformity this may produce between federal courts in different states is attributable to our federal system, which leaves to a state, within the limits permitted by the Constitution, the right to pursue local policies diverging from those of its neighbors. It is not for the federal courts to thwart such local policies by enforcing an independent general law of conflict of laws.”

· The above, in short says:
· Principle of Erie dictates this result.

· Although this exacerbates horizontal disuniformity, that is the system the US has chosen.
· States have a right to chose their own policy.

Guaranty Trust Co. of New York v. York – 1945 (p.471-477) [Oct. 21]
Guaranty Trust (NY) holds and administers bonds from another for its customers. There is a conflict of interest, though, because they are also holding their own debt from that co. They get sued in a class action by the CA bondholders in NY federal court. The NY statute of limitations has run, but the federal laches rule in equity courts would allow for recovery because it has a much more lax view of the statute of limitations.
· DC court judge says that this is procedural and laches just allows the federal court expend its resources.

· Supreme court says, “oh no you didn’t”

· From the Erie outcome determinism rule, you have to apply the state rule. This clearly affects the outcome of the case.

· Also, it affects the forum shopping issue in Erie.
· “The nub of the policy that underlies Erie R. Co. v. Tompkins is that for the same transaction the accident of a suit by a non-resident litigant in a federal court instead of in a State a block away, should not lead to a substantially different result.” (p.474)

· Equitable Remedies (federal and state equitable remedies can be different)
· federal court does not have to apply the same remedies as a state court would:

· federal court can use its rule when:

· adequate remedy lacking in law (as opposed to equity)

· constitutional

· must be in equity

· The state can ignore the above, but federal courts cannot. 

· Federal courts apply the state equity remedy when enforcing rights created by the state and not the fed. and it is congruent with the above federal policies.

<Why isn’t this a Swift style state statute case? There must be a statute dictating the statute of limitations.>
Where we are now: Outcome Determinism

· Erie, Klaxon, Guaranty

· But how far does this go? [Oct. 25]
Wholesale/Retail analogy (starts Oct. 21)
Byrd v. Blue Ridge Rural Electric Cooperative, Inc. – 1958 (481-485) [Oct. 25]
P got injured working for company as either an independent contractor or employee. If he is deemed an independent contractor then he will be able to recover under tort, if he is deemed an employee then he will be covered under worker’s comp. The DC let the jury decide that he was an employee. The Appellate court judge decided that he was an independent contractor. 
· Balancing Test: this case lays out the state v. federal interest test. It says the outcome determinism is not the end of the analysis.

· South Carolina common law says that the judge should decide. and D argues that under Erie, the federal court must follow this rule.

· Brennan says: a state can divvy up functions as it wishes.

· But there is no indication that the state rule is critical to the state interest.

· If we concede that the body that decides is outcome determinative, it doesn’t follow that the federal courts have to use the state rule:

· federal courts are an “independent system of administering justice”

· It is of great import to the federal courts how they divvy up functions between judge and jury.

· Federal courts are under the influence of the 7th amendment, while state courts are not.

· Federal court cannot follow every state rule because it may disrupt the system of allocating functions between judge and jury.

· Herron – in the face of a state statute dictating that the judge should decide, the federal court decided to disregard it and use the federal system. 7th amendment played a role. 

· In sum, state interest is not strong and federal interest is.

· It is not certain that it is outcome determinative 

· “We do not think the likelihood of a different result is so strong as to require the federal practice of jury determination of disputed factual issues to yield to the state rule in the interest of uniformity of outcome.”

· Federal rule wins.

· Byrd still is relevant with the issue of whether juries must be used.

Federal Rules of Civil Procedure

How they get promulgated (democratic book ends):

Congress gives mandate via Rules Enabling Act (only procedural) ( S.Ct. delegates ( Advisory Committee ( S.Ct. approves ( Congress can veto

Hanna v. Plumer – 1965 (492-502) [Oct. 25, 26]

P files a lawsuit against deceased D, so he files against D’s estate right before the statute of limitations is up (1 year after D died). P served according to the federal rule (which is codified in the Federal Rules of Civil Procedure), but not the Mass. rule (which is codified in state statute).

The federal rule says you serve someone by giving the notice to the person or someone in their house. The Mass. rule says you file it in the courthouse or you have to personally give it to the executor. P says he followed the Mass. federal rule, and that if he was in state court he would have followed the Mass state court rule. Mass. has an interest in making sure that money in estates is not held up forever. If the executor doesn’t know there is a service out there waiting for him, he cannot distribute the money.

· The Erie “outcome-determination analysis was never intended to serve as a talisman.”

· 2 goals of Erie Doctrine: “discouragement of forum shopping and avoidance of inequitable administration of the laws.”
· “inequitable administration of the laws”

· “the state rule is indeed relevant, but only in the context of asking whether application of the rule would make so important a difference to the character or result of the litigation that failure to enforce it would unfairly discriminate against citizens of the forum State.”

· “discouragement of forum shopping”

· “whether application of the rule would have so important an effect upon the fortunes of one or both of the litigants that failure to enforce it would be likely to cause a plaintiff to choose the federal court.”
· “Every procedural rule is outcome determinative”, but not every one encourages forum shopping. (p.497)

· We have a state and a federal rule here.
· First determine if there is a conflict

· If there is no conflict, then use the old Erie test

· Then determine if it is constitutional

· When Congress says gives us a positivist power from a legitimate sovereign we must follow that unless it is unconstitutional.
· It is unconstitutional only if it is substantive rather than procedural

· It is procedural because it got created by the process described by the Rules Enabling Act an act passed by Congress. 

· Congress has the right to “prescribe housekeeping rules for federal courts.”

· The Rules Enabling Act procedure has positivist, democratic book ends. All those people thought it was procedural, so you must show that it isn’t.

· <rule> it is presumptively procedural if it fits within the congressional authorization and it satisfies all the positivist concerns </rule>

· This is an easy rule to use – a simple mechanical test, if you have a written federal rule that collides with a state rule, then use the federal rule.
· the only difficulty is in determining when a collision occurs. 

· This is the most important case – it has the most bite to it.

· <Harlan’s concurrence>

· federalism – “state law governing primary private activity which prevails”

· pre-event and post-event behavior.

· With respect to outcome determinism, we should be concerned with the state’s right to influencing pre-event (primary) behavior and not worry about post-event (secondary) behavior.

· “inquiring if the choice of rule would substantially affect those primary decisions respecting human conduct which our constitutional system leaves to state regulation.”

· That is, creating incentives for people to act the way the state wants them to act.

· This is the real meaning of Erie, he says.

· This test is hard to apply in practice, in contrast with Warren’s majority test. 

· <Quote re Hanna in Gaspirini (1996)>

· “Federal courts have interpreted the Federal Rules, however, with sensitivity to important state interests and regulatory policies.” See Walker v. Armco Steel Corp.  (p. 529)
Walker v. Armco Steel

NY has a rule for service of process that says: serve first and then file in court, statute of limitations rule says an action is commenced when the person is served. Federal court has a rule that says: file first and then serve, statute of limitations says an action is commenced when the papers are filed – Rule 3 of the Federal Rules of Civil Procedure. In diversity case, P files first and the service gets lost behind the radiator and D isn’t served within the statute of limitations.
· Question is: was the case commenced within the statute of limitations period, even though it wasn’t served within the time?

· Policy choice:

· serving first allows people to put pressure on people through lawsuits without any oversight

· allows repose so people know when they are done and out of danger.
· Warren says that there is no conflict: if you read rule 3 very narrowly, it can be read to only talk about the internal federal clock, not the statute of limitations.

· Consistent with Guaranty, where the state’s statute of limitations is decided to be a very powerful state interest. 

· But doesn’t really provide much guidance under the supposedly mechanical Warren test of Hanna.
· <rule> When you are dealing with something that is very important to the state, then you read the federal rule very narrowly. </rule>

Burlington Northern

Appealing party in Alabama must pay 10% of the damage if they lose on appeal. The federal rule (38) is that the court can impose up to triple costs at its discretion. Diversity suit is brought in Alabama district court and P wins. D appeals and loses, and P wants his 10%. 

· Court finds that there is a conflict, so you must use the federal rule.

· How can we read this case to be consistent with Walker v. Armco Steel?

· Must you look at the subtlety and the state interest here? Use the Harlan test?

· The rule makes the state court more attractive to people.

· This may make a difference in assessing whether to read something narrowly or broadly.
Stewart Organization, Inc. v. Ricoh, corp. – 1988 (509-521) [Oct. 26, 28]
P (Ala.) sues D (NY, Del) in Alabama over breach of contract in Alabama federal court. D says there is a forum selection clause, so this should be moved to NY under a 1404(a). Judge made Alabama law does not enforce forum selection clauses. DC follows state rule, appellate court reverses. 
· <court says>

· Two step process to resolve this dispute under Hanna v. Plumer:

· (1) determine if a federal statute is broad enough to cover the dispute

· (2) determine if the statute is constitutional

· If both of these steps are met, then the district court must follow the federal statute.

· (Don’t look at state versus federal interest (Byrd), this is what you do if there is no statute)

· 1404 and 1406 are congressional statutes. 

· They have more bite to them than the Federal Rules of Civil procedure. 

· Hanna v. Plumer says you follow the federal rule unless there is a conflict.

· step (1) - 1404 requires the consideration of a multitude of factors, while state rule takes into account only 1 factor. There is a conflict.

· “This is thus not a case in which state and federal rules “can exist side by side … each controlling its own intended sphere of coverage without conflict.” Walker v. Armco Steel Corp.
· step (2) – Constitutional analysis is easy:
· Congress has authority to govern the workings of the federal courts.
· Does it violate the Erie doctrine? aka does it infringe on a state right to set its substantive law. 
· This is a procedural rule because under 1404(a) all of the law carries.

· Hybrid rule:

· DC can take into consideration Alabama’s aversion to forum selection clauses, but that cannot be the sole criterion.

· Burlington Northern – “the instructions of Congress are supreme.

· Supreme Court is trying to balance the Erie outcome determinate rule by limiting the difference between the state and federal handling of the forum selection clause, and still keeping the 1404(a) rule. 

· <an aside for determining if 1404(a) transfer is appropriate>
· factors that must be considered by DC in deciding to grant 1404(a) transfer

· express wish to go to Manhattan in forum selection clause

· convenience to the parties of going to Manhattan

· relative bargaining power in writing forum selection clause

· state’s aversion to forum selection clauses

· </aside for 1404(a)>
· Leaves open what would happen under a 1406 transfer. Neuborne thinks that Stewart doesn’t give any guidance here.

· Lawyer only went to 1404(a) here because it does not change the outcome of the case. 
Gasperini v. Center for Humanities, Inc. – 1996 (524-542) [Oct. 28, Nov. 1]
P lends his negatives to D for use in an art show. D loses them and P sues him for their value in NY federal court under diversity. Jury awards $1500/picture for 300 pictures. D appeals, saying that this is the best deal of this guys life. Appellate court says that it should apply the review standard of NY appeals court (“award materially deviates from reasonable compensation”) instead of the regular federal standard (“shocks the conscience”) and says $100K is good. 
7th Amendment: 

In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law. 
· The question is what can the federal appellate court do to review a trial court’s jury decision?
· Trial courts in NY must apply the “materially deviates standard” too.

· D argues that NY standard is substantive and it is outcome determinative.

· P says that the NY standard cannot be applied by a federal appeals court without violating the 7th amendment. 

· <court says>

· The rule is both substantive and procedural:

· substantive – it affects the outcome of a trial

· procedural – assigns decision making authority to a particular entity

· Appellate court cannot apply the NY rule without violating the 7th amendment, so is there a compromise that the federal courts can use? 

· The evolution of the doctrine: Erie & Guaranty – outcome determination, Hanna – qualified with forum shopping and inequitable administration of the laws.

· The appellate review question is definitely substantive and outcome determinative – not giving the state rule any weight will violate Erie.

· But there is a 7th amendment consideration that doesn’t allow the appellate court from reviewing DC jury decisions. 

· Byrd says that there is strong importance of juries to the federal interest – 7th amendment. 

· Under Westminster the trial court judge had a lot of power to review and set aside jury decisions. 

· Under 7th amendment appeals court can review trial court determinations only for “abuse of discretion”

· Therefore, <holding> DC should do the check for materially deviates and the appeals court can review it for abuse of discretion. </holding>

Res Judicata

Issue preclusion: an issue is actually adjudicated then it is locked in forever
· Issue preclusion cannot be applied between someone who was not a party to the first case.

· that would violate due process of law, biotch.

Claim preclusion: if you don’t raise your entire claim the first time around then you lose it in any future cases
Old writ system – you could buy only one writ at a time and it was either merged or barred. 
All the issues that were previously decided between the two parties were barred from being relitigated.

Claim Preclusion

Philosophical Goals of Claim Preclusion

· vexatious litigation

· repose/finality

· court costs (economies of scale)

Problems with it

· can preclude people from bringing valid later claims

· puts a gun to someone’s head to bring all the claims they possibly can

· forces people to bring claims in inconvenient locales (Rush – lady wanted to bring he claim in small claims court)

Situations where it can’t be used:

1. In most situations where there’s different parties – courts will generally not rule that it’s the same claim if there’s different parties involved – claims are attached to a person.  [because claim preclusion has highly unpredictable outcomes].  Joinder or intervention permissive not required.
2. If damages occurred after the first case – usually from a separate event - but could be allowed if unanticipated and major harm occurred much later arising out of same t/o.  
3. In cases of negotiated instruments.  Considered separate and an action on one does not bar an action on the others (market-based exception to claim preclusion).  This is the reason why Cromwell v. County of Sac was not claim precluded
4. judgment must be “on the merits” – a dismissal for lack of jurisdiction is not “on the merits”
As soon as you have even nominally different parties, there is no issue of claim preclusion. Only issue preclusion kicks in here. A claim is defined necessarily as between the original parties.

Three Types of Claim Preclusion
1. Theory based – the writ system

2. Liability fact based – you need the same facts to prove your case (not damage facts, however).

3. Transaction based – the cause of action arose from the same set of circumstances (economic, temporal, proximate). 

Tradeoffs in choosing from the three types of claim preclusion:

· The broader the preclusion rule the bigger the gun you put to plaintiff’s heads to bring every possible claim ever.

· The broader the preclusion rule the more claims you will end up litigating at once – economies of scale.

· The broader the preclusion – the more unfairness that may result in a system that doesn’t allow further actions

In exams, first decide if you have claim and then decide if you have issue and then decide your answer. 

Rush v. City of Maple Heights – 1958 (727-729) [Nov. 4] Ohio
<General rule for transactional claim preclusion>
P got injured by city’s pothole. She brought a claim for her damaged motorbike in municipal court and won. Then she brought a claim in state court for personal damages on the same claim.

· “[W]here a person suffers both personal injuries and property damage as a result of the same wrongful act, only a single cause of action arises, the different injuries occasioned thereby being separate items of damage from such act…”

· So this looks to be the “arising out of the same act” test.

· Quoting Tennessee court: “The negligent action of the plaintiff in error constituted but one tort. … A single tort can be the basis of but one action.” (bottom of p.727).
· This is necessary to prevent:

· multiplicity of suits

· burdensome expense and delays to plaintiffs

· vexatious litigation against defendants.

· Old rule of “whether the same sort of evidence” is wrong

· not a good rule - technical and arbitrary
· Vasu – P gives claim for property to insurance co. which sues D and wins. Then P sues D, and the court says that they are separate actions because property and personal injury are different.

· Distinguished from Vasu – the lack of res judicata there was due to the fact that there were suits brought by separate parties.

· Not issue precluded because it was different parties.

· Not claim precluded because different parties. 

· Stare decisis issue here – they are overruling Vasu’s dicta. No notice for plaintiff.
Hypos [Nov. 4, 8]
(Nov. 4) Teacher gets dismissed because of her anti-war protest activities. She has a hearing about whether the school board notified her in time. She wins and they have to keep her on for another year. She then brings an action saying the board is dismissing her in violation of her free speech rights. 
· How do we handle this second claim under a theory, liability fact and transactional rule?

(Nov. 8) Employee agrees to be laid off for three months with the promise that he will be rehired. Three months elapses and the co. doesn’t rehire him. 
Case 1: Employee v. Co. – contract violation in state court, employee loses because of statute of frauds.
Case 2: Employee v. Co. – suit for pension benefits in federal court based on diversity.

· How does the Erie analysis come out here? 
· Most federal courts say they have to apply the state rule

· Why? If we see this on an exam how do you analyze this issue?

· Is the second case precluded by the first under theory, liability fact and/or transaction?

(Nov. 8) Dude buys a car on in installments with the condition that if he misses a payment, all of them are due. Dude misses the 3rd payment and co. sues for that payment only and wins. Dude pays the subsequent payments, but then misses the 8th payment. Co. sues.
· Is co.’s claim for the 8th payment precluded?

· Since there was an acceleration clause, the co. split their claim and thus cannot bring the suit for the 8th payment. 

· Practical effect is that there are optional acceleration clauses

· also, people less willing to go into court because of the preclusive effect of any judgment (more riding on a court case).

· There are 2 pieces of paper, the IOU and the security title document. 

· Can the co. bring a new suit on the title document in the second case in order to get the car back?

· Most states have said no, the security title is intimately tied to the contract that is inseperable.
Cromwell v. County of Sac – 1876 (Handout) [Nov. 8]

<No claim preclusion on negotiable goods>
P had some bonds that were fraudulently issued. He went into court to collect on some of them. The court asked him if he was a bona fide purchaser and he decided not to answer. The court rules against him, saying that he has not proven that he was a bona fide purchaser.
P comes into court with different coupons on the same bonds and wants to collect on these, claiming he is ready to prove he was a bona fide purchaser.

· Court says
· There is a difference between a second action on the same claim, and a second action on a new claim.

· a second action on the same claim is barred, it should have been adjudicated at the time of the original claim.

· If it is a second action on a new claim, then only the issues that have been adjudicated are estopped from being reopened.

· If a party decides not to contest an allegation in one claim (that is, decides not to adjudicate an issue), he is not precluded from contesting it in another claim that arises from the same transaction.

· lots of reasons why a party might not want to contest the original thing: smallness of the claim, expense in getting evidence, situation and time.
· County of Sac establishes a rule that you can never use issue preclusion unless there was an actual adjudication by the courts.

· This is what County of Sac is cited for all the time.

· Divisibility/Indivisibility: the bonds and coupons are negotiable and transferable – they can easily switch hands.

· this is enough to make it a separate claim on the new stuff. If they were not divisible, then it probably wouldn’t be. It would be the same claim.  (like the hypo where the guy got sued for the payment of his television set and then the lawyer came and tried to get the TV set back via the title). 
· The potential for divisibility is enough to make them separate claims.
· You don’t have to bring all your claims at once for negotiable things.

· If P had acquired all the bonds in the same way (the facts of acquisition were the same) and he litigated the bona fide purchaser thing in the first case, then he would be precluded in all future cases. 
· <questions>

· What does this say about the effect of the judgment on other parties? Say the City of Madison co-issued the bonds, would they be precluded [Nov. 9]

Federated Department Stores, Inc. v. Moitie – (1981, 740-745) [Nov. 9]

<No exceptions to claim preclusion – it isn’t about equity>
<can’t rebring your claim even if the law changes>
P1-P7 bring a state and federal claim for antitrust actions in California. District court dismissed them all saying that there wasn’t there wasn’t a cause of action. P1-P5 appeal, while P6,7 refiled in state court under a different state action. D removes to federal court (saying that there is a federal preclusion issue). P1-P5’s appeals are granted and they can go forward with their claim.

· The 9th circuit court of appeals says that when there are good faith claims and there are identically situated litigants who can go forward, then no preclusion.
· Supreme Court says no dice:

· res judicata is well established

· “the indulgence of a contrary view would result in creating elements of uncertainty and confusion and in undermining the very purpose of judgments, consequences which it was the very purpose of the doctrine of res judicata to avert.” 

· res judicata is not about equity.

· applying a rule consistently is justice:

· “Simple justice is achieved when a complex body of law developed over a period of years is evenhandedly applied.”

· <other interesting issue>

· The removal on the second action to get to federal court – assuming that there was no diversity.

· Some courts have ruled that there is federal question jurisdiction in determining the preclusive effect of the previous judgment. 

· It is arguable that the state court would have been more sympathetic to P6 and P7. 

Mitchell v. Federal Intermediate Credit Bank – (1932, 749-753, So. Carolina Ct) [Nov. 9]

<D must bring a counterclaim when he raises a related defense in a trial>
Farmer, P, borrowed $9K from D to grow his crops. In return, P had to sell his crop through a seller coop set up by the bank. The coop manager ran away with the $18K and the bank (D) wanted its $9K, and the farmer (P) wants his $9K ($18K-$9K). 

Trial 1: Bank v. Farmer for $9K owed. Farmer defended by stating that the bank actually owes him $9K. Judgment for farmer.
Trial 2: Farmer v. Bank for his $18K - $9K borrowed. 

· The issue is whether D in the first case is barred from a claim as P in the second case since he could have counterclaimed in the first case. 

· Both trials involve the same facts and arise out of the same action.

· The rule: “Where a demand or right of action is in its nature entire and indivisible, it cannot be split up into several causes of action and sued piecemeal.”

· This does not apply if P’s couldn’t have known about the cause of action at the time.

· “If a defendant, having a demand against plaintiff, pleads it as a set-off or counterclaim in the action, he must make the most of his opportunity and exhibit his whole damage, for the judgment in the action will prevent him from afterward using the same matter” as a separate cause of action. 
· This follows the principle that “one should not be compelled to answer … twice for the same claim”

· In this case:

· P stated his claim as a defense in trial 1, so he had to state his counterclaim in that trial.
· [in Kirven, the fertilizer co. sued farmer for non-payment of fertilizer that destroyed his land. Farmer didn’t bring the defense of destruction of the land, so was allowed to start a new claim against the co.]

· Most common law has a de-facto compulsory counter claim rule – different states have different compulsory counterclaim rules.
· practical problem with requiring D to defend himself somewhere, then forcing him to litigate there. 
· There is an Erie issue here: there are federal rules of required counterclaims and there are common law counterclaim rules that conflict. Which ones to use?
Federal Rules of Civil Procedure

Rule 41. 
Dismissal of Actions

(b) Involuntary Dismissal: Effect Thereof. For failure of the plaintiff to prosecute or to comply with these rules or any order of court, a defendant may move for dismissal of an action or of any claim against the defendant. Unless the court in its order for dismissal otherwise specifies, a dismissal under this subdivision and any dismissal not provided for in this rule, other than a dismissal for lack of jurisdiction, for improper venue, or for failure to join a party under Rule 19, operates as an adjudication upon the merits.

Costello v. United States – (1961, 755-758) [Nov. 11]
<When can we say a claim has been adjudicated on the merits?>
US brought an action against D to strip him of his citizenship by asserting that he lied on his citizenship application. DC ruled that there was illegal wiretapping, AC reversed and SC dismissed the case because of a technicality: the US didn’t get a sworn affidavit saying D lied on his citizenship application. On remand, DC didn’t specify if the case was dismissed with prejudice. 
Now US brings a second action this time with a sworn affidavit. 

· Rule 41(b) says that the ruling is an adjudication on the merits unless the case was dismissed for: “lack of jurisdiction, improper venue, or failure to join a party.”

· Here the dismissal was for a lack of a “precondition requisite” to a case. 

· This is similar to the jurisdiction and venue requirements in 41(b).

· dismissals based on 41(b) don’t require D to have to defend.

· the policy of the exceptions to 41(b) are similar

· “jurisdiction” means lots of things.
· US can go ahead with the second trial.

Semtek International Incorporated v. Lockheed Martin Corporation – 2001 (handout)

2 ½ years after an injury, P filed an action against D in California state court. D removed on diversity, and moved to dismiss based on the California’s 2 year statute of limitations. California DC grants the motion.
P refiles in Maryland state court where they have a 3 year statute of limitations. D removes on federal question grounds (they are a resident of Maryland) of the preclusive effect of the judgment but the DC sent it back down because the federal question arose on defense. 

MD appeals court rules that the state court must apply the federal preclusion rules, 41(b), and so must dismiss the case since it has been heard “on the merits”.

· Conflicting precedent on statute of limitations:
· Guaranty Trust – the statute of limitations is so linked to the cause of action that the judgment was on the merits

· Sun Oil – horizontal rules say a state doesn’t have to recognize another’s statute of limitations.

· MD court says that 41(b) holds, so this is a decision “on the merits”.
· <Scalia says>
· The issue was never actually litigated on the merits, 41(b) just says “on the merits” (which doesn’t necessarily mean “on the merits”), so MD still has to decide if the thing is claim preclusive.
· If 41(b) is given this weight, then it would abridge MD’s substantive right to hear the case, violating the Rules Enabling Act (allowing Congress to only set procedural rules)

· This violates Erie outcome determinate test:

· If federal claims are given claim preclusive effect but state claims are not, then this is outcome determinate

· plaintiffs may forum shop to keep a claim in state court, and 
· defendants will have an incentive to remove to federal court.
· It is not an issue of 41(b), it is federal common law question that the court can choose.

· The rule must be whatever the state decides for a state claim in the original forum.
· How do states choose?

· depends on your idea of the purpose/value of a statute of limitations

· cost savings

· repose

Questions:

What about failure to state a claim? Is that claim-preclusive? How do you weigh the costs and benefits of making it claim preclusive?
Issue Preclusion (Collateral Estoppel)
If you aren’t a party to the proceeding where the adjudication takes place, you cannot be bound. Nonparties cannot be bound by issue preclusion.
When we decide if something is issue precluded or not you have to consider three factors:
1) Was the quality of the adjudication sufficient? (University of Tennessee v. Elliot - where a preliminary administrative board tried an issue and a subsequent federal claim was bound).

2) Was it actually adjudicated? (Haring v. Prosise – is a guilty plea a tacit adjudication of an issue regarding the search and seizure?)
3) Was it necessarily adjudicated? Or, was the adjudication necessary to the verdict?
<ones I added >
4) Could the party have appealed the verdict? (Rios v. Davis hypothetical)

5) Were they of the same standard of proof? (Civil doesn’t transfer to criminal, but criminal would to civil).
Goals of Collateral Estoppel (from Mendoza)

1. relieve parties of the cost and vexation of multiple lawsuits

2. conserve judicial resources

3. prevent inconsistent decisions

4. encourage reliance on adjudication

[Nov. 15]
Little v. Blue Goose Motor Coach Co. – (1931, 764-766) [Nov. 15]
<was it necessary to the adjudication (question 3)>
Bus (D) and car (P) get into car crash.
case 1: Bus v. Little for damage to bus in small claims court, no jury. Judgment for bus.

case 2: Little v. Bus for personal injuries brought by his wife. Issue preclusion of negligence?

· No claim preclusion - Little was sued in the small claims court, and we can assume he couldn’t have counterclaimed in that jurisdiction.
· Little could not have used this argument if he was the plaintiff in the first claim.

· Little’s claims why there is no issue preclusion:
· Different parties:

· wife and husband are in privity, so they are treated as the same party

· direction and control is another rule here

· legal relationship with other party (selling land keeps the preclusion with respect to the land)

· Not necessarily adjudicated: D’s conduct is willful and wanton, which had not been litigated in the first case

· If willful and wanton is found, then contributory negligence doesn’t matter

· But that would have had to have been necessarily found in the first case given the result.
· Motivation to defend
· Defending against a claim of $180 isn’t the same as defending against proceeding with a claim of $5K.
· No jury trial in the first case – bigger issue in a federal case.
· Issue plus claim preclusion arguments
· The claim isn’t barred in the first case, so the issue must not be def facto bound. 
· P was in a forum he didn’t want to be
· no jury
· Holding: Little’s wife is precluded from bringing her personal injury claim.
See Rios v. Davis v. Popular hypo for necessary and appealable. [Nov. 15]
Haring v. Prosise – (1983, Handout) [Nov. 15]
<was the issue litigated?>
Case 1: Gov. v. P – P pleads guilty to making PCP. One officer testified that he found numerous PCP making items.
Case 2: P v. Cop – §1983 civil rights claim for violating his fourth amendment right against illegal search and seizure.

· The issue was never litigated
· the legality of the search was never before the court

· it was not necessarily determined – guilty pleas do not need to be supported by legally admissible evidence.

· P had an option to raise the issue in a pretrial hearing

· but no forcing P to raise the issue. 

· P needs to avoid being forced to raise his issue in a place where he doesn’t want to (state rather than federal court).

· This raises problems for case 3. If P wins, then can he be kept in jail? 
University of Tennessee v. Elliot – (1986, Handout) [Nov. 16]
<are we satisfied with the quality of the litigation?>
<Scalia decision>
Black guy (Elliot) gets fired form the University of Tennessee for being late. He claims that he is being held to a different standard than white employees and thus it is racial discrimination. 
Case 1: Elliot v. University – in administrative court, claims the firing was racially motivated. Administrative assistant rules there was no racial discrimination but it wasn’t fair so they give him a crappier job.
Case 2: Elliot v. University – in federal court under civil rights statute.

· There are two choices for using administrative decisions: preclusive effect or evidence of a fact.
· Here P had 2 options: using the administrative option to get his job back (quick and easy) or going to federal court on the racial discrimination case (nuclear weapons and lengthy)

· The underlying goals of issue preclusion:

· repose to litigated against parties

· avoid cost of repetitious litigation

· Holding: “When a state agency acting in a judicial capacity … resolves disputed issues of fact properly before it which the parties have had an adequate opportunity to litigate, federal courts must give the agency’s factfinding the same preclusive effect to which it would be entitled in the State’s court.” (Let the state’s decide).
· Obviously an Erie issue of pure forum shopping here. Not pre-event behavior.

Kaufman v. Eli Lilly & Co. – (1985, 771-777) [Nov. 16]

<Was it necessarily adjudicated?>
There are 15 DES cases in a federal court’s queue.

Case 1: P1 v. D – Jury returns a specific verdict for P1 on the following issues: proximate cause, D manufactured the drug in large quantities, D knew that the drug was dangerous when it was manufacturing it. P1 could not prove that D manufactured the drug that P1 took, so submitted two theories of liability: 1) conspiracy 2) market share liability. Jury returns general verdict on this, judgment for P1.

Case 2: P2 v. D – what issues can P2 use against D?

· The court in the first case never actually decided which theory they were applying to hold D liable.
· Therefore, neither was necessary to the decision.

· Neither was challenged or litigated in Case 1.

· Therefore, neither can be used in a further case.

· Public policy reason:

· “It is of paramount importance that the courts establish and develop the law in this emerging area of mass tort liability, rather than permit it to be fixed.” (p. 775)
· Jury compromise is a factor to consider, but D has the burden of proof.

· If a party has litigated this issue before and a different outcome has resulted, this may make preclusion inapplicable.

· The issue of D’s proximately causing P1’s injury is not issue preclusive because P1 and P2 were different and had different medical histories and surrounding circumstances.
· Rule: if you can’t tell which issue was decided, then you can’t use issue preclusion.

Parties Bound and Advantaged

Parties that are bound are in privity, they impliedly consent, are a member of a group, and/or have some control over the proceedings.

General Foods Corp. v. Mass. Dept. of Public Health – (1981,784-792) [no class disc.]

<claim preclusion>
D promulgated some new labeling and food safety standards. Many food companies objected to the new standards as unconstitutional

Case 1: Grocery Manufacturers Ass. (GMA) v. D – P loses on the merits.

Case 2: GF and Rich-SeaPak v. D
GF is a member of GMA and contributed funds to the initial litigation. 

Rich Sea Pak is not a member, did not contribute money, 39% owned by co. that was member of GMA. 

· Erie Choice of law: use the state law’s preclusion rule.

· General foods:

· No due process violation if parties give their implied consent to litigation.
· GF paid money for the litigation and would benefit from the result.

· GF is bound unless the legal representation was totally inadequate.

· Even if GMA didn’t bring up all the legal theories, they are still bound.

· Rich-SeaPak:
· Rich-SeaPak is controlled by a co. that would have been bound (Rich)

· But control only goes one way, if Rich-SeaPak controlled Rich, then they would be bound, not the other way around.

· Also, the “identity of interests” is not sufficient.

· Rich-SeaPak did not impliedly consent and did not control it.
· Holding: GF claim precluded, Rich-SeaPak not claim precluded.
Mutuality

Defensive

The first cases of defensive mutuality had to do with closing the indemnity circle. 

Case 1: P v. D1 – where D1 is the primary person responsible for the damage, P loses.

Case 2: P v. D2 – where D2 is the secondary person responsible. If P wins, then there is a: 
Case 3: D2 v. D1 and there is no just outcome for this case. 

Bernhard v. Bank of America Nat’l Trust & Savings Assoc. – (1942, 794-798) [Nov. 16]
Elderly lady goes to live with the Cook’s. In a series of equivocal transactions she gives the Cook’s control over her bank account and they siphon the money off to their own account. The elderly lady dies and Mr. Cook is named executor. Two years later the kids want to know what happened to mom’s money and demand he make an accounting in court.

Case 1: Cook v. World – statement of account, beneficiaries protest and the court rules that the elderly lady gifted her money to the Cooks. 

Case 2: Beneficiaries v. Bank of America for breaching fiduciary duty to elderly lady. 
· One can only be bound by res judicata if they were a party to the original adjudication.
· “it would be unjust to permit one who has had his day in court to reopen identical issues by merely switching adversaries.”
· This case was supposed to crack open the doctrine of non-mutual estoppel, but it is really just an indemnity circle case.

· Holding for D, P is estopped from bringing the second action.

Blonder-Tongue broke open the doctrine of defensive non-mutual collateral estoppel to cases without indemnity circles. This doctrine puts a gun to a plaintiff’s head telling him to bring everyone in.

Blonder-Tongue Labs, Inc. v. University of Illinois Foundation - (p.802) [Nov. 16]
P, patent holder, asserted that many D’s were infringing on its patent. It wanted to litigate D1-D100. 

Case 1: P v. D1 – P loses – the patent doesn’t cover D’s product. 
Case 2: P v. D2 – on same issue

· Held: P is collaterally estopped from relitigating the patent infringement issue. Thus, P loses his case. 

· Defensive non-mutual collateral estoppel can be applied in the absence of an indemnity circle. 

· <class notes>

· gives plaintiffs a strong incentive to join all potential defendants in the first action if possible

Non-Mutual Offensive Collateral Estoppel
The old dynamic of mutuality encouraged plaintiffs to not join everyone in a dispute so that they can possibly get a second shot at litigating. If you change the rule, then you are holding a gun to P’s head and telling him to bring everyone at once. 

Parklane Hosiery Co. v. Shore – (1979, 801-807) [Nov. 18]
Parklane, D, is accused of filing an improper prospectus. The S.E.C. brings an injunction against them and wins. Shareholders bring a shareholder derivative suit against the co. mirroring the S.E.C. complaint.
Case 1: Gov’t v. D – filing of improper prospectus. Gov’t wins injunction, no jury.
Case 2: P v. D – shareholder derivative suit.

· There are two goals of collateral estoppel

· stop people from having to relitigate identical issues

· promoting judicial economy by preventing needless litigation

· Offensive non-mutual collateral estoppel has some problems:

· gives parties an incentive to wait and see how the first one came out.

· this could increase the amount of litigation

· it could be very unfair to D

· he may not have the proper incentive to defend the first case

· it may be inconsistent with previous judgments

· it could also be unfair because D could have some procedural mechanisms available in the second trial that he wouldn’t in the first

· <holding>

· Offensive non-mutual collateral estoppel is not mandatory, but up to the discretion of the trial court.

· if P could have easily joined the initial litigation, then they may not benefit from the first decision (this addresses the judicial economy problem); or
· or it would be unfair (lack of incentive, procedural mechanisms not available)

· <in this case>

· P could not have joined

· D had the proper incentive to defend given the seriousness of the government’s allegation

· it is not inconsistent with any previous judgment
· there would be no procedural mechanism available in the second case that wouldn’t be available in the first that may cause a different result.
· D argues that they have been denied their 7th amendment right to a jury trial

· Beacon Theatres was a scheduling question – if you have both a question of equity and of law, then the law must first be decided in front a jury and then the equity claim decided.

· This was the birth of preliminary injunctions

· In 1791 in Westminster they had never heard of non-mutual collateral estoppel, so we have some freedom in deciding this.
· It is not inconsistent with recent procedural devices that have “diminished the jury’s dominance in civil proceedings”.

Martin v. Wilks – (1989, Handout) [Nov. 18]

NAACP signs a consent decree with the City of Birmingham, D, after extensive litigation (based on Title 7 civil rights claim) that requires the city of Birmingham to institute an affirmative action program to promote and hire black workers. NAACP went after Birmingham because of their extensive racist hiring practices. P, white firefighters, sue D for having to suffer for the city’s wrongdoing. 
Case 1: NAACP v. City of Birmingham
Case 2: White firefighters v. City of Birmingham

· There is no issue preclusion here for two reasons:

· different parties

· the claim was never adjudicated

· P is arguing claim preclusion:

· white workers shouldn’t be allowed to fence sit, they should be required to intervene in the case.

· Holding: there is no duty to intervene. 
· There is already a mechanism available to get all the parties in – joinder. 

· litigating parties have the best knowledge of who should be joined and what the remedy will entail.

· Subsequently Congress passed a law that said you have to intervene in a civil rights litigation if you knew about it.
US v. Montana – () [Nov. 23]
<stands for the principle that the US is bound by direct estoppel>
case 1: gov’t contractor 1 v. Montana – P claims D is taxing the federal government.
case 2: US v. Montana – same claim. P is precluded because US was funding case 1.

case 3: gov’t contractor 2 v. Montana – no preclusion, because due process. Potential for unequal or unfair result. Tough to win, however, because of stare decisis. 
U.S. v. Mendoza – () [Nov. 23]
<stands for the principle that the US is not bound by non-mutual offensive collateral estoppel>
Congress passed an act during WWII to confer US citizenship to allies fighting for the US as a carrot to make them fight harder. The Philippine government didn’t like this so asked the US not to actively pursue the policy in their country. Years later, illegal Philippino US residents brought an action.

Case 1: Philippinos Group1 v. US – due process violation asserted. Court grants Group1 a 1 year window to apply for citizenship.

Case 2: Philippino Group2 v. US – these people not a party to the first suit and want citizenship too. 
· Political Facts:

· The first case was brought during the Ford administration and was contested vigorously until the Carter administration took over and the pending appeal was withdrawn.

· The second was brought when Carter looked like he was losing to Reagan, and the gov’t didn’t contest the non-mutual offensive collateral estoppel. When Reagan won, then they appealed.

· Impacts of allowing non-mutual offensive collateral estoppel: think about this not just as a national issue, but at all political levels. Politicians can set policies and leave adjudicated land mines for their successors.

· Unfairness of not allowing non-mutual offensive collateral estoppel
· Suppose that case 2 goes forward and they lose? Then you have 2 identically situated people who have different resulting legal standards. 

· Goals of collateral estoppel

· relieve parties of the cost and vexation of multiple lawsuits

· conserve judicial resources

· prevent inconsistent decisions

· encourage reliance on adjudication

· The government is different from private litigants:
· choice of appealing issues is now discretionary, but would become mandatory because government would not be able to predict whether an issue may become important. 
· this may kill the judicial economy goal by itself

· politics in choosing whether to litigate an issue

· the issues the government litigates are very important

· more worthy of expending extra judicial resources to develop the right rule
· breadth of issues means that different rules may be appropriate for different settings
Hypos & Real Cases [Nov. 23]
Occupational Health and Safety (OHSA) enforcement:

hypothetical 1:
Case 1: US v. GM – GM wins.
Case 2: US v. Chrysler – Can Chrysler use defensive non-mutual collateral estoppel?
No guidance from Mendoza, maybe some guidance from hypothetical 2.
hypothetical 2:
Compare with

Case 1: US v. GM – US wins

Case 2: US v. Chrysler – Chrysler not bound by case 1, Chrysler wins. 
Now you have unequal treatment before the law.

<my thought> If you were to switch the order of the two cases in hypothetical 2 so that US v. Chrysler went first (and Chrysler won), then does that add any weight to the answer to hypothetical 1? </my thought>
Social Security Administration (SSA)
Administrative law judges decide who should get disability benefits. Under the Reagan administration, the number of people successfully getting benefits dropped precipitously. The government imposes a new standard that requires a second, independent physician to diagnose the disability. When there is a disagreement between the two physicians, the government maintains that the independent physician’s diagnosis should win. Defendant’s bar thinks that the family physician’s diagnosis should win.
All this action takes place in the 2nd Circuit.

Case 1: P1 v. SSA – ruling for P1. Appeal to 2nd Circuit and they give opinion that the family physician’s diagnosis should be used. US doesn’t appeal.
SSA doesn’t change its rule – non-acquiescence. 
Case 2: P2 v. SSA – no non-mutual offensive collateral estoppel (Mendoza). P wins on the merits via stare decisis. 

· Now, instead of being issue precluded, the plaintiff has to go to trial and get a lawyer. The government exemption from non-mutual offensive collateral estoppel means the government does not have to follow the rule imposed by the 2nd Circuit.
· This creates a huge amount of wasted resources litigating cases that don’t need litigation.
· There are issues of equal treatment under Mendoza, and problems of hurting people who don’t have enough money to get into court. 
· Is there a duty on the part of the government to anticipate the outcome of the second case and act in accordance with it? The enforcement of the Brown decision was an example of this. Brown got decided, but the governments didn’t do anything about it until they were ordered to directly by the court. 
Class Action Implications
· Plaintiffs were unhappy with having to sue the government retail instead of wholesale. 
· Defendants were also unhappy with how the non-mutual offensive collateral estoppel was putting pressure when there were multiple plaintiffs waiting outside of a lawsuit.

· This resulted in the creation of 23(b)

· 23(b)(1) – preclusion class action

· situation where only one plaintiff can recover from D

· 23(b)(2) – rights class action

· enforcing a right (e.g. an injunction) for an entire class of people

· 23(b)(3) – modern class action

· money damages and common issues of law and fact

Federal Rules of Civil Procedure
Rule 18.
Joinder of Claims and Remedies

(a) Joinder of Claims. A party asserting a claim to relief as an original claim, counterclaim, or cross-claim, or third-party claim, may join, either as independent or as alternate claims, as many claims, legal, equitable, or maritime, as the party has against an opposing party.

Notes:

· This rule applies to the original plaintiffs only (parties asserting “an original claim”) against parties on the other side of the versus.
· Doesn’t help you get jurisdiction over the claims.

· The “may join” language is deceptive. If you don’t bring your claim, then you are hit with common law claim preclusion (Mitchell)
Rule 13.
Counterclaim and Cross-Claim

(a) Compulsory Counterclaim
· the person must assert their counterclaim if:

a. it is arising out of the same “transaction and occurrence”. 

b. and the court does not require a third party that it can’t get jurisdiction over

· The federal court automatically has jurisdiction over these claims because of Gibbs (ancillary jurisdiction as codified in 1367).
(b) Permissive Counterclaims
· not arising out of the same “transaction and occurrence”. 

· Since they are not sufficiently related to the federal claim, they must have an independent source of subject matter jurisdiction.
(g) Cross-Claim against Co-Party

· claims on the same side of the versus

· they must be “arising out of the transaction or occurrence”
· there is still a strong incentive to bring your cross-claim because of non-mutual collateral estoppel.
· arise out of same subject matter jurisdiction: automatic

Notes

· This rule applies to defendants only.

· In determining whether it is the same “transaction and occurrence” you must look to see if it is a door opening case or a door closing case

· door opening: in a door opening case you should determine whether there is a common liability fact to both claims.

· issue preclusion drives this rule. if there is a common liability fact, then it makes sense to include it.

· door closing: in a door closing case you must be more attuned to justice.
· 13(g) creates a problem where a case can get mired down in cross-claims (quarry case). 

· the check on this is the “arising out of the same transaction or occurrence”

· There are competing interests with respect to a compulsory counterclaim:

· avoid duplicate litigation

· allowing parties to bring their action when and where they want to

Reverse Erie:

No Compulsory Counterclaim Policy in NY [Nov. 24 – notes from p. 859]
Case 1: P v. D – D claims defense is P did wrong. Judgment for D.

Case 2: D v. P – counterclaim. Allowed, but issue of P’s wrong has already been decided.

Hypo:
Suppose you are in NY (no compulsory counterclaim issue):

Case 1: A v. B – in federal court on diversity. B doesn’t assert counterclaim. Judgment for B.

Case 2: B v. A – in federal court. B precluded by rule 13(a).

Case 3: B v. A – in NY state court. 

Case 3:

· If A can remove in the third case, B is dead. 

· A tries to remove on diversity but needs:

· diversity of citizenship (say B adds parties to break complete diversity)
· jurisdictional amount

· not homestate defendant.

· A tries to remove on the federal question

· the federal question is whether there is preclusive effect on the previous verdict:

· most courts say there is not enough of a federal question to get federal question jurisdiction.

· No removal, then what happens?
Grumman Systems v. Data General Corp. – (1988, 848-854) [Nov. 29]

DG sued Grumman for copyright infringement in Mass. and Grumman came back and sued DG for California anti-trust action in California.
Case 1: DG v. Grumman  (Mass. fed ct.) for copyright infringement. Grumman’s defense to the claim is that DG is restricting trade and violating anti-trust.
Case 2: Grumman v. DG, D2, D3 (CA fed ct.) for California anti-trust violations.
D2 and D3 could not be got in Mass. because of in personam. 

· The issue is whether Grumman’s anti-trust claim is a compulsory counterclaim under Rule 13(a).

· Goals of 13(a)
· judicial economy

· consistent adjudication

· To decide if a claim is required:

· “same transaction or occurrence” means is there a “logical relationship” between the claim and the counterclaim.

· <class notes & court opinion > test is whether there is a key liability fact that would be precluded in the second case. </class notes>

· <in this case>
· Grumman’s defense in case 1 is its assertion in case 2.

· complication: there are additional parties and claims that have nothing to do with the original Mass. claim. 

· <court says> if the rule doesn’t allow mandatory counterclaims when there are additional parties without in personam, then it would be too easy to game the system.
· the parties are not indispensable so it is better to have the claim brought in Mass.
· Holding: case dismissed without prejudice.

Rule 20.
Permissive Joinder of Parties

(a)

· parties can join in an action if there is a fact or law common to all the parties and the right to relief is based on the same:

· transaction

· occurrence

· series of transactions

· defendants can be joined too if they were involved in the transaction too.

· parties don’t need to be interested in all the claims.

Notes

· Under Rule 20 you still need a separate basis for in personam and subject matter jurisdiction (if it is based on diversity)

Guedry v. Marino – (1995, 863-867) [Nov. 29, 30]
Plaintiffs are fired deputies who got dismissed once the new Sheriff won an election.
Claim 1: 6 of the 7 claim that the sheriff retaliated against the deputies who didn’t support him in his election – first amendment. 

Claim 2: 4 of the 7 raise a 14th amendment that they were fired because of race or gender

Claim 3: 1 of the 7 – the person who didn’t file the 1st amendment claim about how to treat the injury she received. And also says she was fired because of the 14th race and gender.

· Purpose of 20(a):

· promote convenience

· expedite disputes

· There are two requirements that must be met for the joinder of parties:

· arising out of the same transaction or series of transactions

· some question of law or fact is common to all the parties must arise in the action.

· joinder permitted “whenever there will be at least one common question of law or fact”

· D says that he will get a prejudiced jury because they will all be heard at once

· court says this can be mitigated by a limiting instruction by the court.

Rule 19.
Joinder of Persons Needed for Just Adjudication

(a) Persons to Be Joined If Feasible

a. preconditions:

i. the court needs jurisdiction over the person (in personam, or in rem)

ii. the court needs subject matter jurisdiction too

b. The person should be brought in if:

i. complete relief cannot be granted in the party’s absence

ii. the party claims an interest and if the party isn’t there

1. it will impair that party’s ability to protect its interests

2. leaves the original parties subject to multiple litigation or inconsistent obligations

c. If the conditions above are satisfied:

i. the court can join the person, whether the person wants to or not

(b) Determination by Court Whenever Joinder Not Feasible.

a. If the person cannot be brought in because of a(i)-(ii) then the court has to decide if the trial should continue.

i. if it can’t, then that person is called “indispensable”

b. Factors to be considered:

i. if a judgment would be prejudicial to the absent party

ii. if the court can fashion a judgment that would lessen the prejudice

iii. whether a judgment would be adequate in the party’s absence

iv. if the plaintiff will have an adequate remedy if the case is dismissed

Notes:
· Rule 19 requires a two-step process:
· if they are necessary then they must be joined

· if you can’t get them, then we’ll try to figure out a way to minimize the risks of leaving them out

· To decide if someone is necessary and indispensable do the following:

· Consider the cast of characters

· party to be joined

· plaintiff

· defendants

· society as a whole

· Ask what kind of story about unfairness can be told if the party is not joined.
Shields v. Barrow – (1854, 875) [Nov. 30]

Plantation owner (Barrow) sells plantation to Shields for $270K for which Shields pays half now, and the rest due later. The debt to shields is guaranteed by 6 guarantors (2 from Miss., 4 from La). Shields runs the plantation into the ground and cannot pay Shields. 
Parties reach a compromise with Shields and the guarantors and Barrow gets his land back and releases the parties from most of the debt. But Barrow then sees the land and says that this isn’t worth it. He claims he was defrauded because the land is now in terrible shape. 

Case 1: Barrow v. Shields(MI), G1(MI), G2(MI) in federal court.

· The question we must determine is if the other guarantors are indispensable parties:

· Suppose the MI guarantors win case 1.

· Shields sues G3-G6 in La state court and wins. Defensive non-mutual collateral estoppel
· Suppose the Barrow wins case 1.

· Some guarantors have to pay more than the other people.
· Judgment: the other parties are “indispensable”
Broussard v. Columbia Gulf Transmission Co. – (1968, 877-880) [not discussed]

Joint landowners file suit in federal court in Texas against D (TX) for damages and injunctive relief to stop them from tearing up their land with a gas pipeline. 4 of the landowners were from Louisiana and 2 from Texas. The two Texas residents violated complete diversity so removed themselves from the litigation.
· The question is whether the 2 TX landowners are indispensable parties.

· <P says>

· 2 TX landowners aren’t discriminated against because they can enforce their rights in LA court if they want to.

· <court says>

· this goes against the pragmatic purpose of Rule 19.

· Two Rule 19 factors in this case:

· finalize litigation by having all the members in the lawsuit

· the availability of an alternative forum to litigate the case (LA)

· If two TX P’s not in the case, they can bring their suit in La and relitigate the issue.

Rule 24.
Intervention
(a) Intervention of Right. 
Parties can bust into a lawsuit:

a. when a US statute says they have to be allowed
b. when the applicant claims that the litigation will not protect his interest in a litigation, unless that person’s interest is adequately represented by existing parties.

(b) Permissive Interventions.
Parties may bust into a lawsuit:
a. when US statute says they conditionally can

b. when the party has a claim or defense with a common question of law or fact

· There is supplemental jurisdiction over 24(a), even if the plaintiff is claiming against a non-diverse defendant.

· because Congress isn’t worried about parties gaming the system.

· no matter what 1367(b) says? 

· There is no supplemental jurisdiction over 24(b).

· 24(b) is usually denied when it will delay or prejudice the adjudication.

Interpleader
· There is statutory and Rule 22 interpleader. 

· Both allow D to deposit the disputed property into the court and then let the plaintiffs fight over it.

· It has the effect of stopping all litigation anywhere else in the country

· Rule 22

· Requires complete diversity between (stakeholder) and (entire group of defendants)

· Requires in personam over all the defendants

· Requires jurisdictional amount

· Statutory

· Requires only minimum diversity

· counted between the plaintiffs (stakeholder not involved in diversity calculation)

· Can serve people anywhere in the US

· Jurisdictional amount is only $500.

Rule 14.
Impleader

(a) When Defendant May Bring in Third Party.
D may bring in another D (3rd party D) who is or may be liable to D for all or part of the plaintiff’s claim against D.
a. 3rd party D can bring cross claims and counter claims against other D’s.

b. 3rd party D can bring claim against P if it arises out of the transaction or occurrence of the “subject matter of the plaintiff’s claim against the” original D.

(b) P can bring in 3rd party D’s too for claims against him.
· Has to do with indemnitors
· If P has a food poisoning claim. P sues the restaurant, and the restaurant “impleads” the food supplier.
· The court still needs jurisdiction:
· in personam (but gets the 100 mile bulge)

· subject matter (D1 against D2 doesn’t need diversity – Kroger), but P against 3rd party D does need subject matter (see § 1367).
Rule 23.
Class Actions

(a)
Prerequisites to a Class Action.

You cannot have a class unless it has the following characteristics:

1) numerosity – because classes are a second best device. 

2) commonality – there is a common interest that runs through the class

3) typicality – the person representing you is typical of the class

4) adequacy of representation – does the representative have enough resources to represent the class, and can that person represent all the interests fairly.

(b)
Class Actions Maintainable.
You can only have a class if the items in (a) are satisfied and 
(1) separate actions brought by or against members of the class individually would create a risk of:

a. inconsistent rules for the party going against the class

b. judgment for or against individual members of the class which would define the rights of the parties not a member to the adjudication

(2) enforcing civil rights litigation for final injunctive relief
(3) common question of law or fact to all the members that it would be efficient to adjudicate it all at once. 
Factors to consider:

a. members interest in controlling litigation individually

b. other litigation already started

c. desirability of concentrating the litigation in one forum

d. difficulties in management of the class action
(c)
Determining by Order Whether to Certify a Class Action; Appointing Class Counsel; Notice and Membership in Class; Judgment; Multiple Classes and Subclasses
· (1) the court can determine whether to certify a class at any ‘early practicable’ time

· (2)

· (A) for 23(b)(1) and 23(b)(2) classes the court may decide how notice is given

· (B) 

· under a 23(b)(3) class notice must be given to each member who can be identified 
· see Eisen for a ruling about this.

(e)
Settlement, Voluntary Dismissal, or Compromise.
· (1)(C) The court has to have a hearing before it will approve a settlement to determine if it is fair, reasonable and adequate.

Notes
· Fairness of a virtual representative system requires three things

· exit – you have to let people vote with their feet

· loyalty – no conflicts of interest between the group and the representative

· voice – a mechanism by which the represented can be heard

Loyalty
Hansberry v. Lee – (1940, 899-904) [Dec. 6]

Tenants in subdivision sign covenant that restricts sale of house to whites only. They need 80% of the people to agree before it becomes binding.

Case 1: P(white owner) v. D(white owner) seeking declaratory judgment that the covenant is enforceable and has the requisite signatures.


Case 2: P (white owners) v. D (black purchaser) – D claims that only 54% of the people signed the covenant.

· Ill. Supreme Court says that the case 2 is barred because the issue had already been decided.

· D’s interests have already been adjudicated

· D says that his due process rights are being violated because he was not a party to the first case and was not in privity with the previous litigants.
· <rule> You are bound if you are in a “class” even though you weren’t a party, unless your interests were not represented </rule>

· D’s interests were not represented in Case 1, so he cannot be bound by it.

· a different rule would allow for fraudulent or collusive binding.

· Notes:

· There needs to be either loyalty or exit. Otherwise you can’t be binding people up in here, y’know what I mean.
· If the first case was an action on behalf of all the land owners, why weren’t they bound by it?

· 1) there were no procedural mechanisms like notice and exit

· 2) there was no loyalty among the class – all the conflicting viewpoints of the class were not represented.

· Tradeoff between exit and loyalty

· the more loyalty you have, the less exit you need and vice versa. 

Requirements of Certification

Eisen v. Carlisle & Jacquelin – (1974, 912-921) [Dec. 6]

Eisen (P) was trading in ‘odd lots’ on the NYSE through two firms. P claims that the firms were illegally setting the trading too high. P wants to sue as a member of a class.
Unfolding of Events

1. DC denies class status

2. AC says that this was a final order and thus appealable

3. AC looks at DC’s ruling and makes its own findings:

a. DC’s ruling

i. DC found that 23(a)(1-3) were satisfied, but

ii. the petitioner could not ‘fairly and adequately protect the interests of the class’

b. AC’s findings

i. maintainable under a 23(b)(3)

ii. met the first three requirements but,

iii. 23(b)(3)(D), ‘manageability’ was not met.

1. recovery to class members would be difficult

2. only benefit would likely be to the lawyers

iv. didn’t decide on what notice was required to members of the class

v. remanded to the DC and kept appellate jurisdiction over the district courts findings

4. DC finds the action is maintainable as a class action

a. 23(a)(4) (representation) satisfied

b. damages would be too costly to compute for past traders, so

i. they would flow to future odd-lot traders

c. notice required a mailing to two million individuals

i. other four million people would be notified by publication

ii. this would cost about $225K

d. court came up with their own plan without personal notice of all members that would cost only $20K

i. held preliminary hearing on the merits and decided that D should pay 90% of the cost

5. AC reviews DC’s findings

a. 23(c)(2) requires personal notice of all members.

b. DC had no right to hold preliminary hearing on the merits and apportion cost of notice

c. payment to future traders not acceptable

6. SC ruling

a. 23(c)(2) requires that personal notice is required for all members who plaintiff can get addresses of

Amchem Products, Inc. v. Windsor – (1996, 945-960) [Dec. 6]
Parties with claims in federal court were all joined together and reached a settlement with 20 asbestos manufacturers. The settlement was predicated on the ability of the parties to negotiate a settlement for all those parties who had yet to bring asbestos claims. A class of those parties was certified and a settlement proposed all in the same day. 
· DC found that the class was certifiable and the settlement was valid

· AC reversed because it found the settlement unfair to those parties yet to develop injuries

· SC found may problems with the settlement:

· notice was very difficult

· conflicting interests within the class were not fairly represented

· no common interest running through the class

· common interest in the settlement is not enough.

· <class notes>

· There is the same tradeoff here between notice and exit, and loyalty 

· the more loyalty you have, the less notice that is required.

· Since notice is prohibitive here, there needs to be super duper loyalty and there is not. That’s the end of that.

Quotes

Shaffer – individuals must have “fair warning that a particular activity may subject [them] to the jurisdiction of a foreign sovereign”

The Evil of Forum Shopping

“The ‘evil’ of forum shopping … is that there is a disproportionate advantage bestowed on the plaintiff by both giving the plaintiff the choice of forums and assigning a presumption in favor of that choice.” (p.304)
Questions

Does no forum shopping just mean that the federal court can’t look more attractive than the state court? Burlington Northern.

In Mitchell, if the guy hadn’t brought up his defense – the notes had all been paid and had just capitulated, would he then be able to bring his counterclaim in a second case? What if he never made the defense in the first claim? 
You can assume that when someone tries to remove and the only thing they’ve got, you can take any position on whether that is a good or bad removal. Maryland would have at least about the preclusive effect California would give it, but it could give it more. 
Gully  - there are some times where in deciding a federal question you have to look to a federal book to figure out what the state thing is. This si the difference between a pure state claim where the federal question comes up in a defense, and the claim when they are inextricably linked.   
Loisville – defense. If P’s claim is a state-law claim and the only time you would have to go to a federal book is to figure out a defense to a state claim, Loisville says it doesn’t arise out of federal law. It is a narrow arising under notion.
Chioce of law in class actions:

The usual rule on choice of law is that the forum state has huge discretion in deciding whether to apply its own law or the law of a sister state. All the due process clause says you need some basis on applying your rule to this. This is the restatement 2 approach. Let 100 flowers bloom etc. The only check on that is that there is some articulable explanation on where this should go. In a class action context where you have a class and the forum state, and a lot of people are dragged in when the activity may have taken place all over the country. The supreme court holds nad gives with the left hand, and you can give this class on an opt out basis but if they fail to opt out, then you have in personam jurisdiction in these class actions on a relatively thin thing. What they gave with one hand, they take back with the other. If all these people live in different places, then the forum state’s ability to apply their own law depends on satisfying the traditional rule of Wisconsin law. You need a reason why Kansas law should apply. It is enough to get in personam jurisdiction but not enough to get the law. What you wind up is. You can’t certify the class if you can’t get a single common law that will apply. 
Once you have a class:

Can 13(a) apply to a class. Class brings a charge against Mastercard. A national class action is brought. The class action is brought under a federal law. The case gets certified and Mastercard filed a 13(a) counterclaim against everyone to get all the money the lcass members owed. If you get a rule, assume it does apply and then argue why it is. If you sued the Florida prison system, you could do a B2 class. If you do an involuntary class you should do it under B2 and B1. 
Asahi if the Cali P was still in it:

Some people think Asahi is wonderful opinion because it says everything that is necessary. 

Other people say that it is a terrible failure. 

In some sense it is the Harlan concurrence in the Hanna test and the Warren majority. One is intellectual and the other is automatic. 
Given an in personam question and say why. Solving it. You can’t say that Asahi solves anything. It asks questions but doesn’t solve it. 
1367 definitions are important and the interplay between an ideal removal mechanism. What should you be striving for in removal and how does the current system fall short? Gibbs, 1367 and removal and creates a reasonable package rather than one at a time. The question has alwys put a premium on recognizing where an anomaly comes in and why it should be ignored – like the Rule 19 and Rule 24 anomaly. 
Rule 14
Under 1367 you trump the congressional headwind on maximum diversity because you have the plaintiff from NY,  the defendant from NJ and the thir party D from NJ. 1367 says this is OK. Does that always apply even in settings when the congressional headwind is different, not just complete diversity. Suppose
P(NY) sues D(military contractor) and then military contractor brings the US in under rule 14. Would Rule 14 under those circumstances trump the notion that the US can’t be sued in the absence of its consent. The answer is: I dunno. It probably would – rule 14 gives you immunity from anything that 1367 B talks about, but it doesn’t create claims when the claims wouldn’t ordinarily be in there. It doesn’t give you substantive causes of action. Rule 14 and Rule 19 are the 100 mile bulge rules. And you can have subject matter jurisdiction without an individual base. In many states, Insurance co’s cannot be sued in their own name. They want the named D to be there with the insurance co. to be there. In most states if you want to sue you can’t name D as a defendant. But they waive their preclusion rights by contract. There is no need for rule 14. But you can imagine a setting when you would still want to bring the insurance co. in. 
On removal diversity counts when D made the move on removal. 

If the plaintiff had access to something but doesn’t because of something he did, then can there be a FNC issue. 
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