CIVIL PROCEDURE II: PROF. NEUBORNE, SPRING 1994

I.
Geography/Jurisdiction (Civ Pro I)

A.
Parties: Due Process, Minimum Contacts

B.
Subject Matter Jurisdiction: Federal ?, Diversity

C.
Venue

II.
Court System- State or Federal

III.
The Erie Doctrine- Choice of Law

A.
Generally

1.
case- duty of care to trespasser on RR tracks- PA victim (PA=gross neg state); NY RR co (NY would prob apply PA law- place of accident); π tries for fed common law- simply neg standard (from English cl tradition)- attempt to use Swift- lower cts bound by Swift- find for π- Brandeis reverses at Supreme Ct & overrules Swift
2.
only applies w/ diversity cases- no Erie analysis for F? cases- no state law involved in F?J

3.
Article 3 of the Constitution creates judicial power in diversity cases- legislature doesn't create the federal laws here

B.
Horizontal & Vertical Uniformity

1.
horizontal- laws = the same from state to state

a.
federalization of tort law v. local autonomy/federalism
2.
vertical- w/in the same state- should it matter whether you're in state or federal court?

a.  federal judge ≠ bound by state law- state law = persuasive; federal law applies in both state & federal cts

b.
Diversity- federal judge bound by state laws

i.
tort rules

ii.
contracts law rules

iii.
property law rules
3.
one has to give way to the other

a.
Erie- no federal common law

b.
UCC- for uniformity across states

IV. Perspectives on Erie- your view on the purpose of Erie will result in different answers about whether Erie applies to subsequent cases

A.
View of Law Involved- Historical

1.
Swift- there's a right answer to the way law should be

a.
Swift- fed common law- uniform set of commercial rules (country needed this in 1841)

b.
shaping of federal common law

i.
Constitution

ii.
Rules of Decision Act §1652- 1789- laws of the several states

a.
? statutes only- this makes judges just interpreters of statutes- a "second order voice"

1.
prob: if no statute- judges no longer just interpreters

2.
idea that judges "commune with the common law"- just announce what existed before they even spoke

a.
cl as a creature of human reason that judges interact with

b.
idea- judicial actions must be principled

i.
but- Supr. Ct binds lower fed cts only- state cts have last word on state law

c.
Holmes- made fun of this model- said it imagines cl = "transcendental rules in the sky"

b.
modern conception- this = case law & statutes

c.
philosophy- judges just announcing what the law is

d.
Erie over-rules Swift- case (whether a negotiable instrum should be treated ≈ cash (S says yes))

2.
New notion- law can be different from place to place- no one right interpretation

a.
judges have the power to decide what the law ought to be

b.
federal judges bound by what state judge would do

i.
w/reform movement- erosion of trust in federal judges
c.
policy reasons- federalism, discrimination, Constitution
i.
philosophy- no such thing as transcendental rules- laws = manmade (after WWII)

ii.
law = power > justice; judges = power brokers

iii.
BUT- there is still a search for some underlying moral principles
3.
?= about relative power > right answers

B.
Equality- Unfairness & Forum Shopping/Strategic Behavior

1.
rules effect pre & post event behavior
2.
Black & White Taxi Cab- - under Swift- out of stater in dispute w/in-stater has 2 choices of law- state & fed- Brandeis: this = unfair if there's a fed common law
a.
Neuborne- this unfairness is a result of the systemic π's advantage in the system

b.
Overturning Swift (90 yr. old precedent) ≠ only way to remedy this problem

i.
§1359- prevents creation of diversity jur by moving solely for creation of diversity

ii.
principle place of business test (still in KY > TN)

iii.
letting in state ∆ remove

c.
Swift- still failed to estab uniform law- cl only kicked in in absence of a statute

d.
Difficulties caused by the increased complexities of transactions- not discrimination

3.
Neub- forum shopping = an inevitable conseq of the practice of law

a.
prob- creates behav that is potentially unfair

i.
depends on resources/knowledge

ii.
brings system into disrepute

iii.
added expensive- exacerbating the prob of being able to afford to bring lawsuits

C.
Intention of the Draftsmen- to maintain stability of stare decisis rules

1.
to what extent should original statutory intent matter

2.
meaning of "the laws of the several states"

3.
Neub- ct wouldn't have overturned Swift for this reason alone if they thought Swift was working

D.
Federalism- state should decide own regs- nonuniform to preserve autonomy, local control

1.
was Swift simply unconstitutional?

2.
does it violate the essence of F to give cl power to federal judges

3.
Swift says a federal judge has = right as a state judge to decide what state law should be

a.
fed judges ≠ Congress acting

b.
if it was a statute- statute would trump state law

c.
Constitution- says fed judges = inferior to state judges in deciding what state law is

i.
state judges- more sensitive to local concerns

ii.
federal judges- bureaucratic allegiance to broader set of concerns

4.
strongest arg for Swift- what's the diff bet a federal statute & a federal judge trumping a state judge

a.
says legisl = superior to fed judges

b.
≠ consistent w/saying that "laws of the several states"- statutes + state judges = ≈ to making state law

E.
Patent Argument
1.
w/o Erie- the law would be telling the RR developers 2 diff things simultaneously- imposs to comply with both- complying w/stricter undermines weaker anyway

2.
Erie = necessary to prevent incoherence- individs should be able to know with precision what the law requires them to do

V.
Erie & Choice of Law- federal judge obliged to apply conflicts of law rule of state in which sits- Klaxon (p. 414)

A.
equal outcome reading of Erie

B.
pressure to break Klaxon- if each of the 100 πs in the plane crash could be dealt w/by one set of laws would reduce the transactions costs- as opposed to each π potentially being dealt with by different laws
C.
why is conflict rule substantive > procedural

1.
outcome determinative
2.
forum shopping problem/equality- if federal conflicts rule diff fr state rule, would result in forum shopping

3.
federalism/public policy- to erode a state's conflicts rule effects the way state = governed

a.
conflicts law = a decision about what the substantive law should be
VI. Erie rule- federal court has to apply law of state w/in which it sits- usu. = an easy decision- but there can be problems:

A.
knowing what the state law is- statutes can make it easier, but there are different interpretations/gray areas- can:

1.
try & imagine what state Supreme Court would decide- certification- can ask the state Supreme Court (but this is a long process)

2.
do what the District Court judges/lower state ct judges are doing

3.
in real world- judge's perception of what's right will influence their guess @ what higher state cts will do

B.
deciding what's procedural (can apply federal law) v. substantive (apply state law)

1.
Hanna= test most used now- but don't disregard other tests

C.
Dealing w/ a conflict between federal & state law-> Rules of Decision Act §1652 - 1789 (judges must follow state law) -> follow state law Erie- except:

1.
Procedural Rule (judge made)-Tests in determining if issue = substance or procedure
a.
Guaranty Trust v. York- (statutes of limitation- bank acting as trustee and creditor- issues of equity v. repose- πs moved as quickly as possible- ?: equitable tolling of sol):  outcome determinative test (issues about who wins or loses, or about a norm = outcome determinative)
i.
inquiry:

a.
pre-event behavior: how people behave before the event

b.
post-event behavior- how people behave in period after the accident

ii.
sol inquiry specifically

a.
pre-event

1.
choice of sol = connected to the power of the norm

2.
length of state's sol = policy decision- weight of prohibition discounted by period of time during which it will be enforced

a.
shorter sol weakens the norm, more likelihood of gambling- reduces risk of pre-event behavior

b.
longer sol- makes norm heavier

b.
post-event

1.
prevents repose- interference w/post-event behavior

2.
creates forum shopping/inequalities

3.
increases the choices based on diversity- discriminatory because in some cases you wont even be able to get into court because of lack of forum choice w/o diversity

iii.
if outcome would be different in state v. federal court- state rules apply

a.
but this will always be the case when a claim is being litigated (ie. there will always be an issue at stake that will change the outcome)

b.
PROB: if you take test literally- would always = a state trump- no role for federal procedure

1.
even something like diff state/fed ct closing times would be outcome determ (Neub: ≠ a strong structural arg that this diff will alter pre/post event behav- this = classic procedural rule- fed rules should apply)

c.
Neub: Frankfurt didn't intend such a literal interpretation- instead- a modified outcome determinative test- a wholesale look- if the issue would be outcome determinative in most cases
1.
Harlan's opinion in Hanna- modification of outcome determinative test- will rule effect pre-event behavior/invite inappropriate post-event behavior

iv.
zeroed in on the forum shopping worry in Erie
v.
remedies ≠ outcome determinative- not about who wins or loses (so injunctions ≠ governed by Erie- procedural > substantive)

a.
prob- there will still be forum shopping

b.
sol v. injunctions: if there's no forum- that's the ultimate of outcome determinative

vi.
didn't deal with the power issue- state v. federal/federalism

vii. Ragan- Federal Rule 3- action = commenced on filing vs. state rule- action = commenced on service

a.
ct- applied state rule

b.
Harlan- disagr- no functional reason for it- just uniformity for uniformity's sake

c.
Neuborne- "wiggle room"- extending sol to reas time for service after filing won't effect behavior

b.
Byrd v. Blue Ridge- do strong federal policies exist? (here- federal ct's interest in jury trials > states interest in giving it to the judge/under worker's comp rules to avoid jury sympathy in damage awards)- balancing test 

i.
federalism test

ii.
importance of procedural rules

iii.
interests of state v. federal rules- balancing test- "bound up with rights & obligations of parties" v. "form of rights in practice"

a.
prob w/balancing: you can't know the results ahead of time- this test = flawed

iv.
will effect post-event behavior- jury trials will effect outcome

a.
still- flows neatly from arg @ remedy- theoretically, juries & judges should both find same facts

b.
? does Erie require equalization in fact or in theory

c.
7th Amend- jury trials- ≠ applied against the states

c.
Hanna v. Plumer- would this lead to forum shopping?

i.
disentangles Erie ? and makes it a question of statutory construction

ii.
Federal Rules = presumptively ok: unless you can overcome presumption by showing rule = so contrary to Erie interests/an important state policy that application of the federal rule would = unconstitutional, the federal rule applies

a.
if a fed rule conflicts w/a state rule- fed rule governs in diversity cases

b.
Rules Enabling Act authorizes a body of wise people to think about procedure, and it goes through a careful process before adoption

c.
only inquiry: if rule has gone through the process

d.
mjr: it's better to be sure than to be right
iii.
analysis- does federal rule conflict w/state rule- prob: when is there a conflict
a.
Neub- this = the procedural/substantive distinction prob through the back door

b.
unarticulated use of balancing test

c.
?: if the rule falls within Congress's authority to create federal rules

d.
Harlan's concurrence in Hanna- is state rule one which substantially affects decisions respecting human conduct

i.
will rule effect pre/post event behavior in way that undercuts state law- same as modified outcome determinative rule

ii.
stay with analytically imprecise way- intellectually, most defensible test 

a.
would overrule Ragan (state sol trumped fed sol)

b.
mjr: Harlan's rule too hard to apply, ≠ predictable, too expensive- even if under mjr rule you occasionally get a case wrong

2.
Statute

a.
Procedural Statute- enacted by Congress- Stewart- (venue rules- federal statute enacted in US Code)- if the statute applies to case- "direct collision"- follow statute

i.
is there a conflict? - if no- apply state law

ii.
if statute = a valid exercise of Congress's authority under "necessary & proper" clause of the Constitution (Art3, Section2)- intent- then follow the statute

a.
answer here- usu. yes

b.
statute = presumptively procedural- Congress has the power to make rules governing procedure in federal courts

c.
Burlington Northern (fed v. state rules @ frivolous appeals), Stewart v. Ricoh (venue rules- federal statute trumps state rules about form selection clauses- state hostile to forum selection clause, fed- no specific policy about fs clauses; ct: fs clause = relevant in terms of whether a transfer = granted)- federal rule construed broadly

b.
Federal Rule Making Power §2072- ?- is there a conflict w/a state rule- can federal rule co-exist w/state rule- ***this is the procedural/substantive inquiry through the back door- just turns the ? into whether there's a conflict- can go through same tests for proced v. substantive- look  at implications based on other tests

i.
yes- Hanna- does federal rule violate §2072- federal rule making power (asking if fed rule = constitutional- and it will always be found to be constitutional/not to be a violation of §2072)

a.
no- apply federal rule- Hanna, Burlington
b.
yes- ?? this has never happened- ct has never said a federal rule = overly broad- would be saying that Congress, Advisory Committee- all wrong

ii.
no- no conflict- apply state law- Ragan, Walker v. Armco Steel (sol case after Hanna) (ct construes federal rule narrowly so state rule applies)
a.
cts will distinguish federal rule- say it doesn't mean what you think/conflict w/state rule- eg. Rule 3- tolling statute of limitations- fed act- begins on filing, state- begins on service
3.
Constitution (mentioned in Byrd)

VII. Remaining ?s after Erie
A.
How does judge know what state law is

1.
McKenna- (when does sol begin to run- date you know/should have shown symptoms?  date π takes drug?- PA fed judge has to make honest guess about  what OH cts will do)

a.
if PA guesses wrong- ?preclusion

b.
when is a mistake of law enough to open up an otherwise closed case

B.
Between states- whose law should govern

1.
Hague- auto accident- state need only show an articulatable interest that makes it reasonable to the state to apply its own law

2.
Phillips Petroleum v. Shutts- class action in KS on behalf of owners of oil/gas mineral rights all over the country, most owners = in TX

a.
Certifying a class: Sup Ct- upholds class as long as there's a notice/opport to opt out

b.
What law applies: state can only apply own substantive law if there's a nexus with the specific parties- can't just apply a state's law nationwide w/o such a nexus (beyond just being the locus of the class action)

VIII. Stability Rules- Norms in system to generate stability

A.
Res Judicata- (claim preclusion) absolute stability- if litigant litigates only a piece of the claim- rest of claim is swallowed up as well- "the thing has already been adjudicated"

1.
forgetting something ≠ reason to re-hear case

2.
things that never got decided can't be decided

3.
penalty for not raising claims earlier- sloppiness, game playing, strategic judgments in separating claims

B.
Direct Estoppel- category of collateral estoppel- estoppel operates when the parties in case 1 = same as parties in case 2

C.
Collateral Estoppel- (issue preclusion)- narrower concept > RJ- a particular issue has in fact been adjudicated & you shouldn't ask to have it done twice- parties nn = same in 2d case- different setting

D.
Stare Decisis- issue has already been litigated, but not involving me -- precedent- can force a judge to decide a case in a way he thinks is unfair- presumptive stability

1.
principal emerging out of past based in reason

2.
precedent to create form of external stability- but you decide how much stability you want- mild stability norm

a.
some areas- more important to get it certain > right- commercial areas

b.
vs. sd at its weakest when Supr. Ct. construes the Constitution- Supr. Ct. feels freer to overturn itself in constitutional areas > other areas

c.
even at its strongest, sd ≠ absolute

3.
easy ?: saying judges will follow sd in cts

4.
hard ?: people who aren't judges- & forcing them to follow sd vs. treating sd as only a prediction (powerful private pties, admin agencies)

a.
more of a duty on gov agencies to abide by precedent bec. it's another branch of gov?

5.
Absolute Stability- regardless of whether ct got it wrong- it's over (≈ pre-1956 House of Lords)

a.
what kinds of as notions do you want in the system/rules of repose

i.
claim preclusion- claim = adjudicated & pty wants to add to it- claim splitting

ii.
issue preclusion- a particular issue w/in a claim π wants to re-litigate

IX.  Modern Case Law- efforts to develop new terminology

A.
claim preclusion- precise use of res judicata- thingsnever act adjud but should've been

B.
issue preclusion- direct estop & collateral estop- things actually & necessarily adjudicated in prior proceeding & pty against whom precl = sought = adequ repres in prior proceeding

C.
principles of preclusion

1.
you only get one chance to litigate a claim in the system

a.
prob: defining claim

b.
prob w/raising everything: pendent jur, SMJ, diversity- tension bet restrictive elements of procedure & risk averse tendency
2.
only get one chance to litigate an issue in the system

a.
prob: what's the quality of adjudication we'll demand before your chance = used up

b.
who do you get to use the judgment against- offensive/defensive use

c.
when is a party present in a prior case?  what is sufficient presence?

D.
preclusion = a disfavored defense- creates injustice > justice

1.
says you can't litigate a piece of a claim

2.
can't re-litigate

3.
so: preclusion must be raised in 1st waive of motions- appearance- early in the proceedings or it is waived

X.
Claim Preclusion- claims that were never adjudicated but should have been- preclusion regardless of whether there are diff claims, regardless of where actually contested/decided in first action

A.
Historically- change in definition of claim- claim as a theory of recovery (from the old writ system) -> claim as a cluster of facts

1.
w/claim preclusion- bigger risks of leaving something out- erodes capacity to make judgments about how large you want a lawsuit to be- now, lawsuit has to be as big as possib to avoid preclusion

2.
cp ≈ common law joinder
B.
Over-riding questions:

1.
economy v. fairness

a.
pure justice- maximizes discretion, but no pre-event influence (?w/all of the time we invest in the system- do we really have predictability/stability now)
2.
efficiency: those with resources v. those without resources

C.
Policies

1.
for preclusion

a.
finality

b.
prevent blindsiding/strategic game-playing- w/o preclusion, inviting person w/claim to use a 2-step process- get common issue decided in 1st proceeding- when ∆ doesn't see what's coming in larger 2d suit

c.
deference to state ct judges
2.
against preclusion

a.
you'll never see a non-complex claim again- everything will be front-loaded, increases expense of 1st action for π, ∆, & system

i.
concept of claim becomes metaphor for how broadly we want the action brought

ii.
danger of risk-averse overloading in case 1 
b.
extinguishing federal court claims before the claim is litigated in federal court

i.
- idea that fed ct = better in analyzing fed issues
D.
Inquiry: part of the same claim?  TESTS:

1.
same theory
a.
≠ used in most jurisdictions- it's an old way of defining claims- lets each theory = diff claim -> lots of litigation
2.
same facts- liability facts (one fact that everything else centers around- make you win or lose)

a.
? do you want whole event to be treated as a single claim

b.
? do you want rule to make everyone bring claim at once (necess & indispens pties)

c.
look for possible negative preclusion implications if claims = litigated apart- what would happen in a hypothetical case 2
3.
same transaction- broadest way to think about claims- Federal Rule for compulsory counterclaims uses this test- looking for broad definition of claim

a.
look at how the word "transaction" is used- it can empower or limit a court
i.
enables entire transaction to fall w/in one ct's jurisdiction- pendant jur- allows ct to adjudicate more

ii.
narrow as a cp concept- a ct may want to hear something but can't bec of claim preclusion
b.
prob w/this method: flexibility at a price- if the court determines that a claim = bigger than what party thought, party loses rest of claim

c.
danger: maximum risk averse litigation- all parties raising every claim & defense so ≠ precluded later
4.
** think about whether you want π to lose in case 2

a.
if yes: argue same claim

b.
if no: argue different claim

5.
look at:

a.
are the parties the same

b.
was the first action "full &fair"

c.
was prior judgment obtained by fraud

d.
was prior judgment obtained without jurisdiction- prior jurisdictional competency rule
i.
ct can't preclude a claim it didn't have jurisdiction to decide in the 1st case

ii.
ie: small claims ct can't preclude rest of claim whose jur amt = too large for small claims ct

e.
continuing or renewed conduct- if facts = one or many; if facts = related in time, space, origin, motivation

E.
Cases

1.
Rush v. City of Maple Heights (one claim split- injury & property damage- & one person controlled whole claim)

a.
about changing the rules- to the extent the price of changing the rules = injustice, cts unlikely to change the rules- we don't want to mitigate this problem because we don't want to make it too easy for cts to abandon what's gone before- if ct wants to change the rules- change the rules knowing that change = inflicting pain- retroactive overruling > prospective over-ruling

i.
Rush's treatment of Vasu = just an abandonment of past dictum

ii.
as a lawyer- you know you're relying on something weak if you're relying on dictum

iii.
Neub- no malpractice award would be given here- π/individual litigant suffers here/bears the pain
2.
Vasu v. Kohler (allows split- subrogation & assignment- need to bring 2d case out of π's control- insurance policy brought 1st claim- due process required π be allowed to bring claim (≠ saying that prop & pers damage claims are different-dicta can't be relied upon the way holdings are relied upon)) 
3.
Cromwell v. County of Sac (2 claims.  ?: does Cromwell in case 2 look like Smith in case 1? theory: bond note & coupon could have been held by 2 people/be 2 claims)

a.
w/1st coupon- didn't show he was a bona fide purchaser- that arg = precluded w/respect to coupon 1

b.
different coupons could have been obtained under different circumstances/different transaction

i.
strongest arg for holding that each coupon = diff claim, but the transaction issue ≠ raised by the Cromwell ct

a.
shift in law- must show determination of different transactions 
ii.
requires actual adjudication of an issue to trigger issue preclusion
a.
ip = harsher than stare decisis- in ip- the only person bound by the particular rule = this π- if claim = actually adjudicated, it's locked in cement

iii.
claim precl arg- if it wasn't actually adjudicated in case 1, it should have been

a.
here- this arg fails- possible that diff liability facts govern the adjudication of the diff coupons

b.
a modern ct would require a showing that there actually were different claims > just the possibility of different claims- give pties the chance to litigate issues forcefully

c.
if the decision had come down differently here- would have threatened securities market/viability of underlying transactions- no one would buy coupons knowing that their fact = out of their hands

4.
Jones v. Morris Plan Bank (acceleration of payments- one claim- no reason to give bank extra shot)

a.
acceleration clause- if you miss a paymt, the entire amount becomes immediately due

i.
seller- only sues for 2 pyments missed, when buyer misses next 3 pymnts- seller says ip- on issue of validity of K

a.
PROB- claim preclusion- should have sued for entire amount in case 1

1.
same parties 

2.
same liability facts

b.
seller- should have made the acceleration clause an option device- to prevent cp- allows seller to sue for less in case 1 if he wants to

1.
w/o accel clause- there's only a claim when there's a default- claim = defined by defining when the money is due

2.
prob: it's expensive to bring in purchaser 12x

c.
seller still has the security agreement- what about self-help repossession?

1.
judge here- compresses the 2 documents - security agreement & IOU- into a single legal event- says they are part of the same claim
5.
Matthews v. NY Racing Ass'n (πs can't switch- pties = in privity & theories = for same transaction & occurrence)

a.
case 1: on April 4 they beat me up when they kicked me out of the track

b.
case 2: a week later- they brought an action against me for assault & they lied about what happened- libeled me- malicious prosecution

c.
judgment- cp even thought theories = different & facts different- it all emerges out of what happened on April 4

d.
transactional test = broadest way to think about claims
e.
Neub- this is an overbroad definition of claim
i.
A Neub eg: you ran me over & you libeled me- common fact = you know each other- this ≠ enough for preclusion- definition of claim = too broad

6.
Federated Department Stores v. Moitie (antitrust action- people who don't appeal fed ct decision (πs 6-7) collaterally attack & are precluded- claim raised in fed ct, no 2d chance in state ct; those who do appeal- higher ct said rule = construed wrong by lower ct & they win)

a.
people who collaterally attacked in state ct- ∆ removed to fed ct

i.
∆ only would have been able to remove if πs brought both fed & state claims to state ct

ii.
Neub: πs should have just argued their state claims

b.
πs 6-7 want to rejoin πs 1-5- Supr Ct: no general exception to cp because of a sense of justice- cp is a harsh doctrine & it's always going to make you feel bad- allowing such exceptions would eat up claim preclusion

i.
πs 6-7 out of luck bec they split their claim

c.
unfair in this case, but if you go for fairness here- high costs will result in being forced to relitigate every time the rules change
7.
Migra v. Warren City School Board (no right to split claim to litigate state issues in state ct & federal issues in federal ct)

a.
teacher assigned a book some people didn't like, & criticized athletic budget- gets fired- two claims:

i.
breach of K- failure to notify me by 3/1 that they weren't rehiring me- strong claim- teacher needs to know bec. needs to know if she has a job

ii.
Constitutional claim- 1st Amendment- potential claim for more $

b.
HABEAS CORPUS- exception to preclusion- to preserve role of federal judges - enforcement mechanism for Constitution

i.
case 1 has to be finished before you can request fed hc

ii.
prob- if there's preclusion, case 2 = blotted out

iii.
hc = exception to preclusion rules to preserve collateral review of state process- checking role of fed cts > federalism

iv.
in 1970s- movement away from idea of a need for such a collateral check- preclusion used to cut back on collateral review

a.
hc = currently an exception under siege- how badly do we need/how much can we afford this?

c.
Migra- ? of holding fed issues for fed ct

i.
? how should this be decided- nationally v. by individ states

ii.
what's the nature of a claim- the tests we have don't really help

a.
theory/liability facts test- 2 sep claims

b.
transaction test- CNOF- one claim- provides one forum where entire case can be brought- broad definition of claim

1.
RISK- inadvertent issue preclusion- potential for blindsiding

a.
w/o preclusion- likelihood of pre-emptive adjudication
XI.
Defense Preclusion- relaxed for of cp applies to ∆s 

A.
Policy issues- balancing tactical reasons for not raising certain defenses v. finality for the π; fairness v. efficiency (the story of civ pro...)

1.
more complicated exchanges if ∆ had to defend against everything > just the narrow claim brought by π- & case 2 may never happen

2.
may have 2 completely separate claims- ∆ would be burdened with defense of a claim that's broader than π's

3.
π chooses the forum- π already has so many advantages, don't want to give π the added advantage of drawing out all ∆'s arguments that ∆ could have brought out as a π at a later date

a.
fear of strategic moves by π- bringing no real claim to get advantages of forum selection (state > federal court), choice of law

b.
compulsory counterclaims can become a strategic policy

4.
state of readiness of π v. ∆

5.
not fair to require ∆ to raise an aspect of the lawsuit when ∆ ≠ ready- maybe no $, witness ≠ avail

6.
vs. idea that π & ∆ should be governed by same concept of cp for efficiency reasons

a.
exemption ∆ from cp rules ≠ a costless solution- strategic costs in other direction- opportunity for ∆ to blindside litigant

7.
PROB- if ∆ doesn't KNOW the scope of the damages until later- reasonable foreseeability test

B.
Cases

1.
Mitchell v. Federal Intermediate Bank (common law- ∆ doesn't have to assert claims v. π, but if splits claim, precluded from bringing other part- all or nothing)

a.
argument used as a shield in case 1 can't be used as a sword in case 2
i.
case 1- bank has IOU from farmer for $9,000- farmer wins, paid bank's agent the $

ii.
case 2- farmer wants $9,000- note was $9000 & farmer paid $18,000- PRECLUDED
b.
tension- between common law preclusion rules & federal rules- even if, technically, the rules don't require you to bring a claim, you may be precluded by the common law from bringing an issue if you don't bring the claim

c.
Kirven v. Chemical Co- (p. 1224)

i.
case 1: chem co v. farmer- $2,000 owed for fertilizer

ii.
case 2: farmer v. chem co- damages caused by fertilizer

iii.
verdict- farmer- issue ≠ actually litigated (could argue both ways, those)- in case 1, ∆ didn't use the defense of worthlessness (should this matter?)

d.
O'Connor v. Varney
i.
case 1: builder v. homeowner for K price- judgment- h- b failed to perform

ii.
case 2: h v. b for damages- judgment- b- h can't use same defense, first as a shield & then as a sword
2.
Linderman Machine Co. v. Hillenbrand (part of fraud claim ≠ claim precluded- case 1- fraud defense wins; case 2- damage action- ct: damage action stands alone enough not to be considered part of the first action)

a.
case 1: machine co v. user- user wins

b.
case 2: user v. machine co- "the machine ruined my business" ≠ one of the defenses brought in case 1

i.
this arg would have diff liability facts that the arguments raised in case 1

a.
Neub: problem: the jury might have taken the fact that the business was ruined into account in case 1 anyway- even though ∆ never actually raised it- jury could have found more facts than necessary in deciding claim

ii.
it's all about the way you structure your case
c.
thinking about preclusion

i.
historically- K & tort actions = 2 separate claims

a.
prob w/this approach- common liability facts

ii.
facts- efficiency arg for precl- also- liability facts
XII. Issue Preclusion- collateral/direct estoppel: preclusion of relitigation of an issue (it was actually litigated before)

A.
Generally

1.
Direct Estoppel- judgment binding on same parties

2.
Collateral Estoppel- a particular issue has in fact been adjudicated & you shouldn't ask to have it done twice- parties nn = same in 2d case

B.
Elements of Issue Preclusion

1.
identity of issues
2.
whether issue = actually litigated
a.
hard ?- must take case 1 apart

i. kinds of verdicts in US system

a.
general verdict- you don't know what the jury was thinking- harder to figure out what = AA- don't know the facts the jury used to reach verdict/what facts the jury really cared about

b.
special verdict- a series of ?s judge presents to jury for y/n responses- helps lead the jury through their necessary fact-finding responsibilities

1.
problems:

a.
time & expense

b.
creates source of post-judgment litigation- search for inconsistent answers in sv, argue that jury = confused

c.
-- sometimes it's better not knowing

3.
whether issue = necessarily decided (necessary to support finding in case)

a.
** must distinguish bet hold & dicta here- otherwise ip would be too broad- would = functional equivalent of stare decisis
4.
whether party against whom preclusion = sought was represented in prior proceedings
C.
Cases

1.
Cromwell v. County of Sac (easy as an ip case- issues of the diff coupon ≠ actually adjudicated)

a.
stronger cp arg- it should have been adjud > ip- bec issue ≠ actually adjud in case 1
2.
Rios v. Davis (?s: actually & necessarily adjudicated- case 1- finding about Davis's neg, Rios's neg ≠ necessary to decision in case 1, in case 2- Rios ≠ precluded from relitigating)

a.
actually adjudicated: when there is a finding based on alternative grounds for recovery under a general verdict- neither = precluded bec. we don't know what = AA

b.
necessarily adjudicated: if jury found ∆ ≠ neg, didn't need to make a finding about π's neg- ≠ necess adjudicated- jury found more than necessary to dispense of the claim

i.
either way: if π = neg OR ∆ ≠ neg- verdict for ∆

ii.
if jury gives you too much fact-finding, neither = preclusive

a.
rule = defensible when jury's verdict couldn't be challenged in case 2- the party who wins in case 1 can't appeal/challenge jury verdict

1.
case 1: jury said EVERYONE = neg- verdict for ∆s

2.
case 2: Rios = a ∆ in case 1- won the case so couldn't appeal the neg finding- once the π in case 1 = found neg, Rios should be off the hook

a.
in case 1- jury found more than it had to

b.
Neub: fact that Rios couldn't appeal in case 1 = best arg about why there shouldn't be preclusion

3.
poss solutions

a.
protective appeals- allow Rios to appeal in case 1

i.
prob: expensive use of appellate resources when we don't know if there'll be a case 2

b.
force Rios to fight back in case 1- claim preclusion

i.
short of this- no way out of prob of not giving preclusive effect to case 1 jury verdict

3.
Russell v. Place (patent litigation- uncertainty about whether issues = actually litigated)

a.
multiple theories: prob for issue preclusion- you don't know with what intention jury decided that issue

i.
arg for ip when there are multiple theories: judicial economy; make π define issues precisely

ii.
against ip when there are multiple theories: high risk of error- losing party unable to appeal because doesn't know what issues to appeal

b.
record didn't show which theory = used by the jury in their decision

c.
mjr rule: if there are 2 paths to the verdict & the jury didn't tell you which they took, neither = preclusive- alternative findings can't be basis for subsequent preclusion
i.
Neub- cts wont allow you to bring all poss alternative arguments 2d time for a preclusive effect
a.
amount of damages may turn on which theory/claim ∆ violated

b.
there's discomfort in imposing preclusion when you don't actually know

c.
modern trend- towards giving preclusion in this situation (increased resource problems) 
d.
company can relitigate

i.
successor to prior company = precluded- privity

e.
special verdict- one way to get around multiple theory problem

4.
Haring v. Prosise (state action ≠ bar to §1983 claim- legality of search ≠ actually litigated or necessarily determined (although there is jurisdiction in both state & federal ct)- guilty plea = a legal condition- determination of §1983 issues ≠ necessary to trial decision/acceptance of guilty plea)

a.
forum issues- when forum of case 2 = diff from the forum of case 1

i.
?s of power allocation, federalism enter into the preclusion equation

ii.
habeas corpus- traditional exception to preclusion rules- to allow fed issues to go forward in fed ct- collateral review of state cts- but exception = eroding in recent years
b.
case 1: ∆ pleads guilty in state criminal proceeding

c.
case 2: ∆ brings §1983 damage claim

i.
arg for police- cp- doesn't matter if it was adjudicated or not- it should have been adjudicated

a.
Neub: police's lawyers fell into an ip trap here- shouldn't have argued ip bec ≠ actually litigated

d.
arg: §1983 claims are an exception to preclusion- ≈ habeas corpus

i.
this arg resoundingly REJECTED by Supreme Court- no reason to think the states would be bias in interpreting §1983 

ii.
if §1983 came up in 1964- then there was a general perception that cts couldn't process civil rights claims fairly- would have been a different result

iii.
over the past 30 yrs- state cts have performed better, less of a sense of regionalism, rights become less intense-- less willingness to play with preclusion.

e.
? how do we decide when something = precluded- fed judge uses precl rules state judge would use
i.
§1738- ≈ to the Full Faith & Credit Rule that's in the Constitution- applies between states- there's nothing in the Constitution that tells you what preclusive effect federal cts must give to state cts- §1738 fills this gap- codification of the Erie principle in the preclusion area

ii.
Haring- guilty plea in state ct ≠ ip in later §1983 action- must look to state law to determine ip effect court of the state would give the judgment (this is the command of §1738 on the federal courts)

f.
after Haring- some state judges won't take guilty pleas w/o mini-hearing on legality of the search

i.
what kind of preclusion does this trigger?

ii.
does Haring only operate as long as judges wearing blinders?

5.
Allen v. McCurry (§1983  ≠ modify §1738 or common law rules of preclusion- follow state preclusion rules)

a.
case 1: suppression hearing, π loses, π then pleads guilty

b.
case 2: §1983 case- can you bring case 2?

c.
CLASSIC ISSUE PRECLUSION- actually & necessarily adjudicated in case 1

d.
no analogy to habeas corpus exception in civil proceedings

i.
hc = way to get into fed ct on civil rights issues in CRIMINAL proceedings
e.
dissent- shouldn't give state cts preclusion power
6.
Kremer v. Chemical Constr. Corp. ( §1738 applies in context of administrative decisions- here- admin decision appealed to the state court- bound by preclusion rules of state court) p. 1299
a.
cts don't review admin f-f de novo- most states don't

i.
inefficient

ii.
point of using admin forum = that they have expertise

b.
state ct- only a loose check- uphold finding if there's substantial evid to support it

c.
even if ct would have held differently

d.
relitigation of issues only if there's reason to doubt the "quality, extensiveness, or fairness of the procedures followed in the state court action"

e.
arg: this shouldn't be preclusive to fed case- ≠ a judicial determination on the merits (fed case would = full adjudication on the merits)
7.
University of Tenn. v. Elliot (unreviewed administrative determination appealed to federal court- Title VII case- explicit provision allowing de novo review in federal court for unreviewed admin decisions- exception to §1738)

a.
case 1: administrative agency hearing

i.
claim- firing = unlawful- in violation of a federal norm

ii.
prob: the judge = one of the parties- do we trust admin fact-finder when f-f = interested in the outcome- should these admin proceedings be given the presumptive fairness reading that judicial proceedings get 

iii.
?: ip on the fact-finding- cts= all over the place on what the ip effect of an admin hearing is- Supreme Ct has left it to the states & the states are all over the board- Issues to Consider:
a.
Possibility of Bias- if admin agency = too close to the case 

1.
(judges = pd by the state- this concern = just a factor- don't want to take it too far)

2.
is admin f-f sufficiently independent to be trusted to make a fair judgment

b.
How easy is it to appeal to courts
1.
direct appeal- doesn't raise a preclusion problem- preclusion only kicks in when you're challenging collaterally

a.
when it's easy to appeal to courts- supports giving preclusive effect to admin determinations

b.
if you elect not to appeal- more difficult to argue you didn't have a chance at getting a fair judicial hearing

c.
Neub: this is the model the justices were thinking about in Elliot- even though they were wrong about this

2.
exhaust admin remedies first
a.
Neub: this = a seductive rule- give admin agency a chance to clean its own house before you drag in outsiders & may change the way the agency operates- most efficient way to get change = to channel reform through the agency- they know how to fix their own system

b.
prob: when agency doesn't want to reform 

i.
the person can then: a) go directly to federal ct- Tennessee- allow federal judges to sit in direct appeal over agency- collaterally- or:

ii.
finding = preclusive in federal court- go up on appeal- exhaust state judicial remedies- ≠ preclusion- Kremer- if state affirms, THEN go to federal court (judicial stone wall- judicial determ in state ct = traditional ip in fed ct- no habeas corpus exception in civil proceedings)

c.
?: can you bring a subsequent action in federal court- is this ip?

b.
open issues

i.
do we want to force people into the admin process in the first place

a.
our judgment here will depend on what happens once you get there

b.
if the lesson of Tenn = never go to admin agency, go right to fed ct- this doesn't make sense- we want to take advantage of agency expertise

ii.
preclusive effect to admin f-f?

a.
if not- no reason NOT to try & exhaust admin process

b.
prob: EXPENSIVE

c.
Neub: we're under an efficiency siege

i.
if c1 = judge & c2 = jury; c2 = precluded- mere fact that 1 = judge & 2 = jury doesn't matter

ii.
cf. Byrd v. Blue Ridge- mjr insistence on importance of right to jury trial

d.
Neub: once state ct decides, fed ct = precluded- classic ip- preclusive in collateral attack

i.
solution: ?impose powerful Due Process norms on admin proceeding

ii.
irony: the more you encumber admin proceedings w/judicial requirements, the less efficient the proceeding is in the first place

iii.
Neub: we're mid-way along this path- admin proceedings are looking more like cts
iv.
Tenn = last word @ whether to give admin proceedings preclusive power

a.
NY itself = split- Ct of Appeals has given 2 different verdicts

e.
Remedy

i.
Title VII claim: narrow back pay damages- compensatory

ii.
§1983: punitive damages, pain & suffering , compensatory

iii.
since Tenn- damages under Title VII = extended

D.
Preclusive effect of various ways of terminating a lawsuit

1.
Ways of terminating a criminal proceeding

a.
guilty plea- only preclusive of the formal elements needed to convict- nothing else = issue precluded

b.
negotiated resolution/settlement- minimum elements of crime in plea = considered adjudicated

c.
no lo contender- discretionary plea- "the charges are not contested"- NO PRECLUSIONARY VALUE- can test findings later

i.
best option- but not always available

d.
not guilty finding- formal adjudication

2.
Ways of terminating a civil proceeding

a.
settlement agreement- no preclusive value bec ≠ an adjudication at all- it's like a contract

i.
prob from π's standpt- since it's just a K- no way to know it will be complied with

ii.
only valuable if you trust other side/have mechanism to ensure it will be carried out
b.
consent decree- K becomes a formal order by the court- but now, there's a judicial determination

i.
triggers claim preclusion- will split claims

ii.
same kind of ip as a guilty plea- preclusive of those things necessary to reach settlement

iii.
but- you can write into a consent decree what its preclusive effect is- this will hold up in ct, can be bargained over

a.
secrecy agreements- so people can't say whether agreements = preclusive to further cases
c.
full scale trial
XIII.
Mutuality & Privity- who is bound?

A.
old rule: preclusive effect of prior judgment only available to party would have been bound by unfavorable preclusion effects flowing from the same judgment- pty needed to have been involved in prior action- Ralph Wolff v. New Zealand Insurance (π has a fire- 12 insur policies- ?@ paying 1/12 of what amount)

1.
π's arg: each ∆ controls own lawsuit, if = 1 claim- you couldn't settle with any one of them, diff liab facts- policies may cover diff things

2.
∆'s arg: if you're suing in 1/12 slices- admitting you know you're missing piece when you only have ∆1-10 in ct- you split your claim

3.
? could Wolff have be pre-conceptualized under Rule 19 (necess & indispen pties) claim?  TENSION- joining can break diversity
4.
w/o M- preclusion = a one way street- if ∆ wins, new π ≠ precluded, if ∆ loses- new πs can use losing judgment against ∆

a.
π could use winning judg v. ∆, but ∆ couldn't use winning judg v. πs

b.
idea: no mutuality/preclusion if one pty can lose but not win because of preclusion in case 2

5.
policy

a.
foreseeability/prevent blindsiding
b.
context in which issue = decided

c.
incentives to litigate

d.
fairness

e.
against: efficiency

i.
w/o mutuality- you could have mass tort cases that would bind all of the πs v. a single ∆- if π1 v. ∆ & π1 loses, π2 has to start again

ii.
class actions- with erosion of mutuality- ∆s wanted to be able to insist that all πs would be in the same place

iii.
but- w/o m: when a ∆ loses to one π, he loses to all πs

6.
exceptions to needing mutuality- indemnification circle- when there's a possible case 3 with no fair outcome

a.
indemnity agreement- if one person = held liable, they'll be paid by another party

b.
even w/strict mutuality- you need both in case 1, or case 2= exception to rule of mutuality & = precluded
c.
City of Anderson v. Fleming (city contractor case- vicarious liability)

i.
case 1: π v. Contractor (active tortfeasor)- π loses

a.
?: what's actually/necessarily adjudicated in case 1 for ip

ii.
case 2: π v. City (passive tortfeasor) - π wins

a.
no preclusion bec. no mutuality

iii.
case 3: City v. Contractor

a.
no way to have a fair outcome- the decision in case 3 will necessarily be inconsistent w/either case 1 or case 2

b.
if case 3 can't reach a just result- pressure to not let case 2 go forward at all

d.
insurance companies- don't want to let jury know their client = insured- this knowledge is kept from juries

i.
? if insurance co must be brought in under Rule 14

ii.
π's lawyer can't tell jury there's an insur co involved- but there are ways to hint during jury ?ing: do you have any relatives working in an insurance company?

B.
modern rule: no mutuality requirement in defensive sit- can use preclusion as a shield

1.
policy

a.
for this rule: π chooses forum- judicial economy- get π to bring everything in one case

b.
against this rule- Lasa- you're in for a very complicated case1

2.
Bernhard v. Bank of America (argued for general abolition of mutuality requirement)

a.
case- elderly woman taken care of by friends- her $-> joint bank account -> pers assets of friend/Cook who are caring for her- names Cook as executor- Cook says: bank acct ≠ part of woman's estate, & children freak out

i.
bank files an accounting- a description of what they've done w/the assets

ii.
jurisdiction of probate ct in CA to cut off rights of NY beneficiaries dep on min contacts- here- everyone = in CA

iii.
case 1: executor v. the world- speak now or forever hold your peace about what I'm doing

a.
** latent claim preclusion prob if things = left out here

b.
beneficiaries/∆s- file objections

c.
judgment for executor/π

iv.
case 2: executor wins, resigns as executor after finishing job- children contin the fight & one child becomes the executor

a.
children's arg: 

1.
bank had fiduciary duty to the elderly woman- Cook stole the $- it was all fraud- bank's neg let this $ be siphoned from the estate & we want the $ plus interest

2.
no mutuality- if exec had won in case 1, bank wouldn't be bound

a.
test for mutuality- would reverse result in case 1 be preclusive in case 2- usu. no bec. target pty ≠ pty to case 1

b.
bank's arg: issue preclusion

1.
must make sure the distrib of the $ = actually adjudicated in case 1- need to know theories of case 1

2.
bank ≠ neg if transfer = a valid transfer

c.
ct: 

1.
case 1 did adjudicate core facts in case 2

2.
kids had their day in court- shouldn't have 2d day in ct- we are treating bank =ly- bank hasn't had a day in ct yet- mutuality ≠ worth it- here- non-mutual collateral estoppel

d.
Neub: narrower way of looking at Bernhard- indemnity circle case- case 2 = just against the derivative guy after primary guy exonerated in case 1- in hypothetical case 3- bank v. Cook- there couldn't be a just result

1.
prob: theories of liability/liability facts in case 1 & case 2 = different- indem circle ≠ apply (the way Bernhard = read generally)

e.
Neub: recognize that nothing = a pure ip case- everything can be reconceptualized as a cp case
1.
increased costs of calling this cp- burdens accounting procedure- beneficiaries may never get $/have to wait a long time
C.
Operation of Preclusion For or Against the Government
1.
GOV = BOUND BY DIRECT ESTOPPEL: Montana v. United States (government essentially controlled case 1, so = bound later)

a.
private company doing work for fed gov; Montana taxing the private company, and US wants to challenge the tax.  Fed gov pays for case 1: taxpayer v. Montana- for a refund

i.
ct: you're just doing business with the gov- you're not the gov, so you can be taxed- state ≠ violating the Constitution in imposing this tax

a.
this = litigated in state supreme court

b.
very hard to challenge state taxes in federal ct

c.
have to exhaust state remedies

b.
case 2: taxpayer = precluded, so US takes over v. Montana in federal court

i.
ct: US = right, but they're precluded - they were the moving force behind case 1 so they're bound by case 1

c.
Lessons of Montana
i.
In ?s of cp, ip- the real world party/real party in interest governs, not the nominal identity of the party- no straw men

ii.
US = bound by mutual preclusion (direct estoppel)- when the parties = exactly the same
2.
GOV ≠ BOUND BY NON-MUTUAL OFFENSIVE COLLATERAL ESTOPPEL- mutuality rules ≠ apply to government- if they did apply- all adverse judgments against the government would need to be appealed -- United States v. Mendoza 

a.
offering citizenship to Philippine soldiers in WW2- 2 yr window of opportunity to apply, allegation: lack of notice

b.
issue: comes up as a defense when there is a crackdown & attempt to deport Philippine nationals- they want a chance to apply for citizenship now

c.
Carter admin- π1-6  v. US- they win- get a chance to apply

i.
decision made in Washington NOT to appeal

d.
Reagan admin- π7-100 v. US- ct: US- no due process violation, no administrative sandbagging- just chaotic post-war communication & it's unfortunate that not everyone got notice

i.
πs arg: offensive NMCE- Parklane- US got a day in ct and decided not to appeal

ii.
PROBLEMS
a.
you'd force the US to appeal every case- this = problematic - $$, equity

b.
also, if you allow offensive NMCE v. the government- you're inviting the party leaving power to appeal unnecessarily to lock out incoming group

1.
offensive NMCE would = a way to lock policy into place w/o subjecting it to the appeals process
3.
Open ?s

a.
Mendoza = about offensive NMCE- affirmative uses- does it govern defensive uses as well- ≈ Blonder-Tongue- US trying to enforce v. individs

i.
even for private parties- there's a big diff bet offensive & defensive NMCE

ii.
w/defensive claim- the equities shift- gov chooses forum/case

a.
lower cts have given Mendoza a broad reading- no NMCE offensive or defensive

b.
Neub: soon there will be a case distinguishing offensive & defensive NMCE- private ptys should be allowed to use defensive NMCE as a shield against the government 
iii.
government use of preclusion as a sword in criminal cases unfair

a.
unfair to permit use of offensive preclusion by the government

b.
especially where case 1 = a lower standard of proof

b.
non-acquiescence issue- because of Mendoza- if agency doesn't acquiesce

i.
case 1- π v. agency, π wins, sets standard

ii.
case 2- π2 v. agency, π2 doesn't get issue preclusion because of Mendoza- no offensive NMCE

a.
prob- agency in same circuit (bound by stare decisis) ≠ conforming to standard set in case one

b.
incentive to bring class actions- judicially managed technique to get offensive NMCE v. the gov

1.
efficient for overworked system, & many individ πs wont be able to afford to bring sep lawsuits

2.
risk of gov losing $ v. inabil of people to get into court

3.
now- ? of whether to grant classification becomes a key issue

c.
Clash between mutual preclusion (strongest preclusion in the law) v. stare decisis

i.
eg: if in Cir1- US v.  manager GM for health & safety rules- lost

ii.
then: in Cir2: US v. Chrysler- won, goes for US v. GM & manager from Cir1 store = transferred- PRECLUSION

iii.
we'll now have 2 diff people with diff law- & this can really effect costs of doing business/competition

iv.
Supr Ct has acknowledged this could happen under Mendoza & hasn't resolved it

v.
& what law governs a 3d pty in Cir2?

vi.
Neub predicts: stare decisis will trump mutuality

D.
Non-Mutual Preclusion

1.
These are ISSUE PRECLUSION > CLAIM PRECLUSION CASES- no ≈ expansion of the rules for cp

a.
claim = closely rel to ideas @ party

b.
we're worried about allowing the independent activity of one person having a conseq on another person- ≈ requiring that everyone have their day in ct/mutuality

i.
maintaining mutuality in cp prevents this prob from coming up

ii.
de facto way of keeping claim at level of person

iii.
more potential for surprises if you begin to open up cp

iv.
there is a powerful flow in the efficiency direction- non-mutual collateral estoppel & cp will be argued in the future

v.
must think through procedural issues- efficiency & fairness
2.
Non-Mutual Defensive Preclusion: Blonder-Tongue Lab v. U of Ill. Found (preclusion as a shield- patent infringement case- single π v. multiple ∆s: ct: you may assert defense of ip @ validity of patent determination in prior case)

a.
case 1: verdict for ∆- π ≠ have a patentable idea

b.
ct: says in the case of a single patent & multiple ∆s- if the π loses the first time, is estopped the 2d time- π had his day in court

i.
if π wins in case 1- case 2 goes forwards- ∆2 still = entitled to his day in court (only oks non-mutual collateral estoppel as a shield > as a sword)

c.
here- non-mutual collateral estoppel as a shield

i.
otherwise, (1) ∆2 can't benefit from ∆1's loss in case 1 because (2) ∆2 couldn't have been held if the π won

ii.
this model drove the movement away from mutuality- big powerful π ≈ GE can continue to re-litigate v. smaller ∆s

a.
possible you'd want to abolish mutuality in (1) but not (2)

b.
but abolition of mutuality = wholesale abolition
d.
prob: when do prior inconsistent results = preclusion- this is an extreme rule- if first case of 100 cases = abhorritional (π loses & should have won)- it can snuff out all subseq cases

i.
Neub: 1 loss out of 100 cases isn't going to be preclusion- preclusion = an extreme arg here & no one would argue for this

ii.
no preclusion where there's evid that courts are going both ways on the evidence

e.
arg: there's a chance that the one abhorritional loss will be case 1- therefore, no collateral estoppel until at least case 2

i.
response- this statistical chance of the 1 random event = small enough that the benefit of non-mutual defensive collateral estoppel outweighs that risk

ii.
π = more likely to bring his strongest case 1st- so it's less likely he'll have the 1 abhorritional loss in case 1

iii.
plus, there's an incentive for πs to get all ∆s in case 1- pressure on π to litigate efficiently (Stewart in Parklane)

a.
but ∆s can join resources v. π

b.
under rule 24- ∆s can intervene

iv.
w/o non-mutual collateral estoppel- incentive would be opposite- there would be an incentive for πs to sue ∆s one at a time

3.
Non-Mutual Offensive Preclusion: Parklane Hosiery v. Shore (federal rule: non-mutual offensive preclusion = discretionary at trial level)

a.
case- security fraud- buying stock in response to prospectus- shareholders sue issuers of prospectus & call US Attny's office- prospectus = still circulating

i.
shareholders FILE suit first

ii.
DA's suit comes up first- so case 1: US. v. issuer- the US just wants an injunction to pull the prospectus

a.
no jury- injunct case = a trial before a judge

b.
judge finds prospectus = false/misleading & issues injunct

iii.
case 2: shareholders v. issuers- move for partial summary judgment on fact that prospectus = phony & this issue shouldn't re relitigated- citing Blonder-Tongue
a.
∆'s arg: B-T = defensive non-mutual collateral estoppel- this = preclusion as a sword- to attack the party who lost before to a diff person  in a different forum

b.
plus- we're entitled to a jury

c.
ct: allowed ip here- but Parklane settles the issue for federal courts only
d.
offensive non-mutual collateral estoppel = an open ? in 40 states (ARGUE BOTH SIDES)

b.
non-mutual collateral estoppel as a sword- non-party seeks to assert preclusion on an issue determined in prior action

i.
arg against: 

a.
unfairness- less of an incentive for ∆ to litigate case 1 if ∆ doesn't realize that more cases = coming

1.
in defensive NMCE- π lost claim in forum of π's own choosing- plus is well-counseled, can choose to bring strongest case, and if loses- there's still fairness

2.
in offensive NMCE- ∆ = dragged in to a forum involuntarily- may not have been ready

a.
to say he can never defend again seems unfair

b.
response: this = what happens in a π's class action- forces ∆s to defend all or nothing in case 1 & result = preclusive on everyone
b.
free rider problem- incentive NOT to get into case 1- wait for case 1 to be brought, and then jump in after π1 wins

c.
Factors to consider

i.
could π have joined first action

a.
not in Parklane- private parties can't join w/the US

b.
plus, shareholders filed first in Parklane

c.
so- no downside to imposing offensive NMCE here

ii.
fairness v. efficiency

iii.
is there a strategic situation occurring

iv.
different forums (see Parklane dissent)

v.
fair & full opportunity to litigate

vi.
size of claim

vii. foreseeability of later lawsuits

viii. adequacy of representation

ix.
denial of procedural opportunity in case 1

d.
dissent in Parklane- right to trial by jury = denied by ip

i.
?is a 2d forum sufficiently different to prevent imposition of offensive NMCE

ii.
cf. Byrd- extolling the importance of jury trials

e.
prob w/discretionary approach- lack of clear standards, high cost of litigation

i.
hard for lawyers to plan to use offensive NMCE

ii.
hard to advise your client about whether to join case 1

iii.
staying out- even if you don't get offensive NMCE- can be bound by stare decisis

iv.
EXAM: how would you give advice under these circumstances

a.
theoretical implications

b.
real world/pragmatic implications of stare decisis, preclusion

f.
in Parklane world- when US seeks injunct in ct will = offensive NMCE for private pties- will = huge monetary exposure- high incentive for Parklane to give up in case 1- the stakes have changed
i.
increases government leverage in case 1

ii.
high incentive to settle w/US- consent decree, no lo contender- something w/o preclusive effect- just resolve 1st case short of litigation

iii.
increases the leverage of the gov in negotiating the decree

iv.
arg: offensive NMCE = a boon to regulation- gives SEC more leverage

v.
and- if ct doesn't grant injunction in case 1- because of the increased stakes as a result of Parklane- the shareholders can still sue in case 2- not granting injunct doesn't stop shareholders from litigating
E.
Binding Non-Parties- what Parklane does NOT do
1.
In re Multidistrict Civil Actions (plane crash case- multiple πs, single ∆- illustrates there is a stopping point to preclusion)

a.
under Erie- all πs could bring litig in forum of their own choosing if they could satisfy venue, IPJ- no obligation to move as a group

b.
if 5 cases pending- ∆ will have option to remove (if ≠ home-state ∆)- but state substantive law will still apply

i.
panel on multidistrict litigation will consolidate cases because they have the same liability facts

ii.
prob: state substantive law will still apply- ≠ really a consolidation into a single/unitary case

iii.
to resolve this- panel only consolidates pre-trial issues- discovery- & cases = sent back to final trials on the merits to district cts (≈ an accordion- big case = compressed from pre-trial findings & then expanded again)

c.
judge in Multidistrict- thinks this = inefficient- proposes a short cut- tells lead counsel to pick best case & bring it

i.
if they win- offensive NMCE

ii.
if they lose- judge will assume all others = losers too

iii.
∆ wins

iv.
π2 says I wasn't a party

v.
judge: you only get one bite at the apple- this was a test case- each side had a fair shot

d.
appeals ct: REVERSES- even though this = a good idea- under existing norms it violates π2's Due Process rights
i.
Mutlidistrict stands for the proposition that both offensive & defensive non-mutual collateral estoppel = governed by Due Process rules- can't use collateral estoppel v. someone who ≠ a party/≠ present in case 

a.
Neub: the Supr Ct would have affirmed this- someone ≠ in court can't be precluded

b.
rest of semester- about getting all of the πs into case 1- expanding case 1 for efficiency- wholesale justice 

2.
Martin v. Wilks (expansion of category of necessary parties- firefighters challenging consent decree)

a.
case 1: black fire fighters v. City of Birmingham- settle

i.
white fire fighters file amicus curae papers, ≠ formal parties

ii.
formal parties enter into consent decree- sets up series of rules- affirmative action in hiring, re-arrange promotion & hiring structures

a.
Rule 23(d) fairness hearing- to ensure settlement = fair - held, settlement deemed fair

iii.
several yrs later- white ffs upset- feel they're being treated unfairly

b.
case 2: white ff v. City- city = acting unconstitutionally in the consent decree- violation of equal protection rights of white ffs

i.
city- we're only carrying out the order

ii.
wff- we we're parties to that action (Multidistrict)- so we're not bound by that proceeding

a.
the consent decree allowed you to skip the adjudicative process

iii.
city- you should have stepped in then- there was a public fairness hearing- so you're estopped- you knew about it and stayed on the sidelines

iv.
wff- no such thing as compulsory intervention- 2 kinds of hovering on the sidelines

a.
taking advant of the lawsuit/strategic hovering (Parklane)- ct wouldn't allow this

b.
avoiding the consequences of lawsuits (Martin)

v.
city- w/o mandatory intervention, we'll never be able to settle these cases

vi.
wff- city should have joined us into the case- Rule 19 indispensable parties

a.
but if they were pties- it would have been harder to reach a settlement

c.
majority: white firefighters ≠ precluded from challenging the consent decree because ≠ parties in case 1

i.
but- SO WHAT- in case 2: wff v. City & bff- wff will have a hard time overturning the consent decree- will have to show there was no racial discrim, or that city had no good faith reason to enter into settlement that = enough to uphold the consent decree

ii.
unanswered ?: how heavy a burden πs have to carry to upset a consent decree

a.
if it's a heavy burden (rational basis test)- it will be very difficult to upset the consent decree

b.
if case 1 ended in finding of discrim- door = slammed on case 2

c.
otherwise- you're saying that these cases can't be settled- & we want them to be settled

d.
most of these 1970 decrees still stand

d.
effect- burden on πs to join wff > wff to join on their own

i.
there will never be a second wave of these cases- w/new decrees- all pties will be present as Rule 19 Indispensable Parties

ii.
under a good faith standard- we want everyone at the table when the decree is signed
	
	claim preclusion?
	issue preclusion?

	Default judgment- actual adjudication
	yes
	no- no facts actually litigated

	Settlement/Consent judgment
	yes
	no

	Guilty plea


	yes

** federal exception: w/habeas corpus- no claim preclusion
	no- this can be used as a trap

	Pending Appeal
	yes
	yes- judges stall to avoid this problem

	No lo contendere
	yes
	no- you admit nothing- no issue preclusion

	Multiple theories
	yes
	no

	Special verdict
	yes
	maybe


XIV.
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Interpleader              Class Action

XV. Federal Rules of Civil Procedure

A.
Generally- don't stop at the rules

1.
rules = codification of common law preclusion issues

2.
rules & preclusion feed on each other back & forth

B.
Over-riding themes

1.
efficiency- judicial resources, blind-siding v.

2.
fairness- to ∆- forcing ∆ to make claims at the time & place of π's choosing

C.
Rule 17- Real Party in Interest Rule- the person who has the actual substantive right to relief (codification of Montana)

1.
we want to have the party who really matters so judgment has full preclusive effect

2.
protects diversity- avoids collusion to create jurisdiction

3.
court will allow a reasonable time for this party to be joined before the case = dismissed

4.
rule 17(b)(1)- insulates unions from diversity suit

a.
if local law says unions can't be sued in F? cases- can get them as an entity in fed ct

b.
prob- when there are 2 claims- state (governed by local law) & federal

i.
open ?: if 17b(1) has pendant coverage- allows state claim to go to fed ct

5.
US v. Aetna- if Aetna is responsible for $70,000 out of a $100,000 claim- they're the real pty in interest for $70,000 only

6.
Montana- US Gov = real party in interest in case 1- even though the private company brought the suit

7.
executors- you can sue on behalf of someone else- you = representative of the real party in interest

D.
Joinder of Claims

1.
Rule 18- Joinder by the π- once π has made a claim v. ∆, can add other claims v. ∆

a.
end of writ system- rule allows you to join as many claims/theories as you want to in the same pleading/lawsuit

b.
limitations

i.
subject matter jur- rule 18 ≠ create SMJ- each claim must satisfy SMJ- SMJ- req's CNOF

a.
pendant jur- allows rule 18 to fully operate- ability to file all claims centered around a common nucleus of operative fact (Gibbs)- can aggregate claims v. one person to satisfy jur amt (not amounts v. many diff pties to satisfy jur amt)

ii.
rule 19- necess & indispensable pties- impacts on rule 18- if you want to join a claim involving an indispensable pty over whom you can't get IPJ- can't join that claim

iii.
claim preclusion- joinder ≠ required according to the rule, but check common law preclusion- may induce joinder of transactionally related claims

c.
rule 18 gets rid of derivative liability claims- claims that wouldn't come into being w/o something else happening first (ie. insur co doesn't pay until client loses)- rule 18 makes the insur co a pty to the first lawsuit- abolishes derivative claims
d.
adding in a non-federal ? claim- can't be joined unless satisfies "case & controversy" requirement of supplemental jurisdiction §1367- ≈ to transaction & occurrence- broad requirement

e.
transaction & occurrence can be construed differently -- **argue about what = a transaction & occurrence in the exam- can be defined in many different ways

f.
issues surrounding joinder

i.
can lose efficiency - which is the point of joinder in the first place

ii.
more need for explanation to the jury

iii.
risk jury could reach a compromised verdict (we're finding for π on 1 claim, so we'll compromise on the others)

iv.
prejudice to the ∆- evidence needed for one claim may bias the jury about other claims

a.
evidence may need to be excluded for one claim/included for another

b.
Rule 42- Consolidation & Severance
1.
Rule 42(b)- Separate Trials- judge must sever issues that will create these problems- subject to judicial discretion

a.
DANGER: ip problems- something to think about- although ip = w/in judge's discretion also

2.
Rule 42(a)- Consolidation- opposite of (b)- of actions in different courts if actions involve common ?s of law or fact

a.
policy for: removes possibility of π not collection because of inconsistent results (ie. 2 diff ∆s- each blames the other & both win)

b.
policy against
i.
intrudes on π's autonomy to structure the suit

ii.
makes suits more complex

2.
Rule 13(a)- Joinder by the ∆- Compulsory Counterclaims- claim must arise out of the same transaction & occurrence that is the subject matter of the π's claim (attempt to codify the common law)

a.
doesn't require estab of SMJ- treats ∆ diff from π (Neub- treats ∆ worse)- if claims arise out of same t+o as π's claim- ∆ must raise them or lose them- imposes cp on ∆

i.
may involve situations that couldn't be brought in fed ct in the first place but that MUST be brought under the rule

a.
federalism issue- you're taking things away fr state cts

ii.
facts found in case 1 are going to be preclusive anyway, so you might as well make ∆ fight back
b.
supplemental jurisdiction test = ≈ the 13(a) test for transaction & occurrence- so if you satisfy the test for a compulsory counterclaim, you'll also satisfy the jurisdictional test
c.
any compulsory counterclaim that you don't bring = precluded in a new action
i.
?= construing transaction & occurrence

ii.
narrow constructions of t+o will avoid unfair preclusion- justice argument

iii.
but-can't guarantee a broad reading of t+o in case 2 wont block claims- risk of ending up w/a front-loaded case 1

a.
Neub: too big a lawsuit = life on a 1 inch -to-1 inch scale- but no clear answer to how big a lawsuit should be

iv.
** sometimes- judges will read t+o broadly in case 1 to let claims in, but narrowly in case 2 to avoid preclusion- look at your goals

d.
US v. Heyward-Robinson- orig claim v. H-R on federal job, H-R counterclaims for payment on a 2d non-fed job

i.
ct: broadens scope of 13a- requires a "logical relation" between the claims- broader than common nucleus of operative facts test

a.
judge allows both claims- makes sense for efficiency

b.
but this claim ≠ have been lost if H-R didn't bring it here

1.
illustrates that judges will give t+o 2 different meanings
a.
narrower meaning when ?= must the ∆ have brought the claim- door slamming function, high costs to fairness

b.
broader meaning when ?= efficiency/bringing in claims with common facts- logical connection idea- when t+o opens the door- only cost = federalism- opening fed cts to do more than the Miller Act provided

c.
prob: you never know which meaning a ct will use- - risk averse response: fire back w/everything in a 13(a) counterclaim- t+o becomes broader than single claim/cp under common law (Neub: this might not be bad)

ii.
H-R's countercl  allows US to made counterclaims to counterclaim on a non-fed job that they wouldn't have been able to bring in fed ct originally- Neub: this = the way most cases work out

a.
Neub: counter-counter claims = compulsory- same transaction & occurrence

1.
rules ≠ clear here- just make an argument

2.
∆'s countercl = a claim under rule 8a

iii.
Neub: H-R = right- same liability facts- close to common law cp

e.
Elements in Deciding Whether it's the Same Transaction & Occurrence

i.
Issues of fact & law posed by claim & counterclaim = largely the same

ii.
Without this rule- would ip bar subsequent claim? 
iii.
Substantially the same evidence

iv.
Logical relation between the claim & the counterclaim

f.
Mitchell v. Federal Intermediate Bank- classic 13(a) cc case- potato grower v. bank- precluded- can't turn shield in case 1/defense into a sword in case 2/claim
g.
Great Lakes Rubber v. Herbert Cooper-

i.
case 1: GL v. HC- trade secrets, unfair competition

a.
HC counterclaims- antitrust violations

b.
orig claim dismissed- no diversity jur & no fed ?

c.
but- ct keeps the counterclaim under F?J

ii.
NOW: GL wants to bring the orig claim that got dismissed as a counterclaim

a.
≈ Gibbs well pleaded complaint rule

b.
theoretically- no such thing as choosing to bring a compulsory counterclaims

iii.
Inquiry:

a.
if GL ≠ allowed to cc, will GL be claim precluded?

b.
issue precluded?- common liability facts

1.
Neub: more likely that liability facts = related here, so allowing the cc = ok

3.
Rule 13(b)- Permissive Counterclaims- ∆'s equivalent of rule 18- treats ∆ ≈ π; issues ≠ w/in same t+o- requires independent basis of jurisdiction
a.
limitation: same SMJ rule placed on ∆ as rule 18 places on π- must estab SMJ (independent basis of jur)
i.
≠ transactionally related

ii.
supplemental jur test- same transaction & occurrence - claims that fall under permissive counterclaims wont meet the supp jur test (if they did- they'd be compulsory counterclaims)

b.
may be asserted but ≠ req'd that they be asserted

c.
no cp or ip in 2d suit- ≠ req'd to bring it in first suit

d.
∆ in 2d suit will argue that claims should have been brought in first suit, but it's a weaker arg here than if you were dealing w/a compulsory counterclaim

4.
Rule 13(g)- Crossclaims v. Co-party
a.
permits ∆ to make a claim v. a co-∆- claims growing out of same subject matter as π's original claim/ same t+o
b.
π v. co-πs- if transactionally related to the counterclaim

c.
no such thing as compulsory crossclaims- can't force ∆s to divert resources to fight among themselves

i.
but- there's still the common law claim preclusion issue- if you don't stop the preclusion here, creating de facto compulsory crossclaims

ii.
theoretically, crossclaims = a choice, practically- they may not be a choice

d.
cross-claims must be transactionally related

i.
when ∆ goes v. ∆- they become adversaries for purposes of other rules

a.
PROB: Lasa per l'industria v. Alexander situation- original claim gets swallowed up by lots of crossclaims & counterclaims

1.
number of crossclaims & counterclaims that get brought up could have been minimized by only naming Alexander- prob: if Lasa won & Alex couldn't pay- no preclusion v. the other potential ∆s & they would have to relitigate v. the other parties

a.
also- necessary parties prob- sometimes it's hard to just leave people out

2.
all of the claims were linked by "logical connection"- under this broad test- relevance, ongoing relationship = enough

3.
Lasa- has a strong arg to sever their claim here- just bec there's one t+o- judges have discretion to consolidate/sever claims- Rule 42
b.
make sure = same t+o as π's orig claim v. ∆

c.
if claims ≠ compulsory bec ≠ same t+o- ≠ claim precluded

e.
** manipulate the rules in ways that will make sense for your client & make arg that it's most fair to construe the rules this way

i.
decide first, then work out the rules to support your side

f.
Tanbro Fabrics v. Beaunit Mills- joinder of claims & parties

i.
π allowed to join seller & processor of fabric under alternative theories of liability- 

a.
old rule- π can't do this bec wont have to prove its case- joining the ∆s compels ∆s to fight each other- relieves π of responsibility of establishing liability

b.
modern practice- allows joinder under altern theories of liability

1.
some judges- place limits- force π to prove some prob (ie. prob w/cloth) before ∆s start fighting each other

a.
this = expensive- requires 2 juries- you lose some of the benefits of bringing everyone together

b.
some juries use 1 jury- break up lawsuit

i.
also expensive

ii.
sometimes artificial- hard to separate facts

2.
most judges- allow joinder & let chips fall... 

a.
you'll get cross/counter claims

E.
Joinder of Parties

1.
Rule 19- Joinder of Persons Needed for Just Adjudication (terminology from Shields v. Barrow)

a.
Indispensable Parties- presence = so vital that action should be dismissed if they're not there

i.
if pty can't be brought in under rule 19 because of lack of jurisdiction & pty = indispensable ≈ forum non conveniens- action will be dismissed

a.
judge may make conditional findings of indispensability- give parties a chance to bring the person in

b.
∆ can argue rule 19- indispensable pties or rule 14- 3d pty ∆s for indemnity

c.
Shields- π v. guarantors of notes used in sale of plantation, tries to sue the 2/6 from MI > LA, ct calls 3-6 indispensable & dismisses case after yrs of litigation

1.
Shields may also have led to rule 14- 3d pty ∆s- would have allows Miss ∆s to bring in LA ∆s under ancillary jur

2.
they could still go to state ct- this = a diversity case
ii.
before you dismiss, consider:

a.
prejudice to parties if suit = dismissed

b.
is there a way to shape relief to minimize prejudice

1.
Bank of CA v. Superior Court- some legatees live all over the country- ct creates "constructive trustees"- each ∆ = a constructive trustee for the π- if π wins (claiming will = fraudulently induced), each ∆ has to give the $ they received back, but no more

a.
ct reduces the chances of indispensable parties by rethinking the substantive law

b.
minimizes chances that outside parties will get hurt, thereby minimizing the need for indispensable parties

c.
rule 19 requires that you try & do this

d.
prob w/indispens pties- if you can't get pties through IPJ in state ct, you may be saying there's no place to bring the case (this = what drove ct to the constructive trustee solution in Bank of CA)

e.
(no finding @ whether $ = distrib or not in this case)

c.
adequacy of a judgment rendered w/o outside party 

d.
** indispensable pty almost never used- instead- some gradation of necessary parties

b.
Necessary Parties- join if possible/feasible

c.
LIMITS

i.
Diversity jur- can't destroy diversity jur in fed ct by joining parties (you do get ancillary jur w/non-diverse pties under 13(a) compuls countercls)

a.
w/Swift gone- same law governs in state & fed ct under Erie- are indispensable pties even necessary anymore?

1.
in a Swift world- incentive to leave out pties to maintain diversity to get in fed ct (& incentive for cts to police this problem)

a.
w/o indispensable pties- complete diversity rules = at the whim of the artful pleader- might as well not have the complete diversity rule

b.
rule 19= ct's counter-attack- ct = saying there are certain people you can't leave out

2.
w/Erie- less heat in this controversy, fewer consequences of leaving out people, same law applies in state & federal ct

b.
π can't bring a rule 19 pty who breaks diversity- §1367
c.
BUT- ∆ CAN bring a rule 19 pty that breaks diversity

1.
∆ didn't choose forum

2.
required to bring these claims- you have to let ∆ bring in the pties needed to make his claims

3.
we want to encourage 13(a) ccs- don't want to create a trap

ii.
Removal- strategic uses of 13(a)
a.
if ∆ counterclaims in state ct w/ a F? case (antitrust, civil rights)- π can't remove- even though he's now a target- PINNING- used in state ct- one reason why states don't like cccs

b.
≈ sit- π sues ∆ in state ct- state cause of action- ∆ can't remove- but because of 13(a)- obliged to shoot back w/fed cc & no abil to remove

iii.
IPJ- must find a way to serve potential pties- ct = limited to its territory

d.
Martin v. Wilks- firefighter case- judge may demand addition of a necess/indispens pty- only one to defend interests of an outside party

i.
not allowing judge to join ≈ saying that there's compulsory intervention

ii.
pty = joined as π or ∆- opposite of whichever side outside pty = likely to be antagonistic to- inquiry "who would they be most opposed to"
e.
Four sets of people w/stakes in Rule 19 Joinder Decisions
i.
inside parties:

a.
π:

1.
is there another forum where the case could be brought if there's a SMJ/IPJ prob w/this forum

a.
? will the other forum be familiar with governing law

b.
if there will never be a forum where π will be able to get everyone- you should let it go forward

2.
if in party's absence, complete relief can't be granted (alternative liability- ten/lessee property dispute hypo,  Schutten- π claims to be owner of land- sues you (lessee)- important phantom party- person who claims to be the LL)

a.
** indispensable pty issues often come up in real property case

b.
*** GOOD RULE 19 REVIEW
c.
what if bringing in other owner will break diversity?

d.
what if you can't get owner into case- SMJ, IPJ

e.
play out potential for injury- if person who's left out can't be precluded

3.
preclusion issues

4.
if the π trying to use 13(a) strategically?- Provident Tradesman v. Patterson (car accident case- permission issue & $100,000 insurance policy)- raising Dutcher's/owner's absence from the case late

a.
Harlan- this shows π's = acting strategically

b.
Neub- even if D's absence= raised at trial level- D= necessary > an indispensable party

c.
NEUB: the scenario in which D could be hurt = too remote to make him indispensable
i.
look at the substantive law of the state to see how Dutcher could be hurt

ii.
if Lynch (passenger) in fed ct wins on permission theory v. the insur pol

iii.
& then Smith (other driver) & Harris (injured passenger) reactivate their state case under a liability theory- & the $ = used up in Lynch's case

d.
NEUB: if the injury to the pty who's left out ≠ obvious, you shouldn't be concerned w/it
b.
∆:

1.
will ∆ be harmed in a 2d action?

2.
risk of inconsistent judgments/double payments?

ii.
outside parties:

a.
are there significant stare decisis issues- resolving issues of law that will hurt the outside party

b.
should outside party be there- or is he in the case for strategic reasons (big co. bringing in a sympathetic victim to appease jury)

iii.
third parties:

a.
the town in Wilks- pties w/an interest in resolution
iv.
court system itself:

a.
efficiency- time, $

b.
justice- wholesale justice if possible w/preclusive effect

c.
conserving judicial resources

d.
avoiding inconsistent judgments

2.
Rule 20- Permissive Joinder of Parties- joinder of πs or ∆s for anything w/in same t+o

F.
Rule 14- Impleader- capturing people you'd ordinarily capture by bringing them as ∆s- third party ∆s
1.
∆ may bring in pties who may be liable for all/part of the claim brought against ∆

a.
used when π may not be able to get the pty directly- jurisdiction/chooses not to get party for forum reasons/diversity

i.
impleaded ptys wont break diversity- no SMJ problem- (ancillary jur) is rule 14 just an end-run around diversity? (Kroger's nightmare- direct claims bet π v. 3d pty ∆)
ii.
reconceptualization of 3d pty ∆s- they're not co-∆s, instead- 3d pty ∆s

iii.
allows something that couldn't happen in a one-step process to happen in a two-step process

a.
3d pty ∆s brought in under rule 14 = precluded
b.
supp jur won't preclude ∆ from impleading a party- §1367b(b)- generally about codifying the status quo & to reverse attempts of rule 14 to expand impleader

c.
need IPJ to implead

i.
IPJ: 100 mile bulge rule- federal courts have jur over people w/in 100 miles of the fed cthouse- regardless of whether the person = in a different jurisdiction- that person can be served

a.
International Shoe = overtaken by 100 mi. bulge- increases territorial power of fed cts

b.
recognize choice of law issues

1.
law of state in which case = pending

2.
sep law for the diff parties

3.
federal common law?- ≠ ruled on by the Supreme Ct

c.
no 100 mi bulge rule for state cts
d.
3d pty ∆ = treated as a regular ∆- joinder/claim issues will apply v. 3d pty ∆

e.
3d pty ∆ can assert any claims arising out of same t+o as orig action (regardless of whether would frustrate diversity)

i.
risk- if 3d pty ∆ asserts a claim that would frustr diversity- may open the door to claims by the π that couldn't have been asserted otherwise- rules = unclear here

ii.
Revere Cooper v. Aetna- impleaded pty allowed to assert 13(a) cc v. π when π couldn't claim v. 3d pty ∆ because would break complete diversity- Kroger fear ≠ implicated- 3d pty ∆ initiates the claim

a.
unanswered ?: can π counterclaim once 3d pty ∆ makes a claim- no reported cases
2.
§1367(b): π can't assert claims v. an impleaded party that would frustrate diversity- Kroger- unless impleaded party asserts claims v. π first ?? (rules ≠ clear here)

a.
if case = F?J case- diversity = irrel & π can assert any claims he wants v. 3d pty ∆ that arise out of same t+o
3.
limits:

a.
π runs the risk that ∆ won't implead

i.
Neub: this = a weak arg- it's usu in ∆'s interest to bring in as many addt'l people as possib to mitigate liability

ii.
maybe- if you're bankrupt- ∆ wouldn't care- can't pay anyway

iii.
or- ≈ Kroger- when ∆ has a good defense (prob w/K- 3d pty ∆ shouldn't have been in there under rule 14- was really a joint tortfeasor > an indemnifier)

b.
impleader must be used on a theory of indemnity- derivative liability between ∆s- Jeub v. B/G Foods (easy rule 14 case- customer v. restaurant, retailer = impleaded)
i.
before rule 14- consecutive time- liability of retailer ≠ kick in until liab of manufacturer = established

a.
danger- preclusion problems- ∆ might not be able to collect v. indemnifier in 2d case

b.
facts can vary bet diff juries & still be right

1.
no stare decisis on facts- facts decided new each time

ii.
can't use rule 14 to bring in independently liable parties- must be derivatively liable

a.
this = breaking down today- more states recognizing contribution liability for joint-tortfeasors

b.
orig- if 3 ∆s, =ly guilty- no moral prob w/sticking one w/all liability- each = independently liable

c.
now- incr. rights of contribution- blends independent liability w/derivative liability in a way that makes it more difficult to use rule 14

1.
open ?: should a judge faced w/3d pty ∆s in a state w/contrib liability allow other non-diverse ∆s to be impleaded under rule 14

2.
issue = cause by change in the tort rules
G.
Rule 22- Interpleader- Statutory rule §1335- artificial creation of a thing to create jurisdiction- "the thing"- res- stakeholder to a thing- to avoid danger of inconsistent claims to thing will try & bring all of the claimants to the same action- eg. insurance policy, a will

1.
Rule Interpleader- needed when all claimants = from the same state (no minimum diversity)

a.
conceptualizes action as those stakeholder = π & all claimants = ∆s- s-h seeks declaration

i.
diversity = measured in traditional way- need complete diversity- all ∆s can be from same state

ii.
jurisdictional amount- treated as any other diversity action- $50,000

b.
limitations
i.
need IPJ

ii.
w/multiple claims, likely you wont have complete diversity- so this doesn't help the executor
2.
Statutory Interpleader- looses the requirements

a.
reconceptualizes lawsuit- neutral stakeholder/executor = taken out of the lawsuit- action = among all of the claimants
i.
stakeholder involuntarily precipitates lawsuit

ii.
citizenship of stakeholder only = relevant if = a non-neutral stakeholder
iii.
test for diversity = between all claimants

a.
only requires minimum diversity (there's jur if any claimant = diverse from any other claimant)- State Farm v. Tashire 

b.
jurisdictional amount = only $500 (as opposed to $50,000)

iv.
Congress has provided for nationwide service of process in interpleader- §2361- ?: nationwide jurisdiction- there's still an IPJ prob w/§1335 ≈ to that in Rule 22 Interpleader
a.
arg: there should be nationwide service of process because of the nature of the claim

b.
danger- gives stakeholder lots of power over the timing, control of the lawsuit

3.
ct- has power to stay other actions @ the asset

a.
potential federalism issues- fed ct can stop a state proceeding

4.
Choice of Law issues- limits on interpleader- traditionally- use the law of the ct in which action = pending- fed ct looks to state ct's conflicts rules

a.
mere existence of a fund can't be used to control case

i.
State Farm- "tail wagging the dog"- would have given insur co power beyond the limits/use of the fund

5.
Expanding the notion of what a thing is- eg. a contract?  the Colorado river? a ∆ (ie. asbestos co) being sued by many people- interpleading yourself

a.
if you're imaginative enough- there's nothing that can't be interpleaded- all of the lines are drawn by the lawyers- definition of a thing ≠ automatic
b.
if there's a joinder of claim problem- think about conceptualizing something as a res- see if interpleader could solve the problem

c.
Policy Block- what role do we want interpleader to play

i.
core of interpleader

a.
preventing double payment

b.
preventing inconsistent obligations (interpleader nn= about $$)
ii.
Neub's eg: interpleading the Marlboro sign at Met's stadium- perfect place for interpleader

iii.
be careful- State Farm v. Tashire- can't use something as a hook to control a case if the thing ≠ substantial enough- $20,000 insur pol from truck driver 

a.
ct allowed the insur co to freeze claims v. the $20,000 fund in OR ct > drive the entire lawsuit from OR ct

1.
this protects the πs- because there's only a limited fund available

2.
w/o a controlling mechanism- randomness will decide who gets the $- the first π to court will get the whole fund

3.
no right of contribution v. an insurance company

d.
limited fund interpleader- back door bankruptcy

i.
judge controls distribution

ii.
this = where we will see the growth of interpleader

iii.
large co may do this- for fear that multiple litigation will = bankruptcy- offering a local settlement to all πs

6.
****New York Life Insurance v. Dunlevy (1916)- this case MUST BE DEALT WITH in a discussion of interpleader

a.
Dunlevy = the genesis of the interpleader statute- to prevent double payment

i.
interpleader statute = passed in response to ct's IPJ arg
b.
this case argues AGAINST the idea that interpleader = an in rem action- conceptualizes interpleader as an adjudication over Mrs. Dunlevy's rights > an in rem action

c.
DISTINGUISH- by addressing ?: Dunlevy after Int'l Shoe- after territoriality concepts = stricken down- would court be so quick to say this = an IPJ > in rem action

i.
this hasn't come up because of the interpleader statute

a.
unnecessary to experiment w/in rem - you get everything w/expanded ideas of service of process/MINIMUM CONTACTS

b.
interpleader req's IPJ

H.
Rule 24- Intervention- ≈ to Rule 19

1.
?: when should someone be allowed to get into someone else's lawsuit

a.
eg: anti-smoking groups in the Marlboro sign litigation

2.
Common Law- intervention

a.
required some possib preclusion problem

b.
or a limited fund that more people wanted access to > $ available

i.
these remain intervention mechanisms- interpleading the fund- Provident Tradesman- effort to assure limited fund ≠ used up by 1st claim (Neub: this case was unnecess complicated bec of attempts to preserve diversity)- easier way- interplead fund, intervention, rule 19

3.
Modern Intervention
a.
intervention as of right-(rule 24(a)) ≈ indispensable pties- if the party
i.
has a statutory entitlement to intervene

ii.
was allowed to intervene under common law- preclusion, limited fund

iii.
where the disposition of the action might impede/impair other pty's interest

a.
can allow intervention because of possible strong prejudicial STARE DECISIS EFFECT- Atlantis Development v. United States 

1.
this = flip-side of lease case under rule 19- same issues, but now as a rule 24 problem

2.
?=ownership of the coral reefs

a.
case would be construing the Continental Shelf Act- would effect discoverer's rights- LEGAL ISSUES AT STAKE

i.
stare decisis freezes legal issues > facts

ii.
assuming there's a bright line distinction between law & fact (our system does make this assumption)- fact-finder starts new each time- cases break down into fact/law patterns
iii.
preclusion- gives stability w/facts (absent in Atlantis)- if issue = a factual issue, argument under rule 19, rule 24 = weaker- outside party will get a new crack at the facts

iv.
stare decisis- give stability w/law- when issue = about law- more powerful argument for intervention

b.
prob- everyone = effected by stare decisis- taking this definition literally = no principled stopping point

1.
Atlantis: claims over a common asset/one piece of land
a.
requires a close linkage between the parties (otherwise, everyone could claim stare decisis effect of decisions)

b.
NEUB: is this persuasive- should "same asset" make a difference?  What about adjoining islands?- gradations of stare decisis impact

i.
maybe the distinction = extent of stare decisis impact & "common asset" = one example of stare decisis effect you can intervene on, but not everything (although court doesn't suggest what the other things are)

ii.
hard ?: when stare decisis = enough to allow intervention w/o saying stare decisis = always enough to allow intervention

iii.
Lasa- cautionary tale of making lawsuits so complicated that it's not the pty's lawsuit anymore

c.
driven by practical considerations (rule 24 pty will almost never be precluded - (fear that drove rule 19)- because they're outside parties (Martin v. Wilks)

d.
?: adequacy of representation- you can't intervene if you're adequately represented in the case already- Montana, Smuck
b.
permissive intervention- (rule 24(b))
i.
common ?s of law & fact

ii.
ct will consider possib of prejudice to orig parties

4.
Supplemental Jurisdiction- §1367- no ancillary jurisdiction- if intervening pty frustrates complete diversity- can't get in

a.
pre-§1367- 24(a) parties permitted to intervene under ancillary jur
b.
arg: I'm a rule 19 indispensable pty- if I can't intervene, case should be dismissed

i.
issue- structuring lawsuit to minimize this risk

5.
interest of intervenor doesn't have to be purely economic- Smuck v. Hobson

I.
Rule 23- Class Actions- start these ?s w/cp, ip, joinder- then ca- don't start & end an answer w/class actions

1.
idea: expanding notion of a party- how modern complex actions can proceed in the most economic, fairest way- ≈ mass joinder

a.
thinking about wholesale adjudication through the people > the thing- in interpleader- think about rule 22 & rule 23 together
2.
Policy Behind Class Actions

a.
maximum preclusion

b.
efficiency- wholesale justice- benefit all if you win, preclude all if you lose

i.
when πs = harmed differently- judge may certify for liability only- reserving damages for individ assessments

c.
potential to litigate fairly- allows smaller πs to aggregate claims

d.
lowers administrative harms of a test case- due process problems w/letting one of many potential cases go forward- could start with a random case

e.
more preclusive effect that stare decisis

3.
Conceptualization of a class- legal fiction of a thing v. a mass joinder

a.
diversity of citizenship test- only test the named parties- make a class look less like a joinder of all parties, more like a thing

i.
choose named pty to satisfy diversity
b.
jurisdictional amount- class looks more like a mass joinder- each party must meet the jurisdictional amount
i.
can't totally frustrate fed jur because of jurisdictional amount requirements

c.
our legal system treats every member of class as individs under Due Process clause- ?: what DP = req'd

i.
if you lose a class action, everyone loses preclusively

4.
Parts of a Class Action Under Rule 23- ** must satisfy "a" before you continue with the analysis!!

a.
Minimum Components of a Class- necessary, nn = sufficient- needed to satisfy Due Process- preconditions for a representative standard bearer

i.
Numerosity- the class is so numerous that joinder of all members = impracticable

a.
policy: strengthen the weak, maximize preclusion

b.
prob: how many = enough
ii.
Commonality- there are ?s of law or fact common to the class- whether issues = ?s of law or fact may make a difference in deciding whether we want a class
iii.
Typicality- the claims or defenses of the representative parties are typical of the claims or defenses of the class

a.
not easy to know if a representative = typical

b.
you need as many named representatives so as to satisfy typicality for due process

1.
** be careful about diversity
iv.
Adequacy of Representation- the representative parties will fairly & adequately protect the interests of the class

a.
representative must have $$

b.
a good lawyer- judge may require proof that attny = capable of representing the class

c.
Hansberry v. Lee- conflicts of interest w/in a class- restrictive covs- only binding on π if π= present in case 1 or if case 1= a class action

1.
not everyone will want to sign on to the restrictive covs- too many owners have diff interests about covs than the claimed representative- & members of the class might want to assert the rights of buyers- you can't bind them w/o giving them this opportunity

2.
class = too heterogeneous
a.
no adeq of represent

b.
may not have typicality- owners & buyers interests = in conflict

3.
structural due process violation

4.
because case 1 ≠ class- only the names π = bound

5.
in case 2- owner can still try & argue that 95% signed restrict covs originally- this decision just = saying that case 1 ≠ preclusive (in Hansb- only able to prove 54% signed)

6.
Hansb- doesn't give you an affirm definition of when repres = adeq

7.
Hansb- doesn't tell you when you need notice/opt-out

8.
?could ∆'s interests be adequately represented in a ∆'s class action?

b.
Rule 23(c)(1) Certification hearing- this is important- w/o certification- there is no formal definition about who a class is- you don't know who's benefited/burdened by the decision

i.
judge may take factual evidence

ii.
will determine if components of 23(a) = satisfied

iii.
will determine which kind of 23(b) class you have

iv.
judge will then order- pursuant to c(1) to grant class certif under b(x) & name the precise members of the class

v.
certification = important practically & theoretically- w/o certification, there is no class
c.
Three Types of Classes- under what circumstances should we have mass adjudication?
i.
Rule 23(b)(1)- responds to joinder concerns

a.
- b(1)(a)- if ∆ = likely to be whip-sawed because of unfair commands to do 2 different things- risk of inconsistent commands to person inside the suit

1.
linked to NMCE concerns- ∆ can be wiped out by losing once & limited fund issue

2.
this class- defendant's class- = designed to stop the one way street that helped πs & hurt ∆s

3.
allows ∆s to require πs to act as a class

4.
allows ∆ to preclude all other πs if ∆ wins in case 1

5.
important for negotiations

a.
rarely actually used by ∆s- would force all πs to go v. the ∆ at once, but because of resource probs- all of the πs may not have gone v. the ∆ in the first place

b.(b)- outside pty will be hurt too badly by lawsuit (rule 24- limited fund)- for people outside of the lawsuit- survey landscape of other rules

c.
--rarely used to certify a class- too many analytical hoops for π to jump through

ii.
Rule 23(b)(2)- civil rights class- common right- provides ability to effect mass institutional change

a.
group of people w/a common right v. an individual =ly denying the right to everyone

b.
allows everyone to get the protection from case 1

c.
for equitable decrees only- you can only get incidental damages

d.
less strict notice requirement

e.
in the 1960s- b(2) & §1983 (jur over state & local officials for constitutional claims) = mass adjudication of rights

f.
easier, cheaper, more binding to get a b(2) class- try & get a b(2) if possible

iii.
Rule 23(b)(3)- where rule 23 breaks down- this is a catch all class- $$ damages on mass basis

a.
discretionary call by judge

1.
? common ?s of law & fact predominate

2.
? common issue predominate > individual issues

3.
? is the class method the best way to go

b.
used for π's torts- securities laws, products liability laws enforced here

c.
rule 23b(2) v. b(3)- injunctions v. damages

1.
if it's a $ case- b(3)

2.
notice differences

d.
w/a b(3) class- Rule 23(c)- Notice/Opt-out Requirement

i.
no notice/opt-out req for b(1)s, b(2)s
a.
vulnerable classes- w/civil rights cases- there will be pressure on the people who would constitute the class to opt out- Migra, Neub's Nassau County eg.

1.
Nassau employment case- possible for a de facto opt out- once the case is over- you can contribute the $$

b.
cost of notification

1.
∆s used to argue the need for notice to try & frustrate class- judge would call bluff & say: you're right- you pay for it

c.
may have more of an obligation to ensure there is adequate representation- no chance to opt-out- b(1), b(2) = captive classes- increased obligation to have protective techniques

ii. requires notice & opt-put
a.
all πs located by reas efforts

b.
cost borne by named π (disincentive for π to bring class action)- Eisen v. Carlisle & Jacquelin- judge can't shift costs of notice to the ∆ w/o a judgment on the merits

1.
may eliminate frivolous actions

2.
? b(2) class- this should have been considered

c.
Compulsory Counterclaims = important reason to think about opt-out requirements

1.
Carte Blanche- credit card case- π's coa- failure to disclose interest rates

a.
CB filed compuls counterclaim v. all members of the class that owed the credit card co $$- this became a big collection proceeding

b.
increased the propensity to opt-out 

d.
w/notice req under b(3)- there have been attempts to turn b(3) -> b(1) cases & eliminate the need to notify

1.
πs using the ∆'s class- saying we're afraid of ∆ being subjected to lots of claims

2.
≈ fake-ness as ∆'s arg before- we want everyone to be notified
e.
Opt-in v. Opt-out- who should get the benefit of claimant inertia

1.
Phillips Petroleum v. Shutts- π gets this ben- opt-out requirement

a.
as long as there's adequate representation- this = ok
e.
Rule 23(e)- a 23(b) Fairness Hearing= required before a class action case can be settled (once a class = certified- class actions can't be settled w/o a judge)

i.
to avoid the risk of the representative being bought out

ii.
plus- lawyers have a strong incentive to settle

iii.
as a result- there's increased scrutiny before the settlement of a class action = allowed

iv.
a good judge wont let settlement be entered into w/o careful scrutiny for fairness

a.
some judges will hold public hearings on the fairness of the settlement

1.
Wilks- wff submitted their brief at this stage

b.
important potential check on the process

c.
prob- may be expensive- but w/settlements- you can negotiate of allocation of costs

1.
π can get judge to req ∆ to pay for notifying class of possib of settlement- judge can't impose costs (Eisen)- but pties can agree to it

2.
∆ usu. bears the costs of settlement- if someone wants to settle, they'll pay for notice

5.
"Across the board classes"- ?: does class have a bond that links them in any more than a narrative way

a.
Arg: ethnic heritage/gender = too loose a bond to create an ad hoc community

i.
GTE v. Falcon- Mexican-Americans- just bec 1 memb of a group alleges discrim ≠ a class- unless you demonstrate a common pattern of conduct v. that group that has a definable impact

ii.
these definitions = important- defines the nature of the preclusive relationship

iii.
if a class goes forward & ≠ a class- individ loses individ claims- ≠ preclude class claims

a.
distinguish individ's individ claim v. individ's broader class claim

b.
even if named π's claims disappear- he loses, settles, dies- the class continues

iv.
Wetzel v. Liberty Mutual- gender discrim case- b(2) class

6.
Internal Class Conflicts

a.
Neub's Nassau county case- some πs just want their contributions back, others want a redistribution of jobs- or else damages for being denied their rightful promotions

i.
prob: distrib of the $ when ∆ wants to settle

ii.
orthodox way out- bifurcate class

a.
but judges don't like this- esp after 9 yrs of litigation

b.
transactions costs can eat up the efficiency reasons for going to classes in the first place

iii.
class shouldn't have been certified across the board earlier

a.
Neub- didn't want to divide originally- didn't want to weaken his barg position

b.
Carte Blanche- credit card case

i.
Neub: ?: 13(a)- same t+o- interest fraud claims by π & outstanding balance claims by credit card co

a.
Neub- fair to let them both go

b.
case- ultimately settled

c. circuits- same t+o, one circuit- ≠ same t+o

7.
Due Process

a.
IP reach of a class- territorial power
i.
∆'s class- stronger arg against the class- that one ∆ ≠ typical

a.
∆'s class under 23(a)- some self-enforcing likelihood that representative will be typical

1.
debate about whether this creates structural probs/demands diff treatment

b.
when π picks the ∆ to represent everyone- usu. don't pick the strongest ∆

1. trial judge shouldn't let class go forward unless you have the right representative for the class

2.
probs = mitigated by judge suspicion about ∆'s classes

ii.
opt-in v. opt out- Shutts- for a π's class- notice & opt-out = all that due process requires (not opt-in)

a.
Neub's guess: if this had been a ∆'s class- ct would have required more than mere silence- prob a notice & opt-in requirement

b.
Fundamental Fairness of binding people as though they were present in law suit

i.
should notice/opt-out be a precondition of any attempt to preclude a class just based on raw fairness?

8.
Choice of Law- depends on your theoretical construction of class- class as a thing v. a group of individs/fragmenting class by due process requirements about which law applies

a.
Who's Law & Different Results- the fact that some πs will win & some lose when diff law = applied = obscured by the fact that the people ≠ physically in the same courtroom

i.
w/o affiliating circumstances- a ct can't process all class action claims the same (≠ the case w/plane crash- you don't need much to apply own law- but you need something)

a.
Shutts (oil & gas royalty case)- problem of whether a class action can go forward; products liability cases

ii.
is a class action still an engine of efficiency in cases where lots of diff bodies of law have to be applied??

b.
Federal Diversity Class Actions- bigger problem- if Shutts = in federal ct under diversity- Erie problem- if forum state can't automatically apply its own law- what state law should apply

i.
?:does Congress have the power to fix this- say in federal class actions, federal judge can use a uniform federal choice of law rule & apply a single law to govern single pending class action

ii.
w/o an answer to this ?: can't bring mass torts in federal ct
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