Civil Procedure I Outline

Personal Jurisdiction 
A. Power Over The Person-In personam jurisdiction
1. Traditional Basis of Jurisdiction

a) persons served while present in the state

Burnham v. Superior Court- fortuitous or brief presence is sufficient if you tag them                 

                                                  while they are there

- fairness not an issue

                     Tickle v. Barton- can’t use trickery or fraud to bring someone in

                                                - No real volition(no real presence

b) persons domiciled in the state

c) persons consenting to jurisdiction explicitly or implicitly

Hess v. Pawloski (1927)

-     implied consent by driving on roads according to statute

· different than contract, which can’t be construed as consent

· physical intrusion in state, use of state resources

· concern about physical safety vs. fiscal fallout

2. Modern Jurisdictional Analysis- “Fair play and substantial justice”

a) Minimum contacts
International Shoe v. Washington (1945)

· what constitutes sufficient “presence” in a state to establish jurisdiction over entity in a way that does not offend traditional notions of justice?

· Due process requires minimum contacts with forum for in personam jurisdiction over entity not found within state boundaries

· Solicitation of business, commissioned salespeople, continuous business, claim related to contacts(Jurisdiction

· TEST: Balancing of contacts (continuous/isolated) and relatedness of contacts (unrelated/related) to claim

· gives rise to 2 different types of jurisdiction

General: (’s contacts are so continuous and substantial that he can be

               sued for anything within the state (i.e. related/nonrelated)

Specific: Contacts are only sufficient for jurisdiction over claim arising

               from those contacts.  “Presence” for general jurisdiction is not

               established through contacts.

               TEST: Whether a cause of action “arises out of” or relates to contacts is

                          analogous to the proximate cause test in torts.
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b) Jurisdiction along the Shoe Spectrum
(1) Continuous and related( Jurisdiction (Specific)

      International Shoe v. Washington
(2) Continuous and unrelated( Sometimes (General needed)

     Perkins v. Benguet Consolidated Mining (1952)( Jurisdiction

     Philippine corp. had continuous activities within Ohio during Japanese occupation   

     on Philippines.  Therefore, subject to personal jurisdiction even though claim

     involved a non-resident and had arisen outside of the state. 

· continuous, systematic corporate activities 

· if claim is unrelated to activities state is neither prohibited or compelled to assert  in personam jurisdiction(no violation of due process if asserted

      Fisher v. Superior Court (1959)(No jurisdiction

· quality of contacts (sales, promotions…) not sufficient for general jurisdiction

                     (3) Isolated, related(Sometimes (Specific needed)

                          McGee v. International Life Insurance (1957)( Jurisdiction


             Insurance contract, repeated payments received by (
         -    contract led to sufficient contacts

· relative burdens of ( and (, nature of contract (continuous)

    (Inquiry into fairness and justice

(4) Isolated, unrelated(Usually no jurisdiction

     Helicopteros Nacionales v. Hall (1984)( No jurisdiction

    The purchase of helicopters… is insufficient contact to allow jurisdiction over party   

    for a cause of action that arose from a helicopter accident in Peru.

- cause of action did not arise out of (’s activities within state(no specific jurisdiction
- other contacts (travel to state for negotiations, purchase of helicopters, training, use 

of forum state bank) not sufficiently systematic or continuous(no general jurisdiction

    Hanson v. Denckla (1958)( No jurisdiction

    Delaware trustee does not have sufficient contacts with Florida and did not   

    purposefully avail of state benefits by having client in Florida.

c) Guidelines in Applying Minimum Contacts
1) Minimum contacts applies to individuals and corporations

2) Limitations on personal jurisdiction found in long-arm statutes are distinct from the constitutional limits imposed by minimum contacts

3) If ( commits an act outside the state, which is known to have harmful effects within the state(minimum contacts jurisdiction for claims arising from that act

4) Minimum contacts analysis focuses on time when ( acted, not of lawsuit

d) Sufficiency of Contacts: Purposeful Conduct and Availment
“( must have purposely availed himself of the privilege of conducting activities within the forum state, thus invoking the benefits and protections of its laws.” 

Hanson v. Denckla-trustee had not engaged in any purposeful act directed at forum state(no jurisdiction

World Wide Volkswagen v. Woodson (1980)

N.Y. residents buy car in N.Y. , have an accident in Ok. Want to sue in Ok. but there are no sufficient contacts for personal jurisdiction

-dealer had not purposely availed itself of opportunities to conduct business in Ok.
-no continuous contacts for general jurisdiction

-foreseeable that car might go to Ok but through the actions of the consumer-unilateral action of (
-no control over movement of product(could not reasonably anticipate being in court

Factors to consider in asserting personal jurisdiction under minimum contacts test:

1) Burden on (
2) State’s interest in adjudicating

3) (’s interest in convenient relief

4) Interstate judicial efficiency

5) Shared interests of states in furthering substantive policies

Burger King Corp. v. Rudzewicz (1985)

( broke franchise agreement
-    5 factor criteria may establish reasonableness of jurisdiction upon a lesser showing    of minimum contacts than is otherwise required

-    franchise had continuous contractual relationship

· purposefully directed activity to the forum

· (Does it matter if Burger King was the aggressor in the contractual relationship?)

· fair warning of being haled into court(Jurisdiction

Kulko v. Superior Court (1978)

Father buys ticket to send daughter to California to mother

· purchasing ticket to send child into state does not support jurisdiction under purposeful availment

· creating an effect within state is not sufficient without purposeful availment

e) Stream of Commerce as Purposeful Availment
Gray v. American Radiator & Standard Sanitary Corp. (1961)

( sued ( to recover for personal injuries sustained from a safety valve in heater

-put product in market, purposefully availing of stream of commerce

-voluntary affiliation, commercial purposes, expectation of benefits from sales in forum state

Difference between Volkswagen and Gray
Portable tort-product moves as result of consumer’s action and nature of product

With stream of commerce (’s purposeful availment of market results in location of product and accident.  Control of use of stream and decision to enter.

Asahi Metal Industry v. Superior Court (1987)

Motorcycle rider injured in California, Taiwanese manufacturer impleads Japanese Asahi which manufactures a part, and did not themselves ell to California market.

-placement in stream of commerce not sufficient for purposeful availment( no jurisdiction,  Minimum contacts test not met

f) Fair play and justice + minimum contacts
Asahi decision: Split court-some found minimum contacts was satisfied but still no jurisdiction because not fair and just

Considerations:

( Reasonableness

· burden on (
· state’s interest in adjudicating

· ( International nature of case may have been significant

(Sovereignty

-respect sovereignty of states

Criteria for determining whether due process is satisfied by minimum contacts + reasonableness:

1. Voluntary association with forum state

2. Inconvenience and burden on (
3. State interest in adjudicating-relationship of activity or parties to state

4. Liberty interests of the parties

5. Sovereignty interests of states

6. Shared states interests in furthering substantive policies

g) Jurisdiction over (s
Phillips Petroleum v. Shutts (1985)

· class action suit: Is there jurisdiction over all (s

· (s consent to jurisdiction or may “opt out” by clause, minimum contacts unnecessary if consenting to jurisdiction

“opt out” clause sufficient to satisfy due process

h) Continued existence of power  theory-Presence alone is still sufficient 
      (Burnham v. Superior Court) (1990)

i) Consent
( Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee (1982)

· submitting to jurisdiction for limited purpose of challenging jurisdiction, ( agrees to abide by decision on jurisdiction

· failure to supply info about contacts to determine jurisdiction was an admission of the want of merit.  Contacts taken as established(jurisdiction

       ( Forum choosing clauses: Clauses are subject to scrutiny for fundamental fairness

          M/S Bremen v. Zapata Off-Shore Co. (1907)

          - clause will be honored unless enforcement is shown to be unreasonable

          Carnival Cruise Lines, Inc. v. Shute (1991)

3. State Long-Arm Statutes

Power to exercise jurisdiction allowed under constitutional test of minimum contacts must be granted by the legislature by statute.

a) Coextensive statutes-to the limits of the due process clause-minimum contacts test
b) Enumerated/Specific Act statutes- set forth specific acts or conducts that must exist to allow exercise of personal jurisdiction.  May be narrower than constitutional power, cannot exceed limits of the due process clause.

c) Analysis:

1) Does state statute authorize exercise of personal jurisdiction in this case?

Examples of behavior statutes reach:

( tortious acts         ( business transactions

2) Is it constitutional to assert jurisdiction under minimum contacts test?

Gray v. American Radiator
1) Statute(jurisdiction over person who commits tortious act within the state

- must determine where tort occurred-with production of product or with the accident

· injury=tortious act.  Injury within state(covered by the long-arm statute

2) Minimum Contacts Test: ( must have sufficient contacts with forum state

4. Jurisdictional Reach of Federal District Courts

      ( federal court jurisdiction piggybacks on state long-arm statutes FRCP Rule 4(k)(1)(A)

       Omni Capital Int’l v. Rudlof Wolf & Co. Ltd. (1987)

                -district court not able to assert jurisdiction over ( without state long-arm statute

                Stafford v. Briggs (1980)

                - due process requires minimum contact between ( and sovereign that created the court

                - U.S. v. U.S. residents no inconvenience problem

                - suggested idea of “national contacts”

5. Jurisdiction and Choice of Law

               for state substantive law to be applied in a constitutionally permissible manner, state

              must have significant contact or aggregation of contacts, creating state interest, such that

             the choice of its law is neither arbitrary nor fundamentally unfair

Allstate Insurance Company v. Hague (1981)

- gives the states wide latitude in developing choice of law

( Generally if state has jurisdiction over parties to hear cases, can apply own state law

Phillips Petroleum v. Shutts (1985)

( forum can exercise jurisdiction over claims of (s with less than minimum contacts

( forum state cannot apply its own law to all claims if forum has no significant contacts with the cause of action
( if there is no conflict with law of forum state and other states who have contacts and interest in the cause of action(forum state law can be used

B. Property Based Jurisdiction

Power over property( right to adjudicate disputes related to property

1. In rem: Physical presence of property that is the subject of the dispute gives power

                  to the forum to adjudicate the dispute.  State has power to decide status of property

                  located within its borders and the judgment is binding on all parties with an interest

                  in the property.  Judgment limited to the value of the property.

· must attach property prior to seeking judgment (Pennoyer v. Neff)

2. Quasi-in-rem: Power comes from existence of property but the dispute is not over

                              Property status of property.

       Quasi-in-rem I: Property is related to the controversy

      Quasi-in-rem II: Property unrelated to the dispute

       Pennoyer v. Neff (1877)-jurisdiction based on raw power

                - must attach property before judgment so it serves as the base for jurisdiction over 

                 interests in dispute

                 - power to adjudicate over non-resident through personal service or attachment of

                   property within the state (serves a notice function as well)

                Harris v. Balk (1905)

· debt to a 3rd party recognized as “property” which is attached to 3rd party

· flexible idea of property-high point of this type of flexibility

· assert jurisdiction over debt as it enters state via 3rd party

· attach debt(power to adjudicate claim. No minimum contacts needed.

· considered sufficient notice to Balk 

                Shaffer v. Heitner (1977)

· intangible property(stock in corporation

· quasi-in-rem II- property has no relation to lawsuit

· fortuitous physical presence of property is not sufficient for jurisdiction
· minimum contacts needed-no more quasi-in-rem II

· no longer easier to go for quasi-in-rem II jurisdiction because you must satisfy the same standard as in personam.  In personam allows higher recovery

· intangible nature of property may be significant in the decision

C. Points of Emphasis
( personal jurisdiction is ( oriented

( isolated acts provide for jurisdiction only for claims arising out of those acts

( minimum contacts at the time of the action, not of the suit

( foreseeability of suit alone is not sufficient

( solicitation in state is sufficient(derive benefits and protections of forum

( control over stream of commerce not necessary if a reasonable amount of business is done through or in the forum

D. Appearances
1. General Appearance-( enters action and defends on merits(submits to jurisdiction

2. Special Appearance- ( appears to challenge jurisdiction and dismiss case

3. Limited Appearance-( in quasi-in-rem makes appearance limited to defense of attached

                                        property(jurisdiction extends only to property (Only allowable in

                                        some jurisdictions)
Notice and The Opportunity To Be Heard

Due Process Clause defines conditions that must exist before a court may enter a valid judgment:

1) Court must have jurisdiction over parties and issues before it

2) Parties must have adequate notice of the action

3) Parties must have had an adequate opportunity to be heard, to present their side of the case

A. Notice

- if court has personal jurisdiction over (, notice must be given for accuracy and dignitary reasons: 
(  in personam: notice by publication is insufficient

( in rem, quasi-in-rem: publication and attachment of property

FRCP RULE 4 defines the proper aspects of notice:

- encourages waiver by ( by extension of response time

- delivery: personal, 1st class mail, reliable representative

- delivery to agent with actual, not apparent, authority

- notice be given by a means reasonably calculated to reach (
Mullane v. Central Hanover Bank & Trust (1950)

-what is sufficient notice to beneficiaries of trust

- service must be reasonably calculated to appraise the interested parties of the action and afford them the opportunity to be heard

( personal service always adequate

( notice by publication is not sufficient when better notice is available

known names and addresses( mail (actual notice)

unknown(publication is sufficient

-notice which is reasonably certain to reach most interested parties is to safeguard all interests 

B. Opportunity To Be Heard
-opportunity to be heard before property is seized- accuracy and dignitary interests

Sniadach v. Family Finance Corp. (1969)

- seize wages( ( has no interest in the attached property, wages unrelated to dispute

- cannot attach and seize property which will have some drastic consequences (and where there   is no shared property interest) without notice to ( and chance to defend
- this type of seizure puts a stranglehold on (-critical to very existence- can’t go on without and will be forced to submit to (.  May be used as a form of blackmail

Some justifications for pre-hearing seizure:
( using attachment for jurisdiction

( concern about protecting property

Fuentes v. Shevin (1972) 4-3 in S. Ct.

- attachment of goods with shared property interests where there is no mechanism for quick

   post-seizure hearing, seizure authorized by clerk, property related to claim

      - discussion of waiver of right(unclear

      - statutes which allow for the deprivation of property without opportunity to be heard are held 

        to be unconstitutional. Deprivation of this sort is only permissible in extreme situations

          Mitchell v. W.T. Grant (1974) 5-4 (same 4 that supported Fuentes)

        - shared property interest

        - availability of immediate post-seizure hearing

          ( still post and must consider the likelihood of post-hearing

        - judge, not clerk, ordered sequestration-still ex parte

        - greater amount of documentary proof is required under this statute than in Fuentes
        ( not unconstitutional
      North Georgia Fishing v. Dichem (1975)

       - ( tries to attach bank account, unrelated to dispute-similar to Sniadach
       - held to be unconstitutional( court points to the fact that this statute has none of the saving 

         characteristics (judge, immediate post-hearing) of the statute in Mitchell v. W.T. Grant
      Connecticut v. Doehr
      - ( files a lien against (’s property, unrelated to claim

      - statute which allows attachment of real-estate without notice is unconstitutional

      - even a non-intrusive interference with property rights is unconstitutional when property is 

        unrelated to the claim

Key elements to consider whether attachment without notice is constitutional:
( Relation of property to claim- Unrelated(hearing

( Who reviewed the request for sequestration? Judge or Clerk

( Availability and likelihood of post-seizure hearing

Subject Matter Jurisdiction

( cannot be conferred by consent of parties, as with personal jurisdiction

( cannot attack subject matter jurisdiction collaterally- res judicata-“one bite of the apple” rule

   Lacks v. Lacks (1976) if issue of SMJ was not raised on direct appeal, can’t be raised afterwards

FEDERAL COURTS:

- provides competitive forum which helps regulate state courts

- Congress wants sympathetic interpretation of their statutes

-interpretation of federal rules and constitution

Article III of the Constitution grants power of federal courts jurisdiction

- Congress needs to exercise this power through statutes-What % of power is exercised?

A. Federal Question Jurisdiction 

Article III (2)- Power to adjudicate all cases “arising under” the Constitution, Laws of U.S…
Osborn v. Bank of the United States (1824)

-to be allowed into federal court have to demonstrate: 

1) Congress has exercised the power of federal courts to adjudicate this issue AND

2) Constitution confers power to adjudicate-Test against Article III

-statute: bank can sue or be sued in federal courts

-“arising under” analysis:

a) Bank is a creature of federal law

-de facto jurisdiction over all federal entities-federal interest is so great

b) Issue depends on a construction of the U.S. Constitution

What is the source of (’s right?

      Broad holding- FQJ in all cases to which bank is a party

      ( any federal issue present

      ( if federal issue forms an ingredient of the case

      -if they hadn’t broken in and just sued for taxes( state tax law(state court

      Post-1875 28 U.S.C. § 1331-Identical language of Article III

       Louisville v. Mottley (1908)

       Breach of contract for free passes-Contract not allowed because of federal statute

       ( Federal defense to state claim of contract breach( no federal question jurisdiction
       What is the source of (’s right? State contract law.  This is what’s used to determine if there

        is a federal question

        -can’t base jurisdiction on what defense ( might use

         Well Pleaded Complaint Rule: ( cannot jump and seek a declaratory judgment to try and

          get in federal court-it’s still a defense, not a source of right. 

         ( Skelly Oil Co. v. Phillips Petroleum (1950)-Courts will unscramble complaint to proper form,

                                                                                      the form of a well pleaded complaint

          - prevents anticipatory defenses from becoming basis of FQJ

          - important to have state courts deciding state law(federalism

          - Pre-Erie: especially important because federal, not state law, would be applied

          - Post-Erie: less important, state law used, but different judges, appointed, matters

          - federal issues can eventually get to Federal Supreme Court

          Cal. Tax Authority v. ERISA –modern Louisville v. Mottley
         - statute allowed ERISA to seek declaratory judgment but it didn’t

         - once it became ( couldn’t remove to federal court because claim, arising from

           state law and asserting a federal defense, could not have been brought in federal court

          Smith v. Kansas City Title and Trust (1921)

          -state law forbids investment in unauthorized securities

          -federal law needed to determine if securities are unlawful

          What is the source of (’s right? The right that would arise from state law

                                                                  is dependent on resolution of federal law

           - Fed and State issues inextricably linked

           ( The source of the right is the federal law concerning authorized securities

                Cannot draft the complaint without federal law

            Where resolution of a state claim requires construction of federal law( FQJ

            Turns on a construction of federal law

          Moore v. Chesapeake (1934)

          - state law may adopt aspects of federal law, but a claim arising from this state law

             is still a state claim(no FQJ

          - How to reconcile Smith and Moore: Relative importance of the federal issue is relevant

           Bivens v. Six Unknown Agents of F.B.I. (1971)

          - Constitution may imply causes of action

          - Can use the Constitution as a source of damage recovery even if Congress has never 

            authorized.  Source of right not to be unreasonably searched or seized( Constitution

           (Federal Question Jurisdiction if Constitution gives rise to (’s right

          Merrell Dow v. Thompson (1986)

          -failure of Co. to comply with federal regulation

          -State law: Failure to comply(cause of action

          -Federal law: Congress did not want private causes of action for violation of regulations

      What is the source of (’s right? State law(no FQJ

       Court doesn’t follow Smith- lower federal interest. Footnote 12
        AND since Congress closed the front door by not allowing private causes of action, 

        FQJ should not open the back door and frustrate legislative intent

B.  Diversity Jurisdiction
Art. III- no provision for 2 aliens to sue each other

28 U.S.C. § 1332- Congressional exercise of diversity jurisdiction

Federal courts have jurisdiction when:

1) Parties are citizens of different states

2) Matter in controversy exceeds $75,000 exclusive of costs and interests

FEDERAL COURTS MUST APPLY LAW OF STATES IN WHICH THEY SIT

1. Diversity- to avoid state prejudice

a) Who has to be diverse from whom?
Article III- requires minimal diversity

§ 1332- Maximum Diversity: Must be diverse from everyone on other side

Strawbridge v. Curtis (1806)

-complete diversity required

Cannot add parties to manipulate jurisdiction (Rose v. Giamatti)

b) How do you test for citizenship?
     ( Natural citizens of U.S.( domicile

         Domicile: place of fixed, permanent home and principal establishment

                         to which you intend to return when absent (where you vote…)

      Mas v. Perry (1974)    

     Do not lose previous domicile until you acquire a new one

     To change domicile:

(i) take up residence in different domicile WITH

(ii) intention to remain there

( Permanent resident alien(domicile

( Non-resident alien(citizen of home country

( Corporations( states of incorporation AND principal place of business

( Executors/Guardians( citizenship of beneficiary/minor

( Trustees- left out of statute.  Split in lower courts

   Retain old rule(citizenship of trustee/New rule( citizenship of trustor

( Unincorporated associations (Labour unions, partnerships)

   ( Citizenship of every member

( Class (Rule 23)( Citizenship of named parties Tribe of Ben-Huhr v. Cauble

c) When do you test for diversity?
At the time the complaint is filed-citizenship frozen

2. Jurisdictional Amount 

- must exceed $75,000 exclusive of interests and costs

-To keep times federal court decides on state law to a minimum

- if you don’t want $ recovery how do you determine amount: 

( gain to ( 

( loss to (
( choose larger of 2

AFA Tours v. Whitchurch (1991)

- Sum claimed by ( governs if Good Faith Belief that damages are above $75, 000

  UNLESS it appears to a legal certainty that claim is for less

- Punitive damages may be included

When is aggregation permissible?

( 1 ( v. 1 (-several claims

    2 (s can’t aggregate (True for class actions)

Zahn v. International Paper Co. (1973)

- only (s who individually meet jurisdictional amount requirement can get into federal court

Snyder v. Harris (1969) can’t aggregate separate and distinct claims, even in class action

Inconsistent with the way we test for citizenship for diversity purposes in class actions

C.  Supplemental Jurisdiction

       Jurisdiction over supplement claims and parties-Federal courts have declared themselves

     competent forums of nonfederal, non-diversity legal questions when the determination of such

     questions is necessary for resolution of other federal claims.

   - eliminates disadvantage of litigating in federal courts because all claims can be heard there

   - avoids piecemeal litigation

      1. Pendent jurisdiction: Provides a basis of jurisdiction when federal courts seek to                 

          adjudicate an additional claim asserted by ( with no independent base of jurisdiction.           

         Claim must arise out of the common nucleus of operative fact.

         United Mine Workers of America v. Gibbs (1966)

         -1 claim “arising under” federal law

         - relationship between claim based on federal theory of recovery and claims based on                             

           state theories is such that the entire action before the court comprises 1 “case” Art III (2)

         - TEST: ( Claims arise out of a common nucleus of operative fact

                       ( Absent the jurisdictional issue, claims would be tried in 1 proceeding

         - Not obligatory(Courts are allowed discretion in exercise of this supplemental jurisdiction

         - Factors to be considered:

a) strength of federal claim and possibility it may drop out

b) predominance of state claims

c) novelty of state claims and lack of guidance from state law

       2. Ancillary jurisdiction: Pendent party jurisdiction.  Basis to adjudicate claim over another

      party as an adjunct to the determination of (’s base claim.

      Aldinger v. Howard (1976)

      -No jurisdiction over claim against an additional ( with no independent base of jurisdiction

       despite the fact that claims arise from a common nucleus of operative fact
      -Rationale: Congress had issued a statute forbidding use of federal law against the additional

                         party (a government agency). Statute does not allow this claim.

       ( Unable to use supplemental jurisdiction to frustrate legislative intent
    Owen Equipment & Erection Co. v. Kroger (1978)

          - (Iowa v. (Nebraska( (Iowa
                       |______________| 

                     Classic ancillary jurisdiction

          - when (Nebraska drops out  cannot use ancillary to get jurisdiction because it would frustrate

           legislative intent of §1332-Complete diversity. (Iowa v. (Iowa ( no diversity

     (   2 part test to determine supplemental jurisdiction:

a) Is there authority- Art III, Gibbs test
b) Is there any piece of legislation forbidding jurisdiction
Ex: § 1332 complete diversity requirement, statute forbidding this action against gov’t

       Finley v. United States (1989)

       - supplementary jurisdiction does not conflict with a legislative intent

       - no Congress implied negative, Congressional VOID

       - Court says if Congress has not affirmatively permitted jurisdiction, cannot use supplemental
       - Before: if Congress has impliedly forbidden( can’t use ancillary

       - much more difficult to get(destroys notion of ancillary jurisdiction

3. Statutory Supplemental Jurisdiction §1367
    Finley- federal courts become a trap, cannot deal with state claims

         § 1367 is a response to Finley and OVERRULES it

    ( 28 U.S.C. §1367-codifies supplemental jurisdiction

(a) Pendent and ancillary jurisdiction by Gibbs test and Art. III.  Jurisdiction over base claim must exist.  Includes additional parties UNLESS there is a statute that negates jurisdiction.

(b) Base claim jurisdiction is §1332(no supplemental jurisdiction for additional parties named by (s
Codifies Owen v. Kroger

(c) Federal discretion-may decline to exercise supplemental jurisdiction if:

(1) the claim raises a novel or complex issue of state law

(2) the state claim predominates

(3) the district court has dismissed claims over which there was original jurisdiction

(4) in exceptional circumstances there are other compelling reasons to decline

           Codifies the Gibbs test for remanding a case

     (  Three clean settings of ancillary jurisdiction under §1367:

          a) Third party ( rule   ( v. (1((2 

           (if there were a case ( v. (2 and both parties are from same state can’t get jurisdiction

            because supplemental would be underming the complete diversity requirement)

          b) Cross claim    ( v. (1, ( v. (2

          c) Compulsory Counter claim    ( v. (, ( v. (
     (   Problems with § 1367:
           -trapped by the language of the statute

             a)  How much discretion is left with supplemental jurisdiction?

               Are the only exceptions the ones listed in §1367(c)?

               Executive Software v. U.S. District Court

              -  federal judge must articulate how the circumstances that warrant declining supplemental     

                 jurisdiction are exceptional.  

              - Cannot refuse without explanation(limits discretionary power

        b) Does §1367 overrule Zahn? 

 Named ( v. (-satisfies jurisdictional amount-BASE CLAIM

Can you use supplemental to get jurisdiction over other (s’ claims in the class?

(1) Arise out of the same nucleus of facts-Satisfies Art III and Gibbs test

(2) Did Congress mean to keep Zahn when it enacted §1367?
SPLIT IN THE LOWER COURTS

   c) Can a federal judge rip a case apart?

Before §1367-YES-complete discretion

After §1367-Discretionary power limited  
D.  Removal Jurisdiction

        -( chance to trump (’s choice of forum

      -if claim could have been brought in federal court, ( can remove to federal court

      28 U.S.C. §1441

(a) Except as otherwise provided by Congress, any civil action where federal courts have original jurisdiction can be removed to federal courts by (
(b) If based solely on diversity, not a federal question case, home state ( cannot remove

      can contest removal with a motion to remand ( must test if case could have been brought        

      in federal court( Subject Matter jurisdiction

(c) Separate and independent claims or causes of action.

( If separate cause of action has federal jurisdiction under §1331- the non-removable claims   

  can be joined and entire case can be removed or remanded if state claim predominate

  Roe v. Little Company of Mary Hospital

  - Federal question claim and state claim. ( wants entire case remanded to state court

              - Strict letter of the law: §1441 specifies ability to remand an entire case based on §1331
                 jurisdiction.  Here, FQ jurisdiction is based on another statute(can’t remand FQ claim

              - In the interest of judicial economy, keeps the whole case in federal court

                TRAPPED IN THE LANGUAGE OF THE STATUTE

             ( If base claim is diversity §1332- can split the case and only remove claims which have 

              diverse parties. Must be separate claims, not separate controversies arising out of the

              common nucleus of operative facts.

       American Fire & Cas v. Finn
       ( Texas v. (Delaware

                     (Illinois 

                     (Texas

      - removed to federal court: (Illinois and agent win

                                                  (Delaware loses(claims no jurisdiction- Could not have been

                                                                            brought in federal court

     -Supreme Court agreed- separate controversies BUT 1 cause of action (Gibbs test)

            ( Entire case cannot be removed. (Could make a distinct claim against agent)

( REMOVAL IS DEFENDANT’S OPTION

All defendants properly joined must concur in the removal request
Shamrock Oil & Gas Corp. v. Sheets
- (, having submitted to jurisdiction, cannot remove to federal court because ( interposed a counterclaim.  Not a real (, still (.

Convenience

A. Venue-Movement within a system, a single political boundary
VENUE IS WAIVABLE- Rules will be followed as long as you invoke them

Diversity

1. (s residence (if multiple (s who don’t all live in same state can’t use)

2. Area where facts giving rise to the case arose-Predominance Test
If you can’t get 1 or 2(
3. Wherever (s may be served
            Federal Question
1. (’s residence

2. District where facts occur
If you can’t get 1 or 2(
3. Where ( is found (should mean the same thing as diversity 3)
Corporation is a residence of any district where it can be served
       TRANSFERS

1. Proper Venue:     Transfer for other reasons §1404(a)
2. Improper Venue: a) dismiss for improper venue

                                  b) Transfer to proper place §1406

a) Bates v. C & S Adjusters, Inc. (1992)

  - letter was forwarded to NY (stream of commerce theory)-Proper venue

  - Broad definition of where claim arose

  - Unsure whether you need more or less than IPJ to satisfy venue

b) Venue In Federal Courts

     Hoffman v. Blaski
     ( (Illinois) v. ((Texas)

     - no IPJ in Illinois, ( moves under §1404(a) to transfer to Illinois

     - no IPJ and no venue rules satisfied in Illinois-( waives venue

     - Can only change venue to a place where action could have been brought originally

     - Narrow construction of statute

     WHAT IF YOU ARE WRONG ABOUT IPJ?

      Dismissal may result in unfairness to ( 

      Goldlawr Inc v. Heiman 

                  -broad construction of §1406-allows transfer even though no IPJ

                 ( When you get it right-1404(Narrow construction

                      Wrong-1406(Broad construction. Discretionary-judge must believe it was good faith 

                 Hoffman, Goldlawr ( Case ends up where it could have been brought originally 

 c)  Which law governs with transfers? A(B

( §1404(a): IPJ and venue satisfied in A

  Law of A stays with the case, B applies A’s law
( §1406: IPJ but no venue in A

(1) Dismissal

(2) Transfer-B applies its law, you don’t get a break by making a mistake

Diversity Cases: Federal judge mirrors what state judge would do

                           Uses conflict laws that are appropriate

Non-diversity cases: Different districts might construe law differently, but it’s the same

                                 law( Where do you look for precedent? In your own circuit
( Not inconsistent with diversity cases.  Assurance that transfer won’t change law, not

   that it won’t affect the outcome                                

To what extent should difference in circuit law affect decision to change venue?

B. Forum Non Conveniens

-Move case from one system to another (State)

1) Dismissal

2) Refile-Test for statute of limitations here
-Purely discretionary

Piper Aircraft v. Reyno
1) (s remove to federal court

2) Transfer: District court in CA( District Court in PA.
      2 Different Types of Transfers for (s for Venue:
(i) Piper (IPJ) §1404(a): Carries CA law

(ii) Hartznell (no IPJ) §1406: PA law used
Judge entertains motion for FORUM NON CONVENIENS( Scotland

(: Argues that FNC will alter case by changing law.  Since FNC is about convenience it

     shouldn’t be allowed to destroy (’s case

S. Ct: Whether or not different law will apply is relevant, but not dispositive

No FNC in this case.  Courts are loathe to use FNC for a U.S. ( seeking a court

FNC often used to prevent foreign (s from coming in

Factors to be considered:
( interest of litigants

( convenience of original forum

( effect of keeping action in original court

( effect of dismissal

( effect of new court

( efficiency

( presence of evidence
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