1. INTRODUCTION: THE POWER OF LEGISLATURE TO ALLOCATE WEALTH

A. Limits on Legislative Power
· Legislature has the power to repeal its own statutes and those of earlier legislatures and lower legislative bodies, e.g. city ordinances.
· The Court will not look into the motive or intent to determine if the law was passed in a corrupt manner.  If the bill has met the Constitutional requisites needed to pass the law, it will not be overturned by the judiciary. (Fletcher v. Peck)
a. No standard of what is good motive or bad motive, corrupt or legitimate.

b. Unclear how many legislators needed to be corrupt before one can challenge. Some judges may also be corrupt

c. If private individuals could challenge legislation b/c of bad motives, all laws would be challenged and legislators would spend too much time defending them

d. Cope with corrupt legislatures by limiting power to redistribute property rather than inquiring into corrupt motives
· Once the government grants a track of land, it cannot take it back = property is important and legislature cannot pass ex post facto law that repeals old law which was used to convey land (Fletcher v. Peck)
a. Land empowers owner and gives freedom and liberty.  You cannot be coerced if you owns land and can support yourself.

b. Limits legislature's power to enact laws that take property so that they do not have too much power to interfere in people's lives.

c. Security of title to land is important


Cases:
· Fletcher v. Peck (1810) – Government sale of land before Peck was corrupted by fraud (legislature was bribed) so Peck never had good title when he sold land to Fletcher. 
· Court says grant is like an executed contract and legislature can’t take it away.

· Can’t punish individuals for government corruption

· The Corporation of the Brick Presbyterian Church v. Mayor of New York et al. (1826)
· In 1766 City of NY granted land for use as church and cemetery
· Attached to grant of land was covenant that the city wouldn’t interfere with use of that land
· 70 years later city passed ordinance prohibiting all further burials in Manhattan, church sues for breach of covenant
· Court says that city is allowed to change legislation based on changing circumstances
· How do we reconcile with Fletcher = difference between talking title over  property and legislating how property should be used
B. Police Power of the Legislature
· Government has the power to legislate for health or safety purposes, even if it interferes with individual property rights
· Legislatures can resolve issues with black letter law more efficiently than courts
· Legislature has power to do basically anything so it results in laws that support whatever the majority wants = enforces conformity
· Equal enjoyment = Can’t use your property in such a way so as to encroach upon the rights of others of the equal enjoyment of their land
· Aesthetics = City can pass laws to protect property values = if something is aesthetically unappealing it can be classified as a nuisance

Cases
· Commonwealth v. Cyrus Alger (1851) – pier was built out too far and court said it couldn’t be constructed against legislative restrictions
· Says that because courts can regulate for nuisance so can legislature = Gives the legislature the power to regulate borderline nuisance cases means they have a broad grant of police power

· People v. Stover (1963) – City enacts regulation prohibiting clotheslines in front yards in reaction to “protest” against taxes by Stover
· Court says that the clothesline reduces the property values of the surrounding houses
C. Government Compensation for Takings (5th and 14th Amendments)
· Any kind of permanent, physical occupation of property allowed by government constitutes invasion of property rights of the owner and is deemed a "taking" regardless of what public interests it serves
· Allowing government to physically occupy land destroys private owner's property rights and they deserve compensation

Case
· Loretto v. Teleprompter Manhattan CATV Corp. (1982) – Supreme Court rejected a New York statute allowing cable companies to attach wire and connection boxes to apt. buildings
2. TAXATION AS A MEANS OF ALLOCATING WEALTH

Iron Rules of Property
Rule 1: All property must be assessed at full market value

Rule 2: All people pay same % of assessed value for taxation

· Cases between 1938 – 1973 show that the courts will not impose on states the iron rules of equal taxation = they have authority to do almost anything 

· There are 2 cases that support the iron rule: Sioux City Bridge and Quaker City Cab
A. General Rules of Taxation
· States have wide discretion is making tax laws (validity of a taxation derives from the police power of the state as per regulation
· All similar property must be taxed equally = intentional and systematic unequal valuation for tax purposes is unconstitutional in the absence of a rational scheme (Sioux City)
· Before, Congress could not have different taxes for different groups because this would be discrimination (Quaker City Cab) ( this was later overruled by Lehnhausen which allowed corporations to be taxed differently than individuals
· Now, the tax only needs to be REASONABLE and to serve a PUBLIC PURPOSE in order to comply with the Equal Protection Clause of the 14th amendment. 
· Reasonableness of purpose only need be able to be imagined by court and does not necessarily have to be the real motive of the tax
· Courts should be very deferential to legislative enactments (Lehnhausen)
· Able to justify a tax if:

1. Going to achieve truer equality

2. If government can regulate an item then it should be able to tax to accomplish the same thing
3. Administrative Convenience - if administratively convenient to tax property in a certain manner (i.e. only changing assessments when land is sold b/c did not have computers) this will be acceptable

4. Custom = hard to argue that a tax is arbitrary if it has been doing it for a long time

5. If a tax can be passed on from primary payers to consumers, tax will be held constitutional (Pittsburgh v. Alco Parking)

Cases
· Pollack v. Farmers’ Loan and Trust Co. (1985) – Court declared income taxes unconstitutional and because of this case Congress passed the 16th Amendment allowing income tax without regard to census of states
· Sioux City Bridge Co. v. Dakota County (1923) – If all neighboring properties are undervalued for property tax purposes, an owner's land must also be undervalued so that his tax burden is equal to his neighbors
· ​old case so might not be good law but gets cited in Webster County case 
· stands for proposition that gov’t can’t tax out of staters and out of state business at a higher rate than those in state
· Equal protection laws in tax cases prohibits states from discriminating again out of state people
· Quaker City Cab Co. v. Pennsylvania (1928) – Question of whether a corporation could be taxed at a higher rate than an individual. Court said no but later overruled by Lenhausen.
· New York Rapid Transit Corp. v. City of New York
· Allied Stores of Ohio, Inc. v. Bowers (1959) - The legislature has broad ability to set tax schemes as long as there is some rational policy purpose behind it
· Lehnhausen v. Lake Shore Auto Parts Co. (1973) - corporate property may be taxed though individual property is exempt without violating Equal Protection.
· overrules Quaker City
· Corporations would have to prove that taxation is an invidious discrimination to prevail.
· stands for the proposition that government can tax in any way it wants with no limits, but other cases show there may be some limitations
· City of Pittsburgh v. Alco Parking Corp. (1974) - private owners of parking garages could be taxed at a higher rate than a public garages
· Court rejects claim of “taking” because finds that together the city and private parking lots don’t have enough spaces to satisfy need for parking lots in the city = parking lot operators could raise prices and pass tax to consumers
· Powell’s Concurrence ( says that there could be situations where the city’s imposition of a tax on a business that is competing with the city could constitute a taking without just compensation = might be cases where the court would strike down a tax if used to drive competitors out of the business competing with the government
B. Proposition 13
· Pre-Proposition 13
· method of assessment: assessors usually only assessed when something was bought or sold.  This was not a problem when there was no inflation.

· Once price increases: there was a huge inequity between taxes that people with identical property paid

· Proposition 13
· As of 1978, rolls back assessments to 1975-6 value ( if new construction, or if property is sold, basis of reassessment is the sales price or building price.

· Changes from a current value method to an acquisition value

· Adopted as an amendment to the State Constitution, legalizing an assessment process which has been used for years

· Effect is that people with same property pay vastly different rates depending on when they bought it or if they renovated it. 

· Deters businesses from expanding or changing location = only speaks to homeowners and residential problems
· Justification for Proposition 13
1. Legitimate regulatory purpose of keeping control of runaway inflation and real estate prices by fixing tax assessment could be imagined by court.
2. Protect expectations – land should be valued at what you expected it to be when you bought it = taxes shouldn’t increase just by virtue of the fact that you live in a newly attractive neighbourhood since you had no choice in the matter
3. State has legitimate interest in neighbourhood continuity, stability and preservation

· Criticisms of Proposition 13

· Opponents argue that it hurts all those who own land in CA after 1975, i.e. poor, young, and out-of-staters.  Also minorities will not own and therefore will not be able to take advantage of this windfall.
· Opponents also argue that under Sioux City, people being taxed at different assessments and not at the true value of their land, even if they own similar property.
· Created many practical problems = shows danger of having unsophisticated lay people draft laws about complex matters
· Point of Proposition 13 was to lower taxes, which leads to reduced public services ( the victims of whom are the poor, minorities, those without health insurance, the education system
· There are federalism concerns in these cases = there is no need for a uniform national rule (states can tax how they want).
· In order to protect federalism the supreme court will not enforce an iron rule of equality when it comes to taxation = most of the time states can do what they want to do (Nordlinger)
· The courts have almost no weapons for enforcing an order to a legislature to tax equally
· Concern that giving localities choice might turn into a race to the bottom ( if the Supreme Court can’t demand a uniform tax rule the states won’t do it because if one state has more onerous tax requirements than another they will lose out on business
· What is the appropriate role of the courts? 2 views:
1. courts should protect insular minorities that can not protect themselves.

2. courts can never create ideal society.  Courts don't have ability or resources to get rid of injustice only legislature can do this.


Cases
· Amador Valley Joint Union High School Dist. V. State Board of Equalization (1978) – possibility that 2 identical properties will be taxed differently, but majority held that it was fair b/c tax reflects price purchasers were originally willing and able pay for their property
· Allegheny Pittsburgh Coal Co, v. County Comm’n of Webster County, West Virginia (1989) - Allegheny pays 20x more in taxes than a coal mine next door because it was bought later and assessed at fair market value
· Court held the tax system (like CA Proposition 13), as applied by Webster County, was unconstitutional because it violated equal protection clause
· Seems like this can’t be good law if Proposition 13 is constitutional ( but Court says facts are different than in Amador
· Unclear what this case stands for but maybe nothing more than the proposition that states cannot impose higher taxes on out of state coal companies than in state ones ( but the case seems to say that it is about more than that and that there is some real requirement that equally valuable pieces of property be assessed and taxed at equal rates
· Nordlinger v. Hahn (1992) - Woman in CA claims that the fact that her house is taxed at a much higher rate than her neighbor’s identical house, just because she bought it later, is unconstitutional in terms of the equal protection clause but court rules against her
· Seems at odds with Webster County - county tax assessors method through Proposition 13 is valid even though it seems to be unequal.
· A conservative principle at stake that calls for a weak federal government and judiciary = states should be free to do what they want to do
· As practical matter we don’t want federal courts flooded with these issues
C. Taxing Different Areas with Different Schemes
· Tax scheme must have rational basis
· Equal protection does not require not require territorial uniformity (i.e. cannot compare downstate with upstate properties) (Colt Industries)
· Courts show a deference to legislature because it is procedurally difficult to push the legislature around.

Cases
· Hellerstein v. Assessor of Town of Islip (1975) – in New York, property systematically is being assessed at much less than it market value
· Tax scheme didn’t have a rational basis because law said assess land at full value and city had custom of assessing at a fraction.  

· Court also unsure whether it can throw legislators in jail for contempt so gave time and ordered legislature to fix. 
· Colt Industries, Inc. v. Finance Administrator of City of NY (1982) - legislature passes new statute in 1981 that says every property in NY state has to be assessed at X percent of market value, except in NY City or Nassau County (but doesn’t say what the rate in those two places is)
· this basically goes against the Hellerstein opinion but Court holds statute constitutional

· allows New York City and Long Island any tax scheme decided by gov't but rest of state has set policy.  Ct. says both equal, just different procedure.  
D. Other Cases
Adlerstein v. City of New York (1959)
· Plaintiff electricians claimed a $250 licensing fee was unconstitutional under equal protection
· This fee covers inspection of work done by electricians ( unfair to require individual electrician who does little work to pay same as large contractor w/ big business
· Court strikes down statute as unconstitutional
a) not a revenue statute, a rationale will not suffice
b) the fee collected has no relation to the cost of licensing prospective electricians.
c) it is effectively a regressive tax which acts to preserve a monopoly of the electricians by keeping the poorer ones out.
Gay Alliance of Genesee Valley v. City Assessor, City of Rochester (1994)
· Non-profit organization advocating for gay rights denied tax exemption by city for property it bought
· Court said non-profit falls w/in general categories, is similar to others who were granted status ( city clearly acted in discriminatory way and violated equal protection
· Why should a civil rights advocacy group get a tax exemption when usually under the law advocacy groups are not eligible for tax breaks

· Nelson thinks this case is wrongly decided because the judiciary has no place second guessing the decisions of the city legislature
III. EMINENT DOMAIN AS A MECHANISM OF REDISTRIBUTION
A. Public Use Requirement
· The power of eminent domain under the 5th Amendment mandates that property may only be taken from individuals when it is to be used for some public purpose
· Market failure and aesthetics are considered valid public purposes (Schneider)
· Court can take land from one private individual and give to another if it determines that taking furthers a legitimate public purpose (Poletown)
· A government can take property for its own use (Raiders)
· Can take property to subsidize a project (Courtesy Sandwich Shop)
· As long as there is a public interest, court doesn’t care how it is carried out (Hawaii)
· In the last 10 years there has been a property rights movement ( Hancock which overrules Poletown is an example of this movement but there are problems with these new provisions. 

· When someone has a business project that will bring economic development to the area , city will have to say no thanks under new law/initiatives = same as tax issue ( businesses will go to states that do not have such restrictions and will give benefits to developers and businesses

· One could add to the state constitution a prohibition on taking land for economic development purposes ( but to get around it the municipality will take land for another purpose as long as the aesthetic loophole remains open, or if it is blighted

· Could instead draft rule to prohibit takings from one private person to give to another private person ( but if we decide we need it badly enough the government can take it and run it itself and will lease it. 

· If the public/government is convinced that it is necessary for some sort of taking to occur the court can always find a way around the drafting

· Courts have to learn from the tax cases that if you have a situation where economic development is necessary for the survival of a town, the court will find a way to allow takings to keep the town open
· How do we deal with excessive takings and infringements on property rights?

· New Deal approach would be to make takings expensive enough by compensating people fairly and generously ( this way the taking becomes less objectionable to the people who are losing property and you raise the expense of these projects so they won’t be carried out unless they are really important

Cases
· Taylor v. Porter (1843) – municipality wants to minimize unsightly driveways, and passes an ordinance that says once you build a house and driveway, you must permit a neighboring homeowner to connect up to it
· government can never take private property to give to another private person
· This concept has since been modified
· Schneider v. Dist. Of Columbia Redevelopment Land Agency (1953) – taking of slum property for health/safety reasons = traditional justifications for police powers
· If taking has public purpose, does not matter if subsequently sell land to another private individual
· Court basically lets legislature do whatever it wants
· Berman v. Parker (1954) – It was within the legislature's powers and rights to take on a project to beautify the community. 
· expands public purposes in Schneider to include aesthetic reasons
· as long as there is just compensation the taking is legitimate
· Poletown Neighborhood Council v. City of Detroit (1981) – condemnation of private land and transfer to G.M. to build assembly plant primarily serves a public interest
· Economic development is a legitimate public purpose and private land can be given to another private entity to serve this purpose
· Poletown has been overruled in Michigan and is one of key cases that has given rise to backlash against eminent domain
· One of the few cases where black workers were privileged over whites
· Courtesy Sandwich Shop, Inc. v. Port of New York Authority (1963) – Railroad going bankrupt, Port Authority builds the WTC and saves railroad out of profits. Sandwich shop taken in the process = legit since taking had an economic purpose
· City of Oakland v. Oakland Raiders (1982) – intangible property can be taken under eminent domain if a public use can be shown
· Hawaii Housing Authority v. Midkiff (1984) – Hawaii determined that a small group of people owned almost all the land in Hawaii, resulting in people wanting to buy land but unable to
· Court said that condemning land in order to correct for oligopolies was within the public interest
· Government does not have to have possession of the property before selling it to private individuals
· Moskow v. Boston Redevelopment Authority (1965) – the government appeased bank's protest on taking by allowing it to occupy another seized building during development of Government Center

· Blatant taking of one person’s property to give to another, but Bank had money and this became an election issue

· Like Fletcher v. Peck = court won't inquire into corrupt motives of gov’t 
· Wayne County v. Hathcock (2004) – County sought to condemn the property owners' land for the construction of a large business and technology park. 
· Overruled Poletown

· Condemnation unconstitutional  because taking not for public use since: a) park not an enterprise dependent on use of land that could be assembled only by government b) park wouldn’t be subject to public oversight after sold to private entities c) no facts of independent public significance, such as health and safety issues, that might justify the condemnation
· Kelo v. City of New London (Supreme Court 2005) – city approved development plan that called for construction of waterfront hotel, marina etc. and authorized the agent to purchase property in the area or to acquire it by eminent domain
· City's exercise of eminent domain in furtherance of economic development plan satisfied constitutional "public use" requirement
· Although owners' properties weren’t blighted, the city's determination that program of economic rejuvenation was justified was entitled to deference
· Using taking clause to redistribute wealth and promote economic development = consistent with New Deal thinking
B. The Just Compensation Requirement
1. Measures of Fair Market Value
· Need to figure out how much a piece of land is worth = full market value

· in most jurisdictions for tax reasons property assessed at full market value

· Full market value is the price a willing buyer will pay to a willing seller

· 3 ways to determine value of land
(1) Comparable Sales
· price other buyers have paid to sellers for similar property
· most favoured method
(2) Reproduction Costs less Depreciation
· What it would cost to build something comparable today minus the amount that it has deteriorated since it was built

· If significant repairs have been made may need to add that price on

(3) Capitalization of Income
· i.e. Invest $100,000, get 5% interest so your income is $5000

· $100,000 (value) x .05 (rate of return) = $5000 (income)

· If you know two of these values you can figure out the 3rd
· So if we know what income is being earned on the property and what the standard rate of return is for investments (property of this kind) we can figure out the value of the investment

· Determination of value of land is a question of fact determined by a jury with experts testifying as to their estimate on value
· Juries decide on what compensation people should get and typically seems to be sympathetic to people who lose their land, but on the other hand they are all taxpayers and money for eminent domain seizures comes from taxation
· Land has to be valued on the basis for which it was zoned for (Eden Memorial Park)
· Courts can use any fair and nondiscriminatory method of valuation in order to allow flexibility w/ different types of property (Merrick)
· If you aren’t satisfied with what the administrative agency has done in assessing your taxes you can appeal ( administrative agency receives substantial level of deference from courts because: (Riley)


1. Courts don’t understand it as well



2. Courts don’t want to get involved



3. There are so many cases



4. There are reasons to think the agencies are actually trying to be fair 

Cases
· United States v. Eden Memorial Park Ass’n (1965) – Court does not allow the 6.5 acres un-zoned for cemetery purposes to be valued for cemetery purposes, since the landowner was aware of future use for highway purposes
· Tigar v. Mystic River Bridge Authority (1952) – Tigar has 2 tracts of land he plans to develop as a single unit to be used as a refrigeration plant - Government takes one of the tracts of land to build a bridge. Dispute over how much compensation

· expert testimony used, can get away w/ a lot, though courts won't buy it if expert lacks specific expertise
· Lynch v. State Board of Equalization (1985) –Tax collectors don’t want Proposition 13 (which limits tax increases) to apply to oil wells since their value has greatly increased. Oil well owners argue that proposition 13 applies with its full force = oil wells are to be valued at their 1975 value, and since they never get sold and never new construction, except they want to subtract every year for the amount of oil that has been taken out of the ground. Court rejects this = in 10 years most oil wells will be worth zero for tax purposes but in reality will be producing far more oil at a higher value because prices have gone up
· Rule 468 Compromise - Assessment does not change if pump out same amount of oil even if price goes up.  But if a price increase results in new proved reserves increases, there is a new assessment on this new oil reserve but old oil amount keeps the same assessment.  
· These new proved reserves are additions to the property right and should be assessed, yet old reserves assessment are preserved pursuant to Prop 13
· Court fashions a compromise between competing valuation methods to satisfy both parties.
· Merrick Holding Corp. v. Board of Assessors of County of Nassau (1978) – Merrick built a new shopping centre and to draw in large stores offered them below market value rent then charged all other stores market value. 
· Court held that the assessor didn’t have to accept the landowner’s estimate of the value of the land as reflected in actual rents = merely had to be fair and nondiscriminatory
· This case tells us that if someone makes a bad deal and rents out their property cheap, this does not affect the property value and you have to pay taxes as if you were renting it at market rates
· Riley v. District of Columbia Redevelopment Land Agency (1956/57) – Case deals with just compensation when what would appear to be reliable sales data does not seem fair
· Riley will get a less than market rate for her house because the debt burden will be discounted ( an instruction to the jury on remand

· There are circumstances where the government really needs to take property, but it should be made sure that compensation is adequate
· Mrs. Riley is clearly poor and when you think about it this way this case is one of the classic cases we should be worried about of a poor person being deprived of their house
· Riley bought her house at the high price she did because the market forced her to do so = it is at that market that she should be compensated.
2. The Impact of Government Activity on Value
· When Government taking will affect value of land, how does this impact on takings and compensation?
1. Can we ask a higher price where a government project will raise the value of our property? NO
2. Can we claim damages when a government project will trash our property's value? YES
3. At what point in project's development is our value frozen with regard to valuation requirement? When government becomes committed.
· BASIC RULES:
1. Condemnee does not get enhanced value resulting from the government project
2. Determine what part of the enhancement of value is because of the project by looking at the date that the government became committed to the project and any enhancement of value after that date the condemnee doesn’t get
3. Date of commitment is a question of fact
1) When government takes property, it does NOT have to pay for any value it has conferred on the property

· If property is condemned and value of nearby property increases because of the taking, government will pay increase in value of nearby property if it is also condemned.

· BUT, if the entire area is condemned but property taken piecemeal and the value of the property taken last has increased because of earlier takings, gov't does not have to pay for these increases (US v. Miller).

· Line of distinction is when the gov't has made a "definitive commitment to the project." 

· Some investors may be treated unfairly if price goes up b/c of inflation and not because of taking. If increase is b/c of market, government will compensate.  Government will not compensate if it caused increase.  Let trial judge decide which was the cause (US v. Cors)
2) Government does not have to pay for possible use of property which would increase its value but pays for its value at time of taking.
· Government also will not pay for increase in value of land that it would confer if it gave its permission to use it in a certain manner, e.g. hydroelectric plant (U.S. v. Twin City Power Co., see also US v. Fuller ( Taylor Grazing Act)

3) Government must pay fair market value for property at time of "definitive commitment to the project."

· If price of property goes down, government must still pay original price.

4) Improvements made to property by lessee are to be assessed at their value in place over their useful life w/out regard to the term of the lease (Almota Farmers Elevator Co.) 

· Compensate in Almota but not in Fuller because elevator company negotiates with railroad to give them a property right.  Farmer cannot negotiate with government so not property right.

5) Defacto Taking
· Government can defacto take land w/out actual taking (i.e. no court order) if the value of land decreases significantly b/c of government's "affirmative value-depressing acts."  

· Compensation will be based on value before this defacto taking.  

· MUST have substantial impairment of owner's right to use or enjoy property.  (City of Buffalo v. J.W. Clement Co.)
· BUT - Mere announcement or manifestation of intent to take is not a defacto taking.  Reduction in property value in this case is just incidental to ownership.


6) No Lost Income
· Government will compensate for fair value of land but not for lost income from investment.  

· e.g. City authorizes taking and company moves, but city does not actually take land until two years later. Government will pay fair market value of land but will not compensate for lost income (i.e. interest) during those two years that land was not used. But can still recover inflation in opposition to Miller.   (City of Buffalo v. J.W. Clement Co.)

7) If no taking, no compensation
· If government has only caused "blight," i.e. delay in taking has transformed area into undesirable area for residential or commercial purposes, and this blight has devalued property, gov't will not compensate.  




· Reduction in value incidental to ownership. See also #3.  (Fisher v. City of Syracuse)

· Nelson thinks this is wrong.


Cases
· U.S. v. Miller (1943) – value of land should be measured at the time the government commits to the project, rather than the actual taking ( this prevents landowner from getting enhancement value, and compels government to compensate even if property depreciates
· U.S. v. Cors (1949) – Government condemns Cor's tugboat during WWII, Cors wants more money
· It is not fair that the gov't be required to pay the enhanced price which its demand alone has created
· U.S. v. Twin City Power Co. (1956) – Company buys land along banks of river to use the water for hydroelectric purposes. Government says that they want to use the water for same purpose and wants the company’s land
· 5-4 majority says that they can’t have the value of the land with the water value added since the government owns the water and has control over it
· government pays only for the land taken, and not for the rights which it would have had to grant anyway
· U.S. v. Fuller (1973) – Where government grants grazing rights to landowners and then condemns land, should it compensate for the increased value of the land due to the grazing rights?

· Government doesn't have to pay for the element of value based on the use of Fuller's fee lands in combination with the governments permit lands (under Talyor Grazing Act) = created no property rights

· It’s not the location that gives the land its value, but instead the possible receipt of a government permit that increases the value
· case similar to Twin City Power ( what the government gives, the government may take without compensation
· Almota Farmers Elevator & Warehouse Co. v. U.S. (1973) – Grain elevator company has 10 year lease for grain elevator owned by the railroad that it renews every time. Government takes by eminent domain and wants to pay only for the 7 ½  years remaining on lease
· Court says elevator grain co. had reasonable expectation that the lease would have been renewed and he should be compensated for it = his property was worth more than just 7 ½ years of value

· distinguish from Fuller = distinction is between value that the government has conferred in the past not connected to a specific project compared to value that is created from a current and specific project
· City of Buffalo v. J.W. Clement Co. (1971) – P claims taking occurred as of the date he was told to move out,  because he was not able to rent property in the time between the announcement and the actual taking
· Court says a mere intention to condemn doesn't constitute sufficient dominion or control over the power of the landowner over his property to amount to a de facto taking
· Nelson thinks decision is wrong = seems to be at odds with principle of compensating the condemnee for what they have lost
· Fisher v. City of Syracuse (1974) – Syracuse is going to condemn property in slum/blighted area and redevelop it ( the project is announced but nothing actually done on it but property values fall in the meantime

· Not a de facto taking, as per Clement = condemnation blight here was a speculative risk of ownership.
3. Incidental, Consequential, and Severance Damages
· Incidental damages - injury suffered incidental to ownership of land. Government takes land so factory must be moved.  Moving and building costs are incidental.
· Consequential damages - damage as a consequence to gov't taking.  

· Most courts will give consequential damages to a condemnee whose property is only partly taken for what the city does on the land that is taken ( especially if the consequential damages that occur are peculiar to the land that is left after the taking

· The Minnesota court in dictum said that if land that is not taken suffers special and peculiar damages related to the government project, that individual should be able to recover those damages from the government = could be rule in Minnesota
· Severance damages - Gov't partially takes land.  Owner will be compensated for property value of part taken and also any decrease in property value of part not taken caused by partial taking.

a) If part of property is taken and this part "constitutes an integral and inseparable part of a single use to which land taken and other adjoining land is put,"  owner entitled to recover full damages even if portions of public improvement are located on land taken from surrounding owners. 



( (City of Crookston v. Erickson) 


( Court acts arbitrarily in this case because gives compensation to one 


     neighboring piece of property but not to another.  

b) Gov't partially takes property right of access when widens road such that they do not intersect but cross over each other.

· Court thinks that it is a taking so P gets relief.

· Nelson thinks it is a consequential damage and there should be no relief.  P still has access, just must take a longer route to get there.  Nelson thinks ct just wants to compensate landowner.  (People v. Ricciardi)

c) IMPROVEMENT - Government must still compensate for land taken as severance damage even if rest of property increases in value. Government cannot subtract benefit from compensation.  Reasons for this:
i. Gov't may change its mind and not complete taking.
ii. Fairness in taxation.  If gov't takes part of your land but does not compensate you b/c your land value increases, you pay through the taking of your land.  But neighbors who also benefit from taking have not contributed anything.  So compensate so no one pays.
iii. Ct. wants to give compensation.  If unsure, err on the side of giving $.


Cases
· City of Crookston v. Erickson (1955) – City condemned 3 properties so it could build a sewage treatment/disposal plant. City takes all of property A but only part of property B. Does B get anything for the diminished value of the rest of his land?
· Because the use of B's property was integral and inseparable to the plant and to the remaining uncondemned property, B should have been compensated for the reduction in value to his uncondemned property
· Rand v. City of Boston (1895) – City condemned a strip of land to build railroad near owner's property. Owner had rental dwellings on property. After railroad construction because of noise and dust owner had to lower rents and accept a different class of tenants. Since Rand's land did not actually suffer condemnation of a portion, Rand is not entitled to damages
· People v. Ricciardi (1943) – Construction of underpass will block all access to and from the main highways to D's property = D is given severance damages
· Ricciardi seems to say that as long as you suffer consequential damages, you get compensated even if you didn’t have any land taken
· In re Water Front in City of New York v. City of New York (1907) - 
· If you benefit economically from the government project, one view is that the government shouldn’t owe you anything for the taking
· If the economic value of your land is being increased by the project, it is impossible to have consequential damages but there may be loss of consequential gain (which you cannot recover) if there were other more beneficial ways to do the project that weren’t chosen
4. JUDICIAL DETERMINATION OF COMPETING PROPRIETARY CLAIMS

Overview of Chapter ( 2 people claiming rights to same piece of land; how to resolve claims?

1) Starting point ( Who has the deed? If you have deed, then you have the right to exclude


2) Adverse possession 
( Where there is a conflict in deeds, the ultimate evidence is who 

    actually has been occupying land.


3) Nuisance ( where deeds are clear, but one neighbor's activity damages another. Must 

    resolve conflict between different uses by looking to the character of the neighborhood

4) Easements

   
1. claim there is a special relationship between lands


   
2. carve out a small property right on adjoining lands


5) Condition ( carve out right over time.
A. Adverse Possession

· Adverse possession = If private individual takes land for required statutory period of time, person will become owner of title through adverse possession

· Basic notion that if you have been in possession of land since some determined date in the past you are then the rightful possessor though not the true owner (assize novel disseisin)
· Purpose = to resolve evidentiary problems of property ownership.  

· Should use title to determine ownership, but since paper record not always reliable the determination is made by who is currently occupying land
· Adverse Possession serves a useful purpose in 2 contexts:
1. You are occupying your house and for some reason your deed is gone (i.e. records burned) = only way to show title is to show you’ve been in possession

2. More often used to resolve boundary line disputes where there was a mistake in delineating boundaries and there is no dispute for years and later someone challenges it = use adverse possession to show you have title

Elements to Prove Adverse Possession:
1. Possession must be hostile and under claim of right
· Good faith belief that you own land, or knowledge that you do not own land but intend to take land through adverse possession
· Can’t have adverse possession if have permission of owner to live on land
2. Possession must be actual
3. Possession must be open and notorious
· must make it public knowledge that you think you own land
· i.e. act towards property as if you were the owner.
4. Possession must be exclusive
5. Possession must be continuous
· occupant abandoning possession (leave without intent to return) will break continuity
· But occupant does not have to be present at every instant
· Tacking = to use a predecessor's time of adverse possession there must be privity of estate between occupant and predecessor
· Statute of Limitations = adverse possession matures into full property ownership (fee simple) after passing a certain period of time, generally, twenty years.
· If true owner has a disability, e.g. infancy, insanity, or imprisonment, existing at start of adverse possession, the statute of limitations for the occupant will not begin running until disability is removed
· If adverse occupier uses part of land but claims entire property, does she get it all?

· If occupier claims title to all, she will receive all even if only occupied part
· If occupier cannot or does not claim title, she will only receive part of land that she actually adversely possessed

· Just Compensation and Adverse Possession
· If government taking of land that was taken by adverse possession, occupant entitled to damages for interference of use of land but not for value of property since occupant did not have title to property (Winchester v. City of Stevens Point)

· Adverse Possession of Government Property 
· Statute of limitations for adverse possession of government property held in private is longer = 40 yrs instead of 20 yrs.

· Adverse of possession of government land held in the public trust, e.g. forests or parks, will not give one title ( probably get $ damages

· Rights of adverse possessor:

· Can still lay claim to title of land through adverse possession even if did not meet time requirement = even a person without good paper title or mature ownership by adverse possession may bring suit against someone who tries to forcibly eject him ( mere possession gives right to sue

· Only legitimate title holder who has real deed can eject adverse occupant

Cases
· Belotti v. Bickhardt (1920) – Hotel has been built over the real property line of the parties and the deed describes the boundary as not including part of the hotel
· Transfer of ownership was intended to include entire building
· Adverse possession occurs ( satisfies policy aim of settlement of land claims 
· Actual use/exploitation of land is better evidence of title than a deed.
· Tapscott v. Cobbs (1854) – Prior continuous possession under claim of right, even though not enough to give title by adverse possession, gives priority over trespasser
· Stands for proposition that even a person who doesn’t have good paper title OR a mature ownership by adverse possession can sue by possession

· Way of keeping peace and giving people security in what they posess
· Exception = possessor doesn’t have the right to sue the true owner
· Winchester v. City of Stevens Point (1883) – P said city damaged his property by building dike in front ( to claim damages, P needs to prove he has a claim to property
· Policy: don’t want to compensate twice if true owner claims damages too
· Hinkley v. State (1922) – Property owner along Hudson river built pier, 100 years later State wants to condemn the pier to improve navigation but says they own the property already and don’t have to pay compensation
· One cannot acquire title from the state by adverse possession, at least in connection to public property compared to private property
· Can’t expect government to always monitor their property

B. Nuisance
· Nuisance = anything wrongfully done or permitted which injures or annoys another in the enjoyment of his legal rights
· TEST: To meet the test of whether a proposed use constitutes a nuisance, the evidence must show the proposed use of the property under the circumstances was unreasonable (Nicholson v. Half-Way House)
· Landowners must show that the invasions of their property rights were repeated and aggravated in nature (Alevizos v. Airport Commission of Minneapolis)
Possible Factors in determining Nuisance
1. Type of activity: Powell ( funeral home is a business and does not belong in a residential area. Whereas; Nicholson ( halfway houses have to be in cities to fulfill their purposes

2. Type of people harmed: people harmed by the halfway houses are probably lower class, and the other cases probably involve upper middle class residents.

3. Purpose of activity: exception exists when government determines an activity is good and needs to take place in certain areas, or is very strong for local economy.

4. Policy difference: maybe just judges with different value systems

5. Independent variable: whether people are actually harmed, not just fears about a potential future harm.

6. Level of Guilt – did you “come to the nuisance” (Dell Webb)
The Coase Theorem
· Theorem stating that market forces will dictate that the use of property will be its most efficient use regardless of the law
· Tells judges to ignore issues of efficiency = doesn’t want judges to worry about what is most economically efficient thing because economy can take care of itself
· Judges are to ignore considerations of economy and social utility unless someone can identify costs that will prevent the economy from taking care of itself
· Commentators use this theorem to argue that the courts should allow market to determine use of property and should not interfere through nuisance decisions
· Efficiency argument = if nuisance is in industrial part of country and nuisance helps business, courts may be reluctant to enjoin nuisance (Rose v. Socony-Vacuum Corp.)
· Way to think about the efficient result is to ask what a single person seeking to maximize their house would do if confronted with the question
· Instead of focusing on efficiency, judges could be interested in doing justice (Nelson)
· Conservative positions (those who are adherents to the free market and against redistribution of wealth) on the use of the coase theorem: 
1. Argue that free market will take care of itself and judges shouldn’t interfere. When actors make money acting in the free market judges shouldn’t redistribute.

2. When there are transaction costs, judges should attempt to achieve the result that the market would achieve and let profits go to those who’d normally get them

· Liberal (those who are concerned about more egalitarian distribution of wealth:
1. Argue we should let the market take care of itself and take the money the market produces and redistribute it to underdogs

2. If there are transaction costs judges should do what the market would do without those costs then try and distribute the money

Cases
· Rose v. Socony-Vacuum Corp. (1934) – Rose is a farmer whose water is contaminated by oil refinery. Court says Rose has no remedy. 
· Policy decision = favours oil over other use, unavoidable accident of growth of population/industry such that individual rights have to be surrendered for the benefit of the community as it develops and expands.
· Stevens v. Rockport Granite Co. (1914) – where granite quarry and residential homes have long co-existed court limits quarry's operation of machinery, since the quarry can't suddenly change character of the neighborhood by introducing noisy machines

· Must continue using land the way it has been used, or has to pay damages

· in order for a noise to amount to nuisance, it must be harmful to health or comfort of ordinary persons -- reasonable man standard

· granting injunction depends on whether remedy by damages will be adequate
· Powell v. Taylor (1954) – Home owner in what seems to be a residential neighbourhood wants to convert house into a funeral home
· most courts will hold opening of new funeral home to be nuisance, due to decline in property value and emotional discomfort
· About justice = people moved into neighborhood with reasonable expectation it would remain a certain way and court wants to honor that
· Nicholson v. Connecticut Half-Way House, Inc. (1966) – Property owner wants to convert house into half-way house for people released on parole. Court holds that the property owner’s proposed use as a half-way house is reasonable, and no specific evidence that property values will go down or that there will be harm
· fears of neighbors based purely on speculation can’t justify injunction
· Alevizos v. Metropolitan Airports Commission (1974) – Residents of neighbourhood near airport bring nuisance claim because of noise of jets. Court says that landowners have right to compensation if the noise from the airport caused a decrease in the market value of their property
· Differences in cases = both the funeral home and the airlines are profit making, whereas the half-way house was not
· Boomer v. Atlantic Cement Co. (1970) – Cement company found to be a nuisance. But economic value of company greater than the nuisance caused to neighbors. Company can stay but neighbors get compensation for having to live with nuisance

· Court takes economic issues into account when determining a just outcome
· Pendoley v. Ferreira (1963) – Piggery was established for years but town expanded and neighbors got closer ( stench, flies and health risk = nuisance. Piggery has to close down and gets no compensation. 
· Why no compensation? Development just happened and there was no one person who created the situation (unlike Dell Webb), pig farmers can sell their land to a developer for a huge profit
· Spur Industries, Inc. v. Del E. Webb Development Co.  (1972) – Webb bought land near cattle feed company and built housing development. Dell sought to get the cattle company enjoined as nuisance because of smell. Court said that since Dell voluntarily “came to the nuisance” since it existed before he was not completely innocent and Dell was responsible for paying costs of moving etc.
C. Easements
1. Terms and Definitions
· Easement = a non-possessory interest entitling the owner thereof to a limited use or enjoyment to land s/he doesn't own
· as compared with covenants, an easement is a grant of an interest in land, while a covenant is a promise respecting the use/nonuse of land
· Dominant Tenement - Land benefiting from easement.
· Servient Tenement - Land that is burdened by easement.
· Dominant tenement can allow others to use easement of servient tenement and servient tenement cannot deny use as long as it does not overburden (Martin)
· Easement appurtenant = benefit of easement attaches to a particular piece of                          land and is usable by whoever is the owner of that piece of land
· Easement in gross = for the benefit of some individual or entity who does not own land in the neighbourhood to which the easement is attached
· Affirmative easement =  requires the owner of the easement to permit something to be done on it (i.e. right of way)
· Negative easement = when the owner of the servient tenement is prohibited from doing something 
· i.e. right of light and air means servient tenement can’t build a wall and bloc light and air from the dominant estate
· Elements of an easement (in Re Ellenborough)


1. Must be a dominant tenement.



2. Easement must accommodate the dominant tenement.



3. Dominant and servient owners must be different parties.



4. Right claimed by easement capable of forming subject matter of the grant
· Easements can be acquired by expressed grant, implied grant (implication) or prescription (adverse use)
· Duration of easements ( unless the duration of easement is explicitly or strongly impliedly limited, or the easement is extinguished by any of the given doctrines, it will continue to burden the servient tenement even though the land may be conveyed to another
· Common Easements


1. right of way: walk back and forth across a designated way.



2.  light, air, view



3. lateral support: promise to maintain whatever it is that supports adjacent building
2. Intention of the parties determines the kind of easements
1. an intention to create an appurtenant easement is determined by the reference to such matters as purpose and relation to the use of the land

2. one approach is to consider whether the easement holder would have any use for the easement other than in connection with a specific piece of land

3. courts prefer to construe easements appurtenant because ownership of appurtenant easements is more easily determined to be the buyer of the dominant tenement

4. negative easements are always appurtenant to land because they are designed to protect the dominant estate
3. Creation of Easements
   1) By written grant or reservation
· owner might convey his land but reserve an easement for himself
· an owner might convey a land in conjunction with an easement, where his current property will serve as the servient estate
· the owner of land might grant an easement in gross where his property will serve as the servient estate to the benefit of  the grantee
· Once create easement, difficult to destroy, unlike license
· Must be in writing to satisfy the statute of frauds

Cases
· Cottrell v. Nurnberger (1948) – Grant of easement must be in writing to satisfy statute of frauds
· In re Ellenborough Park (1955) – Once create easement of using park, cannot later take back to build high-rises
· Martin v. Music (1953) –Dominant estate owner sold land and successor allowed to use easement of sewer pipe that ran over servient tenement = easement ran with land
· Boatman v. Lasley (1873) – Easement of right of way must be appurtenant to land and cannot be in 
gross
· Geffine v. Thompson (1945) – Easement of having pipe cross onto many properties allowed because 
appurtenant to land even if not appurtenant to any one dominant tenement ( like railroads
     2) Creation of easement by implication or easement by necessity
· Created where parties have not expressly reserve easement but created by operational law.

· No writing is required

· Easements which are not specifically granted but customarily allowed and which are INTENDED by parties
1. Have these easements b/c cannot always put everything in writing or may have been forgotten.
2. Construe easements against drafter. If want to construe against grantee, requires more evidence of intent to overcome this assumption.  
· Easement by necessity:


1. requires both dominant and servient tenement to have been commonly owned


2. requires enjoyment of new property to be impossible without the easement
· Courts balance necessity of easement with its burden on servient tenement
· Courts are less likely to grant negative easements

Cases
· Van Sandt v. Royster (1938) – Court could grant easement of sewer line for drafter if other parties were aware of the easement. Nelson disagrees that buyers were aware of easement
· Estate of Waggoner v. Gleghorn (1964) – Easements of necessity are not created by necessity but by custom.  
· Maioriello v. Arlotta (1950) – Court less likely to grant easement of light, air, and view b/c not as necessary as a sewer pipe which affects more significantly the use of land ( also sewer line less of a burden because it goes underground.
      3) Easement by prescription
· Acquired in much the same way that title is acquired by adverse possession, only here is based on use rather than possession

· Elements of easements by prescription
1. open and notorious use without attempt at concealment

2. hostile use under claim of right

3. continuous use for the statutory period.

4. uninterrupted and exclusive use: mere protest not considered to interrupt use
· No prescriptive easements for light, air and view
· Do not allow this easement because restrict development of property (especially in cites) and other person can do nothing to stop you from enjoying light and air adversely to stop statute of limitations from running

Cases
· Parker v. Foote (1838) – No negative easements by prescription
· Dartnell v. Bidwell (1916) – Do not have to be using easement at every instant.  All owner of servient tenement has to do to stop the statute of limitations from running is write you a letter saying stop using X as easement
· Romans v. Nadler (1944) – Should also be continuous and hostile and under claim of right like adverse possession.

· Infrequent trespasses by neighbors are not easement but just allowed because assume it is a neighborly thing to do

Statutes
· Arkansas Statute Ann. § 51-1002
· Texas Civil Statute – Article 6627
· Washington Rev. Code § 65.08.070

D. Covenants and Equitable Servitudes
1. Covenants Generally
· Covenant = restriction on use of land

· Covenants are easier to destroy and create than easements
· Three kinds of covenants (Spencer's Case)

1. If covenant related to land, then "runs with the land."  Covenant that "runs with land" binds all subsequent owners of land






( i.e. if X leases house to Y for 5 years, Y is required to keep house clean

2. If covenant not related to land, covenant does not concern land and does not run with land



( i.e. if X leases house to Y and Y promises to work for X

3. Covenant to build or add to property to be leased. This covenant depends on the intention of the parties as to whether it runs with the land or not.



      ( i.e.  X leases to Y on condition that Y builds additional room to property
· Courts will uphold restrictions on property if they are: (Hercules Powder)
1. reasonable

2. not contrary to public policy

3. not in restraint of trade

4. not for purposes of creating a monopoly

2. Requirements of Covenants Running with the Land
a) Grantor and Grantee both intend that covenant runs with land

b) Covenant "touches" or "concerns" land.  If this is unclear, intentions of party always govern.  
· Touching and concerning requirement goes back to Spencers Case
· "Touching" might just be another manifestation of intent of parties
· Positive covenants that agree to do something on the land do not run with the land, negative covenants that restrict the use of the land do run with the land and is considered to touch and concern it

· But it appears that the rule in NY is that a covenant runs with the land if the parties intended it to do so and touching and concerning doesn’t matter
c) Privity of estate between party claiming benefit of covenant and party who is burdened by covenant.  This requires balancing the burden of the estate vs. the benefit of the estate. (Neponsit) 
Note on Privity of Estate
· Not only must parties intend the covenant to run and not only must it touch and concern the land, there must also be privity of estate
· To identify whether there is privity of estate must draw distinction between enforcing the benefit of the covenant and enforcing the burden of the covenant



A ----- B



Ι
Ι



C
D
· Enforcing the burden of the covenant = burden of the covenant is being enforced against a successor in interest of one of the original contracting parties (C enforcing against B or D enforcing against A)
· Enforcing the benefit of the covenant = successor in interest of one of the parties enforcing the covenant against one of the original parties (A enforcing against D or B enforcing against C)
· Horizontal privity = exists between A and B (original parties)
· Horizontal privity exists when in addition to contract, there has been a transfer of real property between A and B to which a covenant is attached = parties who each own their own pieces of land
· Horizontal privity not required to enforce the benefit of a covenant
· Vertical Privity = exists between A and C (original party and successor
· Vertical privity = to enforce the benefit of the covenant it is sufficient that the person seeking to enforce the benefit have acquired some interest in the land
· If you want to enforce the burden, the person enforcing must have the SAME interest in the property that the original owner did
· i.e. if. D is a subtenant of B, and A is trying to enforce the covenant against B. 
· D has acquired an interest in the property as B, but it is not the same interest that B had. If B had assigned all the rights and interests in the land to D, then A could enforce the burden against D, but in this case vertical privity does not exist so the covenant cannot be enforced against D
· To enforce the benefit of the covenant any interest in the property will suffice
Note on Covenants in Gross

Cases
· Spencer’s Case (1583) – Covenant to build brick wall does not run with the land because it doesn't touch and concern the land
· Miller v. Clary (1913) – Covenant that owner of mill will build & maintain power shaft ( an affirmative covenant does not run with the land, and can't be enforced against a subsequent owner of the servient estate

· this case is technically overruled but courts distinguish it so still good law
· Neponsit Property Owners’ Ass’n v. Emigrant Indus. Sav. Bank (1938) – Easement to use common facilities, and attached to the easement is a covenant promising to pay the fees to use the facilities 
· Exception to affirmative covenants that are not supposed to run with land
· Distinguish from Miller because not a commercial interest
· Nicholson v. 300 Broadway Realty Corp. (1959) – property owner agrees to supply heat to a neighboring property ( affirmative covenant to provide heat through pipes adequately touches or concerns the land and thus runs with it
· distinguishing from Miller is very hard
· 165 Broadway Bldg. v. City Investing Co. (1941) – Building owner paid money to the elevated railway to build connections and is to be repaid. Does the money get returned to the successor of the corporation who paid the money originally, or does it get refunded to the current new owner of the building = does it run with the land?
· This is an affirmative covenant since it is a covenant to pay money, so Miller v. Clary would tell us it doesn’t matter
· Court gets rid of "touching or concerning" requirement because the court is clear that all that is needed is intention and privity

· Court seems to think that the only thing that matters is intent, which is supported by the Neponsit case
· Bill Wolf Petroleum Corp. v. Chock Full of Power Gasoline Corp. (1972) –  P gas-station operator enters into 10 year contract w/ Amoco, After 6 years, successor in interest decides to buy gas elsewhere, Amoco argues covenant runs with the land
· Court holds even though there's intent & privity, it has nothing to do with land, so it does not run with land
· Relies on Miller v. Clary which says that affirmative covenants do not run with the land, and other cases were clarified as mere exceptions to that rule
3. Equitable Servitude 
· Equitable Servitude = only requirement is that a prior owner agreed to a restriction and a subsequent owner knew about it.  Restriction will be enforced regardless of whether the restriction is also enforceable as something else
· if land has restriction and land conveyed to successor, this successor is bound by restriction if has notice of the restriction

· The restriction can be created in any way.
· All the rules about easements that says that not every kind of interest can be created as an easement don’t exist when it comes to equitable servitude = modern open-ended policy sensitive doctrine that says when C acquires from B, with notice of B’s deal with A which makes the land less valuable, cannot get out of the deal

· If when you purchase the land you know there is a restriction on it, that restriction applies to you  ( you probably got the land at a lower price because of it, so wouldn’t be fair to let you ignore it
· Requirements of equitable servitude





i.
Person owning land agrees to restriction.





ii.
Successor has knowledge of restriction.

· Equitable servitudes used to enforce restrictions
Cases
· Tulk v. Moxhay (1848) – Conveyance of land from A to B. B agrees to maintain a portion of that land as a park in a square. B sells to C, who has full notice of B’s agreement. C says the covenant does not run with the land and is therefore not enforceable
· Court says that since C bought with notice of the restriction and would not be fair to not uphold the restriction
· Trustees of Columbia College v. Lynch (1877) – An owner may subject his land to any servitude and transmit them to others charged with the same and one taking title to land with notice of any outstanding right or claim affecting the right or use of the land, results in equity of servitude = statement of rule of equitable servitudes
· Shade v. M. O’Keeffe, Inc. (1927) – 2 neighbouring pieces of property - A running grocery store on his property, B agrees not to open a grocery store on his property. C buys from B for the purpose of opening a grocery store. A says that since C bought with notice of restriction it would be inequitable to allow him to get out of it
· Court says the restriction is contrary to public policy because the purpose of the restriction is to reduce competition, which is a good thing

· Public policy prevents enforcement of the covenant
· Hercules Powder Co. v. Continental Can Co. (1955) – Restriction was no one will enter business that will use pine or other wood products. Here the restriction is connected to the development of the land, and not just a restriction of competition like Shade v. O’keefe
· Petersen v. Beekmere, Inc. (1971) – Requirement of those buying interest in subdivision must also buy share of company that will manage recreation center is not allowed.  Some people in subdivision not required to buy shares but can still use rec center.  Unclear how will tax these people and also allows for-profit company to tax homeowners 
in arbitrary manner.  This is all contrary to public policy.
· Harrod v. Rigelhaupt (1973) – Common plan for neighborhood - if landowner has common plan for neighborhood, successor must follow covenant.  Here restriction was not to build homes higher than 15 feet.  D was enjoined from finishing addition to house because it was too high
· This is a coherent plan that has in mind preserving the views of everyone in the development

· There was due notice, it is equitable and reasonable so it is enforceable
E. Conditions
1. Fee simple absolute (Doctrine of Estate in Land)
· own all present and future rights to property (into the indefinite future

· At common law, there was only 1 way to convey a fee simple = owner had to convey it to a person “and their heirs” in order for it to be valid 
· If you didn’t put the words “and his heirs” it means that the grantee gets a life estate and the original owner keeps the fee simple and has a reversion following the termination of the life estate
· This has all been changed by statute
· in modern times, now assume fee simple and don't need words "and his heirs” unless there is something else that indicates it was only meant to be a life estate
· A grant to a person and his heirs gives the person a fee simple and his heirs nothing, because the grantee can turn around and sell the land
· The grant to x describes who the grantee is, and the words “to his heirs” are words of limitation which describe what was granted
· If you die, and have done nothing about the land, it will automatically pass to your heirs and it will continue to descend through the laws of inheritance
· You can also convey a fee simply absolute to someone else
· can convey the land inter vivos = while you are living
· can convey through a will
· When the fee simple owner conveys the land, he can convey less than the fee simple to a person
i.e. can give a 1 year lease. At the end of the lease the property either goes back to the original owner (reversion) or it can go out to someone else, in which case we might say that the other person has a remainder but more proper to say that person has an “interest in the nature of the  remainder”
· Pennsylvania Statute Ann. Tit. 21 §§ 2 and 3 (1955)
· Any deed or instrument in writing, containing the words grant or convey will give the grantee a fee simple unless the instrument says the grantee is getting less than a fee simple

· But if the words grant or convey are not used then grantee only gets a life estate

2. Fee Tail
· A grant to someone and his heirs of his body.  Descends only to heirs which are descended from original grantee (not collateral ones like fee-simple absolute, i.e. brothers)
· Kinds of fee tail: 

1. General ( to A and the heirs of his body by any spouse, however only legitimate heirs count for this purpose.

2. Special ( to A and heirs of his or her body by a particular husband or wife.
3. Male/Female ( can specify whether it applies to male or female heirs.
· Purpose = to make sure land remained in the family = about making sure that people’s wealth stays in the family and that the spendthrift kids don’t sell the land for cash
· when the familial line runs out, the title ceases to exist

· Problem with fee tails is that it tied up property = could not sell or mortgage property and this screwed up the market = kept land from being used efficiently
· Abolition of the fee-tail: different statutes have different approaches.  
1. 
Illinois Statute: a fee tail turns into a life estate in the original grantee with the 
remainder to the heirs of his body = a person who is granted a fee tail, instead of 
getting a fee tail gets a life estate, and the land passes in fee simple absolute to the 
person or persons to whom the estate would have passed upon the death of the 
original grantee



( Illinois Ann. Statute ch. 30, §5 (1969)
2. Pennsylvania statute: any attempt to create a fee tail is automatically transformed into a fee simple = Whenever anything is conveyed in fee tail it will actually pass as fee simple


( Pennsylvania Estates Act, 1947 §16
3. Rhode Island statute: adopts Il, rule if fee tail is created by will and PA rule if created by deed = Land conveyed in fee tail creates a life estate with the remainder in fee simple upon the death of the person to whom the land was granted




( Rhode Island General Laws Ann. § 33-6-10 (1970)
4. New York Statute: remainder is not destroyed by transformation of fee tail into fee simple absolute, but will become a conditional remainder = Says states entailed have been abolished. Every estate that would have been a fee tail as of a certain date will be a fee simple. But still restricts your ability to sell the land because you basically have a life estate


( New York Est. Powers & Trusts §6-1.2 (1967)
3. Life Estate
· X can grant a piece of property for life (normally this means for the life of the grantee
· Can however grant the estate to someone for the life of someone else = estate pur autre vie

· X can grant estate to son-in-law for the life of x’ daughter
· Estate terminates when the daughter dies
· If the son-in-law predeceases the daughter, the heirs inherit it
· After the person’s death, the 
land can be granted to someone else through a remainder or will go back to the owner through a reversion
Rule in Shelley’s Case
· Conveyance to A in life estate, remainder to A & their heirs. Grant to A, limitation of this grant is life estate, heirs of A get remainder and fee simple (b/c it says their heirs). Remainder merges into life estate, so A gets a fee simple. This means that A doesn’t have to give it to his heirs; thus, not tied up for two generations as it would have been in original conveyance.
· Rule in Shelley’s Case: Remainder merges into the life estate and A gets the fee simple

· Rule of law, applies to inter vivos & wills. 
· The whole point of the rule is let the land be immediately and totally in the possession of A itself, instead of tying up the land for 2 generations. 
· You only become an heir when the person you are inheriting from dies

· A grant to Bill, remainder to his heir and heirs, means that until Bill dies, we don’t know if his heir will inherit the property. Until Bill dies, there is no one else to sign a deed on that property. Whereas a Grant to bill, remainder in fee simple to Bill Jr., if bill and bill jr. collectively sign off you can convey the fee simple. 

Doctrine of Worthier Title
· Granting land to people's heirs still ties up land because we do not know who people's heirs are until they die ( so have Doctrine of Worthier Title
· If a grantor who is an owner in fee simple purports to create a life estate, an estate tail, or an estate for a term of years, w/ a remainder to the grantor's heirs, the remainder is void and the grantor has a reversion. 
· applies only to grants, not wills.
· presumption of grantor's intent, but can overcome w/ evidence
· i.e. "To B for life, remainder to A's heirs" -- creates a life estate in B and reversion in fee simple in A, which A can sell, thereby cutting off his heirs.
Marital Rights ( old common law rules, mostly overturned by statute
1) Estate of jure uxoris = as soon as they are married husband gets the use and control of the real property for the duration of the marriage, and gets total control in any personal property she brings to the marriage, but only for the duration of his life

2) Curtesy rights =  Once a child is born, man gets curtesy = he now gets the use and control of any lands that his wife brought to the marriage for the duration of his life (life estate), remainder goes to children of the marriage usually
3) Dower =  Wife gets nothing in any of the husbands property until he dies, in which case she gets a life estate in 1/3 of freehold lands he held during the marriage (any kind of fee or life estates are freeholds)
· Jure Uxoris and Courtesy were abolished in 19th century, and in many jurisdictions dower has also been abolished

· Now in NY, whichever spouse lives longest, if there are children, it is a 1/3 fee simple in whatever is owned by the spouse at the time of death. If there are no children then the spouse gets half

· In 8 states, property system is community property – whatever is brought to marriage is maintained

Conditional Fees
· Allows someone to have property subject to a condition = land can be granted for specific purposes, and when the condition ceases to exist, the fee simple comes to an end and there is a reversion of the land to the original owner

· Condition subsequent = fee continues until the condition occurs, and when the condition occurs the remainder of the fee goes out to someone else

· Condition precedent = fee terminates when the condition ceases to be operative, and then reversion takes effect
· Fee simple determinable - will get grant to land if meet a prior condition 
· Interest automatically terminates if condition not met
· Language would be "so long as" or "until" or "during."

· Fee on condition subsequent - Grant person land and can keep it as long as certain conditions are met
· Must take active measure in order to  state that condition not met
· Interest if condition not met is called right of reentry or power of termination
· DOES NOT END AUTOMATICALLY - MUST TAKE ACTIVE MEASURES TO STOP FEE SIMPLE.  
· Language would be "upon condition that" or "provided that."

· For both fee simple determinable and fee on condition subsequent, reverter interest in grantor if condition is not met
· 2 competing notions
1. Jefferson: past generations have no right to bind the present; any efforts to control land seem inappropriate.
2. Sidgwick: need incentives to work hard and acquire property.
· Difference between fee simple determinable & fee simple subject to subsequent condition:
· A fee simple determinable ends automatically, it is followed by some remainder interest that is contingent, after time of perpetuity rule passes, title is reverted to grantor – gets fee simple. But, if grantor doesn’t do anything for a while, grantee will start acquiring title to the land through adverse possession. 

· A fee on condition subsequent is a fee simple that could be divested by someone exercising a right of reentry or power of termination, but these aren’t certain w/in time period, therefore, if this right is void, then fee simple continues on & becomes fee simple absolute. 
· Difference in fee simple determinable and fee on condition subsequent important when dealing with statute of limitations.  

· If fee on condition subsequent, person challenging claim must take active measures and will only have certain amount of time to do so.  

· If fee determinable, land automatically reverts back to grantor and occupier may try to use adverse possession doctrine to attempt to keep property.
· Courts to some extent, when they confront someone who has drafted a document and meant to do some
· Court will sometimes give effect to the intentions of the drafter, but will usually do what looks like it makes sense and is a fair result

Cases
· Wolf v. Hallenbeck (1942) – Grant to a grantee to build a single family dwelling by certain date; failure to complete this condition will result in reversion 

· Court said too harsh to require a house to be built since materials are rationed during the war, so consider condition of building house on land a fee on condition subsequent
· Since P didn’t sue in time to comply with statute of limitations power of termination no longer possible
· Court is uncomfortable with notion that simply because a condition is breached the estate should be forfeited entirely
· Oldfield v. Stoeco Homes, Inc. (1958) – city sold land to D on condition that 
he fill swamp. Obviously fee simple determinable. But ct holds it to be fee on condition subsequent and city had to take active measures against D
· Automatic reverter would be too harsh against D
· Since both parties have ongoing relationship, allowing P right of reentry will enable them to renegotiate
· Court ignores text because city doesn’t actually want land back, just want the action taken. When real intentions in conflict w/ expressed intentions = court gives effect to real intentions.
· Board of Education v. French (1957) – Language is land is granted to grantee for public library purposes forever but then it is used as a grocery store ( seems to be language of fee simple determinable but court holds it is fee simple absolute
· The library has outgrown its existing facilities and has moved to new location.  Couldn’t build the new library on the land because wasn’t big enough
· Between the heir of the grantor (who never had any expectation of getting the land or money from it) and the library, the library should get the money
· Intention of the grantor was to give a piece of land for a library so as long as the proceeds from the sale of the land are used for library purposes, the presumed intentions of the grantor are being kept and the court will give effect to that since it seems to make sense and is just
· Charlotte Park & Recreation Comm’n v. Barringer (1955) – Reverter provision = in the event that the lands are not kept for playground and recreational purposes for use of the white race only then the land will revert
· Clear language of fee simple on condition subsequent but court holds it to be fee simple determinable

· Court says that if parties use courts to enforce this condition, violates 14th amendment = since it is a fee simple determinable, courts do not have to be used because reverter is automatic 

· Court wants it to be fee simple determinable because doesn’t want courts involved = allows racist result 
· Cornelius v. Ivins (1857) – Grant to use land on condition that RR is built on it
· This case shows how a court will try to make sense out of something and have the result that it wants regardless of deed
4. Remainders, Executory Interests and the Rule against Perpetuities
Rule Against Perpetuities
· A future interest (other than a reversionary interest) is void if on day when the instrument creating it comes into operation there is a possibility, however remote or unlikely, that such interest may not vest w/in a period of life in being (on that day) plus 21 years thereafter, plus (in case of a beneficiary who is conceived but not yet born) the period of gestation.
· Time of perpetuity is life + period of gestation (9 months) + 21 years
· Any interest that is not certain to vest within time of perpetuity is void because if interest is contingent one, and don’t know who will get it, it can’t be transformed into and sold as fee simple so it needs to be wiped out in order to keep titles marketable
· Rule against perpetuities is about making sure land titles remain marketable = that land not remain out of commerce for too long a period of time

· Purpose = Strike down future interests in unnamed people (the ownership which we cannot yet determine) because this interest in the land prevents the sale and mortgage of the land.  
· Addresses concern people have about passing on their land to their decedents.  
· Allow to plan ahead a maximum of two generations if you know your son will be alive when you die and can give it to grandchildren at 21.
· Rule of perpetuity is basically a policy judgment about how long we want to let person in the past control disposition of land into the future = how long we want land to be out of circulation

· Can basically do it for 2 generations, but that’s it. 
· Grant to A for life, remainder to his grandchildren keeps the land out of circulation too long

· The longer we let people in the past control last, the longer it is before that land can be turned back into fee simple and be sold
Remainders and Executory Interests
Example 1

· Grant by A to B for life, and if C survives B, then to C and his heirs.

· B gets a life estate

· C has a contingent remainder in fee simple, contingent on him surviving B. If C does not survive B then C gets nothing. 

· Vested reversion in A in fee simple on condition subsequent if C does not survive B. Reversion is subject to being divested if a condition occurs (namely that C survives B).

· None of these interests are invalidated by the rule against perpetuities since they will all occur within the lives of the actors + 21 years

Example 2
· Suppose A grants property to B and his heirs while B uses it for some specified purposes, then to C and his heirs

· B has a fee simple determinable

· C has an interest in the nature of a remainder that is conditional, because it may never happen = called an executory interest (rather than a conditioned remainder)

· Called an executory interest because at common law not every remainder would take effect because some would be invalid, but could be given effect if there was a use designated to them

· This is an executory interest if fee simple (always contingent, therefore subject to rule against perpetuities)

· This executory interest will be void because it is not sure to vest within in lives in being (people identified in granting instrument).

Example 3
· Grant of property A, remainder to his children at the age of 21 is valid, even though it is a contingent remainder (contingent on fact that A has children)

· Valid because it is certain to vest if it vests at all because time is within grant terms


Case
· First Universalist Society v. Boland (1892) – Grant of land to be used as a church in support of specified doctrines of the Christian religion ( When the church is diverted from that use, remainder to a specified group of people
· classic fee-simple determinable language and court says it is such, but in this case, when fee ends, property doesn't revert to grantor, but is given to someone else = so not a reversionary interest, but a remainder interest ( Court says the remainder is void.
· This remainder is a conditional one (since the church could be used in support of the specified doctrines forever)

· The remainder is not certain to vest within the valid time of the law of perpetuity (21 years + 9 months + lives in being), the remainder is void and there is a reversion to the grantor is the condition is broken
5. Circumventing the Rule against Perpetuities
· In order to make sure B and his heirs have the remainder, under modern law we can create a closed corporation owned only by the grantor

· The corporation would have title to the land and would thus have the right to convey the land to the church, subject to the condition, reversion to the corporation

· Can sell the shares in the corporation fee simple absolute. Corporation sells the vested reversion

· And can forget about rule of perpetuities

· Under modern law, can create closed corporation to get around rule of P. As owner, you have title to the land, can convey the land to a church w/ reversion to corp if no longer church, can then sell shares of stock to B, and you have basically accomplished what you want to accomplish by getting around rule of P. 

· Grant of property to the church if it follows the conditions, w/ remainder to B and his heirs creates a contingent remainder in B and his heirs w/h may not come into effect in life of B (unsure on next part). Since b doesn’t have remainder yet, he has nothing to convey, we don’t know what will happen w/ remainder so B doesn’t have right to give you a fee simple title. B is the one who can’t convey land – both church and A can. 

Estate & Gift Tax
· Increasing practice: Estate and gift tax & generation-skipping tax (way to have estate tax paid only once) – allowed to convey up to 2 million to anyone through generation-skipping tax-free – this is consistent w/ rule against P (can grant to grandchild, but not great-grandchild). 
· Or, can convey property to corporation that is charged w/ paying out income to descendants & their heirs, pay one time estate tax, but after your trust doesn’t have to pay any add’l tax on this money. Some states have responded to this practice by repealing the rule ag. P in these type of transactions
· Estate and gift tax = ensures that if parents die and leave an estate to heirs worth over a certain amount of $, the estate has to pay a fairly substantial tax

· In addition to the estate tax, there is a “generation skipping” tax = estate tax has to be paid everytime someone dies and leaves the estate to the next generation, so the generation skipping tax means that the grandparents leave the estate directly to the grandchildren so they only have to pay the tax once.

· Generation skipping tax enacted, which means that you are allowed to convey up to $2 million to anyone, skipping a generation and pay only the estate tax, but anything above the $2 million you had to pay a 43% generation skipping tax

· This 43% was determined with rule of perpetuities in mind

· How is this connected to the rule of perpetuity???? ASK KIM

· In order to get around this, lawyers came up with idea to convey property upon death to a corporation, which will never dies, and the corporation is charged with paying out the income to descendents and heirs. You have to pay the one time estate tax upon persons death but after that the trust company never has to pay more tax.

· But under common law you could not create a trust for the benefit of yourself

· But now you can deposit up to $2 million for yourself and create a trust of perpetuity and direct the bank when to give it to you and no one else would have access to it (divorcing spouse, malpractice suits etc…)

· Legislatures have repealed the rule against perpetuities in connection with these trusts

· This kind of trust does not go against the propose behind the rule of perpetuities = Rule of perpetuities goes back to 1600s when the primary source of wealth was land

· All this is doing is allowing wealthy people to put money away that can go on in perpetuity, but no assets are being taken out of the marketplace 

F. Termination of Easements, Covenants, and Servitudes
1. Covenants

· Doctrine of Changed Conditions in Neighborhood - if circumstances have changed in the neighborhood to a significant degree such that restriction would be incompatible with changes, the restriction will be struck down.  

· Change in circumstances is factual question = cases very fact specific, no clear rules applied = trier of fact has enormous discretion to decide whether conditions have changed
· All these cases go off on question of fact of how much have things changed = if they are clearly different from what the developer anticipated then the covenant should be stricken, but if they are not changed significantly then the covenant should remain in place
· A covenant running with the land will cease if the neighborhood changes ( in such situations it will be unfair to enforce the covenant
· Determination of whether the conditions have changed must be measured not from the date on which the covenant was imposed but on the date of the previous adjudication (St. Lo Construction)
· Covenants running with the land are property rights and therefore enforceable even if successors in interest did not know about them (Ortiz)
· Restrictions on the use of land may become unenforceable because the owners of protected lots have remained inactive in the face of prior violates of the agreement (Ortiz)
· Speaks in terms of acquiescence, waiver, estoppel, abandonment, and sometimes changed conditions

· Covenants that run with the land are property rights and ought to be compensated if taken and cannot be wiped out by administrators (Pujols)

· only way to destroy a covenant running with the land is by changed conditions in the neighborhood
2. Easements

· Tax condemnation does not destroy easement since easements are appurtenant to the lots, and the easements increase the value of the lots (Engel v. Catucci)
· That increase in value was something the assessors took into account when assessing the lots, therefore the taxes on all the lots included the taxes paid on the easements

· Since taxes were paid on the easements they ought not, as a matter of fairness and justice, be destroyed when the underlying lot is sold for nonpayment of taxes

· Wiping out an easement because of excessive use is something that should be done only in extraordinary circumstances where there is no other less intrusive way of protecting the easement from excessive use (Crimmins)
· Easements can be terminated by abandonment = if you have an easement and you abandon it for a sufficient amount of time, it will no longer exists

· But in order to prove abandonment, you have to show not only that someone did not use the easement, but also that they intended to abandon it = proving intention is very difficult


Cases
· Wolff v. Fallon (1955) – Restriction that only single family dwellings would be built, costing a minimum of $4000
· Issue: Has there been sufficient change in the neighborhood since the covenant was imposed?
· We assume that the developer had an intentional rational scheme that made sense at the time, but in the context of the facts today, the developer would no longer have the same intention
· Release from was restriction was given:



( due to increased traffic and business use, land would be more effectively 




     used for commercial purposes


 
( use for commercial purposes would not affect adjoining land



 
( strict enforcement would be oppressive and inequitable
· St. Lo Construction Co. v. Koenigsberger (1949) – Covenant that houses on lot would be used for residence purpose only. Appellant first filed suit in 1941, seeking cancellation of covenant and lost. 

· In 1943 Appellees now bring suit for an injunction when Appellant begins building and Appellant defends with change in neighborhood. 

· Court finds judgment in prior case is res judicata ( appellant bought property with notice of the condition, and neighborhood has not changed that much since prior judgment.
· Ortiz v. Jeter (1972) – Covenant that property must be used for only residential purposes but a number of the restricted lots are used as businesses. D at time of purchase didn't know lots were in violation of restrictions, but didn't act once he found out because he was not directly effected. Ortiz tries to build grocery store and P tries to enforce restriction

· Ortiz claims P waived his right to enforce restriction; court says no because the affect of other business on P was "trivial."

· Court says original development plan hasn’t been frustrated; enforces restriction.
· Pulos v. James (1973) – Court strikes down legislative act that allows a board to get rid of covenants as unconstitutional because covenants create property rights
· Engel v. Catucci (1952) – Old homes in DC with small lots and parking in back. Owner of lot 806 wants nothing to do with his lot since that is all he owns, the easement for a driveway on top of it completely destroys any use of land to him, so he never pays taxes so the taxes keep accumulating
· City condemned land for not paying taxes but this court says does not destroy easement because dominant tenements paid tax on easement value since easement raised their property assessments
· Crimmins v. Gould (1957) –Owner of dominant tenement substantially burdens servient tenement by misusing road to orchard.
· Courts destroys easement because increase in traffic would be too great a burden and because dominant tenement intentionally put burden on easement
Nelson’s Summary of Conditions, Easements, Covenants and Equitable Servitude
· In all of these things we are talking about on the one hand, granting to owners of property the right to use their property as they wish to use it, and we are granting to their successors the right to get the benefits of the use or uses the original owners have imposed, and binding successors to the obligations that original owners have undertaken

· As a general cultural matter, this is what we think ought to be done with property

· people should be able to use property as they want and convey it to others as they structure it, and people who the original owner binds to letting owner use the property as he wants, ought to also bind their successors

· Successors take responsibility for these obligations either because of notice or because of the recording system (constructive notice = because when you buy land it is your responsibility to research what restrictions accompany the land)

· There is a problem, however, with the decisions of old property owners binding the future forever – those of us who own the property now ought to be able to use property in ways that are beneficial to us and not be bound to what somebody many generations ago decided was the then best way to use the land

· The original owner had freedom to control their own rights and access but the past imposes restrictions upon our own freedom = may be less efficient
· How do we balance the legitimate interests of people in the past against the legitimate interests of people in the future

Conditions
· We prevent the creation of interests in the nature of remainders

· Courts try to construe restrictions in a way that prevents forfeitures = try to create legitimate reasons to allow land use to continue the way it is and not be forfeited back

· Reversionary interests tend to get wiped out over time

Easements
· Easements are easy to create but are hard very to destroy

· These kind of interests create a real restriction on future uses of land

· But most things cannot be created as an easement = typically the only thing that can be created as an easement is some narrow interest 
( i.e. right of way, electric wire or other things that don’t interfere that much with land
( Creation of a park is probably the most extreme kind of use that is allowed to be 
     created as an easement

Covenants running with the land
· Must have privity and must touch and concern in order to be created

· Somewhat hard to create and somewhat easy to destroy through change in conditions

Equitable Servitude
· Anything can be an equitable servitude

· Must just be in writing and recorded so that people have notice = if people do not have notice they will not be bound (other than notice, there are no formalities in their creation)
· Enforcement of equitable servitudes will depend on a balance of equities
5. LEGISLATIVE REGULATION OF COMPETING PROPRIETARY CLAIMS: ENVIRONMENTAL LAW

A. Destruction of Irreplaceable Resources
· While property may be regulated to a certain extent, if a regulation goes too far it will be recognized as a taking (Penn Coal)
· Impact Test v. Focus Test
· Determine if regulation is good or bad by focusing on how intrusive the regulation is and what impact is on people (Penn Coal)
· Determine if regulation is good or bad by focusing on how important public purpose is (Keystone Bituminous Coal)
· Reciprocity of advantage = state can restrict the use of private property if it amounts to a nuisance (Keystone)
· Restrictions on use of personal property that result in burden on an individual is a cost of citizenship, because they as a citizen also receive benefits from regulation

· Concept of reciprocity of advantage is idea that an individual is burdened by a regulation but also ultimately helped by it so it is not considered a taking and no compensation is required

· If all things considered an individual is hurt more than others by legislation but still gets some advantages then it is valid ( but this doesn’t seem fair

· But at what point does a regulation go so far that it becomes a taking?

· If the legislature is acting by passing a statute of general applicability for the purposes of health, safety or the generalized prevention of nuisances then it should be a valid regulation, even if the impact is that it completely destroys the value of some particular pieces of land

· But what if the statute is passed not for purposes of health, safety or prevention of nuisances, but rather to promote the general economic well-being of the polity, or for esthetic reasons? Nelson thinks the test of whether or not regulation should be valid is if it is within the scope of the legislatures police power

·  Legislature should be forced to make a factual showing that the regulation is for a true public purpose

· When we get a statute that is not of general applicability but that zeroes in on a particular piece of land that should be considered a taking

· TEST for whether or not regulation is a taking ( Penn Central analysis is 2 steps: 

1. What is the purpose of the public policy?

2. How much damage does the property owner suffer?

· Issues under Penn Central test

· Penn Central test seems to be some combination of whether or not the statute is passed for some legitimate public purpose, compared to loss of legitimate economic development expectations
· What happens if the purpose of the statute is not a legitimate public purpose, but the property owner loses nothing economically = seems clear that the legislation is unconstitutional

· But what happens if the purpose is legit but the regulated entity is losing a lot of money  Penn Central doesn’t tell us what the answer to this is, but it seems that the right answer as a matter of how we have understood the history of the police power, is that is doesn’t matter how much the regulated property is losing as long as the policy is legitimate

· If legislation removes all economic benefit from the property it is a taking and property owner should be awarded compensation (Lucas)

· Nelson would overrule this case because the policy purposes were valid and the government should not have to compensate whenever they have a legitimate policy purpose but it negatively affects some people’s property
· What if it is a large number of people who have lost all economic value of their property, should we require the rest of the public to compensate them all?
· If there is only a partial loss of economic value, police powers are broad and do not require just compensation (Palazzo) 
· Include aesthetics, fiscal integrity and market failure, health, safety, and welfare
· Makes no sense that if you lose 100% of the economic value of your property you are compensated (Lucas), but if you lose 99% you are not (Palazzo)

Cases
· Pennsylvania Coal Co. v. Mahon (1922) – Individual entered into contract with coal company that said that they do not own the land under their property and the coal company can mine it. Then when the mining threatened the structure of the house they brought action in court based on a Penn. Statute
· Court held the Statute was unconstitutional because it had no public policy justifications and was violating contract laws = was a taking
· Majority said that it has nothing to do with health and safety ( person had sold their rights to the coal under their house
· Dissent said we should determine if regulation is good or bad by focusing on how important the public purpose is ( here it is safety and public health, so don't care how intrusive it is on people
· Keystone Bituminous Coal Ass'n v. DeBenedictis (1987) – Penn. passes new statute 50 years after Penn Coal case, which does same thing by prohibiting mining of coal that disrupts the surface (Coal companies challenged Penn. Act that requires 50% of coal beneath certain structures to be kept in place to provide surface support, Supreme Court upholds the Act
· Seems to overrule Penn Coal ( ifferent from Penn Coal because this case has a public interest element, whereas Penn Coal was about one individual trying to get out of his contract with a coal company = this act was meant to protect environment and safety
· Penn Central Transportation Co. v. City of New York (1978) – Grand Central designated as a historical landmark so any alterations to it must be approved by a city council. Proposition for a 50 story office tower above Grand Central rejected ( owners claim this is a taking and want compensation. Court holds there is still economic possibilities with the property and is not a taking

· Penn Central Analysis

1. What is the purpose of the public policy?

· The policy is historic preservation legislation. Admits that part of the purpose is esthetic and part is to promote the economy of NY city through tourism etc. and that the purposes are legitimate


2. How much damage does the property owner suffer?

· Court says that Penn Central has not really suffered any damage because they can still use the building the same way they have been for the last 50 years and can also sell the airspace rights to neighboring property owners or transfer to the other nearby buildings that they also own

· Penn Central on its facts finds a legitimate policy purpose and no significant loss of money from the legislation so the legislation is valid and not a taking
· Lucas v. South Carolina Coastal Council (1992) – Court says that if government totally destroys the economic value of property through regulation the owner must be compensated even if the policy goals are legitimate
· Don't impose on one individual through prohibited regulation what should be carried by society as a whole through taxes
· Palazzolo v. Rhode Island (2001) – Court holds that because there is at least $200,000 worth of land that the owner can develop, it is not a total taking like in Lucas
· Case is remanded to go through the balancing test found in Penn Central 

· State ex rel. Thornton v. Hay (1969) - State court finds dry sand area is open to public based on 
"custom" argument = Court says that the rule has always been this way
· But private property often gets used by the public in a customary way (and this is a trespass) = hard to determine what the boundaries of Thorton are
Federal Legislation on Environmental Protection ( introduces new elements into the law.

· Technology-forcing: authorizes government to set environmental quality standards that cannot be met through the use of current technology and then to enforce the standards so as to compel the development of better technology.

· Environmental impact statement (EIS): no major project can be built without an EIS, which takes the form of a massive study of the project's effects on results in an expensive book-length or even multi-volume study that takes years to produce.

6. LEGISLATIVE REGULATION OF COMPETING PROPRIETARY CLAIMS: ZONING

A. The Public Purpose Requirement

· Zoning ordinance cannot be arbitrary but must promote goals of public health, safety, and welfare or it will be a taking (Euclid)
· Zoning related to nuisance principles.  Scope of zoning power analogous to scope of nuisance power

· Nuisance = alternative land use that imposes externalities on neighbors
· Like Shaw’s proposition in Commonwealth v. Alger  = if something is a nuisance not inherently but because of where it is located (i.e. apt. is a nuisance to single family homes), and if it can be dealt with judicially as a nuisance, then it can be regulated legislatively through zoning

· More efficient to allow legislature to zone so people can plan ahead and courts not deciding on case-by-case basis

· Zoning that does not promote public health, safety, and welfare and interferes with use of land such that owner cannot make money or use land in any way, it is a taking and requires just compensation or will be deemed unconstitutional
· Cannot zone such that owner cannot use land whatsoever or cannot earn profit (Nectow v. Cambridge)
· Court can either declare statute unconstitutional or require municipality to pay just compensation

· The former is usually done so that cities are not required to money.

· Legislature can follow natural scheme if properties progressively change from residential to commercial
· Courts have said that restriction of any reasonable use (not that it has no use) will be considered unconstitutional (Vernon Park Realty) 

·  Zoning only can be carried out by legislature/city council and not some other designated agency deciding on case-by-case basis (Rockhill v. Chesterfield)
· Want public to hear about zoning so can be debated instead

· If you have a zoning ordinance that gives total discretion to the administrators of the ordinance decisions about zoning are likely going to be made not on the basis of logic and expectations but on what zoning rules are going to let the administrators make the most money
· All land must be treated equally and the same as part of overall plan (Katobimar)

Cases
· Village of Euclid v. Ambler Realty Co. (1926) – traditional ordinance that divides properties into use = main point of ordinance is to exclude businesses and apartments from residential neighbourhoods
· Court allows zoning of single-family dwellings and prohibits building of shopping center because meets safety purpose
· If allow building of stores, could destroy nature of neighborhood and become a kind of nuisance
· Nectow v. City of Cambridge (1928) – Zoning ordinance breaks up P’s land into residential and business, but after street is widened part of that land zoned for residential not enough to build on
· Zoning ordinance is unconstitutional because it deprives the owner of all possible use/value of the land
· But Nelson doesn’t want to read the case this way because if you look at the entire tract of land there is some value in other parts
· Statute instead could be held unconstitutional because it doesn’t serve any legitimate public purpose (health, safety, nuisance)
· Arverne Bay Construction Co. v. Thatcher (1938) – Zoned property can’t be used for residence and P not allowed to build gas station ( since P has no use for property at present time but still pays taxes on it zoning considered a taking 
· Nelson thinks this was wrongly decided = Court should have focused on purpose (this is like the Lucas case)

· Vernon Park Realty, Inc. v. City of Mount Vernon (1954) – Statute requiring land used for a parking lot to continue to be used as a parking lot instead of a shopping center is unconstitutional = taxing one individuals for the benefit of everyone
· Not a Lucas kind of case where legislation is unconstitutional because it deprives owner of any value of the property, but rather it is unconstitutional because it has no valid public purpose
· Rockhill v. Chesterfield Township (1957) – Mayor owns land far away from crossroads but wants to designate that area as commercial because it is more profitable, but normal expectations say that area at crossroads should be commercially zoned = corruption
· Katobimar Realty Co. v. Webster (1955) – Town wants to keep shopping centre off land it is reserving for light industrial use since industry provides better tax base ( Court says no relation to health or safety to justify zoning
B. Exclusionary Zoning
1. Limits on Zoning

· City can zone to keep only single-family dwellings occupied by families related by blood, marriage, or adoption = fits health and safety rationales (Village of Belle Terre)
· Regulation is on social/moral grounds rather than economic grounds
· Most liberal justices dissented = shouldn’t exclude a category of people

· Limits to zoning of family ( cannot make definition of family too narrow, cannot regulate too intrusively into family (Moore v. City of East Cleveland)
· If the state can demonstrate that its legislation has a substantial relationship to health, safety and prevention of nuisances, then it can enact it, if not then the regulation is unconstitutional (Moore v. City of East Cleveland)

Cases
· Village of Belle Terre v. Boraas (1974) – Zoning legislation that won’t allow groups of people who are not related to live together = effectively means that students cannot live in neighbourhood
· Court says zoning meets public welfare requirements by keeping neighborhoods quiet and safe and ok for family values
· Moore v. City of East Cleveland (1977) – zoning ordinance defined family in way that meant 2nd grandchild living in P’s home was illegal occupant ​( court says intrusion into property rights = fundamental right of extended family to live together
· Zoning doesn’t serve goals of overcrowding, minimizing traffic and parking

· Stevens concurrence ( people have right to determine internal composition of household = can decide how to use property and limited only by nuisance law

· Nelson sees this as the liberal equivalent of Lucas = ad hoc ruling that addresses the particular case in unprincipled way only to reach desired result without addressing what is objectionable in the legislation
2. Zoning and Minorities

· In order to prove that zoning ordinance is racially discriminatory under the 14th amendment, must prove that is has discriminatory effect as well as discriminatory intent and purpose (Arlington Heights)
· To see if discriminatory, look at:





i.
legislative history






ii.
customary use of land





iii.
events leading up to property use request





iv.
Departure from ordinary procedure


Case
· Village of Arlington Heights v. Metropolitan Housing Dev. Corp. (1977) – Request to rezone property from single family to multiple family denial impacted minorities more but there was no intent to discriminate so zoning is constitutional
3. Zoning and Low-income Housing

· Zoning requiring minimum square footage for houses is allowed since promote general welfare of community since protecting property values (Lionshead Lake)
· This is the norm today = zoning segregates dwellings on the basis of wealth

· Each municipality required to take its fair share of low income housing (Mount Laurel)
· Court sets up own scheme to require people to have low income housing since legislature does not want to act = acts like a legislature and makes a policy judgment
· Fair Housing Act created in response to Mount Laurel = creates administrative agency with power to define housing regions and their need for low income housing (Hills Development)
· Problems: can be political influenced, limited judicial review, all municipalities will argue for small need of low-income housing, some municipalities allowed to transfer their share to neighbors


Cases
· Lionshead Lake, Inc. v. Township of Wayne (1952) – Town adopted revised zoning ordinance that divided town into 4 residential districts each with a minimum size requirement ( court said min. size valid to promote community welfare
· S. Burlington County N.A.A.C.P. v. Township of Mount Laurel (1983) – Minorities, poor, single-mother families being kept out of suburbs by zoning
· Court basically ends up saying that each municipality has to let poor people into town, but once you let them in, you can segregate them 
· Hills Development Co. v. Township of Bernards (1986) – Court said everyone has obligation to make housing for poor, people of NJ protested, so legislature created admin agency that will get proposals from each municipality as to how many poor people will be permitted to move to the area, and then no one can sue the municipalities ( court defers to legislature
4. Zoning and Exclusion of People

· Communities have to deal with problems of population growth and can’t simply zone to keep people out  

· Minimum Acre Lots - If size is too big, no way can be tied to health and safety = only can conclude the city is trying to keep people from moving in (Kit-Mar)
· Multiple Family Dwellings – same rule as for min. acre lots = cannot zone out newcomers if this is natural progression (Girsh)

Cases
· Concord Township Appeal (Kit-Mar Building, Inc.) (1970) – 2 acre minimum lot size imposed to prevent sewage, actually keeps out poor = absent some extraordinary justification, a zoning ordinance with minimum lot sizes such as those in this case (very large!) is unreasonable
· Girsh Appeal (1970) – Failure of township's zoning scheme to provide for apartments is unconstitutional
· Here the suburb was trying to keep out everyone new, not just poor people
3 possible rules from NJ and Pennsylvania cases:

     RULE 1

· Kit-mar, Girsh –  Pennsylvania cases

· Municipalities cannot use zoning to obstruct ordinary processes of regional growth

· Might not be an affirmative duty to do anything but cannot use zoning to obstruct

· Might also mean that municipalities need to take their fair share of different groups of people who are reducing that regional growth (i.e. poor people) ( assuming this is the meaning, it is possible that this is all that Mt. Laurel is holding = at peace with Penn cases

· But how are we going to determine what “fair share” is

· Is it determined by the market? Does it mean that every municipality has to take everyone who absent of regulation would end up there = seems close to saying municipalities cannot use zoning to obstruct regional growth

· Or do we do what Mt. Laurel does and measure fair share by representations of certain groups of people (based on income)

· Kit-mar and Girsh ( it is reasonable for the court to read state zoning legislation as requiring municipalities not to use the zoning power the state has given them to push people they don’t want onto neighboring municipalities

· But it’s harder to read state enabling legislation to require municipalities to take certain % of poor people = arguably beyond zoning power and about something else altogether

     RULE 2

· Moderate conservative view articulated in Justice Stevens concurring opinion in Moore v. City of Cleveland
· Power to zone is power to protect health and safety and some limited kind of power to legislate against prospective nuisances (real nuisances like smell, noise)
· Power to zone does not include the power to keep out of the municipality people whom the dominant forces in the municipalities do not want to live

· i.e. poor people and grandmothers living with 2 grandchildren are not nuisances

· Can read Penn cases as consistent with principle that can’t use zoning to keep out people

· To the extent that Mt. Laurel gives builders who want to build low income housing a remedy against municipalities to compel them to let them do it, Mt. Laurel is consistent with this moderate conservative approach

· Mt. Laurel is inconsistent with this approach in 2 respects

1. Seems to require municipalities to take affirmative steps to help bring poor people in (obligation not satisfied by simply not having laws that kick them out) ( doesn’t seem to have anything to do with zoning and property use but other things
2. Seems to also say that after a municipality has taken its fair share of poor people, it can create a section of the village from which upper middle class people can exclude poor people (by having a 1 acre lot minimum that poor people can’t afford). This is at odds with Stevens opinion that you can’t use zoning to exclude people, which points out fundamental problem with Steven’s analysis, because in the end what zoning is really about is groups of people excluding those people they don’t want to live with (usually rich excluding poor)

     RULE 3
· 3rd reading of Mt. Laurel is poor people are entitled to special protection from judiciary

· When poor people find themselves as victims of discrimination they can turn to judges for help and the courts will impose special burdens on the government to try to make life better for poor people

· But this position has consistently been rejected by the Supreme Court because they refused to make poverty a special classification

· Doing things that involve substantial redistribution of wealth to the poor is something that the we can’t imagine the Supreme Court appointed since 1981 is capable of doing

·  While this is a coherent reading of Mt. Laurel, it probably isn’t good law

· Either we give Mt. Laurel a narrow reading through options 1 or 2, or else Mt. Laurel won’t be good law

5. Zoning and Religious Groups

· Because there is a long history of suspecting that regulatory requirements are for the purpose of excluding religious institutions, court wanted to articulate rule to protect religious orgs ( rule first articulated in Westchester
· Religious orgs are not subject to regulatory ordinances unless governments can show a compelling need (i.e. health, safety) to regulate them (Westchester)
· Other way of thinking about cases like this is that you can read Brown as proclaiming a rule that says if the impact of a governmental regulation is to discriminate against religion, that showing of negative impact on religious worship alone is enough to invalidate the regulation = don’t need to prove the municipality intended to discriminate if the effect is in practice some sort of discrimination

· Through late 60s and early 70s there is an ongoing effort on behalf of civil rights lawyers to show that racial discrimination is shown simply by proving impact of a regulation and not intent ( but this was rejected in Washington v. Davis and Arlington Heights applies this rule when it comes to property law and said to prove the village was discriminating against African Americans  you need to show an intent to discriminate
· But it seems unfair and indefensible that says to prove discriminate in race cases you need impact and intent but only need to show impact for religious discrimination cases and Smith v. Oregon brings religious law into line with other rules (where Native Americans used an illegal drug for religious purposes and court upholds legislation prohibiting the drug’s use)
· at least as a matter of federal constitutional law Westchester is overruled

· Religious Freedom Restoration Act – In reaction to Westchester Congress passes the Act that explicitly says Smith v. Oregon is overruled by Congress
· Supreme Court says Act unconstitutional = Congress has no power to interpret Section 1 of the Constitution = only has power to pass legislation to empower what the Court says the correct interpretation of the constitution is

· Religion is no longer exempt from ordinary regulation
· Religious Land Use and Institutionalized Persons Act – Congress responds again with this Act which says in regards to people in prisons and mental hospitals and zoning laws, Smith v. Oregon is bad law = religion not subject to ordinary regulatory law
· Supreme Court held in 2005 that the Act is valid with regards to institutionalized persons because they receive federal aid = which means it can’t be upheld for this reason for zoning laws but that question is still open

· Assuming that the federal constitution doesn’t require states to give special treatment to religion there is a separate question of whether or not states can give special treatment as a matter of state constitutional law

Case
· Westchester Reform Temple v. Brown (1968) – Ordinance requiring temple to meet minimum expansion requirements is held unconstitutional
· City of Boerne v. Flores, 521 U.S. 507 (1997) – Archbishop wants to renovate church to make it bigger, city won’t allow because it is a historical site ( Church tries to rely on Religious Freedom Restoration Act but act ruled unconstitutional
C. Subdivision Controls and Exactions
· Municipalities can require developers to do certain things to get approval for subdivision (Ayres)
· All of the infrastructure that must exist in order for land to be developed into residential or commercial properties can be required of developers by the municipality ( can pass cost on to buyers

· Can require developer to donate land for public necessities (i.e. park) or to donate money for the city to build necessary things elsewhere (Jenad v. Village of Scarsdale)
· it is justifiable to assess the developer an amount per lot to go into a fund for more park lands for village or town.
· When the project that the developer wants to engage in has no connection/nexus to the exaction which the government is demanding, the government cannot legitimately demand that exaction in exchange for permission to continue with the development (Nollan)
· In addition to there being this logical nexus, it is necessary to show that the degree of exaction demanded bears the required relationship to the projected impact (Dolan v. City of Trigard)
· In order for municipality under Dolan to demand that the developer do something, it has to show not merely that the exaction might alleviate a problem, but is actually likely to alleviate the problem that the development is creating

Cases
· Ayres v. City Council of City of Los Angeles (1949) – Developer has to allocate strips of land to widen street and intersection ( Court says this is to improve safety since his development will increase traffic so it is valid
· Jenad, Inc. v. Village of Scarsdale (1966) – P wants to develop subdivision, city says that they need new parks but instead of requiring developer to designate land for a park in the neighbourhood he can contribute a certain amount of money per lot to the city park fund
· Court says this is not a tax but reasonable planning
· seems to be inconsistent with Kit-Mar, Girsh and Mt. Laurel since this zoning rule will keep some newcomers out since prices of the houses will increase
· Nollan v. California Coastal Commission ( 1987) – P has small bungalow on beach and want to tear it down and build larger house. California Coastal Commission controls all building permits and will not give permit unless P allows an easement for the public to use their beachfront
· Court says this is an exaction that bears no nexus to the purpose for which the state is requiring the exaction = State says the reason is for people to see the beach, but allowing access along the beach has no connection to this aim
· Dolan v. City of Tigard (1994) – Dolan wants to double the size of her hardware store and pave the parking lot, which will produce more traffic and more runoff into the stream which will increase likelihood of flooding
· City is entitled to require developer to give back something to the city to help it deal with the traffic and the floodwaters
· Requiring greenbelt serves flood purposes but allowing people to walk on it has no nexus between the demand for an easement and flood control
D. Modifications of the Comprehensive
1. Moratoria

· Moratoria on building allowed in order to control growth and plan for future (Rampapo)
· Ordinary delays in drafting legislation are normal and do not constitute takings so just compensation doesn’t have to be given
· It is clear that if you see a moratorium you can’t claim that it constitutes a taking, in and of itself. Also, a short period of litigation about the ordinance doesn’t constitute a taking
· But if, as a result of litigation, you get the ordinance held unconstitutional, presumably you are entitled to compensation for the litigation period and maybe also for the moratorium period
· If SC decides no taking and ordinance is constitutional ( you get nothing

· If SC decides the ordinance constitutes a taking and regulator decides to keep the regulation ( you get just compensation and that compensation to relating back to when the restriction was imposed.

· What is left open is what happens if you oppose a moratorium and the regulation is found to be unconstitutional, and regulators say that they will withdraw the legislation ( property owner is clearly going to get just compensation for the period of litigation, but Tahoe seems to say you don’t get compensation for the period of moratorium (but First Evangelical said you would get it for the moratorium so Tahoe changes that rule)


Cases
· Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency (2002) -Association of landowners brought action against regional planning agency, claiming agency’s temporary moratoria on development was a taking
· This is the case that Stevens was worried about in First Evangelical (see remedies for unconstitutional zoning below)
· Golden v. Planning Board of Ramapo (1972) – Very long moratorium (18 years) where all building in the town stopped. As public services get built (roads, schools, firehouses) city will permit more developers to build, and city makes commitment to get all necessities built within 18 years

· If developers build things like roads etc. themselves they can build earlier
· This seems like the smart form of Kit-Mar and Girsh where the legislatures were trying to prevent more people from moving in
· Court says this is ok, which seems inconsistent with other cases, but maybe the city doesn’t have the resources to build the services and it would be a health and safety hazard not to have them
2. Exceptions and Amendments
· Does the municipality have the ability to depart from the general zoning scheme and to make exceptions for non-conforming uses?
· Rule is that the body that enacts the ordinance can develop a policy to allow exceptions in certain circumstances consistent with the overall plan
· Exception = exception to the general plan, has to be defended, and justified 
· Amendment = zoning ordinances can be changed to better reflect existing circumstances
· The power to zone goes beyond the power to protect against nuisances = includes things like sound planning to avoid nuisances in the future (Jones)
· Ordinance cannot be amended such that it prohibits existing businesses but can prohibit establishment of new institutions from X date forward

· Legislature cannot destroy something after it is there and destroy the economic investment without proper justification

· economic argument = zoning allows people to plan ahead ( if zoning applied retroactively, frustrates expectations and is inefficient.  

· Court in Gage has sliding scale for when someone with a non-conforming “something or other” has to close it down

· when a person has a conforming building that he or she is using for a non-conforming purpose (as in Gage ( has a residential structure out of which he is operating a business) that person has 5 years to change the use of the building

· When one has structures like wooden buildings that are themselves non-conforming, they have 20 years to bring them up to conforming structures or tear them down

· When one has other structures they have 40 years to bring them into conformity or tear them down
· Legislature can make you change property use to conform to new structure of neighborhood, but must have enough time to get the value out of your property (Gage)
· Zoning has to be done in conjunction with some overall plan and we can’t have a zoning scheme that allows for spot zoning = deciding on an ad hoc basis where will be commercial or residential based on applications, which leads to discrimination, corruption etc. 
· But the plan could be to have a central business district and then allow for a few strip malls for convenience of residence (Bartram)
· If there is no overall plan to localize businesses and instead the municipality is simply yielding to pressure from landowner it is too suggestive of corruption and counts as spot zoning
· Exception must be beneficial to entire community and not just individual (Kuehne)

Cases
· Jones v. City of Los Angeles (1930) – P built mental hospitals and has significant investment in them, city rezones area for single family houses and says must close mental institutions

· Rationale of city seems to be that the mental hospitals reduce the value of residential property in the neighbourhood
· Court says city cannot do this because there is no nuisance

· City of Los Angeles v. Gage (1954) – P has plumbing business, city says the neighborhood is now totally residential P can’t have plumbing business anymore

· Gage invokes Jones and says that the city can’t do this ( while his business is not a nuisance it may be nuisance like but non-conforming uses have to be constitutionally protected
· Court says there are enough differences between Gage and Jones = Jones has time to move business, investment not connected to the building itself etc.
· Bartram v. Zoning Commission of Bridgeport (1949) –  when zoning commission allowed 1 person to build stores at northern edge of town it wasn’t spot zoning but rather zoning in a specific location in accordance with an overall plan of the city
· Kuehne v. Town Council of East Hartford (1950) - Shopping center not upheld as exception because there was already another shopping center there
3. Variances
· Exceptions - enacted by legislatures

· Variances - enacted by administrative agency and enacted within plan.

· A person that wants to use the land in a way that violates the ordinance, can go to an administrative body and ask not for an exception but a variance

· Can get a variance if a rule imposes unnecessary hardship on you as long as your neighbors don’t object (Parsons)
· As matter of law, a variance cannot be granted when it would undermine the plan of the zoning ordinance and that plan is reasonably applicable to the world today (Sullivan)

Cases
· Parsons v. Board of Zoning Appeals of New Haven (1953) – Zoning rule says houses in neighbourhood need to be single family dwelling. Owner of large house applies for variance based on economic hardship
· City grants variance based on notion that it is no longer economically feasible to use the house as a single family dwelling and no neighbors are objecting
· Sullivan v. Board of Appeals of Belmont (1963) – P owns gas station and piece of property next to it that is zoned residential, wants to use the adjoining property as part of the gas station ( argues that no one would want to buy that land to build a house on so there is real hardship being imposed
· neighbour next to vacant lot objects and says zoning was set up this way to provide him with a barrier from the commercial uses

· Court says the variance would undermine the basic zoning scheme by extending the commercial use and impinging on his property
· Difference between this and Parsons is that in Parsons the original plan of the zoning ordinance could not be carried out, whereas here it could be. 
E. Remedies for Unconstitutional Zoning
· the common remedy for a zoning ordinance that is unconstitutional or otherwise invalid is to declare the ordinance null and void and to permit the landowner to proceed with development as if the ordinance had never been enacted
· Could instead consider it a taking an pay damages
· 5th and 14th  amendments require that a landowner who successfully proves that his property has been "taken" by a regulation is entitled to recover damages for the  time after the regulation has been passed and when the court 
  declares the ordinance unconstitutional
· government only required to pay damages if it is determined to be a taking.
· If state chooses to compensate, state compensates at the value of the land immediately prior to regulatory action that amounted to a taking (US v. Miller, Clemens)
· If state chooses instead to not enforce the ordinance there remains a problem that for a time an unconstitutional regulation was enforced before the case got to the Supreme Court ( don’t know if you can get just compensation for a temporary taking

Case
· First English Evangelical Lutheran Church of Glendale v. County of Los Angeles (1987) – Church camp in ravine gets flooded out during a rainstorm after a huge forest fire. City responds by passing an ordinance prohibiting any building or rebuilding on land based a safety concern = completely destroys the value of the land

· Church argues: it is not a legitimate safety law, but that the municipality created a problem upstream which is a nuisance and the city should pay damages ( Court agrees
· Stevens dissent ( cautious local officials and land use planners may avoid taking any action (even if for health and safety) that might later be challenged and thus give rise to damage action = this seems to be a bad rule
7. LEGISLATIVE REGULATION OF COMPETING PROPRIETARY CLAIMS: LANDLORD AND TENANT

A. Regulation of Housing Quality
Generally
· Old Common Law Rule: There were no implied warranties as to the quality of the land that was being conveyed
· Depending on what the deed said, there might be warranties of title (i.e. covenant of quiet enjoyment) ( warranties all treated as independent promises (can’t assert non-performance of a promise as a defense of any suit brought against you for breach of your promise)
· Leases are treated as sales of real property (same rules about warranties apply)
· Doctrine of Constructive Eviction = if apartment became unlivable, tenant could stop paying the rent and move out
· Problem ( required abandonment within a reasonable time and tenant often had nowhere to go
· Doctrine of Partial Constructive Eviction = if constructively evicted from a part of the property, can move out of that part and cease paying rent on it.
Current Law
· Now housing leases treated as equivalent of consumer contract and old property rules are abolished (Lemle v. Breeden) 
· Flexible contract law replaces old property law for rental leases
· Contract law provides for more remedies than just damages

· Must keep property livable or tenant can repair and subtract costs from rent (Marini)
· Implied covenant that is condition precedent of keeping facilities in usable condition before paying rent
· Imply from leases that premises are habitable at time of lease and for duration of the lease (Javins)
· If landlord does not maintain building according to housing code, tenants do not have to pay rent (Javins)
· Not a taking because goes to health and safety police power

· Since it is a dependent covenant the breach entitles tenant not to pay rent and gives tenant a defense to a suit by landlord either for the rent or to evict the tenant for non-payment of rent
· Tenant can argue that not maintaining building is breach of lease, not following health code is criminal act

· Tenant can also stay in apt and not pay rent until LL makes necessary repairs (Javins)

· Retaliation ( If tenant shows landlord is evicting her because she complained about violations to agency, she can’t be evicted for that reason (Edwards v. Habib)
· Want people to be able to report violations to appropriate authorities

· Whether or not a landlord is acting in retaliation or for some other reason is a question of fact to be decided by a jury (Robinson v. Diamond Housing)
· Once the landlord has a serious housing code violation, once tenant complains or refuses to pay rent and asserts violations as a defense to the suit for the nonpayment of rent, landlord can no longer get rid of the tenant until the landlord fixes the violations (Robinson v. Diamond Housing)

· Looks like property of A is being taken and given to B ( when landlord says that they want to take their property off the market they are seen to be retaliating

· This could likely be overruled so probably not good law

· If LL does not fix defect, government can appoint receiver who will fix defect and will collect rent in order to pay for repairs (Matter of Dept. of Buildings of NY)

· If a landlord wants to rent apartments the city can require him to meet certain requirements and if he doesn’t he’ll have to close down

· Seems at odds with Lucas ( doesn’t seem to matter that impact of requiring safety or health standards results in the property being worthless

· BUT, government may not require a landlord to keep a building open because there is a need for housing (forcing a landlord to rent something he doesn’t want to would be a taking)


Cases
· Lemle v. Breeden (1969) – Family leases house for one year in Hawaii and discovers on the first night that there are rats on roof and in house, withholds rent, landlord says no covenant about rats, and even if there were one it is independent and you can only sue for damages and not withhold rent
· Court abolishes old property rules and says contract law applies to leases in order to adapt law to reality
· Marini v. Ireland (1970) – Cracked toilet floods renters apartment, tenant tells landlord to fix it but landlord doesn’t respond so tenant hires a plumber and deducts cost of plumber from rent. Court says this is ok.
· Javins v. First National Realty Corp. (1970) – Housing Code sets forth in detail the requirements that one must meet in order to have a building for rental purposes
· any breach of any code provision is a breach of the warranty of habitability
· this case gives tenants a lots of power
· Farrell v. Drew (1967) – Statute says if there are housing code violations that are dangerous or detrimental to life of anyone in building, the welfare tenants in building are excused from paying rent ( way for welfare dept. to get out of paying rent. Equal protection claim but court says it is constitutional because state can use police power to address fact that landlords of welfare recipients are worst offenders of slum housing
·  Edwards v. Habib (1968) – Tenant complains to housing authority about housing code violations, landlord wants to retaliate by evicting her. Court says landlord cannot evict because of her complaint

· Court implying from legislatures the intent to create a procedure for people to complain, and intent that court provides protection for those people
· Robinson v. Diamond Housing Corp. (1972) – P withheld her rent as a result of violations and lodged complaint.  Landlord responds by saying he wants to take apartment off market
· Matter of Department of Buildings of the City of New York (1964) – if landlord has housing code violations city can insist violations are fixed and fix them themselves in order to make the property safe and then have a lien on the property to pay for cost of repairs (lien will extend to holder of mortgage as long as there was enough notice) ( standard law everywhere
· Majority says that owner has an obligation to keep housing on the market because the city needs housing (Robinson was in effect doing the same thing)
· Dissent says landlord can close
B. Rent Control
· Rent control, when it is designed to deal with high rents created by an artificial temporary shortage of housing by a kind of situation that puts the landlords in the position of monopolists, is constitutional (Pennell)
· Legislature has freedom for setting standards by which admin. body will determine what the max rents are ( if landlord has special circumstance could apply for different max rent than the standard, but hardship of tenants can be taken into account (Pennell)
· Scalia Dissent in Pennell ( Provides insight for whole course
· City not regulating rents because landlord has monopoly power, rather city is using excuse rent regulation to establish welfare program that is privately funded by landlords who happen to have hardship tenants

· politically attractive feature of regulation is it permits wealth transfers to be achieved off budget and without use of proper democratic processes ( can’t fund welfare programs by “taxing” few individuals

· Enables governments to do something in an off the books way that isn’t political ( landlords don’t have power to object, and democratic process can’t evaluate whether it wants the welfare program or not
· Must fund public goods through taxation or else is a taking

· Physical taking v. regulatory taking = difference between controlling the relationship of landlord and tenant once the tenant is there, and a rule that says you have to accept someone as a tenant in the first place
· Not a taking if the state is merely regulating the relationship between landlord and tenant (Yee v. City of Escondido)

· If courts can treat landlord-tenant relationships as ordinary consumer contracts rather than traditional leases of land, then Commonwealth v. Alger says legislatures can too
· Regulation because of market failure within legitimate police power of the state (along with health, safety and public welfare)


Cases
· Pennell v. City of San Jose (1987) – Certain base rent increase allowed each year.  If landlord wants to raise it more Commission can consider factors. Can take into account hardship of tenants
· Yee v. City of Escondido (1992) – landlord can’t raise rent for plot of land in trailer park and can’t evict tenant, but tenant can sell mobile home to someone else for market value and make more $ and landlord must accept whoever rents the home
· Landlord argues this transfers value of land to tenant and is an illegal taking
· Chicago Board of Realtors, Inc. v. City of Chicago (1987) – legislation that regulates the amount of fees you can charge for paying rent late and ensures that tenants get paid a fair amount of interest on their security deposits
C. Protection of Rights of Occupancy

· Forced control over owner's possessory interests in their properties, including the denial of the owners' rights to exclude others, constitutes a taking. 
· Regulations that force owners to subject properties to a use they neither planned nor desire, including forcing landlord to rent, will be a taking requiring just compensation.  
· Seawall ( 3 ways of thinking about Penn Central Test: which has 2 prongs: 1) state purpose 2) how much impact it has on economic rights of the owner

1. If a regulation satisfies either prong, then the regulation is constitutional

· if the regulation if for a legitimate public purpose (i.e. safety concerns) but completely wipes out economic value, then it is legitimate
· Nelson thinks this is the way Brennan meant the opinion

2. Seawall  court reads it as saying that the regulation must satisfy BOTH prongs in order to be constitutional
3. Supreme Court says need to do a balancing test between the state’s purpose and economic impact
· Regulation, even if for a legitimate purpose, must be uniformly applicable ( cannot apply to a specific number of people and only for the benefit of a small amount of society = like spot “zoning” (Manocherian)
· If tenant dies, person you are living with can inherit the apt and must be allowed to stay (contrary to old law that said you had to be related) (Braschi)

Cases
· Seawall Associates v. City of New York (1989) – NYC law says you can’t demolish, alter or convert single room occupancy properties (i.e. anything that takes them off the market) but must restore them to habitable condition ( says purpose is the prevent homelessness
· Court holds that on its face, this legislation is a physical taking because it interferes drastically with the property owners rights to possess and exclude
· Unlike in Yee, law is a taking b/c LL required to take persons not already in residence and not allowed to tear down buildings
· Manocherian v. Lenox Hill Hospital (1994) – NY passed statute requiring people to occupy the premises most of the time This was problem for some hospitals, who rented apts. then sublet them to staff members who needed to live close to the hospital, so NYC passed new law saying this does not apply to non-profit hospitals

· court strikes down law as spot legislation and therefore unconstitutional
· Hudson View Properties v. Weiss (1983) – Landlord can evict tenant's lover from apartment because lover is not part of traditional family as required in statute
· Court says legislature can respond by enacting statute
· New York Laws of 1983, ch. 403 (1983) – "Any lease/rental agreement for residential premises entered into by one tenant shall be construed to permit occupancy by the tenant, immediate family of the tenant, one additional occupant, and dependant children of the occupant."
· Braschi v. Stahl Associates (1989) - 2 guys basically family, would be married allowed. Purpose of NY statute giving the spouse the right to stay in an apt. after the spouse dies is to not add to the tragedy of death by evicting them as well. 

· redefines definition of family for purposes of property rights
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