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In General
Title VII

(1985

Equal Pay Act

ADEA

Americans with Disabilities Act

Older Worker Protection Act - companies decided to save $ by getting rid of older workers who make more $ and can be replaced by younger people for less $.

Company said "release" is not valid - companies say worker can have $x if "release" job or else they're fired.

Equal Pay Act -

Comparative work - ( earn ( than ( counterparts - difference is expanding.  ( can't prevail under Equal Pay Act unless show job is the same as (.  So, try to show job is different but value to employer is same, so should get the same pay. --- courts did not buy this theory.

Course Outline
PT. I - Title VII + CRA of 1964 and amendment of 1991


how to proceed in court


nature + burden of proof


burden/oblig. of employer to show conduct not discrimination

PT. II - Sexual harassment; affirmative action programs/goals/ 
timetables

PT. III -Historical statutes- Civ. Rts. Act 1866 - not orginally 
aimed at employment discrimination, but were drafted 

broadly.  So ended up being very threatening to employers.

PT. IV - State and local laws


focus on NY 


difference between state and fed. laws ( where would you 

tell your client to go?

PT. V - Equal Pay Act

PT VI - Title VII and CRA 1991 and ADEA and employ. act ( Triggered major suits against corps.
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Title VII - protect race, nat'l origin, sex, religion

Civil Rights Act of 1991 - Amended Title VII

Exception for sex or religion - bona fide occupational qualification

  e.g. female model for women's clothing

Equal Employment Opportunity Commission (EEOC)- 5 members - appointed by the Pres. - no more than 3 from 1 party

Now, if pattern established a DOL lawyer can sue for the individuals

Individual enforcement of Title VII is Most Common 

charge must be timely - w/180 days (6 months)

Except: if you reside in a state w/a mini-Title VII (e.g. NY), then 300 days before filing 


( to encourage handling at the local level (though city/state is 

underfunded)

Charge: who, where you worked, statement of occurrences about how you were discriminated against

EEOC is supposed to investigate w/in 10 days (though usually w/in 1 month)

EEOC sends a letter to the employer

Intent, Motive, Dissimilar Treatment - hard to get summary judgment

EEOC takes at least 6 months to release its finding

EEOC rarely meets with the parties

Determination - PROBABLE CAUSE? 

In any case, a RIGHT TO SUE LETTER

After its issued, the P must file in fed'l ct. in 90 days
- gives the individual a chance to find counsel

- scares employers into settling

Why go to the EEOC at all?

-gets info from employer - free discovery for the individual (helps P to file complaint)

-says to the employer - I'm serious

-EEOC might take up case if a pattern emerges

-must go before going to FED'L ct.

Title VII & EEOC encourages class actions
You can sue under Title VII w/o identifying anybody - prevents retaliation 
(eventually you have to, of course)

Reasons not to settle:


Woodwork theory


Prospective Applicant Class

Rule 23 - class action: CNOF; Too numerical-(45-50); In interest of justice

Problems with class actions:

must have CNOF

lots of disinterested people - hard to get them to agree to settlement

Class action good for: policies/practices of the employer

NOT GOOD for: reduction in force; issues of termination/promotion/ 
evaluation/retaliation

You cannot mount a class action under ADEA
GE policy - payment of maternity benefit of female workers not given


class: all women of child-bearing age

Pre-1991 (b/c "no equitable relief"), no entitlemt to jury under Title VII NOW: P is entitled to a jury trial under Title VII (1991 Amendment)

For ADEA, jury trial always - compensatory & punitive damages

Title VII - Before, only equitable relief, like ADEA, but


not > $300,000 compensatory damages

Attorney's fees given to winning P - given to a winning D only on a completely frivolous case (usually pushed for harassment)

Cts are reluctant b/c EEOC is att'y gen'l & individuals are private att'ys gen'l.

Class or individual?

Identified or anonymous?

protects incumbants until group is large enough that employer cannot fire everyone

Did original charge allow employer to know that a class action is possible?

( for notice pleading

Subsequent events to the original charge??
Q: "Would the employer have known that this claim would have been connected to this charge?"

2d Cir.: retaliatory act goes back to original charge - no amendment needed

Other Cir.: You must say: employee tends to retaliate against those who protect their civil rights

Burden of Proof in  disparate impact cases 





disparate treatment intentional discrimination

Disparate impact - a policy that impacts a group disproportionnately

Disparate treatment - a policy or act that intentionally treats a particular individual differently

(smoking gun: only common in ADEA cases)

How to determine intent?
Mixed Motive

Griggs v. Duke Power (1971)

Disparate impact

Company openly discriminated against blacks historically

then: Company tested workers abilities through two tests

lower cts.: tests look OK to us

Sup Ct.: The intent is irrelevant

Tests create a "SIGNIFICANT ADVERSE IMPACT"

So unless an employer can prove that the tests were necessary for business, no good

BUSINESS NECESSITY is the most critical element

How serious a necessity?

Is it job-related?  Will success on the test mean success on the job?

No more successful way to determine the best people?? (or as successful w/o the adverse impact?)

Albemarle
Company gave a pre-employment test

All the test adversely affected minorities

Ct.: you cannot merely have a psychologist validate a test - you must test every applicant for statistically significant evidence

Certified Class of present & past employees

Segregated progression lines

Ct.: ordered plant-wide seniority

Company instituted Griggs tests

Then Griggs came down, so Albemarle hired a psychologist to determine the legitimacy of these tests

Ct: Tests, policies, practices - must be not only a business necessity, but job-related. ( BOP on Employer 

Watson (1988)

Griggs/Albemarle tests - facially neutral

Here, a black employee of a bank not promoted though acting in that position

Bank had no employee evaluation, so it used subjective criteria

In lower ct., P claimed disparate treatment

On appeal, P claimed disparate impact

Can it be used for subjective criteria?

It is a policy of the compacy which allows supervisors to evaluate employees as they do - employer would be required to show business necessity and job-relatedness.

Sup. Ct.: No problem using disparate impact

1. Identify Specific Employment Practice challenged
2. Must be a statistically significant disparity
3. Causal relationship btwn.
BOP remains w/the employee, but after:

-employer must then show legitimacy, business necessity & job-relatedness
-Emplyee can then show better policy
Wards Cove - 490 U.S. 642

Cannery-unskilled- minority

skilled - white

class action by unskilled workers

english lang. req.

nepotism

9th Cir.: now that P showed disparate impact, BOP shifts to employer

(Presumption of Discrimination)

Sup. Ct.: Prima Facie case - role of statistics

Statistics - give some evidence, but no case can be won on stats alone

9th Cir. WRONG!! Cir. only looked at promotion of entry-level position to skilled - must look at % of workforce qualified compared to % in skilled jobs

P must also show that: 1. specific employment practice

2. each practice created a significant adverse impact (cannot create cumulative effect)

BOP - once prima facie case is established, the employer need only come forward with "a legitimate business justification" (burden of PERSUASION only) - merely articulate a reason

Employee must show that employer could have adopted another policy that would have less of a disp. impact

Civil Rights Amendment of 1991
OVERRULED Wards Cove
1. Prima Facie case on P

2. Employer must come forward showing: business necssity & job-relatedness


- BOP more on employer (what does this mean??)

3. then: alternate employment practice

AND P need NOT demonstrate causal relationship on each practice
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Disparate impact - practice/policy that: applies across the board & is facially-neutral ( no discr. intent evident (MOTIVE NOT RELEVANT)

usually results in class litigation

If P had offered another method of fulfilling business necessity (which did not have a disparate impact) to D & D refused to accept it.

Disparate treatment - intentional discrimination" - MOTIVE IMPORTANT
How do you prove motive??
McDonnell-Douglas
Burdens of Proof - Burden of coming forward

P -Establish prima facie case  -  then: Does burden shift back?

Green was laid off w/others.  People engaged in stalling activities.  After lay-offs ended, employer refused to hire Green back.

Since nobody went to NLRA board, employer could use all of P's activities 

EEOC found "no probable cause"

Green: other people who engaged in the same activity were hired back.

P bears Burden of prima facie case:

1. belonged to protected class

2. qualified

3. employer was seeking applicants

4. you were rejected

5. after rejection, employer continued to look for someeone else

6. employer did hire/promote someone not from the same background


(presumption legally - completely fallacious)

Qualified?

-Prior work experience

-Listed qualifications

-Not an adverse employment rating

Resume Fraud - "Unclean Hands"

Employer is affirmately obligated to come forward w/a "legit. business reason"

The employer has the opportunity to show that the reason is PRETEXTUAL

How to decide legitimacy of business reason?

1. look to treatment of individual or others in the class

2. Employers' reaction to civil rights activities

3. Employers' policies as to specific group

4. Statistics - Bottom-line is not the only issue

LAW: Courts should not second-guess employers' evaluation

Ever applied this way?  NO!!

Burdine
Once P has created the prima facie casee?

Lower cts: employer has the burden (in addition to "legitimate business reason")

Sup Ct.: P must have the burden throughout litigation
P retains burden of persuasion- must show the D's reason is pretextual
After legitimate business reason, prima facie case "falls away" - now look at employer's reason for activity.

Ct. specifically said P can show either:

Discriminatory reason more likely motivated the employer

OR

The "legitimate business reason" fails 



e.g. not applied uniformly or just really stupid

Mixed Motive 

St. Mary's v. Hicks
Black male in halfway house.  Everything's fine.

New supervisor.  P was demoted, then discharged.

District ct.: Disbelieved employer's reasons

Ct. of Appeals:  If reasons given by employer are pretextual or false, P wins as a matter of law

Sup Ct. (Scalia): you still need to prove discrimination - even after the employer's reasons shot down
But who'll follow Hicks?

"Oh, we don't believe the employer's reasons at all, but we'll give it to the employer anyway."  NOT!!!

At Motion to Dismiss:

More use of anecdotal testimony to provide some evidence of discrimination

Partnership setting ( subjective criteria

Ct. had to decide whether partnership was a promotion covered by Title VII

employee (( owner of the business

Hishon v. King & Spaulding
Hishon - associate

no adverse reviews - not made partner

Ct.: Title VII covers all "conditions & privileges" of employment - including consideration for partnership

Treatment once made partner is covered under Title VII (empl'er - empl'ee)?

Some cts.: In very large firms, a minor partner (not on the executive committee) is not really an owner - more like an employee.

Price-Waterhouse v. Hopkins
88 proposed for partnership 

Some had been turned down, incl. Hopkins (()

Hopkins - top performer, very aggressive

Evaluations: "macho", overcompensated for being a (, should wear make-up, charm school

PW: Yes, it's true, but the decision was made b/c she was hard to get along with - lack of interpersonal skills

Ct.: Are we supposed to believe PW with all this evidence??

Mixed-Motive case - applies only when P has overwhelming evidence

once the employee has demonstrated an illegal motivation, the employer has the burden of demonstrating that the illegal motive was the reason
Employer must show that in the absence of the illegal motivation, it would have acted the same way

Civil Rights Act amendment affirmed Price-Waterhouse
If employer could show that illegal motivation was not dispositive, declaratory relief granted (is this right??)

Ezold v. Wolf, Block
shows how difficult to prove P's case when there is subjective criteria

legal ability - poor

client communication - excellent

3rd Cir. Ct.: believed Wolf, Block that legal ability is most important
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Employer must have 25 (is this right?) employees for fed'l jurisdiction

Race, Sex, Religion, National Origin - all in Title VII

Sexual Harassment under Title VII - "inappropriate conduct"

Meritor & Harris - unusually obvious harassment

Meritor (1986)

Equal Employment Opportunity Guidelines followed under Title VII? YES
Supervisor-employee sexual relationship

voluntary or to keep her job?

Sometimes allowed to be shown: other sexual conduct on the job?

If voluntary (referred to as "Welcome"), what if the relationship goes bad?

S.C.: Are later demotions available available for a claim?

Were the original promotions fair?

Do other employees have a claim against the employer? 

Perhaps male employees who are not available for a relationship which is necessary to be promoted?

Meritor - sexual harassment is a form of sexual discrimination 
Company is at substantial risk if they know & take no action

Company usually tells 1 person to leave the firm

Two forms of Sexual Harassment:

1. Quid Pro Quo - explicit or implicit

In order to move ahead, sleep with boss

Supervisor is acting as an agent of the employer (w/in scope of apparent authority), even if the company does not know, company is still liable.

2. Hostile Work Environment (Harris) - by any employee

Pervasive, so severe the employer (must) should have known OR

alters the nature of employment so much that there was a CONSTRUCTIVE FIRING.


Pretty egregious pattern req. under this theory 

Why didn't employee complain? retaliation

Should the HR manager of the comp. tell the employee's name?

Courts & EEOC: Companies must investigate & take action - must be adequate

- OR company is doubly liable (meaning what??)

Company should have a procedure of coming forward & complaining - If the P doesn't, it may prevent a claim in Hostile Work Environment cases

2d Cir.: economic loss is NOT an issue

Hostile Workplace - "Reasonable Person" Standard

Frequency of Activity

Severity of Activity

Physically Threatenting/Humiliation

Affects employee's work experience

Johnson Controls
What kind of protections companies can impose of child-bearing age (/(?

To what extent can a company restrict access to some jobs?

Company makes batteries lots of lead 

OSHA determined that lead above a certain level was particularly dangerous to (
Excluded ( from some areas - they (() could transfer out w/o penalty

3 people sued under Title VII

The man was excluded from transfering w/o penalty - sex discrimination

Bona Fide Occupation Qualification (BFOQ) - 

Exception meant to be very narrow

must demonstrate that the employee's ability to perform the job & the effect of working in that job "goes to the essence of the business" 

What about the company's liability for the children w/birth defects?

New York State Executive Law
Where do you sue?

How do you go about it?

Fed: Let's get the state to adopt their own statutes

Differences
-marital status prohibition

-everything covered at once (incl. age, disabilities, etc.)


(NYC: includes sexual orientation)

-felony convictions prohibitions

-manner in which you proceed
you must file at the state level (w/state agency) as well as EEOC if you want to proceed in fed. ct. - 


EEOC will defer charge to state agency & wait 60 days


(The EEOC will send the charge to the state agency (NOT visa versa)

If you decide to go to State Human Rights Commission (state agency),  you cannot go to state court (and visa versa), unless dismissed "for administrative convenience".  If so, you can go to state or fed'l court if w/in 300 days
Wait 60 days after filing in state court before the EEOC will take the case (what does this mean??)

If you file at the EEOC & all the EEOC does is send the charge to the state (& does nothing else), you are NOT precluded from filing in state ct.

STATUTE OF LIMITATIONS
Title VII (fed. ct.): 180 or 300 days

State court: 3 years

EEOC has no capacity to have an administrative hearing - can only pursue the case for you

State agencies have adminstrative hearings

State will give you a lawyer if it concludes that there's is probable cause.  -  If no probable cause, they dismiss the charge!!

If the state finds "no probable cause" & it's dismissed, that it!!

(wait a second!! can't you go to fed. ct. if there has been no Judicial ruling??)

Corroborating witness protected by statute from retaliatory behavior

NY State Human Rts. Law - Hypo

Patterson - can you bring two causes of action??

Separate averment - no other action being prosecuted on the same set of facts - so, P would have to show that two different sets of facts are present - very difficult to show

How strong is the case??

If strong, go to the state agency.

(If state dismisses your case ( too bad, so sad!) - True??
Because if you go to the EEOC first & it dismisses your case (b/c it's weak), you can always go to fed. ct.

State Statutes of Limitations
For NY State Court: 3-year 

For NY State Agency: 1-year

(cf. for Fed statute: 180 or 300 days)

Retaliation - termination date or earlier advising date ("firmly notified 

of termination")

Quid Pro Quo or Hostile Environment - NOT 1st instance b/c that wouldn't 
create a claim (must be pervasive)

No independent recovery for earlier events, but can be used to use a pattern

Here (in hypo), two separate events - denial of promotion & termination

Go to fed'l first - and reserve state option

If state division goes forward & conducts an investigation & finds zip & then you ask the state court to overturn charge & you lose, 


Can You Go To Fed. Ct.?   NO!  Res Judicata


Since you are precluded in state ct., you're precluded in fed. ct.
If you do not go to state ct (only to an ALJ hearing), could you go to fed. ct.?
S.C. has not answered that question

9th Cir.:  "Full faith & credit" given - b/c due process given at ALJ hearing (you were "fully represented")


 HA! Not really -   state-hired lawyer rarely meets with P






only 1 or 2 hrs. given for the hearing

State division - "probable cause" given



(
State ALJ hearing



(
it finds for you - state commissioner supports this

Advantages to administrative hearing:

(Much quicker than court (esp. state court)- much more pressure req. at 
state level

(Avoids paper war that P cannot afford to wage (administrative agency does 
not generally allow this - discovery, interrogatories, depositions)

EEOC - you have to go to court, anyway, but it's free discovery (employer often responds in volumes)!

Fed.: Willful violation - punitive - up to $300,000 

NY: PUNITIVE damages NOT available

Generally, only compensatory ($500,000 would be pretty high for state agency) & back pay & reinstatement

291 days after termination

P case was dismissed by S.C.

(706(c) - no charge may be filed at EEOC before the expiration of 60 days after the state proceeding has commenced, unless state proceeding has terminated (administrative dismissal or state deference to EEOC)
Mahasco: state filing was timely but not given enough time after state filing

If charge brought to EEOC, EEOC simultaneously send to state agency (to avoid Mahasco) then should wait 60 days before investigating
So if you don't file at EEOC w/in 240 days, you'll have a Mahasco prob.
Commercial Office Products (1988)

Timely under federal law - 300 days

but not under CO law - 180 days

they filed at CO state division ( - but CO couldn't accept the claim!)


 and it deferred immediately to EEOC

Sup. Ct.: This is OK, even though filing at state level did not really mean anything (b/c of equity - unfair to Ps in states w/administrative agencies)
Federal ct. is more expensive than state court - unless P is impovrished, 
when P can go to the pro bono bar

Under Title VII, you've got to go to EEOC




 - reinstatement & back pay




 - compansatory & punitive damages (up to $300,000 together)




 - jury trial
Title VII, state claims (no punitive damages), common law state claims











((









allows punitive damages










"intentional infliction of 








emotional distress"

(1981, (1982, (1983
(1981 - ONLY applies to race, ethnicity, national origin, color

Must show that the group is "traditionally discriminated against"

CANNOT bring sex discrimination, religious (?)

Standard of Proof

Washington v. Davis (1976) - (1981

disparate impact - no claim of intentional discrimination

1. # of black police officers not 1% of the city

2. more black than whites fail

3. not validation of job performance connection

Title VII - must show disparate impact legitimate business reason


show better method (no adverse impact & just as good)

S.C.: treats these cases as constitutional challenges - must prove intent
1. "Systemic exclusion of particular group" 

Exclusion = must there be no one, or virtually no one ‑ "token" 
OR

2. Unequal application of the law (to such an extent that  you presume 
discriminatory motive)
Under Title VII, you must sue w/in 90 days after the 180 days when you get your right-to-sue letter

Civil Rights Act of 1866

(1981 - make or enforce a K

hiring only (promotion sometimes ‑ separate K must be shown)

Previously, e.g. Patterson v. McLean
Patterson- 1. promotion is NOT an independent K, so not covered under (1981



 2. sexual harassment not covered

NEW (1981
For making, performance, modification & termination of Ks & "enjoyment of the benefits of the K  - incl. compensation, performance evaluation, 

covers termination of K/performance/harassment

modification of K - whole spectrum of Title VII is likely covered, incl. 
promotion

STILL NOT COVERED under (1981:

age;  sexual;  disability;  sexual orientation

reverse discrimination? probably covered

(1981 - no limits on damages


   compensatory - no cap (cf. Title VII - $50,000 - $300,000)


   punitive  - no cap


   jury trial 

You cannot recover compensatory damages under Title VII if you can (1981 - so you should allege both
Title VII is more limited compensatory damages anyway, though use Title VII to get the EEOC involved 


(though really why? to settle the case quickly?


But most cts. have adopted some version of ADR in the rules)

Difference btwn. (1981 & Title VII - 

Washington v. Davis (1976)

Disparate impact

but no legislative motive

(1981 - req. a purposeful discrimination

Under Title VII - "pretext"

(1981 - purposeful discrimination of legislature ( much harder to show

Cts. consider (1981 as an almost constitutional provision

Feeney (1979) facially neutral vets' preference

(1981 - not easy to prevail under 

S.C.: legislative discriminatory purpose [intent] must be shown

Jett v. Dallas - skipped

U. of Tenn. v. Elliott - skipped

Novotny - skipped

Crest Street Community - Title VII case 

(1988(2)- attorney's fees at ct.'s discretion for winners in any proceeding

Only a ct. can order att'y's fees under (1988 - not when an administrative agency

Bad law!

-enourage frivolous lawsuit

-discourages people from settling at administrative proceedings 
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like Fair Labor Standard Act

Always sue Equal Pay Act & Title VII
Equal Pay Act
1. same establishment


different locations, different pay OK if workers are permanently 
assigned there

2. Equal Work 


Similar work

Equal skill, effort & responsibility - look at job evaluation

under same conditions

St/Lim - complaint filed

2 years - pay due for whole two years

willful finding? 3 years




  liquidated damages - double actual back pay wages from 



complaint - 3 years to judgment entered

Statute of the Mediocre Male
someone who hasn't been doing the extra duties required - even if he was available to do the work (not an issue of 1 disabled person on light duty)

Don't just look at the job description - look at the actual tasks
If there's a violation of the Equal Pay Act( there is a Title VII violation



(( that's in the statute!!
Equal Pay Act & Title VII - Burdens of Proof the same

Affirmative defenses:

1. Bona fide Seniority system: even if it perpetuates previous discrimination (So long as it was not designed to do so 


- how to show intent??  proximity to Civil Rights Act; not created at 
Arms-length negotiation)   ((otherwise, motive is irrelevant under EPA

2. Merit System


written, clearly enunciated merit policy needed to pass Equal Pay Act

Token system-how to show violation? Harder to show if some ( at higher rate

But don't give up!!!

sue under Title VII - those few employees not up there can still get damages

As a J.D., have a corp. move the ('s pay up to avoid liquidated damages & double damages if it's a close case (& often the Ps give up)

J.D.'s fees are mandated under the Equal Pay Act
So Gov't turns into a collection agency - it tells Ps to take the new pay scale & run.

PAY = not just wages - all the accoutraments of payments, any benefits to employees

Exceptions (con't): 

3. measures earnings by quantity or quality of production

4. Factors other than sex  - cts. grant very few exceptions

Corning Glass
the original differential caused the perpetuation

Ct.: if differential is in any way related to sex, Equal Pay Act violation!!
Prince Williams Hospital 

(Look at what the tasks actually are

(Is act sufficiently different - training, skill different to warrant 
better pay?

Reliance upon compensation by a prior employer - an Equal Pay Act violation?


Prior compensation continues (perpetuates) discrimination


Was prior rate related to their sex - continuing loop of examination?

Is market rate a valid defense?  Circuits differ -  2d Cir.: not valid

"Comparable Worth"
Tried to fill the gap of what Equal Pay Act has not done

State of Wash. v. AFSCAME
Ct: Equal Pay Act


comparable jobs NOT = equal jobs, no NO GO
STATE statutes adopted "comparable worth":


comparable jobs ( similar pay

FILING  cf. Title VII & Equal Pay Act

Equal Pay Act- No preliminary procedural requirement



You can go to the EEOC, but you don't have to 

Title VII - you must use the filing at state or EEOC

ADEA of 1967
Everyone over 40 covered (cf. state protection over 18)

Procedures track Title VII

- simultaneous requirement to file w/state agency

- filing w/EEOC

-jury trial - looks like a good case for the Ps - highly sympathetic P

No finding given - neither "probable cause" or not (though an investigation made be made)

file w/EEOC & w/state w/in 300 days and after 60 days proceed to ct. (though the state may act pre-60 days & let you file earlier).  BUT: you must file in state agency before proceeding to ct.

ADEA St/Lim for court filing (unlike Title VII):


2 years;
if willful violation, 3 years

EEOC can sue on behalf of a group of people - all other proceeding terminate permanently (unlike Title VII) 

no class actions under ADEA

Top executive officers protected only until 65 (limited exception)

legal issue: major impact on policy or mission of company or who run a major parts of company Wittellsy
look at what individual actually does, not title or salary

What about a 58-year-old replaced by a 41-year-old? difficult situation

Can age be a Bona Fide Occupation Qualification? YES


"must be reasonably necessary to the essence of your business"



- strict standard  (Western Airline)

Burdens of Proof (like McDonnell-Douglas & Burdine) 


- P retains Burden of Proof

1. Prima Facie case:
over 40

        



qualified






no "for cause" reason






offered someone else the job






is under 40 necessary? Not really, but hard to 





prove otherwise.

2. legit business reason

3. Discriminatory reason must be shown (not just pretext of employer's 

reason)

Firestone - District court decision, but followed often


severence program in the pension plan - severence=min. pension


But we don't give both  


Ct.: Pension plan = legitimate Bona Fide employment benefit plan

If severence program & pension plan are separate, you cannot discriminate benefit (severance) based on age - even if you're pension-eligible at the time of the lay-offs- you still must get the severance

Class Actions
Title VII - EEOC & individual can sue for class even if not all qualifications of 23(b) req. met

ADEA - must go through 23(b)


everybody in the class bound except for opt-out 


CNOF - common policy or program



- not "for cause" termination



- not refusal to hire


numerosity

Byrnes - lay-off/reduction-in-force policy


But: each P will have a different fact-pattern (same criteria used, 
but applied differently) - same for promotion/hiring

Arnell and Francey - deal w/subjective criteria

Did this supervisor have decision-making authority?

Francey: but if enough supervisors, there may be an overriding intent to get rid of old people

Get rid of more "expensive" people ( get rid of "older" people

But even if layoffs tried to avoid age discrimination and it still looks suspicious - watch out!!

It's hard to show that people are underperforming for 20 years

WILLFULNESS - determined by a jury

"knew or acted in reckless disregard that it was violating the act

higher than just knowledge of the act's provisions"

what if knew of the act but unsure of violation? taking your chances

TWA v. Thurson
60-year-old cockpit pilots involuntarily retired - obvious violation

But: TWA had sought legal advice & had followed the advice & consulted with union. 


Must be: 
clear violation - eggregious violation



no evidence that employer reviewed conduct to check lawfulness

You must file as willful (or else you can't use a "subtrafuge" defense)

Willfulness:


- increases st/lim from 2 ( 3 years


- double liquidated damages automatically

Paolillo v. Dresser (2d Cir. 1987) - death knell for releases

RIF occuring

"voluntary" retirement opportunity - available for 6 days only

(( w/ release

2d Cir.: you've got to give people time to decide to be "voluntary"


you've got to tell people to speak to their financial advisor

"Older Worker Protection Act" in ADEA

To have a valid waiver:

1understandable agreement - clear language provision

2must refer to rts. under ADEA, not "all rights"

3can't require a release for future unknowable rights ( like vested 

pension plan  (what the heck does this mean???)

4consideration - not just in employee handbook or corp. practice

5must be advised in writing to speak to an attorney (not to negotiate)

6must give worker at least 21 days to consider an agreement - CANNOT be 

waived

When Reduction-in-Force, 45 days of notice of the agreement, not the RIF.

Who's eligible for the program & who's in same job classification that wasn't offered the program

7You have 7 days to revoke - Cannot be waived

Reduction-in-Force - 

offer to whose over ____ years of age & over ___ years of service for early retirement - we'll give you the extra pension years

But the best people often leave b/c they are most marketable

So "wink & nod" program used 


- But illegal under ADEA!!! - very clear, specific violation

(employer carries the burden that program is voluntary - cannot be coerced)

What about an extraordinarily generous RIF program?

