CIVIL PROCEDURE:  SPRING 1995PRIVATE 

Profession Morrison
I:  PLEADINGS:

 


(Rules 8, 9, 12, 15)

A.  Rule 8:  general rule


1.  Rule 8(a):  Short plain statement of the circumstances showing the basis for relief (jurisdiction, claim, and type of relief).  This notice pleading is meant to give the opposing side general notice of the nature of the claim which is sufficient to enable it to begin preparing its defense.  Dont need statutes, rules, or laws.


Under Rule 11 anti-fishing expedition, burden on lawyer.

B.  Rule 9:  pleading special matters

1.  Rule 9:  Certain special matters must be pleaded with particularity if they are to be raised at trial.



A.  Special Matters include:  (a)denial of partys legal capacity to sue; (b) fraud or mistake; (c) denial of a condition precedent; (d) existence of judgment on which the pleaded intends to rely; (e) material facts of time and place; (f) special damages; (g) maritime and admiralty law.



B.  Reasoning:  Defendant needs to be able to begin inquiry (where to go, who to go to, time frame, etc.).  Adversary may not be expecting them unless attention is specifically called to them.


2.  Rule 9(b) Fraud, Mistake, Condition of the Mind:  In all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity.  Malice, intent, knowledge, and other condition of the mind of a person may be averred generally.



A.  Rule 9(b) is an exception to Rule 8.  Higher threshold for P.(Ds rule)



B.  Advantages:  




1) If very specific early then D must answer complaint specifically.




2) Due to vague notion of fraud or mistake, D can begin inquiry.




3) Prevent frivolous complaints, decrease # (+ or -).




4) Prevent injury to reputation (not really valid?)



C.  Disadvantages:




1) D has access to info. that will not be voluntarily given.




2) If too specific, certain info. is missed/ locked into complaint.




3) Lose tactical advantage of being less specific.




4) May never get into the court room.




5) Rule 9(g):  prevent recovery on specific items of damage.


3.  Cases:


A.  Denny v. Carey  -1976- E.D. Pa. (Rule 9(b))

Facts:  Ps suing corp. for conspiring to conceal true financial situation by including improper accrued interest, misleading sales figures, not revealing defaults, etc.


Holding:  Passed specificity test because the D can begin inquiry; he knows where to go, who to go to, time frame, etc..



B.  Ross v. A.H. Robins Co.  -1979-



Significance:  Not rule 9(b) b/c fraud needs knowledge; w/o alleging knowledge, fraud is impossible.  Failure to state a claim.



C.  U.S. v. City of Philly -1980-



Significance:  City only liable if acquiesced to behavior or negligent.



D.  Leatherman v. Tarrant County -1993- Supreme Court


Significance:  No heightened pleading requirements in civil rights cases b/c not included in Rule 9.  If a particular matter is not listed in Rule 9, then its exclusion means that the court may not require the party to plead the matter w/ particularity.



E.  Zierovgel v. Royal Packing Co. -1949- (Rule 9(g))


Significance:  A personal injury that is not natural or inevitable result (generally to be expected) must specifically plead. 

C.  Rule 12:  defenses and objections on the pleadings

1.  Rule 12(a):  Time to answer.  20 days (usually automatically extended), 60 for the U.S. government.


2.  Rule 12(b)  Defenses that may be raised in the motion:


(1) lack of SMJ (cannot be waived)



(2) lack of personal jur. (more like summary judgment b/c P must prove 




through discovery)

 

(3) improper venue 



(4) insufficiency of process; (5) insufficiency of service of process


 
(6) failure to state a claim on which relief may be granted 



(7) failure to join a necessary party.



Note:  Motion must be directed solely at the pleadings and must be decided solely by reference to them.


3.  Rule 12(b)(6)Failure to State a Claim:  On the facts as the P asserts them, no recovery is possible under any legal theory (motion to dismiss).



A.  General Rules:




1) A complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the P can prove no set of facts in support of his claim which would entitle him to relief. Conley v. Gibson



2) Almost always given the opportunity to amend b/c otherwise appealable (if it strikes a vital blow to a substantial part of Ps cause of action).  Give P the benefit of the doubt. If amended, generally lose right to appeal first 12(b)(6) ruling.




3) A complaint cannot be dismissed merely b/c it includes invalid claims along with a valid claim. American Nurses Association


B. Benefits to D of motion:  (a) delay tactics; (b) narrows the controversy; (c) roadmap as to where they can litigate;  (d) permanent relief before discovery, etc.



C.  Rule 12(b)(6) is the ultimate merit question.

D.  American Nurses Association v. Illinois -1976-

Significance:  Burden of proof may not be inferred by evidence of a comparable worth study even if attached to the complaint.  Complaint should fall into general rules.


Note:  In Summary Judgment there may be a study that refutes original or facts could not turn out as alleged.


4.  Rule 12(c) Motion for judgment on the pleadings:  This is very similar to 12(b)(6), but it is make after D files his answer and the pleadings are complete.  If either party introduces evidence not contained in the pleadings, then treated like motion for summary judgment under Rule 56.


5.  Rule 12(h):  A defense of lack of personal jur., improper venue, insufficiency of process, or insufficiency of service of process are assumed waived if omitted from motion.  SMJ can never be waived.


6.  Rule 4(d):  Reduce the costs of service of process:


(1) Waving service of summons does not waive per. jur. or venue.



(2) If D resists, P gets cost incurred in effecting service on D.



(3) not available for fed. govt., state govt., or incompetents.

D.  Rule 15:  Amendments and Supplemental Pleadings

1. Rule 15(a) Amendments (liberal policy on the amendment of pleadings):



(a) may amend pleading once as a matter of course if:


 

(i)before responsive pleading is served or, if 




(ii) no response is required (20 days after served).



(b) if not (a) then by leave of court or consent of other party.  Shall be freely given as justice requires: For denial opposing party must show either bad faith or unfairly prejudicial.


2. Rule 15(c) Relation Back to Amendments (relates back to the date of the original pleading when)



A.  Utility:  Meeting statutes of limitations that have run b/w the filing of the original complaint and the amendment.




(i) In federal question cases the action commenced on the date the complaint is filed (Rule 3);  (ii) In diversity cases the state law may recognize the commencement of action differently;  (iii) Pleader gets the benefit of the federal or state standard, whichever is more favorable.



B.  Result: D is prejudiced by delay, gives P a window b/w filing and notice, still attempts to protect the D from the period after statute runs to amendment.



C.  Purpose of 15(c):  Otherwise a P whose original complaint met the statute of limitations might find himself banned by the statute, even though his amended pleading was only slightly different and even though the D had received fair notice of the general nature of Ps claim before the statute of limitations ran.



D.  Rule 15(c):



(1) if no statute of limitations problem



(2) Amendment must have arose out of the conduct, transaction, or occurrence set forth in the original pleading; cannot bring whole new cause of action.



E.  Rule 15(c)(3): Changes the party or naming of party: (a) Party to be brought in must not be prejudiced in maintaining a defense and (b)he knew or should have known but for the mistake the action would have been brought against him.




1. For 15(c)(3)(a):  Rule 15(c)(2) must first be satisfied within the period of Rule 4(m) (allows for 120 days for service or ct. discretion).  




Result:  This provision extends Statute of Limitations for 2 year 120 days and punishes the diligent.  Rule 15(c)(3) gives D same notice as if named in the original complaint.  Removes the harshness of pleading requirement w/o prejudice to D (120 days).  



AND
2.  For 15(c)(3)(b):  but for a mistake concerning the identity of the proper party.





a.  Shiavone v. Fortune:  P did not know that Fortune was 






legally Time, Inc.  Reason for rule change.





b.  Worthington v. Wilson -1992-limits of mistake



Facts:  P uses unknown police officers on last day of filing.




Holding:  15(c) is for Shiavone-type mistake.  Ignorance or not 





knowing is not mistake so no relation-back.




Rule:  
(1) same transaction or occurrence,





(2) actual notice within 120 days, and 





(3) but for the mistake
II.  JOINING PARTIES AND CLAIMS:  




(Rules 13, 19, 20, 22 and 28 USC 1335, 24)
A.  Rule 13:  Counterclaims and Cross-claim

1.  Rule 13:  Provides for both permissive and compulsory counterclaims.  



Logical Relationship Rule:  But for the event which gave rise to the main claim, the counterclaim would not have arisen.



Common Evidence Rule:  Substantial amount of evidence that bears upon both the claims and the counterclaim.


2.  Rule 13(b) Permissive Counterclaim:  of any claim not arising out of the transaction or occurrence that is the subject matter of the opposing partys claim.



A.  SMJ:  A permissive counterclaim is not within the courts supplemental jurisdiction; thus must meet subject matter requirements; namely, a third party must have different citizenship (if a diversity case) and/or must independently exceed the amount in controversy (Zahn).


3.  Rule 13(a) Compulsory Counterclaims:  if the claim arises out of the transaction or occurrence that is the subject matter of the opposing partys claim.  Unless the court does not have personal jurisdiction over the parties (additional parties required for just adjudication) or if rem or quasi in rem action (cases of limited liability cannot have mandatory counterclaims b/c is would subject D either to unlimited personal liability or lose claim forever).



A. Mandatory: Failure to bring a compulsory counterclaim is forever barred (res judicata or implied provision of rule).




(i)State (fed) must honor judgments of federal (state) courts (Supremacy Clause and the reverse Supremacy Clause 28 USC 1738).




(ii) Waived for hardship if party was not at the time of the first suit aware that he had a compulsory counterclaim.



B. SMJ:  No independent SMJ is necessary.




(i)Reason:  Since the case is already in federal ct. then adding the claim w/o SMJ does not go against the purpose of 28 USC 1332 of keeping small claims out.  The controversy is already met.  Rule did not alter/modify statute?



C. Against Mandatory Counterclaims:  




(a)Choice of forum affected(once in fed. ct. cant go to state), venue (may change venue of justice in 1404(a), and timing; (b) Ps injuries may bias Ds counterclaim; (c) P wants control of case; (d) problem when state law doesnt have mandatory counterclaims; (e) complicates Ps case.



D. For Mandatory Counterclaims:




(a) In the interest of fed. govt. b/c overall efficiency. For pragmatism and efficiency, if there is a logical relationship, substantial duplication of time and efforts, same factual and legal issues, then fairness and convenience asks for counterclaims;  (b) Eliminates problems of res judicata and/or collateral estoppel; (c) D most of the times want to litigate all at once for financial reasons.


4. Statute of Limitations:  



A. If counterclaim is time-barred when P sues, then D cannot assert claim as a means for affirmative recovery (in diversity it is the state statute of limitations).



B.  Counterclaim would most likely be allowed if statute ran after P filed complaint but before D asserted his claim.


5. Cases


A.  United States v. Heyward-Robinson -1970-

Facts:  Dag sued Heyward for payments due on Navy job under the Miller Act.  Heyward counterclaimed for alleged over payments in both Navy and Stelma jobs (no independent SMJ).  Dag denied and interposed reply counterclaim for $ due on Stelma.


Holding:  Logical Relationship, the controversy arose from occurrences affecting both federal and non-federal jobs.  The two jobs are so intertwined that it is impossible to separate them.  Same occurrence or transaction so no independent SMJ needed.


Reasoning:  SMJ waived b/c reason behind limitations is not parties but dockets and availability; must be policed.


Problem:  The conduct of the parties (single payments, one K dependent on the other K, single insurance, etc.) can confer SMJ.  What is defn. of transaction or occurrence?  Painful if decided that the claim should have been mandatory.


Solution:  Allow permissive counterclaims into ct. w/o SMJ.  (a) fewer lawsuits; (b) Already in ct. so purpose of 1332 is covered; (c) dont force judges to stretch limits of compulsory counterclaims.  28 USC 1367 doesnt use transaction or occurrence and exclusion of (b) with 1332.


B.  Great Lakes Rubber Corp. v. Herbert Cooper Co. -1961-

Facts:  Complaint thrown out b/c no diversity.  Counterclaim became claim b/c SMJ.  Original complaint became the counterclaim.


Holding:  Case for mandatory, not required permissive.  Is ct. right? Logical?  3rd party is not compulsory if court cant get jur. over that party. 

B.  Rule 20: Permissive Joinder of Parties

1.  Rule 20 (a):  All persons may join in one action as Ps (Ds) if they assert (are asserted against) any right to relief jointly, severally, or in the alternative in respect of or arising out of the same transaction, occurrence, ...and if any question of law or fact common to all these persons (Ds) will arise in the action.


2.  Application of Rule:  P (at his discretion) can either join other Ps (with their approval) or bring in more Ds.



A. Requirements: 
(1) Single transaction or occurrence; 






(2) Common question.



B. Test:  Ether Logical Relationship Rule or Common Evidence Rule. 



C.  Personal Jurisdiction and SMJ must be met for all.



D. Judicial Discretion is encouraged.

C.  Rule 19: Joinder of Persons Needed for Just Adjudication

1. Compulsory Joinder:  Uneconomical or unfair to litigate a claim b/w two parties w/o bringing in other parties, thus they must be joined.  Either the parties are necessary parties (joinder required if possible) or indispensable party (whole action must be dropped if these parties are not joined).


2. How to approach a Rule 19 problem:


1) Look around for all the players



2) How suit would be affected with players there or not?



3) See if the could be joined?




4) If no, see if alternative forum is available?




5) If no, decide if you can proceeded (relief available)?


3.  Rule 19(a) Persons to Be Joined if Feasible:  Tells the court you are to join certain types of people if doesnt deprive the ct. of jurisdiction over subject matter.  



A.  Jurisdiction Deprivation:  (i)doesnt destroy diversity; (ii) personal jurisdiction; (iii) amnt. in controversy; (iv) suppl. jur. 1367(b) bars it; (v) improper venue



B. Rule 19(a)(1):  In persons absence complete relief cannot be accorded among those already parties (concerns existing parties interests).



C. Rule 19(a)(2)(i):  Does it impair or impede absent partys interest (not simply res judicata, no actual loss required).



D. Rule 19(a)(2)(ii):  Does it subject a current party to risk of incurring double, multiple, or otherwise inconsistent obligations (existing parties after suit)?




E. Problem:  There is no necessary party in equity and good conscious.


4. Rule 19(b) Indispensable Parties:  What do we do if people cant be joined.  In equity and good conscious.  Four factors; none of which are exclusive b/c include:



(i) Prejudice to all parties (absent and current) 



(ii) framing of judgment to mitigate the prejudice 



(iii) adequacy of remedy 



(iv) result of dismissal. 



A. Note: Rule can be raised at anytime before final judgment (Rule 12(h)(2)).  Ct. interest is one factor, waiting clarified if party is indispensable, etc.


5.  Rule 12(b)(7):  party cannot waive ability to join even if Rule 19 was not included in answer.  Reason:  1)may not know all the facts; 2) interest is not just of the D but the absent party; 3) ct. has independent interest of litigating once and only once.


6.  Provident Tradesman Bank v. Patterson -1968- S.C.

Facts:  Owner of car was not included in multi-party accident suit.


Holding:  Failure to join an indispensable party does not automatically make the judgment invalid.  Court must look at all interests:



1. Ps interest in having a forum, a judgment, and choice of forum.  If 



raised at District level, ct. must decide if alternate forum exists.



2. Ds interest in not litigating same case twice, double or inconsistent 



obligations.



3. Outsiders interests (Dutcher) minimal b/c insurance would probably 



have to pay anyway and he has no money (reason why not made a party).



4. Interest to entire system (especially if already litigated) efficiency.


7.  Haas v. Jefferson Bank -indispensable party


Significance:  (i) Joinder was impossible b/c would ruin diversity; (ii) 3d party would be prejudiced; (iii) No way to prevent unfairness to D or 3d party (through judicial remedies); (iv) Still had remedies (i.e. state court)

D.  Rule 22: Interpleader; Statute 28 USC 1335: Interpleader

1.  Rule 22:  Remedy for any person who is or may be exposed to double or multiple liability.  Normal requirements must be met (complete diversity including stakeholder, service of process, amnt. in controversy, NO deposit requirement). Rarely used.


2. 28 USC 1335  Federal Interpleader Statute:  For property which is or may be claimed by two or more adverse claimants.  Created for insurance companies to remedy problems of (i)bringing people together (no per. jur.); (ii) impossible to transfer b/w states and federal forums; (iii) pay/litigate twice b/c Due Process where litigant is not bound by decision where not made a party.



A.  Interpleader Statute:




a. Nationwide Service of Process: 28 USC 2361 (trumps Rule 4)- possible Constitutional problems with Due Process Clause, fairness and convenience, b/c no minimal contacts.




b. Minimal Diversity:  As long as two claimants are diverse; the citizenship of insurance company is irrelevant.  Strawbridge created complete diversity not the constitution.




c. Amount in Controversy $500:  No flood of interpleader cases.




d. Venue: 28 USC 1397 suit can be brought in any judicial district in which one or more of the claimants reside.  Goes against general convenient venue (28 USC 1391(a)(2)) where events occurred or substantial part of property is situated. 




B.  Stakeholder:  Action is commenced by stakeholder.  Doesnt matter if other cases have been filed or if stakeholder disputes claims.  All claimants are restrained from starting or continuing any other action.  Stakeholder must, to begin suit, deposit into court the amnt. of the property in question or post a bond for that amnt..


3. Cases


A.  State Farm v. Tashire -1967- S.C.


Facts:  Bus collided with truck insured by State Farm killing two.


Holding:   (1) One does not have to have judgments before interpleader.  

(2) Cant use interpleader to injunct all claims, it was never intended as a bill of peace.  Can only bring together and injunct those claims that affect State Farm.  This goes to purpose of statute; namely, to force litigation on fund (prevent vexations and multiple litigation) not force other collateral issues.  Also, make sure that a party with little interest in the outcome of a complex controversy should not strip truly interested parties of substantive rights. 



E.  Rule 24: Intervention

1. Rule 24(a)  Intervention as of right: Unlike Rule 42 where consolidation is discretionary and optional, intervention is by right.




Upon timely application intervention is permitted if:



(1) Statute confers an unconditional right to intervene, or


(2)(i) Claims an interest relating to the property or transaction which is the subject of the action (just concern about lawsuit is not enough, not necessarily legal or economic interest Smuck), and


(2)(ii) Applicant is so situated that the disposition of the action may impair or impede his ability to protect that interest (less than res judicata, similar to Rule 19 in that you look at the practical effect of rendering a decision), and


(2)(iii) This interest is not adequately represented by existing parties (burden is on existing parties to show why it is unnecessary, otherwise you intervene unless).


2. Rule 24(b)  Permissive Intervention:  If timely, a person who has a claim or defense involving a question of law or fact in common with the pending action may be allowed to intervene at the discretion of the court.


(i)must have legal argument; (ii) interest; (iii) impair or impede; (iv) unduly delay or prejudice the adjudication of the rights of the original parties.


3.  Rule 24 is very fact specific.  Right to intervene still has a large amount of discretion, therefore making it permissive.


4.  Relation of Rule 19 and Rule 24:  A mandatory party under Rule 19(a) should be allowed to intervene under Rule 24(a)(2), but not conversely (Atlantis).  Dont equate right to intervene to necessary party, although substantial overlap.  Difference is one is initiated by a third party (intervention) and other party is forced to take part (joinder).


5.  Problem: Independent SMJ grounds are required for an intervention of right in a diversity case.  Such intervention does not fall within the cts supplemental jurisdiction (1367).  This makes no sense since one action is commenced and parties are forced to have two lawsuits over same car accident.


6. Cases


A.  Atlantis Development Corp. v. United States -1967-

Facts:  U.S. sued Acme Corp. for legal rights over islands.  Atlantis wanted to intervene b/c they claimed to own the islands.


Holding: Atlantiss interests are not being represented.  Purely legal question that will be resolved probably in summary judgment.  Amicus brief does not allow party to do discovery or any in-depth analysis.


Policy:  Stare Decisis (interpretation of the law) is binding and therefore may decide key issue even though res judicata is not a factor b/c Atlantis not a party.  Even though P chooses D, forum, and time w/o ct. meddling there are other interests involved (avoiding duplication of litigation, fairness).


B.  Smuck v. Hobson -1969-

Facts:  Parents thought that the School Board adequately represented their interests until they decided not to appeal.


Holding:  Parents had interests (interest, impeded, inadequate representation) and are permitted to intervene after initial judgment.  Court focused on adequacy.

III.  ASCERTAINING THE APPLICABLE LAW- 


Choice of Law in Diversity Actions:  Erie, Rules of Decision Act 



(28 USC 1652), Rules Enabling Act (28 USC 2072)
A.  28 USC 1652  Rules of Decision Act (1789): 


1.  28 USC 1652  Rules of Decision Act (1789):   In civil actions, the federal courts must apply the laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.

- Federal question cases should use federal law where applicable (i.e. Constitution, treaties, or Acts of Congress always take precedent over state provisions).


-Look at state law (statutes) where applicable.


-Issue:  Should the courts in diversity cases apply federal common law or state 



common law?


2.  Swift v. Tyson -1842- S.C.

A.  Holding:  Only state statutes and local customs (i.e. rights and titles to real-estate, and other matters immovable and intraterritorial in their nature and character) are law under Rules of Decision Act.  Federal common law (general principles of law) will be applied in the federal courts.


B. Reasoning:
(1) Judges were looking to find truth and therefore should not have to adhere to the decisions of a single jurisdiction.




(2) Create uniformity and stability in interstate commerce; i.e. simplify commercial law and encourage nationalist goals of fed. government.




(3) Quality of state courts inferior


C. Effect of Swift:  Reasons for diversity to eliminate prejudice and assure rules, not to change substantive laws.  Changed intended reasons for diversity.



1.  Discrimination:  Instead of avoiding discrimination of state citizen over non-citizen, the tables were turned.  The non-citizen could always decide if he wanted the state common law (state courts) or the general federal court.



2.  No Uniformity in the common law:  In attempting to promote uniformity of law throughout the U.S., the doctrine prevented uniformity in the administration of the law of the state.  The company doesnt know how to act, what the norm is.  Liability depends on who is hurt Erie, not activity.  Instead of fair forum, different substantive laws apply.




A. Forum Shopping:



Black & White Cab Co. v. Brown & Yellow Cab Co. 



Facts:  R.R. wanted B&Y as sole carrier, which was against Kentucky Law, but not Federal Common Law.  B&Y reincorporated to Tennessee and executed the contract with R.R..  B&W sued in Kentucky.  Went to federal court based on diversity and the federal court applied federal common law which was affirmed by Supreme Ct.



Significance:  By invoking diversity jurisdiction, the P was able to choose a substantive rule of law which upheld rather than barred the contract.


3.  Erie R. Co. v. Tompkins -1938- S.C.  overrule Swift


A.  Facts:  P injured by R.R.; in Pennsylvania the law is wanton negl., in Federal courts the rule is ordinary care.



B.  Holding:  In diversity cases, federal courts must apply the law that would be applied by the courts of the state in which they sit.  Rather than create general common law, their job is to apply state common law.



C.  Reasoning:



(1) Legislative History: showed that the Rules of Decision (RDA) was intended to include state common law.



(2) Effect of Swift: created uncertainty (not uniformity), discrimination, and forum shopping.



(3) Unconstitutionality of Swift:  the Swift authorized judges to make law in areas in which the fed. govt. has no delegated powers to declare substantive rules of common law applicable in a state.  No federal common law! 




-unconstitutional ruling cuts off Congresss actions.  Congress and other parties interested had no say in decision.



(4) No Stare Decisis Problem:  Swift doesnt fall into stare decisis dilemma b/c not type of rule that allowed people to plan.  Problem b/c Congress can overrule interpretations of statutes.  



D.  Today:  Forum shopping affects of Swift are over.  The question is substantive law. 

B.   28 USC 2072  Rules Enabling Act

1.  28 USC 2072  Rules Enabling Act:  The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the U.S. district courts...such rules shall not abridge, enlarge, or modify any substantive right.  Allows the S.C. to prescribe, by general rules... the forms of process, writs, pleadings, and motions, and the practice and procedure in civil actions at law for federal courts.



A.  Countervailing Federal Interest:  



(i)mechanical- if you are in federal court then you have to look into the 




system for what to do next; 



(ii) uniformity- rules are uniform when applied to all federal courts.  




Before, foreign party had to be familiar with both state procedures 




and substantive laws (hard for national corp.); 



(iii) model- create a fair and just system of rules that will be a model for 




backward state laws.



B. Substantive:  What does substantive mean in the two contexts? Are they the same?




1.  Under Erie the state common law controls on issues that relate to a substantive right, but procedure is regulated by the Federal Rules.




2.  The Federal Rules always take precedence over state procedural rules if it does not abridge, enlarge, or modify any substantive right.



C.  Outcome Determinative Test (substantive):  The outcome of the litigation in the federal court should be substantially the same, so far as legal rules determine the outcome of a litigation, as it would be if tried in a State court. Guaranty Trust Co. v. York  




(i)Question:  Does it significantly affect the result of the litigation for a federal court to disregard a law of a state that would be controlling in an action upon the same claim by the same parties in a state court?



(ii) Reasoning:  Dont want to encourage forum shopping, one should not get an advantage.




(iii) Guaranty Trust Co. v. York:  Statute of Limitations is more substantive than procedural.  Legislature created statute and exception for the purpose of deciding the outcome of cases, i.e. determines or limits the cause of action.




(iv) Byrd v. Blue Ridge Rural Electrical Cooperative:  Federal courts policy of jury deciding definition of employee.  State decision that are basically procedural (even if they may affect substantive rights) are not necessarily controlling even if the are outcome determinative.  The York policy of uniform outcomes in diversity cases must be considered as well as the countervailing federal policies that arise from the federal courts status as an independent judicial system (administration and procedural).  



D.  Private Primary Activity Test:  Inquire if the choice of the rule would substantially affect those primary decisions respecting human conduct. 


(i)Erie applied test; (ii) Hanna behavior would not change; (iii) York statute of limitations may affect certain behavior after act in question occurred.



E.  Federal Court may disregard state procedural law only if there is a conflict b/w the two.


2.  Hanna v. Plumber -1965- S.C.  (federal interest)


A. Facts: P served process on the D through his wife, in accordance to Fed. R. Civ. P. 4(d)(1) (today 4(e)(2)); however, Massachusetts statute required in-hand service upon the executor. 



B. Holding:  



(1) Rule 4 relates to practice and procedure of the district courts and the choice of rule does not alter the outcome at the outset.  



(2) Rule can be valid where intent is to control the process of adjudication, not substantive merits and determinations.



(3) Federal Interest in helping justice, getting the case to trial (better rule), uniformity, better procedure, etc. outweighs the state interest unless substantive rule based on sound policy reasons.



C.  Test:



(1) Does the rule fall within the Rules of Decision Act 1652?




- Indirectly Act of Congress, rules more like an act of Congress than federal common law.



(2) Is the rule on point?


(3) Valid?



(4) Does it abridge any substantive right under 2072?



-Is the statute a housekeeping rule Hanna?  Outcome determinative?  Affects primary activity? Is method normally thought to be procedural, not substantive?



D.  Two Definitions for Substantive:  Has two meanings.  Under Rules Enabling Act 2072 is purely substantive (e.g. Tort law).  While Erie doctrine meant substantive to prevent forum shopping and have continuity.  The far end is that substantive laws are intended to direct outcome which everyone agrees affects peoples primary conduct.


3.  Walker v. Armco Steel Corp. -1980- S.C.



A. Reasoning:  Rule 3 which provides that a suit is commenced by filing, is not intended to govern when the limitations period is tolled; it only prescribes the point for calculating various time requirements under the Federal Rules (answer, depositions, interrogatories, etc.)



B.  Rule:  Since there is no need to choose b/w a Federal Rule or federal statute and state law unless there is a direct conflict b/w them, a court should avoid direct collisions when possible b/c most true to lawmakers intent.  



-Notice that since the commencing of action is tied to statute of limitations (substantive rule) the court would have to thwart one of the two conflicting laws.


4.  Procedural/ Substantive:  State common law, under Erie is controlling in substantive matters, but procedures in federal court is regulated by the Federal Rules.



a.  Erie applied only if no controlling federal statute.



b. Rules Enabling Act and subsequent Rules of Civil Procedure are federal statutes.



c. Only question in deciding whether a Federal Rule takes precedence over a conflicting state policy, is whether that Rule is valid under the Enabling Act and its definition of substantive rights which is more narrow that Erie.



d.  Note:  dont get caught up in language of procedural and substantive.


5.  Problems:


A. Rule 15(c) relation-back 120 days, state no provision for mistake, 180 days.



1. P amends complaint at 150 days.  Who wins?





-P argues statute of limitation is substantive





-State policy in favor of P, within statute of limitations.



B. Rule 15(c) 120 days, state 90 days.



1. P amends complaint at 110 days.





-collision b/w federal law and state law.





-any type of enlargement of substantive right?

C.  Federal Common Law


1.  Test: Courts must find that the advantage of borrowing state law are outweighed by either the need for national uniformity or the inconsistency of state law with federal interests.  Uniformity, frustration of specific objectives of the federal programs, and extent to which application of a federal law would disrupt commercial relationships predicated on state law.

2.  Clearfield Trust Co. v. U.S. -1943- S.C. 


Significance:  In a purely federal issue (checks from the U.S., authorized by the Constitution and Congress), have nothing to do with and are in no way dependent on the laws of any state.  In absence of an applicable Act of Congress it is for the federal courts to fashion the governing rule of law according to their own standards.


3.  Miree v. DeKalb County -1977- S.C.


Significance:  No substantive rights or duties of the U.S. hinge on its outcome, then look at Congress to see if it has decided to displace state law on such an issue; if not then state law.



4.  DelCostello v. IBT -1983- S.C.


A.  There is no statute of limitations in federal claims.  Choices:



1.  General Rule:  Borrow from analogous state statute b/c balance interests of P and D and encourages uniformity.



2. Fashion Own:  If there is a clearly analogous situations and significantly more appropriate vehicle.  Must find a clearly closer federal analogy.


B.  Holding:  The huge disparity b/w state statute of limitations (6 years) and federal rule (90 days) is against the federal expedition of adjudicating cases (federal interests) and uniformity.  Court settled on 6 months by analogy.

IV.  The Binding Effect of Prior Judgments:


RES JUDICATA and COLLATERAL ESTOPPEL

A.  Terminology

1.  Res Judicata claim preclusion:  A judgment, once rendered, is the full measure of relief to be accorded b/w the same parties on the same claim or cause of action.   



A.  Applied:  When the P obtains a judgment in his favor, his claim merges in the judgment; he may seek no further relief on that claim in a separate action.  Conversely, when a judgment is render for a D, the Ps claim is extinguished; the judgment then acts a s a bar.


2.  Collateral Estoppel issue preclusion:  Bars the relitigation of issues actually adjudicated, and essential to the judgment, in a prior litigation b/w the same parties.  The contested issue must have been litigated and necessary to the judgment earlier rendered.


3.  Reasoning:  (i)Fairness to the victor requires that he not be required to relitigate a claim or issue on which he has been victorious; (ii) Judicial economy requires that the litigation arising from a particular controversy not be continued indefinitely and/or  minimizing redundant litigation.

B.  Res Judicata  Claim Preclusion

1.  Claim Preclusion: Rule against splitting of a claim (cause of action):  If P sues on any portion of the claim, the other aspects of that claim are merged in his judgment if he wins and are barred if he loses.



A.  Transaction Test:  There will be a merger or bar of all of Ps rights against D with respect to all or any part of the transaction, or series of connected transactions, out of which the initial action rose.




(i)factual determination (time, space, origin, motivation, etc.); 




(ii) convenient for trial (e.g. witnesses, facts, etc.)


2.  Reasoning:  



A.  Judicial Efficiency:  Dont want issues relitigated.  Systems need to adjudicate all issues that can be litigated in the same case be litigated.



B.  Ds Interest:  Spent time, $, resources, etc...



C.  Inconsistent Judgments:  Undermines the faith in system.



D.  Peoples Interests:  Wait for trial.



E.  Prevent P Strategizing:  P goes after weak claim first (D doesnt fully litigate) then uses res judicata for strong claim.Rush

3.  Exceptions:



1.  If no SMJ over second claim.



2.  If supplemental jurisdiction were allowed under 28 USC 1367 ((b) does not ruin diversity), then if the P only brings the federal claim then he may be barred from bringing the second claim in state court.  If problematic, attempt 1367 and if fails then youre covered.



3. State suit followed by federal action:  federal court must apply claim preclusion rules of the state court that entered the judgment.



4. Rule 60 Relief from Judgment or Order:  If decision made as a result of mistake, newly discovered evidence, fraud (McCarty v. First of Georgia), prior judgment (basis for decision) overrule and within one year then reversible by same court. 



5.  Adjudication must be on the merits, therefore lack of jurisdiction, improper venue and failure to join an indispensable party would never lead to a bar.


4.  Cases and Examples:



A.  Rush v. City of Maple Heights  -1958-

Significance:  The injuries to the person and property of the D in error were the several results and effects of one wrongful act.  A single tort (claim/cause of action) can be the basis of but one action.  This is necessary to prevent multiplicity of suits, burdensome expense, and delays to Ps, and vexatious litigation against Ds.


B.  Mathews v. New York Racing Assn -1961-


Facts:  Employees acted as corporations agent and were not guilty.  P sued corporation.

Holding:  Res judicata operates as a bar to subsequent suits involving the same parties, and those in privity with them, when the prior suit ended in a judgment on the merits.


Note:  If P had sued corporation first, res judicata may not have applied b/c employee may have acted on his own outside the scope of his employment.


C.  Jones v. Morris Plan Bank of Portsmouth -1937-


Facts:  Acceleration clause in contract for car loan stated that if borrower missed on payment, then entire loan amount was due.  P only sued for 2 months.


Holding:  Ps failure to sue D for entire amount constituted a waiver, or merger, of the right to sue on the remainder.  P only had one cause of action (for entire contract) and could not split it up into months.  All claims must merge together.



D.  Examples: (1) Dismissed for failure to state a claim:  Court decided failure to state a claim as a matter of law; therefore res judicata.  (2) No SMJ, then filed in state court:  No res judicata; except in federal court.  (3) Claim dismissed, S.C. decides point contrary to decision:  No res judicata.Federated Dept. Store  (4)  Experience physical problems after trial:  Res judicata (unfair?).  Likelihood is slim due to time, and one can amend any time until trial.  



E. Reality:  Due to (i)time to adjudicate; (ii) P wants one case; and (iii) Gamble associated with separating claims, these cases dont come up very often.

C.  Collateral Estoppel  Issue Preclusion

1.  Collateral Estoppel:  Issues decided stay and are not readjudicated.



a.  The issue must be the same as one that was fully and fairly litigated in 




the first action.



b.  The issue must have been actually and conclusively decided by the first 




court.



c.   The first courts decision on the issue must have been necessary to the 




outcome of the suit.


d.  Other conditions that may be an issue: (i) Foreseeability of future litigation (fairness aspect); (ii) difference in procedures in different courts; (iii) difference in burden of proof; (iv) settlement (maj. say no, but min. say most of the time); (v) findings of law are usually binding.



A.  Cromwell v. County of SAC -1876- actually litigated



Significance:  One must make sure that the issue was actually decided in the first case.  So long as you have a different cause of action then there is no issue preclusion.  If same claim, one must look if it was actually litigated or it should have been litigated.



B.  Should a person be bound by a fact not controversial in the first case?:  In first case it might have been irrelevant.  (a)  If rule were that once you admit something it is bound forever would create disputes in everything that might affect you in the future.  (b) The matter has not been decided.



C.  Russell v. Place -1876- necessarily decided



Significance:  There were two parts to patent and could not tell which part was actually adjudicated in first case.  No preclusion b/c dont know what the decision was based on.



D.  Rios v. Davis -1963- adverse ruling (not judgment)



Significance:  Since the judgment was in favor of P he had no right or opportunity to appeal the finding of negligence.  Adverse ruling not litigated to finality so therefore no preclusion.


2.  General Rules:
(1) All parties to the first action (or in privity) are bound by the finding on that issue.
(2) A complete stranger to the first action can never be bound by collateral estoppel (danger of collusion and Due Process problem of day in ct.).


3.  Mutuality:  A stranger in the fist action could not assert collateral estoppel against one who had been a party to the first action.  Otherwise a violation of fair play; if a litigant could not be burdened by the effect of a prior judgment (Due Process), it seemed inequitable to allow her to benefit from it.



A.  Ralph Wolff  v. New Zealand Ins. Co. -1933- traditional model


Significance:  Mutuality of Estoppel requires that both P and D in the second suit have been parties (or in privity) to the former suit that is asserted as a collateral estoppel.



B.  Problem:  (i)Expense to the system; (ii) P has had his day in court and the D has not had his day in court so no Constitutional limitations; (iii) Inefficient b/c new D has to go over old ground; (iv) Witnesses burdens; (v) Court burdened.



C.  Demise of Mutuality:  No longer a general rule that a stranger to the first action cannot benefit from findings of fact made against his adversary (judicial discretion allowed).




1. Test: 1) Is it the identical issue?;  2) Was there a final judgment on the merits?;  3) Was the party against whom the plea is asserted a party or in privity with a party to the prior adjudication?


4.  Rule of non-mutuality:  If known, P will subsequently put maximum effort, P will attempt to join all the parties (Ds) which satisfies judicial economy.  Easier to reach settlement b/c everyone will get rid of it and apportionment issues settled.



A.  Offensive Use:  Where a P in the second action seeks to assert estoppel against the D; estoppel is being used as a sword rather than a shield.




1.  Problems:  (i)D has not chosen forum, adversary, timing, issues; (ii) D may have litigated in an inconvenient forum and could not make full-scale discovery or call witnesses; (iii) Less aware of prospective second suit; (iv) D may not have contested it fully; (v) unfairly prejudiced; (vi) incentive of Ps to take a wait and see approach (e.g. airplane crash where victims wait for first favorable outcome and then collateral estop.




2.  Parklane v. Shore -1979- S.C.  offensive use




Significance:  Approved offensive collateral estoppel b/c P could not have joined other action and D is not prejudiced b/c it had a full and fair opportunity to litigate its claims in the first action.  Presumption in favor of offensive use except if equitable reasons for not allowing:




a) P could have joined previous action



b) fairness (foreseeability, vigorous and fully litigated)  



c) mass tort (wait and see not realistic b/c $ could run out)



d) procedural differences in second case (jury, discovery, etc.)



e) govt involved b/c dont regularly appeal everything and cant have 




decision become the law of the land. 



f) institutional incentives to get rid of cases quickly.




Problem:  7th Amendment Trial by Jury:  First case was decided by a jury while second is a jury case?  This is just one factor.  It does not trump everything.  Judicial economy and other issues still a factor.




Note:  Whether the party sought to be bound (the D in the 2d suit) was a P or D in the first suit.  If he was a D this will militate against use of estoppel, since he was less likely to have had the choice of forum and which issue was to be litigated.



B.  Defensive Use:  Where a D in the second action seeks to assert estoppel against the P; estoppel is being used as a shield rather than a sword.  Equitable reasons test described above applies to defensive use.




1.  Reason:  (i)P chooses the second forum and the adversary; (ii) Likely to have had the prospect of the second lawsuit in mind at the time of litigating the first; (iii) Not unjust to hold P to findings of fact.


4.  Example:  3 way collision



1.  A sues B in state court and loses on negligence.



2.  A sues C in federal court; KY requires mutuality before allowing issue preclusion; but federal courts do not require mutuality in federal question cases.



3.  Erie analysis:  a. Rule of Decision Act- no federal statute; federal common law; in cases where they apply?;  b. Substantive or procedural? Outcome determinant; basic human conduct different?  no, mutuality will not change how people drive cars.  But it will change the conduct of first lawsuit, lawyers rely on ability to bring further actions (argument in favor of state law);  c. Under Hanna analysis, look at federal interest?  non-mutuality b/c of judicial efficiency.;  d.  Who wins? P chose federal court, more reasonable to hold to rules relating to federal procedure.


5.  Class Actions


A.  In Re Multidistrict Civil Actions Involving the Air Crash Disaster

 Issue:  Can the doctrine of  collateral estoppel be applied against a person who was not a party to the prior action.  The Bernhard doctrine abandoned the requirement of strict mutuality in class actions from common disaster where the factual and legal issues concerning liability of the Ds are identical.


Holding:  (1) coordinated discovery was conducted at which the counsel for P was given the opportunity to ascertain and develop; (2) counsel received benefits of fact developments by other attorneys; (3) counsel had opportunity to participate in framing the issues and choosing first case to be tried; (4) counsel was represented by highly competent attorneys; (5) tenable claims of negl. were presented by both the Ps counsel but also the counsel for TWA; (6) counsel did not assert any trail errors.  No principles of fairness inherent in the concept of due process will be offended.


Policy and Finality:  Overruled.  Slippery slope: bound by a poorly tried and litigated case by incompetent lawyers.  This case is too specific to make good precedent.  Due process was not met even though adequate representation and notice; however party chose not be involved and therefore no opportunity to be heard existed.


B.  Hansberry v. Lee -1940- S.C.


Holding:  Simply labeling an action class action is not enough.  The Ps interests must be adequately represented.


Test of due process for class: 



(1) adequately represented (Ps interests are represented; i.e. Due 




Process) 



(2) notice (Federal rules; i.e. formality); and 



(3) opportunity to be heard.

Collateral Attack:  Attack the judgment that purports to bind P.  Doesnt encourage sitting on the side-lines b/c must show no adequacy of representation.  If you choose to litigate the issue, then res judicata on that issue and one cannot come back and collateral attack that issue


C.  Martin v. Wilks -1989- S.C.


Significance:  Humphreys was not formally a party and therefore could expect not to be bound.  One cannot be bound when not made a party (Rules are set up to force someone to be a party).  Formality:  One must know whether you are to be bound by a future judgment.  Knowledge that your rights would be affected is vital. Notice of a lawsuit is not sufficient or the same as being named a party in a lawsuit.  Could maybe have been made a party under Rule 19 or Rule 42 Consolidation of Actions.


Rehnquist:  No such thing as mandatory intervention.  Fairness dictates that if you want party to be bound then you should join them; burden is on current Ps.  Rule 19, dont need a cause of action, just an interest impaired or impeded to join.



Note:  Stare decisis may still affect partys chances even if no issue preclusion.

V.  CLASS ACTIONS:  (Rule 23)

A.  Class Actions

1.  Class Action:  A class action is a lawsuit in which one or several named plaintiffs sue on behalf of a large group of people who are not formally named in the suit.  The class action device is authorized only where the named individuals have claims of fact and law with the other members of the class (shared common interest), where the class is to large to require all class members to be individual Ps in the lawsuit (joinder not feasible, difficulties b/c of personal jur., venue, or div.), where the named individuals claims are typical of those of the absent members, and where the named individuals and their attorneys will fairy and adequately represent the members of the class (Rule 23(a)).


2.  Attorneys Fees:


A.  Common Fund:  Class action judgment where fees come from the common fund, taking a slice of each P recovery.  Economically efficient, mechanical apportionment, impetus for class actions.



B.  Common Benefit:  Judgment not for money damages, confer a common benefit; e.g. union pays since in effect every union member paying or corp. pays since in effect every stock holder paying.



C.  Bad Faith Exception:  Other side pays b/c litigated in an unfair manner.



D. Statutory:  Policy based exceptions to encourage certain type of litigation (principally civil rights cases).


3. Reason for having Class Actions:



A.  Efficiency:  Why should there be hundreds or thousands of lawsuits when one case can resolve the issues? (assumes that lg. # of cases will be brought).  Theories, evidence, facts applicable to all.



B.  Fairness and Justice:  Ability to do something collectively that could never be done individually (b/c attorneys fees for e.g.).  Assure all Ps get compensated.



C.  Civil Rights:  Individual action may become moot (colored student allowed in school) and therefore go back to the old ways.
B.  Rule 23

1.  Rule 23(a)  Prerequisites to a Class Action:



a.  A class exists.  Know class but difficult to identify.



b. Class representative is a member of the class.



c. 23(a)(1) numerousity:  Allot of people usually not a problem.



d. 23(a)(2) commonality:  Action raises question of law or fact common to the class.



e. 23(a)(3) typicality: same injury? sub-classes? One claim is typical of all class members.  Note:  numerousity and commonality blend together and arent really focused on.



f. 23(a)(4) fairly and adequately protect the interest of the class:  The most important requirement.  Embodies Due Process concerns, ensures quality of representation.  Adequacy of Representation:  (1) Named Parties:  substantial stake in litigation, not motivated by unrelated factors, and relationship b/w lawyer and representative.  (2) Class Lawyer:  Lawyers resources and expertise- professional experience, motivation, support personnel, technical competence, etc..



Hansberry v. Lee -1940- S.C.



Significance:  P not bound b/c not a member of the class.  (i)Opposite interests and (ii) Due process.  



Note:  Adequacy is checked prior to classification and after case if over.


2.  Rule 23(b) Maintainable Class Actions:  Class actions will not be allowed unless it fits into one of three categories:



a. 23(b)(1):  Prejudice class action in two clauses.  Individual actions would create a risk of either (Phillips Petroleum):




(i)23(b)(1)(a):  Individual actions would create incompatible standards of conduct which would place the D in a position of total uncertainty.




(ii) 23(b)(1)(b):  Individual actions could substantially impair or impede the ability of class members to protect their interests (risk of depletion of fund).



Note:  Cannot opt out.  Currently used for mass tort claims where limited financial resources exist.



b. 23(b)(2):  The party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or corresponding declaratory relief w/ respect to the class as a whole.  Ds conduct need only be generally applicable to the class, no requirement that conduct be damaging or offensive to every class member.  Applied to employment discrimination, consumer, or environmental cases.




(i)Cannot opt-out of class, no notice; (ii) Unity of interest demands;  (iii) Primary relief is injunctive and damages are secondary.



c. 23(b)(3):   Damage class action ties among the members of the class is that they claim to have been injured in the same way by the D.  Two special prerequisites govern the application of this provision:




(i)Questions of law or fact common to the class members must predominate over any questions affecting only individual class members.




(ii) The court must find that a class action is superior to other available methods for the fair and efficient adjudication of the controversy.




-Four factors that the court should consider in deciding the superiority and predominance questions: (1) difficulties in management; (2) desirability of concentration in one forum; (3) existing litigation; (4) interest in individual control.


3.  Rule 23(c)  Determination by Order Whether Class Action to be Maintained; Notice; Judgment; Actions Conducted Partially as Class Actions:  Dictates who should receive notice.  In many Rule 23(b)(1) and (b)(2) suits, judges decide that no notice is necessary.  In other situations, judges may conclude that only general notice is needed, such as notice by publication.



a. 23(c)(1): Certification of class is appealable.  It can also be altered or amended before the decision on the merits.



b. 23(c)(2):  notice requirement expensive; best notice practicable under the circumstances to all b(3) members.  Must include:  (i)opt-out provision; (ii)binding effect unless opt-out; (iii) may appear with a lawyer in the class suit.




-Note:  Mullane question in every case:  D has interest in adequate notice, the fact that any one P did not receive notice is not dispositive, overall notice must be adequate.




-For b(1) and b(2):  Due process may require adequate notice (e.g. mass tort claims under b(1) have required notice to all identifiable class members).

 
4.  Rule 23(e)  Dismissal or Settlement:  In order to ensure that the interest of the absent class members are adequately protected (lawyers incentive to settle due to huge contingency fees) the court must approve any settlement and notice to all class members..


5.  Jurisdiction:  Only the named representative of a class must meet the requirement of diversity and venue.  Every member of the class must satisfy the applicable jurisdictional amount. Zahn  This only applies to diversity cases.


6.  Dow Problem:  Mass Tort Claims (accidents/products liability):



A.  Problems with defining class:  (i)Proximate cause differences.  Degree of difficulty in proving causation in individual health problem; (ii) Conflicting interests- several diseases and some women have not had symptoms yet; (iii)Zahn problem.



B.  Problems with Class Certification:  (i)not all injuries could have the same proximate cause; (ii) Different affirmative defenses apply to different injuries; (iii) Ps may have varying theories for recovery; (iv) Many clients might prefer to pursue individual actions; (v) 50 jurisdictions do not have same punitive damages standards.



C.  b(1) mandatory class actions:  (i)b(1)(b)- w/ thousands of claimants there is reason to believe that D will be insolvent before the last claimants have recovered.  Especially effective when early claimants seek punitive damages where outrageousness of Ds conduct is a common factor.  May, however, be due process problems since cannot opt-out (use of sub-classes may be required).  (ii) b(1)(a)- potential for hundreds or thousands of inconsistent judgments.  (iii) 23(c)(4)(a) partial certification as to only one issue such as liability.   (iv) Consolidation for pretrial proceedings where district judge coordinates discovery and settlement discussions.


7.  See appeals for right to appeal, certification, and death knell.

8.  Dalkon Shield Litigation and class certification under b(1)(B):  Got certification on theory of potentially inconsistent determinations of whether Aetna was a joint tortfeaser would subject Aetna to inconsistent or varying adjudications.. which would establish incompatible standards of conduct for the party opposing class.  



-Note:  Limited funds argument was not put forward.

VI.  DISCOVERY:  Rules 26, 30, 31, 33, 34

A.  Rule 26 Discovery and Relevance

1.  Threshold Standard:  Evidence that is admissible or reasonably calculated to lead to the discovery of admissible evidence.  Party must show a connection b/w info. sought and what hes trying to prove (relevance):



A. Is the information sought privileged?



B. Is the information outside the work product immunity?



C. Is the material composed of fact and/or opinions held by experts?



D. Is the material sought designed to impeach discovering partys 




credibility?

2.  Discovery Rule 26(b)(1) Relevance:  Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action.  The information sought need not be admissible at the trial if the information sought appears reasonable calculated to lead to discovery of admissible evidence.  This will be limited if:




(i)the discovery sought is unreasonably cumulative or duplicative, or is 




obtainable fr/ some other source that is more convenient, less 




burdensome, or less expensive,




(ii) party seeking discovery has had ample opportunity by discovery in the 




action to obtain the information;




(iii) the burden or expense of the proposed discovery outweighs its likely 




benefit, taking into account the needs of the case, the amount in 




controversy, the parties reasonable resources, the importance of 




the issues at stake in the litigation, and the importance of the 




proposed discovery in resolving the issues.


Note:  If court says relevant then D must show unclear, burdensome, too broad, or seek protective order if information is not for the public.


Test for Hardship:  Costs involved, finances of party, hostility of witness to discovering party.



-General Scheme:  (1) Is the material part of an insurance agreement (automatically discoverable)?; (2) If the material relevant to subject matter?; (3) Will the material be admissible or lead to the discovery of admissible?; (4) Is the info. privileged?; (5) Is the info. outside the work product immunity?...
B.  Privilege and Protective Orders  (Rule 26(b) and 26(c))


1.  Rule 26(b)(1) Privilege:  Material is privileged against discovery if it would be protected against discovery at trial.  If a person who has knowledge or who has a document could refuse to relate or product it at trial on the grounds that he was protected by a privilege, such as the attorney-client, that knowledge or document may not be the subject of discovery.  Privileged material may only be resisted by person who could assert the privilege at trial.



A.  Rule 26(b)(3) Trial preparation materials:  (i)Work Product Immunity- absolute as to documents containing subjective thoughts, qualified immunity given to all other documents such that it may be overcome by a showing of substantial need for the material and their equivalent is not available through other means; (ii) attorney-client privilege.



B.  Rule 26(b)(4) Opinions of Experts that counsel has consulted in trial preparation.


C.  Hickman v. Taylor  -1947- U.S.


Facts: Ps attorneys want documents of Ds attorneys:  




1. Signed witness statements  




2. Notes of meetings with witnesses 




3. Written summary of oral statements (not in existence).



Issues:  For each request- (i)Is it reasonably likely to lead to discoverable material?  (ii) Burdensome?  (iii) Is it privileged (real issue)?



Holding:  P must show that they couldnt get the info. by other means (like Marrese).  Balance- burden on P v. interest of truth and secrecy.  Want to protect the working and thought process of attorney.  Rule 26(b)(3) fixes this problem.



Policy:  If the material is within the work product immunity, discovery is allowed only if there is showing of substantial need of the material, and an inability to acquire it by other means w/o undue hardship.



Policy Application:  Rule 26 test creates a hierarchy of discoverable material.  In the case below, #1 will be given, #2 may but redacted, #3 never.




1.  Witness Statements:  Probably not high threat of knowing what the attorney was thinking about or asking.  Legal theories not yet formulated.  Rule 26(b)(3) witnesses may have copies of interviews and can get it to Ps lawyers.




2.  Notes of meeting:  Notes show thought process and theories of case.  Not admissible, but may lead.  May get info. that the witness never said or meant to imply.  Could redact documents to keep out theories.




3.  Written Summary:  Asking someone to create another document.  Time has lapsed, flawed memory, less reliable could lead to trial proceedings that would greatly undermine the entire process.  


2.  Rule 26(c) Protective Orders:  Empowers a district court to make any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense, including... that discovery not be had.  Ct. can also control the sequence and timing of discovery.  Magnitude and nature (1st Amendment v. personal) of each parties hardships must be taken into consideration.



A.  Kinds of Orders:  (i) No discovery allowed; (ii) limit discovery to a certain time and place; (iii) different method for discovery; (iv) restrict scope; (v) sealed to be opened at court; (vi) bar revealing trade secrets of other commercial info.


A.  Marrese v. Academy of Orthopedic Surgeons


Facts:  After unsuccessful attempt in state court, P filed in federal ct. alleging violations of the Sherman Act.  D refused access to membership applications files from 1970-1980.  



Privilege Issue:  D held that it is against 1st Amendment rt. to associate (privilege), but w/o info. P has no case.  Abuse of Discretion?



Posner:  Posner suggest that discovery request may be a form of coercion to get D to settle (harassment, bad faith, fishing, predatory, etc.).  Reality:  (i)Why would D settle if the material wasnt incriminatory?  (ii) Denying discovery will create appeal, not get rid of nuisance suit.



Holding and Policy:  Judges must use discretion and managerial responsibility w/discovery issues.  Proper way to deal with discovery abuse should be dealt with by managing discovery not total denial:



a.  Privacy Problem; In Camera Proceeding: judge can look at documents and decide the value to the case.  Problem:  (i)Judge could be inclined to dismiss the case; (ii) P has more information, can find inconsistencies, and knows what to look for; (iii) judge may not be able to see trends, etc...



b.  Privacy Problem; Redact Files:  Eliminate names.  Problem: (i)Which names?; (ii) May eliminate evidence of discrimination b/c it might be important who looked at file.



c.  P just allowed to see file:  See below for problems w/26(c).



d.  Rule 26(d) Timing Issue:  Can save this discovery until the end of process in order to see if necessary (does not apply to this case) 



e.  Affect Public, trade secrets, ongoing tests; Protective Order



Note:  Discovery rulings are interlocutory appeals which arent usually granted and later not appealable.



B.  Interests Involved with Protective Orders (handout):



1.  D wants to protect interests:  Legitimate concerns include terrible publicity, FDA, potential jurors, competitors, trade secrets.  This carries from documents, notes, depositions, to ct. proceedings that call for gag orders.




2.  P needs knowledge:  Real interest in seeing documents. Realize that this poses a big burden on P to keep everything secret.




3.  Time, $, and Resources:  Due to large burden of time and money there is a big incentive to parties to have protective orders on all documents requested; as opposed to court action on each dispute and time for redacting or in camera proceedings.




4. Press, Public, FDA:  No one is protecting the interests of the press, public, FDA.  No party wants it.  Undermines validity of protective order.  Inhibits litigation.  Everything will become public at trial.  Interrupts litigation b/c parties will be less willing to turn over everything.  P and Ds lawyers are interested in their clients.  Judge is interested in expediting a resolution.




5.  After Case:  Strong incentives to keep everything not officially disclosed at trial under seal.  Financial incentives given to P.  This is especially true if case is settled before trial.


3.  Almost anything is discoverable in good cause.
C.  New Rules and Methods of Discovery


1.  New Discovery Rules (not on exam):



A.  26 (a)(1) mandatory disclosure provision, automatic disclosure only for items pled with particularity:  for:  cases move faster, lest costly, incentive to plead w/particularity.  against:  unnecessary disclosure, too early, spawn satellite litigation.



B.  Presumptive limits of interrogatories (25) and deposition (10).


C.  16(b) & 26(f) meeting of lawyers for parties.

2.  Rule 30, 31, 33, 34, and 36  Methods of Discovery:



A. Rule 30 Oral depositions:  Any party may take the oral testimony of any person (party and non-party) thought to have info. within the scope of discovery.



B. Rule 31  Depositions upon Written Questions: Any party may take the written testimony of any person (party and non-party) thought to have info. within the scope of discovery.



C. Rule 33  Interrogatories:  A set of written questions to be answered in writing (only to a party).  References to business records are required.



D. Rule 34  Production of Documents
VII.  TRIALS:  JURY & NON-JURY:  7th Amend., Rule 38, 50, 52

A.  Jury Trials

1.  Source of the right:  Right to jury trial derives directly from the 7th Amendment of the Constitution (right to trial by jury shall be preserved).  This does not apply to state courts, even though it is included in most State Constitutions.  Preserved means that it shall be made available.  At common law it used to be that all actions at law had the right to jury trial and all actions in equity did not.



A.  Merger of Law and Equity:  Problems arose when law and equity courts were merged into enabling legal and equitable issues to be presented in the same proceeding.




1.  Beacon Theaters, Inc. v. Westover -1959- Fed. cts.



Facts:  P sued in equity and D counterclaimed in law and demanded a jury trial on the factual issues presented by its counterclaim.




Holding and Rule:  The Supreme Court held that where there are both legal and equitable claims in the same case, the trial judge must ordinarily try the legal claims first, so as to ensure the right of jury trial as to those claims (otherwise res judicata or collateral estoppel might prevent a fair jury trial).




2.  Dairy Queen, Inc. v. Wood -1962- S.C.




Facts:  D had been licensed by P to use Dairy Queen trademark.  P asked for (i)injunction and (ii) accounting to determine damages.  D moved for a jury trial b/c the damages issue is clearly legal.  Lower cts said no b/c it was an accounting of damages.



Holding and Rule:  Any legal issues for which a trial by jury is timely demanded be submitted to a jury.  Every legal issue, whether or not incidental to an equitable claim, carries within itself the right to jury trial.




Rationale:  Reiterating Beacon, procedural innovations at law will constrict the scope of equity and therefore increase the right of jury trial.




3.  Ross v. Bernhard -1970- S.C.




Facts:  Ps brought a stockholders derivative suit (historically equitable) and asked for a trial by jury.  Both legal and equitable claims existed.




Holding and Rule:  The right to jury trial attaches to those issues in derivative actions to which the corporation, if it had been suing in its own right, would have been entitled to a jury.
Namely, if corps own suit would have been legal then vis versa is the same.


2.  Rule 38  Jury Trial of Right:  Must make demand for jury 10 days after answer is filed.  Most Ps demand immediately so no question.  In case of a waiver; both parties must consent.



A.  Exceptions:  Equity, Complex case (too complex for jurors in that it would violate Due process), Bankruptcy, Damages (not liability).


3.  Problems associated with jury trials:



1.  Rarely True Cross-Section:  Most competent people in society (professionals) are most likely either eliminated by counsel or are excused b/c too busy.



2.  Complexity of Cases:  Factual issues are extremely complex in which the average layman would not understand.



3.  Complexity of Legal Issues:  As #2, legal issues explained may take days; which, on top of the factual complexity would leave jurors baffled.



4.  Juror and Judge Capacity:  Inability to remember and understand material.



5.  Impact on Jurors Lives


6.  Expensive and Slow
B.  Non-Jury Trials

1.  Why would one not choose to have a jury trial?


1.  Confusion/Complexity:  In certain cases (e.g. products liability) this works in the Ps favor.  However, in other cases the jury may be unable to understand and therefore the P cant establish the burden of proof needed.



2.  Discrimination (unsympathetic):  Jury pool is likely to be all one race/philosophy.  Example:  Difficult to win against a car manufacturer in town where the cars are made b/c jurors either work for them or have relative who do.



3.  Judge him/herself:  If you know that the judge is quicker, brighter, more sympathetic, etc..



4.  Time and Efficiency:  Judge trial are much quicker- (i)no jury picking; (ii)jury docket longer; (iii) trial presentation takes less time; (iv) judge more flexible, can be tried in segments; (v) can take witnesses in and out of sequence. 



5.  Type of Case:  If the case principally involves legal issues.  No real triable issue of fact.  Preservation of legal issues for appeal and not submerged in a jury decision.



6. Jury Decision Itself:  Decision is submerged.  Negligence and non-negligence and then damages.  Historically jury decisions are given allot of weight and general findings of fact by the jury are not appealable.  Jury instructions are subject to review b/c translation of the law.  Admissibility of evidence- must be material b/c one is entitled to fair trial, not perfect trial.


2.  Findings and Conclusions in Nonjury Cases:  Prior to the courts retiring to write its findings of fact and conclusions of law, both parties can submit to the court proposed findings of fact and conclusions of law.  Use by the court of these proposed findings of fact for any reason other than as advisory opinions is error.  It rests with the court, and the court alone, to write the final findings of fact and conclusions of law.



A.  Rule 52(a)  Findings by the Court:  The court shall find the facts specially and state separately its conclusions of law thereon... Findings of fact... shall not be set aside unless clearly erroneous, and due regard shall be given to the opportunity of the trial court to judge of the credibility of the witnesses.




1.  Clearly Erroneous: Presumption of correctness:  must be clearly erroneous to overturn fact.  Appellate judge cant simply disagree.  If that were the standard then many judgments would be overturned.  Judge saw demeanor or witnesses, etc. so one should defer to her judgment b/c present throughout and probably better idea and understanding of the facts.




-based on oral or documentary evidence, on top of just demeanor.  Documents tied to witnesses may mean more or less depending on how explained.  Artificial to separate documents fr/ testimony and cant have as good idea if just have documents.




2.  Purpose of the rule: Why require the formulation and articulation of judges finding of fact and conclusions of law?  





a.  Judges Themselves:  Make judges go through the 





thought process so that he has dealt fully and properly with 





all the issues in the case before him.





b.  Appeal:  In case of appeals the appellate court must be 





fully informed as to why the judge found for the party.





c.  Collateral Estoppel:  If you dont know whats been 





litigated, cant claim res judicata and other party cant 





claim collateral estoppel (not usually necessary today b/c 





most claims are tried at once due to supplemental jur.).




2.  Value of Parties Submitting Final Briefs:  (i)time; (ii) Able to focus on the issues that the parties think are most important; (iii) Stipulations which are agreed and disputed issues of fact.  Know where the controversy is and ability to ask for something as if new issues arise; (iv) Lawyers point to places in the transcripts




3.  Danger of Parties Submitting Final Briefs:  




Roberts v. Ross -1965- Rule 52




Facts:  The judge, before allowing either party to submit proposed findings of fact, told parties that D would win.  The judge then asked for each party to submit proposed findings of fact and conclusions of law.  The judge adopted Ds document verbatim and dismissed the complaint.




Holding and Rule: Rule 52 requires the trial judge personally to find facts specially and write his conclusions of law thereon.  The judge complete ignored the purpose of the Rule.  Adaptation is not bad if carefully considered and created.  Danger of one sided version, laziness.  Today computer disks make it easier than ever.




4.  Note:  Jury does not have to write facts and rationale for decisions b/c there is a presumption that it is unlikely that 12 people will jointly decide not to think about the issues and problems involved in the case.

C.  Judicial Discretion

1.  Reasons behind Directed Verdict and Orders for Retrial:  Laws are supposed to guide people in their primary conduct and so the judge must ensure that the jury makes decisions based on these laws.  Law effects many so when making law, must look at society as a whole and not just people before you.  Law needed to control the jury.  Jury may make illogical decision based on sympathy.  Must make sure that the law is followed.  Better to allow judge to order a retrial instead of making appeal b/c more efficient and he was there and knows better.  Ensures that law functions; 12(b)(6), jury instructions, summary judgment, and directed verdict.



-Motions for a new trial



-Motions for directed verdict



-Motions for judgment notwithstanding the verdict (JNOV)


2.  Directed Verdict/ Judgment as a Matter of Law: Cts saying a reasonable jury couldnt decide any other way.  Either party may move for a judgment as a matter of law (directed verdict; Rule 49) which takes the case away from the jury and determines the outcome as a matter of law.



A.  Rule 50 (a) Judgment as a Matter of Law:  If during a trial by jury a party has been fully heard on an issue and there is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue the court may determines the issues against that party and may grant a motion for judgment as a matter of law.




-Judicial Decision:  Judge can decide not to let case go to jury or can let jury decided and then order retrial if he dislikes the end.  May decide to take away from jury if considers too complicated.  Can have directed verdict to case or issue.



B.  Rule 50(b) Renewal of Motion for Judgment after Trial (Directed Verdict):  If a verdict was returned, the ct. may, in disposing of the renewed motion, allow the judgment to stand or may reopen the judgment and either order a new trial or direct the entry of judgment as a matter of law.  




-New Trial:  Where the court believe that the evidence may have been legally sufficient, it would be unfair to allow the judgment to stand b/c the great weight of evident pointed to different direction.  Also can get new trial (i)judicial error; (ii) prejudicial conduct by party, witness or counsel; (iii) new evidence; (iv) juror misconduct; (v) verdict against the weight of evidence; (vi) excessive or inadequate verdict.



C.  Note:  Possible that the party could not get summary judgment b/c disputed issue of fact.  More evidence admissible at summary judgment state such as hearsay, etc..  Therefore may get directed verdict later.  Assuming that all evidence is the same at summary judgment time and later at dismissal time, judge should deny at end if denied at beginning b/c still disputable fact and jury must decide this.


3.  Hutchinson v. Stuckey -handout- Judicial Discretion


Facts:  P (homeless man) accused security officer for the District of Columbia with assault, battery, false arrest and imprisonment and deprivation of civil rights.  The jury returned a verdict in favor of P and awarded him $50K in damages and $50K in punitive.  


Issues and Reasons:  The district court granted motion for a new trial based on two grounds: (1) The verdict was against the weight of evidence and (2) Damages were excessive.  The judge based (1) b/c he found Ps testimony, virtually the only evidence supporting liability, to be incredible.  


Holding (1):  If a trial court grants a motion for a new trial (denial of motion is based on abuse of discretion) the appellate ct. will take a closer degree of scrutiny b/c nullification of jury verdict may encroach on jurys fact-finding function.  



Test:  Motions for a new trial (50(a)): If no legally sufficient evidentiary 



basis for a reasonable jury to find for that party on that issue (i.e. if no 



evidence at all). 

 
In this case the judge trumped jurys decision on credibility when it was supported by sufficient evidence.  Question of credibility almost always should go to the jury.  Most judges reserve discretion on a directed verdict motion until after the jury has reached a verdict (if appealed no need for new trial); the motion is then for a judgment notwithstanding the verdict (JNOV).


Holding (2):  There was really no evidence that supports the jurys finding of such large amount of damages.



Test:  The judges decision for retrial as to damages will only be reverse 



where the quantum of damages found by the jury was clearly within the 



maximum limit of a reasonable range.

Remittitur:  Namely, they may give a conditional new trial, that is that unless the P accepts the judges lower award estimation there will be a new trial.  D can pay or appeal decision not to have a new trial.  Additur- if D will agree to pay more.  Note:  Punitive damages hinges on whether the jury believes Ps story.  Issue turns on credibility and jury, again.


4.  Federal standard:  Verdict is against the clear weight of evidence or is based upon evidence which is false, or will result in a miscarriage of justice

VIII:  SUMMARY JUDGMENT:  Rule 56

1.  Rule 56  Summary Judgment:  Rule 56(c):  The judgment sought shall be rendered forthwith if.. (everything together)... show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.


a. Illusory: Summary judgment motion may be granted if the movant can show that the disputed factual issues presented by the pleadings are illusory.



b. Genuine: means an issue that a jury could reasonably find.  



c.  Appeal:  If summary judgment is denied it cannot be appealed b/c not a 




final judgment.



A.  Compared with 12(b)(6):  In both rules the issues are purely legal.  However, under summary judgment the ct. must focus on the precise legal issues in light of the particular facts of the case.  Look at facts.



B.  Compared with Motion for Judgment on the Pleadings:  The MOJP attacks the legal sufficiency of the pleadings, while summary judgment attacks the basic merits of the opponents case (pierce the pleadings) by showing it has no merits regardless of what the pleadings say.



C.  Incentives for Judges:  If a judge denies summary judgment there will be a trial and possibly more discovery and more summary judgment motions.  Rules now give time to get discovery before a decision is made on summary judgment.  Sometimes P cant get admissible evidence w/o discovery.  Note:  If judge grants summary judgment to get rid of case it is likely to get appealed and black mark if overturned.  Granting also curtails settlement (if for D).


2. Moving Party has burden of proof, non-moving party has burden of coming forward and providing some evidence to the contrary.:

2.  Lundeen v. Cordner -1966-


Facts:  P sued insurance co. for benefits due her after ex-husbands death.  D (wife #2) intervened asserting that the insured, prior to death, changed the beneficiary clause of the policy to name her as new beneficiary.  



Law:  Insured is found to have changed beneficiaries if the only thing left to be done was for the company to do ministerial acts.



Problem:  No evidence on companys part.  No correspondence or paperwork could be found.


D moved for summary judgment and said no issue of material fact based on Mr. Burks affidavit.  Burk, ins. employee, stated that he had done all the paper work and talked with the decedent personally (even though no evidence was produced).  P said that there was no proof of changed beneficiaries; but she did nothing to back her contention that didnt change.  P wants to cross-examine Burk.


Holding and Rule:


(1) Possible that jury may disbelieve Burk but ct say it would be unreasonable (therefore a directed verdict would be issued).


(2) Burk is in Singapore.  Would not be required to appear.  P could have deposed him earlier and regardless she did not show that it was a jury question (why no papers?).


(3) Affidavit would not be admissible in trial.  May be unfair to make P go to Singapore and therefore motion might be quashed and D would have no case.  Is it fair to let summary judgment be based on inadmissible evidence?: yes b/c both sides can do it.  This is especially true if the objective is to avoid trial.


Note:  After judge states that he is going to grant summary judgment, P couldve asked for time to take Burks deposition or a Motion for Reconsideration.


Key:  P was trying to beat something w/ nothing.  Essentially didnt put anything in.  Not enough to just say I disagree.  Need more than that to guarantee trial.  The court does not have the right to believe the opposite of the story told by a witness upon affidavit unless there is some affirmative evidence of his bad faith.


Rule:  If judge would have taken case away from jury at end by ordering a directed verdict, then must grant summary judgment now b/c same test.  Note:  Judges often let it go to the jury b/c jury will most likely rule the way the judge would have ruled anyway and in few cases where they dont he can then order a directed verdict.


3.  Anderson v. Liberty Lobby, Inc. -1986- S.C.


Facts:  This type of case (defamation of public figure) has a heightened burden of proof (i.e. clear and convincing evidence).  D moved for summary judgment and stated that the trial court must implement this standard when considering summary judgment (as opposed to the regular preponderance of the evidence.


Holding and Rule:  At the summary judgment stage a judge must determine whether there is a genuine issue of fact (jury could reasonably find for the nonmovant party).  Therefore summary judgment necessarily implicates the substantive evidence standard.  Clear and convincing is the standard that should be used for summary jud.


Dissent:  Heightened burden of proof requires weighing of evidence and mental gymnastics; dont want to turn summary judgment into a full blown trial.  Problem:  In summary judgment movants dont hold back b/c risk is too great; so nothing changes.


4.  Celtox Corp. v. Catrett -1986- S.C.


Facts:  P claimed to have been injured by asbestos manufactured by D.  After discovery, D moved for summary judgment on the grounds that there was no evidence of Ds guilt which is an essential element of Ps cause of action.


Holding and Rule:  One may be entitled to summary judgment by showing that the existing record contains no evidence that the other side (which will bear the burden of proof) will be able to prove an essential element of its case.


Implication:  D must show that P has no proof.  Doesnt have to come up with its own proof that P wasnt exposed to Celotex asbestos.  To avoid the motion P must show a reasonable jury could believe them (provide the link in the case).  The moving party must make this assertion by reviewing all the relevant material and explain it.


5.  Wrap Up:  These opinions are telling courts that its okay to use summary judgment after sufficient discovery.  In summary judgment state, also questions of law, not just fact.  Courts must decide if difference in facts really matter (i.e. material).  Must look at substantive law that applies to decide if fact is material.  Must keep substantive law in mind.  

IX:  APPEAL:  28 USC 1291, 1292(1)(a), 1292(b), Rule 54(b),  Collateral Order Rule
A.  Final Judgment Rule

1.  28 USC 1291 Final Decisions of District Courts (Final Judgment Rule):  The ct. of appeals shall have jurisdiction of appeals from all final decisions of the district cts of the U.S..  Essence of rule:  Only final decisions of the trial ct are reviewable for error- interlocutory decisions, even if crucial to the litigation were at common law unreviewable.


2.  Reasons for the Final Judgment Rule:



A.  Delay:  The values of the principle of finality in speeding decision upon the merits free from burdensome interlocutory appeal is recognized.  




Misconceptions:  (i)The proceedings can still go on while appeal is 




going on; (ii) It is not inevitable if you allow some issues to go on 




appeal that you have to allow all.



B.  Trial Judges:  Trial judges are more often right than wrong.  Under Rule 52(a) the overturning of findings of fact by judges is a high standard (i.e. abuse of discretion, clearly erroneous, etc.).  The system also wants to prevent an appeal process that presumes that trial judges are wrong.




1.  Other Interests Affected by Allowing Interlocutory Appeals:  




(1) Lawyer: Must be at two places at the same time; burden.




(2) Judges:  Burden and discussion above.




(3) Parties Themselves:  However this is part of litigation.




(4) 3rd Party:  Witnesses and experts are burdened.



C.  Unnecessary Appeals: If the party who might have taken the appeal wins the case, no appeal was necessary (from the perspective of system).  The appeal issue at the end did not affect the outcome (e.g. discovery, statutory interpretation, etc.).




-Discovery Issues not likely to get appealed:  (i)Difficult to show that you did not receive something that affected the outcome of the trial; (ii) Very facts specific and therefore appellate ct. would not make law (Hickman different b/c of broad issue); (iii) Settlement; (iv) If not appeal and party refused discovery judge could sanction and issue contempt charges which is instantly appealable.



D.  Focusing the Issues:  Outline of the case, with more time, will become clearer.  The real issues appear and parties get an understanding of what was and wasnt significant.  Significance of the particular ruling may have no affect in the end.

B.  Exceptions to the Final Judgment Rule

-Note:  If one had to make a choice, as a general rule the final judgment rule is good.  There are situations in which necessity and delay do not fit; some exceptions are needed:


1.  Rule 54(b) Judgment Upon Multiple Claims of Involving Multiple Parties:  The court may direct the entry of a final judgment as to one or more but fewer than all of the claims or parties only upon an express determination that there is no just reason for delay and upon an express direction for the entry of judgment.  Consequences of right to appeal is the necessity to appeal if ct. decided.



A.  Multiple Parties:  Example:  If P brings a lawsuit against 3 Ds.  One D moves for dismissal and is approved.  Why would the system want to allow appeal?:



-For:  

(i)Efficiency If P wins later there is a possibility of two 






trials instead of one; 





(ii) Ds interests: wants the decision to be final.



-Against:  
(i)Inefficient:  Process may have to stop and if it 






continues you may have to recall witnesses; 





(ii) Ps interest: may not care if joint and several liability.



B.  Multiple Claims:  Example:  D wins summary judgment on federal court claim in a multiple claim case (only state claims remain).



C.  Application:  The rule has two functions and dont force it; confine it.  Court must enter an express direction to condition an appeal (formality?).  Not just formality b/c judge is deciding whether an appeal is appropriate at that time.



D.  Note:  Since rules cannot modify statutes Rule 54(b) defines final judgment (i.e. does not violate 28 USC 1291).


2.  28 USC 1292(a)(1) Temporary Injunctions:  The court of appeals shall have jurisdiction of appeals from interlocutory orders of the district courts... granting, continuing, modifying, refusing, or dissolving injunctions...  This gives the court the right to review the decisions of the district court.  Must weigh the equities heavily.



A.  Example:  Classic Case- Destroying of a building; if you lose and cannot appeal then by the end of the case the building could be gone.



-What if D loses; is the harm irreparable like P?  P might have to post bond.



B. Example:  Child Custody- If lose the children could be irreparably harmed.  If win dad may want to see the children (case may take years).



C.  Granting or Refusing Appeals:  Discretion of the courts.




-Does this rule counter unnecessary appeals; arent we actually having two appeals?:  The first appeal is likely to run on equitable issues.  Second appeal has to do with the merits of the case.  If the first appeal decided the law issue it may not need to deal with it again.  First appeal may decided the case.




-Note:  Congressional policy choice!


3.  28 USC 1292(b) Certification Procedures:  District judge, in making a civil action an order not otherwise appealable, shall be of the opinion that such order involves a controlling question of law at to which there is substantial ground for difference of opinion and that an immediate appeal from the order may materially advance the ultimate termination of the litigation, he shall so state in writing in such order.  The court of Appeals may in its discretion permit an appeal to be taken for such an order if application is made to it within ten days after the entry of the order.



-Congress is saying that normal rule is no appeal; however there are times where getting an immediate appeal are so strong and benefits are so great.



A.  Steps Needed:  (1) Judge needs to be convinced that there is a controlling question of law (asking judge to say I might be wrong).  (2) Substantial grounds for difference of opinion.  (3) Materially advance the ultimate termination of litigation.



B.  Reasons:  Denial of motion to dismiss, summary judgment.  




(i)Efficiency reasons:  b/c may have three years of discovery, four 





wk trial, etc..





(ii) Advance Settlement:  If legal issues are resolved then 





settlement advanced.



C.  Problems:  (1) How much is actually saved in typical case.  (2) If only requirement were the district judge then bad b/c judges want to get rid of cases (appellate approval).  (3) When allowing the district judge as gatekeeper a judge may completely and arbitrarily decide not to allow appeal. 



Liberty Mutual Insurance Co. v. Wetzel -1976- S.C.



Facts:  P sued D claiming that there policies were in violation of Title VII of the Civil Rights Act of 1964.  P sought injunctive relief, damages, costs, and attorneys fees.  District court granted partial summary judgment, finding that Ds insurance and maternity leave policies violated federal law.  Court of appeals said it had jur over appeal based on 28 USC 1291.  Supreme court reversed.



28 USC 1291:  Section 1291 grants federal courts of appeal jurisdiction  in all final judgments.  The issues of Ps remedies was not decided and therefore the decision was not final under 1291.  The appellate ct. must question its own jurisdiction even if the parties fail to do so.



Rule 54(b):  Does not apply to single claim action but is expressly limited to multiple claim action.  The complaint asserted only one legal right; therefore not applicable.  There also was no expressed direction.



28 USC 1292(a)(1):  The order was an interlocutory order denying an injunction to a D and thus 1292(a)(1) does not apply (only applies when Ps request for an injunction is denied).



28 USC 1292(b):  P did not apply to the ct. of appeals within 10 days.  Regardless, there was no assurance that the ct of appeals would have exercised its discretion under section 1292(b).



Note:  28 USC 1651- available in extraordinary situations.  Appellate ct. can get review if it feels that the district court went off the deep end:




-Coopers:  will not review class certification.




-Rhone: Posner use 16561 when decision concerning a blood bank class action.


3.  Collateral Order Rule:  On order is appealable  if the order from the district court conclusively determines the disputed question, resolve an important issue completely separate from the merits of the action, and be effectively unreviewable on appeal from a final judgment. Cohen


A.  Problem:  Congress has laid down a standard and created exceptions and therefore judges have no business making their own exceptions.  However, there is a difference b/w (a) rule based exceptions and (b) case by case exceptions.  (a) Solves problem of piecemeal.  Rule based is thought about as a rule and general precedent; systematic analysis.



B.  Reason:  Need a safety valve for a case which everyone agrees should be appealed and is appealed.  Remember that the appellate ct. has jurisdiction b/c they tell themselves that this is in fact a final decision under 1291.



Cohen v. Beneficial Industrial Loan Corp. -1949- applied


Facts:  The district court denied Beneficials motion to require Cohen to post security for costs pursuant to a New Jersey statute, holding the statute inapplicable to this action.  Issue of appealability?  Not under injunction b/c must be tied to merits of the case.



Holding:  The purpose of the statute is to ensure that the D is not stuck with a judgment.  If not appealable then the purpose of the statute is thwarted.  This is a case of whether  you can appeal, not when.  As a practical matter later would be irrelevant.  However, if the availability of a subsequent review were sufficient to sustain a denial of appeal (Im going to lose time and $ is not an argument b/c everything affects that).  Elements: 



1.  Unavailability of subsequent appeal:  Key criteria




2.  Unrelated to Merits of the Case:  Largely separate from the merits of the case.  True meaning is that the disposition of action will not affect merits of the case.  Legal and factual issues are not affected.  Resolution will not be relevant in the conduct of the trial.  Problem:  In Cohen this bond is a requirement under NJ Statute.  This is not elated by ct. interpretation.




3.  Conclusively Determined:  What is not conclusively determined?  Class action certification; Rule 23 mandates that the judge keeps options open. Tentative issues.  Problem:  Judge can always change her mind.



Erie Railroad detour:  Assuming that the court of appeals has jurisdiction.




1.  Does the federal court apply the NJ statute?:  Rules of Decision Act- in cases where they apply (i.e. federal question case then federal law applies).  What is the substantive law that is going to be applied?  NJ b/c SMJ.




2.  Is there a federal law that applies?:  Rules, Acts of Congress, Constitution- look for conflicts.  No federal law otherwise required.  Note:  Negative inference- if federal rule does not mention bond this does not mean that the rule is not clear on the issue (the decision could be that a bond should never be required).




3A.  Review the Interpretation of Rule and Substantive Issue:  Walker Criteria- Very cautious; avoid conflict unless there is a strong federal policy involved and only if it seriously impedes federal government.




3B.  Is the New Jersey Statute Substantive:





a.  Primary Conduct:  Congressional interest in the uniformity in the federal system (will the state law destroy uniformity?).  May affect getting to the merits of the case (truth impeding rule b/c in no $ then no case)?





b.  Outcome Determinative




c.  Advise:  Dont let labels get in the way (either procedural or corporate rule).  The name of the law is irrelevant!




Resolution:  Ct. said that the NJ rule applied.



C.  Attorney Disqualification Cases:  Courts have decided that this is only appealable at the finality of the case.




(1) Denials of disqualification:  If appeal is not allowed then the standard of review at end of trial is final.  Very difficult to show prejudice and if not then waste of Ps time.




(2) Disqualified:  Impossible to show prejudiced.  Disqualified lawyer can do nothing,  If P wins he cant appeal and cant sue for loss of fee (who?).



D.  Coopers & Lybrand v. Livesay -1978- S.C. class certification



Facts:  Ps filed a class action against D.  Certification was denied and they appealed.  Appellate ct. accepted jur. by applying Death Knell doctrine (Cts decided case is appealable if the litigants would not pursue their claims individually due to costs and financial resources).


Holding and Rule:  Death Knell doctrine overturned.  (1) waste of judicial resources in applying rule. (2) Discriminates in favor of P.  (3) Congress can say if this is appealable and didnt.  Cohen does not apply b/c enmeshed in the factual and legal issues compromising the Ps cause of action.


E.  Atlantic City Elec. Co. v. General Elec. Co. -1964- Discovery


Facts:  Denial of discovery to prove theory.



Holding and Rule:  Not appealable.  Ds rights to this defense are not being taken away or prejudiced on any ultimate appeal by denial of the pretrial appeal not sought, the ultimate disposition of these cases would be delayed rather than advanced by granting this application.



F.  J.F. White Contracting Co. v. New England Tank Industries of New Hampshire, Inc. -1968- new issues on appeal and instruction error



Facts:  P sued D for alleged defects in dock.  On appeal D argued that recovery was barred by K (never brought up at trial) and that the issue of one of the cylinders was out of round was in error.



Holding and Rule: (1) Issues neither pleaded by D as an affirmative defense nor raised, considered, or passed upon by the district court cannot be considered on appeal.  (2) District courts error is not ground for reversal if it was mere harmless error; alleged error must have affected the outcome below.



-Standard Accident Ins. Co. v. Roberts:  Issues not advanced at trial cannot be raised in an appeal.

