	Rule 12

(b) 

(1) lack of subject-matter jurisdiction

(2) lack of personal jurisdiction (also for QIR)
(3) improper venue

(4) insufficiency of process (notice)
(5) insufficiency of service of process (also for QIR)
(6) failure to state claim for which relief may be granted

(7) failure to join a party under Rule 19 (indispensable party)
(g) All motions made under 12(b) must be consolidated, except motions specified in 12(h)(2), or they are waived
(h)
(1) Defenses: lack of PJ, improper venue, or insufficiency of service are waived if omitted from a motion or not included in a pleading or allowable amendment to a pleading (Rule 15, p. 14).
(2) defense of failure to join an indispensable party may be made in any pleading, by motion for judgment, or at trial
(3) SMJ may be raised at any time by either party or by the court, and if the court agrees, will dismiss the case.




Fall 2006

I. 7 Questions:

1. Subject Matter Jurisdiction

· §1331 District courts have original jurisdiction arising from Constitution or federal law.

· §1332 Diversity of citizenship: with citizens of two states, and amounts over $75,000, federal courts have jurisdiction.
2. Personal Jurisdiction

i. Traditional, Shoe (contacts), Long Arm?
3. Notice and Opportunity to be Heard

i. Mullane (reasonably calculated)
***First 3 are constitutional
4. Service of Process

i. Rule 4, p. 5
5. Venue

· §1391 Venue generally
(a) Diversity JUR: venue is where any D resides, if all Ds reside in same state; where substantial part of claim occurred; or as a last resort, any district where any D is subject to PJ at the time the action is commenced
(b) Federal question JUR: where any D resides, if all Ds reside in same state; where substantial part of claim occurred; or as a last resort, any district in which any D may be found
(c) PJ over corporation in state of incorporation or principle place of business
· §1404 Change of venue: transfer “for the convenience of parties and witnesses” to any other where the suit might have been brought originally
· §1406 Ct can transfer (or dismiss) to cure venue problem

6. Removal

i. Only state to federal, D’s tactical weapon
ii. 1441, 1445, 1446, 1447
7. Waiver

i. Did they waive something?
ii. Everything but SMJ can be waived
II. Personal Jurisdiction 
1. Traditional Basis:

i. Tickle v. Barton (WV 1956): P was tricked into entering state to receive service for personal JUR.  Court said there is no personal JUR if it was achieved by trickery.  Reinforces sovereignty of the states.
ii. Pennoyer v. Neff (USSC 1877): Mitchell sues Neff in OR for attorney fees, publication in newspaper, Neff defaults.  After the suit begins, Neff receives title to land in OR.  Mitchell gets land attached to the judgment and then sells it to Pennoyer.  Neff comes back years later and says he never received notice and that land is still his.
1. RULE: in the absence of a waiver, D’s physical presence in the state is a necessary prerequisite to personal JUR.
a. sovereignty: state is all powerful w/in its borders but cannot exercise JUR over people and property outside its borders
2. RULE: can’t use land to get JUR or satisfy judgments if it is not attached to suit at genesis.
a. In personam: court’s power over person based on presence in state or citizenship of that state
b. in rem: fighting over who owns the property
c. quasi in rem: use land, unrelated to the suit, in the state as a means to get JUR over person.  Land has to be seized at the outset of the suit in order to suffice for JUR.  Here OR did not have JUR b/c Neff didn’t have land at beginning of the suit.  If Neff had owned land at beginning and it had been attached, then notice by publication would be ok.
2. Expanding Personal JUR:
i. Hess v. Pawloski (USSC 1927): Hess, resident of PA, is in car accident in MA.  Pawloski sues Hess in MA under MA statute that says operating a vehicle in MA implies consent to the appointment of a registrar, as an agent, that can be served in the state to establish personal JUR.  USSC upholds statute (doesn’t overturn Pennoyer).
1. expands MA’s sovereignty to get people outside its borders but only if they have agent w/in borders to establish personal JUR.  This is the same as Hess being present in the state in terms of service and personal JUR.
2. this idea was initially limited to “public ways” b/c taxpayer money supported them.  Then expanded.
3. as corporations grew, Pennoyer JUR had to apply to them too.
a. Consent: foreign corp’s could only transact business in a state w/ that state’s consent.  Corp was required to consent to service in state by appointing an agent.  When agent wasn’t appointed, it was implied.
b. Presence: measured in terms of corp’s actual presence in state.  State no longer had JUR over corp when it stopped doing business there.
c. “Doing Business” was the test
3. Minimum Contacts:
i. International Shoe v. Washington (USSC 1945): WA wanted to collected taxes from IS.  Served process on salesman in WA.  IS selling lots of shoes in WA but no office or transactions there.  IS claimed it was not doing business in WA.
1. Broadens in personam JUR to minimum contacts equaling fair play and substantial justice by looking at contacts with the state and the burden on D
2. 4 categories of cases:
a. Continuous and systematic contact + cause of action arising from those contacts = YES JUR, Shoe
b. Continuous and systematic contact + cause of action does not arise from those contacts = YES JUR, (Benguet v. Helicopteros)
c. Isolated and sporadic contact + cause of action arising from that contact = JUR depends on quality/nature of contact, can give rise to specific jurisdiction, Hess, McGee
d. Isolated and sporadic contact + cause of action does not arise from that contact = NO JUR, Hanson v. Denkla
3. General JUR: (1&2) contacts are so substantial that D could expect to have suit brought there, no inconvience
4. Specific JUR: (3&4) only subject to JUR for claims arising out of minimum contacts (McGee) or through continuous but limited activity in state (Burger King)
4. Long Arm Statutes:

i. Questions: (1) does long arm apply and (2) if yes, is application of LA constitutional (violation of due process)?
ii. Grey v. American Standard (IL 1961): P (IL) injured from exploding water heater.  P sues manufacturer of valves (OH).  IL Long Arm says state has JUR over whoever commits tortuous act in IL.   This LA is constitutional b/c causing an injury w/in the state is sufficient minimal contacts for in personam JUR (it was foreseeable that valve would end up in IL).
iii. McGee v. International Life Insurance (USSC 1957): company insures man in CA but refuses to pay when he dies.  P sues in CA and USSC says CA has JUR b/c D knew man was in CA and that they were doing business with him there.  Suit was based on contract that was sufficient for minimum contact with CA, don’t need regular business, specific K is enough.
iv. Hanson v. Denkla (USSC 1958): Woman w/ DE trust moves to FL, retains ability to make changes to trust, dies in FL.  Daughters sue in FL to say trust is invalid.  FL does not have JUR – trust set up outside of state, even though trustor moved to FL, is not sufficient contact. 
1. Warren Majority: focuses on D, trustee.  FL does not have JUR b/c trustee (DE) has no minimum contacts and took no specific action in FL.  Due process relates to fairness to D, trustee, here.  
2. Black Dissent: focuses on whollistic approach.  FL was involved (appointment, changes made from there, benefitees of trust life in FL).
3. Differences b/w McGee and Hanson:  McGee D KNOWS he is involved in K in CA, Hanson trustee doesn’t know trustor will move to FL when trust is started.
v. World Wide Volkswagen v. Woodson (USSC 1980): NY family buys car in NY from NY dealer.  During move to AZ, family is in wreck in OK.  Family tried to sue in OK but JUR was denied for lack of contacts b/w manufacturer and OK.
1. If minimum contacts are questionable, look at fairness to D.  could D reasonably foresee being called into court in state – i.e. did D purposefully avail itself to that state’s market.  It is not enough if it is foreseeable that P would take car to OK.  If P moves product that is different than D putting product into that state.  RULE: for minimum contacts, a corp. must PURPOSEFULLY AVAIL itself to the privilege of conducting business in the state.
vi. Kulko v. Superior Court: divorced couple.  CA mom bought plane ticket for NY kid to come to CA w/o NY dad’s knowledge.  CA mom committed “purposeful act” from outside state that created effect w/in NY.  But merely causing effect w/o purposeful availment does not support JUR.
vii. Burger King v. Rudzewicz: MI residents entered in franchise w/ BL, FL corp, for restaurant in MI.  K said that relationship was in FL and FL law applied.  MI residents here interacted w/ dist office in MI.  MI residents default and BK took action in FL fed ct for diversity.  USSC said FL’s long arm applies and FL has JUR over MI residents here.

1. Rule 4(k)(1)(a): Allows PJ over anyone over whom a state ct would have PJ.  This allows federal courts to use states’ long-arm or single-act statutes to get PJ, b/ only to the extent of the state statute.

a. Court said FL state court would have personal JUR over MI residents here b/c (1) there were minimal contacts through purposeful availment and (2) there was fair play and substantial justice (MI residents had K subjecting them to FL JUR, they should have been aware of this possibility)
b. Consider burden on D.  If P can show minimum contacts, it is up to D to show JUR would be unreasonable.
viii. Asahi Metal v. Superior Court (USSC 1987): Japan corp. makes valves, sells to Taiwanese tire maker, sold in CA motorcycles.  P sues Japan and Taiwan in CA.  Taiwan sues Japan for indemnity.  All other claims settled so only Taiwan v. Japan.  RULE: to have JUR, D must have made contact PURPOSEFULLY directed toward forum state.  No JUR over Asahi or Taiwan company here.  There is no clear majority on WHY no JUR.
1. O’Conner’s opinion says Stream of Commerce Plus (court was 4-4 split on this part).  Placing something into the stream of commerce is not purposeful availment, you need something more.
2. Brennan says stream of commerce is sufficient for purposeful availment and/or minimum contacts
3. court does agree that it would not be fair play and substantial justice to make Japan and Taiwan litigate in CA.  When you can’t decide on minimum contacts, look to fairness/reasonableness.
5. General Jurisdiction

i. Perkins v. Benuet Mining (USSC 1952): Philippine corp. sued in OH by non-resident shareholder b/c during war the corp. president returned to OH and conducted business from there.  There were continuous and systematic contacts with OH but the cause of action arose from activities unrelated to the contacts.  Court said OH had JUR.  General JUR here. Distinction b/w general and specific JUR.
ii. Helicopteros v. Hall (USSC 1984): Americans killed in crash in Peru and sue Colombian operator in TX.  There were some “minimal” contacts – negotiations for buying plane happened in TX, helicopter bought from TX, pilots trained in TX.  But tort happened entirely in Peru.  USSC says No JUR.  RULE: Minimal contacts w/ forum state are not sufficient to grant JUR unless the claim arises out of those contacts.  When the cause of action doesn’t arise out of contact, JUR must be based on continuous and systematic contacts sufficient to justify general JUR.
1. Contact of buying helicopter here was 1 transaction.  Distinguished from Benguet b/c the corp.’s Pres there was living and operating over a period of time in forum state.  There was no other place to get Benguet b/c Philippines were in war.  Helicopteros could be sued in Peru or Columbia still – alternative forum available.
6. Property Jurisdiction (Quasi in Rem):

i. Quasi in rem initially applied to land, then expanded to less obvious property like bank accounts, stocks, bonds, intangibles, etc.
ii. Bellino v. Simon (US Dist. Ct. LA, 1999): E-mails containing allegedly defamatory statements were minimum contacts sufficient to establish personal jurisdiction over an individual. Bellino, CA, sold baseballs to Aubert, LA. Simon, runs website in NY that invites visitors to the site to e-mail him directly, began communicating with Aubert after Aubert completed a visitor form on Simon's site. Through subsequent telephone conversations and e-mail correspondence, Simon made defamatory statements about Bellino. Simon recommended that Aubert call Spence, PA.  Bellino sued Simon in LA b/c tort happened there.  Spence said mean things about Bellino too.  Ds moved to dismiss for lack of personal JUR b/c they did not have minimum contacts with LA.  Court said Simon did purposefully directed his activities toward LA that resulted in P’s cause of action (tortuous email) but Spence didn’t (only 1 phone call that Aubert initiated). 

iii. Tyler v. Judges of the Court of Registration (USSC 1900): petition for writ of prohibition to prevent respondents from proceeding upon a land registration application.  Notice was sent through the postal system rather than through personal service according to the state statute.  Notice was also given through publication, through attachment of land and mail to those with “known interests.”  Court upheld the statute as it applied to Tyler b/c attachment of land was also used.  However, the court said postal notice would not be sufficient for those w/ known interests but no land attached to the suit.
iv. Pennington v. Fourth National Bank (USSC 1917): state has jurisdiction over property w/in its borders regardless of the residence of the owner (still exists after 14th amend).  Jurisdiction extends alike to tangible and intangible property.  Indebtedness due from a resident to a nonresident (bank deposits) is property w/in the state.  Quasi in rem = the thing belonging to the absent D is seized and applied to the satisfaction of his obligation.
v. Harris v. Balk (USSC 1905): Harris (NC) owed Balk (NC) $180.  Balk owed Epstein (MD) $344.  Epstein attached Harris’s debt to Balk in a suit to recovery.  Harris paid $180 to Epstein in MD.  Balk brought suit in NC to get Harris to pay him, but b/c of full faith and credit, NC has to recognize that Harris paid debt in MD.  RULE: debt is embodied in person, it goes w/ person.
vi. Shaffer v. Heitner (USSC 1977): shareholder derivative suit brought in DE against DE corporation that operates in OR.  P made motion of sequestration to seize assets in DE (stock) owned by Ds, quasi in rem.  Ds said they did not have minimum contacts w/ DE.  This would impose liability in DE on OR company for actions committed in OR, has nothing to do w/ DE besides incorporation.  Court denies JUR, even w/ quasi in rem.
1. RULE: All assertions of JUR must be evaluated using Shoe standards.  Even if land/property is available to attach when dealing w/ out-of-stater, there still have to be minimum contacts and fair play and substantial justice to get JUR.
a. Quasi in rem isn’t completely gone.  Quasi in rem can still be used when there are gaps b/w state’s long arm and the constitutional limits.  If you can’t get inpersonam JUR under long arm, look to quasi in rem.
vii. Burnham v. Superior Court (USSC 1990): couple lived in NJ, they decide to get divorced.  Mom and kids move to CA where before divorce.  Husband, files for “desertion” in NJ but didn’t serve mom.  Mom files for divorce in CA but CA doesn’t have JUR over husband.  He visits SoCal on business, then goes to SanFran to see kids.  Mom served in him CA then.  He moved to quash for lack of JUR.  Court upheld JUR based on presence w/in the state.  RULE: physical presence in forum state, for any reason, virtually guarantees personal JUR.
1. this is exactly like Pennoyer - inpersonam JUR based only on presence in the forum state is good for due process.  Minimum contacts only matter when D isn’t present in the state.
2. Scalia cites tradition – you can always serve someone who is present in the state.  Distinguishes Shoe and Shaffer b/c those Ds were absent.
a. Keeps traditional transient JUR.  Gives certainty, predictability, efficiency
3. Brennan’s concurrence still wants to require minimum contacts.  Otherwise you might have injustice in situations w/ very short, transitory stays.
7. Waiving Personal Jurisdiction:
i. Personal JUR can be waived if you consent
1. examples of consent
a. doing business in forum state – must register w/ corporations office
b. driving in state
c. notion of consent is just as traditional as ideas of touching (Burnham), domicile, agency, etc.
ii. It may also be waived if you fail to object at the proper time
1. Rule 12(h)(1): you have to raise objection to personal JUR in a pre-answer motion or in your answer, otherwise it is waived for the remainder of the proceedings.
III. Notice and Opportunity to Be Heard 

1. 3 conditions for Due Process
i. Court must have JUR over people and issues
ii. Parties must have adequate notice of commencement of action and issues involved
iii. Parties must have adequate opportunity to present their side of the case
2. Requirement of Reasonable Notice: Personal service is still sufficient (and best?) way of giving notice, but it is not required by due process (mail is cool sometimes to).
i. Mullane v. Central Hanover Bank & Trust (USSC 1950): Bank established common trust.  Some people were not NY residents and some people’s contact info was unknown.  Publication given by notice in local newspaper (only statutory requirement) and also by mail to interested people who’s contact info was known.  P objected to notice b/c it was inadequate for due process.  (this is in personam JUR b/c it only affects the rights of the interest-holders, not their property in the trust).  Court said the beneficiaries must be given an opportunity to contest the terms of the common trust.  Here the statutory notice requirement of publication is not enough.  But the mailings to known people are ok.  Mailings to those whose contact information is known is likely to safeguard the interests of all since any reasonable objections would be the same for all.  The statutory notice to known beneficiaries is inadequate, not b/c it fails to reach everyone, but b/c under the circumstances, it is not reasonably calculated to reach those who could easily be informed by other means.
1. RULE: notice must be reasonably calculated under the circumstances to give actual notice.
a. mail is recognized as efficient and inexpensive means of communication
b. publication is only reasonable if the parties cannot be located through reasonable effort (there is a duty to use due diligent to try to get the information)
c. as long as most of the interested people receive notice, the rights of all will be protected b/c of common interests
ii. Jones v. Flowers (USSC 2006): Augments Mullane.  P moved and didn’t pay taxes on previous house after move.  P violated statute saying he had to keep mailing address up to date.  Gov’t sent notice to first house in mail but nobody was there to sign for letter or get it at post office.  Letter was returned to gov’t, then notice by publication that house would be sold.  A second letter was also unclaimed and returned.  Flowers then bought property and P brought action for inadequate notice.  Court ruled for D here, said gov’t provided notice as required under statute, and Mullane.  Still doesn’t require “actual notice,” notice even if gov’t knew notice by mail didn’t work.
3. Mechanics of Giving Notice:
i. National Equipment Rental v. Szukhent: NY corp. sues MI residents in NY fed ct for default on farm equipment.  Lease stated that “Flo” in NY would be agent to receive service.  P delivered notice to “Flo” who mailed notice to Ds in MI.  Ds said that since lease didn’t expressly require “Flo” to mail notice to them, it was not valid (even though she did mail notice).  Court said that since prompt notice was given to Ds by authorized agent, the service was valid w/in meaning of federal rule.  RULE: party to private K may appoint an agent to receive service of process w/in meaning of federal rule where agent is not personally known to party and where the agent has not expressly undertaken to transmit notice to the party.  RULE: service is valid where 3rd party agent appointed to receive notice and notice is promptly transmitted.
1. Private parties contracting may submit to JUR and permit notice in advance (but just b/c they got notice doesn’t mean they automatically submit to JUR, it is ok here b/c the K said they did in advance).
ii. Rule 4: Service of Process
1. 4(d): Waiver of Service; Duty to save costs of service; request to waive
a. (1) waiving service does not waive venue or jurisdiction
b. (2) D who receives notice has duty to avoid unnecessary costs of service.  P may notify D of action and request that D waive service.
2. 4(e): service upon individuals w/in U.S. judicial dist.  Unwaived service can be given 
a. (1) pursuant to law of state where dist ct is located or where service is being made
b. (2) by personal service or by leaving copies at house w/ someone of suitable age and discretion or by delivering to authorized agent
3. 4(f): Service upon Individuals in Foreign Country
a. Service in compliance w/ Hague Convention or if that’s not applicable, in accordance w/ laws of that country
4. 4(g): Service upon Infants and Incompetent Persons – guided by state law where service is made
5. 4(h): Service upon Corporations or Associations
a. (1) usually to agent “authorized by appointment or by law.”  If agent is authorized by statute, must also mail copy to D.
6. 4(k): Territorial Limits of Effective Service  
a. Service is effective for personal JUR over D if they could be subjected to state court in the state where dist ct is located, if party is joined under Rule 14 or Rule 19 and is not more than 100 miles away, if party is subject to federal interpleader JUR under 28 USC 1335, or when authorized by statute.
b. (k)(1)(a): Allows personal JUR over anyone whom a state ct would have personal JUR.  Allows federal cts to use state Long Arms to get personal JUR (same way state uses the LA).
c. (k)(2): if claim ARISES UNDER FED LAW and the JUR is constitutional, service of process establishes JUR over any D who is not subject to any state ct JUR.
7. 4(n): Seizure of Property; Service of Summons not Feasible
a. (n)(1): if provided by statute, court may assert JUR over property and then send notice provided by statute (In rem JUR)
b. If personal JUR over D cannot be obtained, court may assert JUR over any of Ds assets w/in its JUR as state law permits (Quasi In Rem JUR).
4. Immunity from Process:
i. Immunity sometimes granted to promote administration of justice
1. witnesses and attorneys who enter state to participate in lawsuit, people in jail
ii. State Ex Rel. Sivnksty v. Duffield (SC WV, 1952): Sivnksty put in WV jail during vacation for reckless driving.  While awaiting trial, he is served by kid he hit w/ car for tort action.  Public policy: person charged w/ crime where he is non-resident shouldn’t be deterred from appearing before courts of that state by a threat of civil or other actions against him.  Immunity is given to encourage him to return to state where he is charged to respond to criminal process.  Here immunity doesn’t apply b/c didn’t enter the state for the criminal proceedings, he was there already.  Could probably get him today with a Long Arm anyway.
1. RULE: immunity applies if you are in state to respond or participate in court proceedings, but if you are in state on your own accord and become involved in court proceedings, you can still be served.
2. problems: people who can’t post bail get stuck in state.  Statute of limitations might run out while immunity applies.
5. Etiquette of Service
i. Wyman v. Newhouse (2d Cir. 1937): Woman tricks Man (having an affair) into going to FL where she serves him.  He ignores service, returns to NY.  Woman gets default judgment in FL and tries to have it enforced in NY.  Difference from Tickle b/c Man didn’t know Woman was trying to sue him (Barton was aware of suit when he entered state before).  Also Collateral attack here – Man waited for default judgment to be enforced in NY before he challenged.  RULE: obtaining person JUR fraudulently = lack of JUR.  
6. Opportunity to be Heard:
i. Fuentes v. Shevin (USSC 1972): Ps bought goods on installment payments.  Creditors tried to repossess goods based on “replevin statutes” (allowing goods to be seized immediately).  Court says these statutes are unconstitutional w/o a prior hearing.  Opportunity to be heard must come at a time when P can still fight repossession. RULE: statutes allowing repossession of property w/o prior notice and opportunity to challenge it are in violation of due process clause.
1. 4-3 opinion is thin recognition that debtor is entitled to various protections against creditors
2. some states side w/ creditors but still require an immediate hearing post-seizure
7. Connecticut v. Doehr (USSC 1991): Man attaches Doehr’s house in a tort suit against Doehr in CT (tort action does not involve house at all, quasi in rem in order to use house to satisfy judgment is authorized under CT law).  CT law doesn’t require prior notice of attachment or opportunity for hearing about attachment.  Concerns about Ps motives here, Doehr’s property interests are great (he and his family live there!).  Even temporary or partial impairments of property rights are sufficient to merit due process protection.  Potential for unwarranted attachment is too great to satisfy requirements of due process absent extraordinary circumstances.  4 judges would require P to put up a bond in return for attachment (discourage unwarranted attachment, still question of whether hearing would be required here).  RULE: attaching property to suits where property is not related to cause of action w/o a pretrial hearing for attachment is violation of due process under 14th amendment.
IV. Subject-Matter Jurisdiction
1. SMJ CANNOT be waived, courts must be given SMJ by constitution or congress
i. Capron v. Van Noorden (USSC 1804): during trial it was established the Van Noorden was from NC but it was never determined where Capron was from.  USSC dismisses case for lack of SMJ b/c diversity wasn’t established before trial.  Pleadings not must include statement on basis for JUR (Rule 8(a)). RULE: diversity must be established by court (and attorneys) before trial.  SMJ cannot be waived by not objecting at the beginning.
2. Art. III: outlines federal SMJ.  2 major: (1) federal question and (2) diversity
3. 28 U.S.C.: Judicial code, creates all courts except USSC
i. Must find JUR basis in here before you can determine if fed ct has JUR
ii. §1338 makes intellectual property (copyrights and patents) topics exclusively for federal jurisdiction
4. SMJ in State Courts
i. Lacks v. Lacks (NY 1976): NY couple divorced in lowest court in NY.  You CAN bring this in that court (NY constitution gives it JUR over everything, general JUR) but you’re SUPPOSED to bring it in special divorce court since it is better equipped to handle it.  Wife later tries to say divorce is invalid for lack of SMJ but b/c of res judicata (certainty and finality of the law) it is upheld, despite seeming error.
1. in contract, Fed Cts DO NOT have general SMJ.  They only have LIMITED SMJ given to them by Art. III and Congress.
5. Diversity of Citizenship
i. §1332 Diversity of Citizenship
1. (a) citizens of two states, and amounts over $75,000, federal courts have jurisdiction.
a. Judicial interpretation says this requires absolute diversity: all Ps from diff states than all Ds

2. (c)(1) Corporations are citizens of state of incorporation AND principle place of business
a. Unincorporated Associations citizenship determined on culmination of members’ citizenship
3. This doesn’t matter for personal JUR purposes, just sets up citizenship for determining diversity.

4. Complete diversity is required in order to have diversity jurisdiction and must be present at time complaint happened.  

5. Citizenship of people:

a. one must be a U.S. citizen and a domiciliary of a state in order to determine citizenship.
b. Domicile is where one is physically present w/ intention to remain for the indefinite future.
c. Resident permanent alien is considered citizen of state of residence (wasn’t the case in Mas)
d. Representatives: Citizenship is determined by person being represented

6. Minimum Diversity:

a. §1337 or §1339 Interpleader
i. When stake-holders have common interests, statute allows fed SMJ on minimum div.
b. §1369 2002 Mass Disaster Statute:

i. Most are interstate anyway

ii. Disaster where 75+ die = federal

iii. Only need minimum diversity for these

c. 2005 Class Action Fairness Act (CAFA) – amendment to §1332:

i. Federalized class actions

ii. class actions involving more than $5 mill and that has minimum diversity = federal

7. Amount in Controversy:

a. Must EXCEED $75,000 now exclusive of interests and costs.

b. You can add up claims against one party but not across parties (not for 2 Ds).

ii. Mas v. Perry (US Ct Appeals 1974): Mas (France) and wife (MS) were students in LA and sued landlord (LA) in fed ct based on diversity.  Landlord says no diversity b/c they live in LA but diversity was upheld.
iii. AFA Tours v. Whitechurch (US Ct Appeals 1991): D worked for P, stole employee lists, started his own company.  Court dismissed b/c they thought damages would not exceed the required $50,000.  P asked for damages and punitives and on appeal case was reinstated b/c RULE: it must be a legal certainty that the claim is really for less than the amount required for diversity.  If jury could reasonably award damages above required amount then case should be allowed in fed ct.
1. amount in controversy test: the sum claimed by P controls if the claim is made in good faith.

2. Aggregation!

6. Federal Question
i. §1331
District courts have original jurisdiction arising from Constitution or federal law.
ii. Osborn v. Bank of the U.S. (USSC 1824): Bank said state taxes on it were unconstitutional.  Court said since bank was created by act of Congress, it was “arose under” federal law so there is fed SMJ.
1. Federal Ingredient Test: as long as there is a federal issue lurking somewhere in the case, doesn’t have to be important, there is Art. III power.
a. bank’s ability to sue here is federal question but isn’t central issue of case (state taxes)
iii. Louisville & Nashville v. Mottley (USSC 1908): Mottleys were injured by RR negligence and agreed to take lifetime free passes instead of suing.  Years later RR refused to reissue passes b/c new statute forbid giving free passes or transportation. Mottleys sued in fed ct b/c they thought their cause of action arose under the fed statute since that is why RR refused to issue passes.  Court says no SMJ b/c the cause of action must arise under the P’s own cause of action, not the anticipated defense of the other party.  RULE: the suit arising under the constitution and the laws of the U.S. only when it arises in P’s own cause of action.
1. notice this is like Capron in that case was dismissed after lower courts already ruled.  SMJ cannot be waived at the beginning and lack of SMJ can kill a case at any point in its life.  Limited JUR.
2. Well Pleaded Complaint Rule: the federal issue has to be w/in the P’s complaint.  P’s cause of action must turn on a federal issue in order to establish fed SMJ.
iv. Smith v. Kansas City Trust Co. (USSC 1921): shareholder sues trust to prevent investing in federal bonds alleging issuance unconstitutional.  Fed SMJ allowed.  When right to relief depends upon the construction or application of the constitution or federal laws then fed JUR exists.
v. Merrell Dow v. Thompson (USSC 1986): Merrell Dow was sued in state ct for several things, one of which was violation of FDCA.  Merrell Dow wanted to remove b/c of federal question arising under FDCA.  It is federal question only if P’s right to relief depended necessarily on a substantial question of federal law.  When an element of a state cause of action alleges a violation of a federal statute, that does not provide a private federal cause of action for the violation, is not a cause of action “arising under” federal laws.  
1. If Congress had created a private right of action in the statute then it would be federal question
2. where statute is silent but courts interpret legislative history to permit private right of action then it is federal question (not here)
3. this is state tort that has to apply federal standard (FDCA) to decide if the statute was violated
vi. Empire Health Choice v. McVeigh (USSC 2006): FEHBA establishes a comprehensive program of health insurance for federal employees.  OPM, where P worked, contracted w/ Blue Cross to provide insurance to its employees.  K said that Blue Cross can be reimbursed for any amounts paid for medical care if the employee recovers expenses from an outside party.  McVeigh injured and dies b/c of 3rd party.  His estate sued 3rd party and recovered a lot.  Blue Cross sued to be reimbursed in fed ct based on federal question arising under FEHBA.  FEHBA did not create federal right to reimbursement, but Blue Cross’s right to reimbursement arose from K, not from statute.  No fed SMJ here.
vii. Grable & Sons v. Darue Engineering (USSC 2005): IRS seized Grable’s property to satisfy his federal tax delinquency.  26 U.S.C. required IRS to give notice of seizure but Grable did receive notice by certified mail before IRS sold property to Darue.  Grable didn't receive notice of the actual sale and did not exercise statutory right to redeem property w/in 180 days.  5 yrs later, Grable brought quiet title action in state court saying Darue's title was invalid b/c IRS failed to notify Grable of seizure in exact manner required (personal service, not mail).  Darue removed to Fed Dist Ct b/c it presented federal question b/c claim depended on interpretation of notice statute.  Darue was entitled to remove if Grable could have brought in fed dist ct originally "arising under Const, law or treaties of US.” National interest in providing a federal forum for federal tax litigation is sufficiently substantial to support the exercise of federal question jurisdiction over the disputed issue on removal.

1. no bright line test.  Have to look at nature of the federal interest at stake.
viii. Marshall v. Marshall (USSC 2006): The decedent, the widow's husband, did not include anything for her in his will. While the decedent's estate was subject to ongoing proceedings in state probate court, the widow filed for bankruptcy in federal court. The widow alleged that the son tortiously interfered with a gift she expected from the decedent. The Court determined that the district court properly asserted jurisdiction over the widow's counterclaim against the son.
7. Supplemental Jurisdiction
i. Must have original SMJ before you can have Supplemental
ii. Pendent: when P’s complaint appends a claim lacking independent basis for federal SMJ to a claim that does
iii. Ancillary: used when P or D injects a claim lacking independent basis for SMJ in counterclaim, cross claim or third party complaint
iv. §1367 Supplemental Jurisdiction – codifies pendent and ancillary supplemental jurisdiction
1. (a) dist cts have Supp JUR over claims so related to original claim that they form part of the same case or controversy under Art. III.  Including joinder or intervention by other parties.
a. Implies wide application of Gibbs “common nucleus of operative fact” test
2. (b) claims made by P under Rules 14, 19, 20, and 24 that have original JUR based on §1332 (diversity) must maintain diversity in Supp JUR.  (Kroger)
3. (c) Trial court has discretion to decline exercising pendent JUR.  Codifies reasons enumerated in Gibbs
v. Hurn v. Ourseler: P had 3 claims.  State law claims are appropriate for fed ct. determination if they form a separate but parallel ground for relief also sought in substantial claims based on fed law.  Must be parallel, arising out of same cause of action.
vi. United Mine Workers v. Gibbs (USSC 1996): Gibbs filed suit against company where there was no diversity.  He had 2 claims (1) federal claim of violation of labor laws and (2) state claim of unlawful conspiracy/boycott.  Enlarged Pendent JUR past Hurn and allowed Supp JUR for claims arising out of common nucleus of operative fact.  Test: Are P’s claims such that he would expect to try them together?  Just need loose factual connection to get CNOF rather than same cause of action as under Hurn.
1. more than just efficiency is required here.  Must also have substantial federal interest.  Forcing cases to split or go to state court might discourage Ps from asserting federal rights, want to protect this right.
2. fed courts have discretion.  Can refused if they want (ex. Which claim predominates, state or fed?, economy, convenience, fairness to litigants.).  if federal claims end up dismissed, the state claim will get dismissed to.
vii. Aldinger v. Howard: WA woman sues WA people w/ fed and state claims.  Tries to join county as D in fed ct but there is no SMJ against county b/c there wouldn’t be SMJ for county in state ct.  RULE: No Supp JUR when P goes after third party D who has no original SMJ.  Pendent JUR cannot be used to bring in a “completely new party” to fed ct when the state claim against that D would not have SMJ.
viii. Owen Equipment v. Kroger: Kroger (IA) says Omaha (NE) killed husband.  Omaha wants to bring in Owen (thinks its NE) – third party complaint Rule 14(a).  then Omaha drops out and it turns out that Owen is actually from IA.  There is no more diversity, so no more reason to be in Fed ct.  Protects complete diversity rule.
ix. Findley v. US: Plane crash.  P sues fed gov’t under Fed Tort Claims Act. P wants to add state claims w/ Supp Jur but is not allowed.  RULE: cannot add pendant PARTIES whose only claims are state based.  Overrules Aldinger but THIS IS OVERRULED IN §1367
x. Allopata v. Exon: Must have Supp JUR of ALL OTHER CLAIMS including class actions.  This doesn’t really matter b/c CAFA allows aggregation of claims now. Rule 20
1. OVERRULES Zahn v. International Paper: Class action where most people’s claims didn’t meet amount in controversy requirement.  Court said you could NOT add others in based on Supp JUR. §1367(b) doesn’t refer to Rule 23.
xi. Executive Software v. USDC (US Ct Appeals, 1994): Employment discrimination case w/ fed and state claims.  Used Gibbs test and said that state claims can only be remanded to state court for “compelling reasons”.  Allowed fed JUR based on Supp. JUR here.
8. Removal:
i. Only one way: State ( Federal
ii. Seen as D’s tool to balance against P’s advantage in forum selection
iii. §1441 General Removal
1. (a) You can only remove that could have been originally brought in federal court (SMJ)
a. Must have federal SMJ in order to remove
b. Basis for federal question must still be in P’s complaint for removal by D
2. (b) citizenship for federal question SMJ doesn’t matter.  For diversity SMJ, you can only remove if there is complete diversity of Ds from Ps.
3. all Ds must agree to remove (except mass disaster, class action).  
4. Time Limits: removal must be made w/in 30 days from when basis for removal appears.
5. (c) when you have removable claims with non-removable claims at the state level, all claims are allowed to move up to Fed Ct, even if they are separate and independent claims.  Fed Ct has discretion to keep state claims or to send them back.  Only for §1331, federal question, claims.
a. Does not apply to diversity, §1332.  Claims w/ Supp. JUR, §1367, ARE allowed to move up.
V. Venue, Transfer, and Forum Non Conveniens 

1. administrative, allocating cases w/in the court system.  Conviencence of litigants, witnesses, pieces of evidence, etc.
i. narrows JUR where a case can already be brought.  Must make sure (1) you can get D, personal JUR, (2) you are in the right system, SMJ, and (3) then you have to make sure you are in the right court in that system, venue.
ii. Venue CAN be waived if it is not brought up in answer
iii. No venue rules for aliens, only need personal JUR
2. possible issues:
i. application of rules of venue in particular system
ii. transfer of venue
iii. forum non convenins
3. §1391 Venue for Federal Courts
i. Congress’s allocation of cases that fall w/in SMJ of federal courts
ii. Venue is based on residence of Ds in federal questions (wherever doing business, or individuals have house or work)
iii. (a) governs venue in diversity cases.  Gives venue 
1. (1) where any D resides (if all reside in same state)
2. (2) where a substantial part of the events occurred or substantial part of the property is situated
3. (3) where any D is subject to personal JUR at time action is commenced – ONLY if there is no other dist where action can be brought.
iv. (b) governs all other cases.  Gives venue in same situations for 1-2 above.  
1. (3) where any D CAN BE FOUND only if there is no other dist where action can be brought
4. Local and Transitory Actions:
i. Reasor-Hill v. Harrison (Ark 1952): Reasor flew into MO to spray crops.  Crops damaged in MO.  Harrison sued in Ark b/c he couldn’t get Reasor in MO (early case, before Tickle, no Long Arm).  SMJ is valid (diversity) and Personal Jur over Reasor is valid (Citizen).  Issue was if Ark state court could entertain suit regarding injuries to real property in another state?  Traditionally proper venue was only where land is located in local actions.  Court granted exception here and said RULE: venue is proper over non-local land issues when no other venue is possible (due to SMJ and PJ restrictions).  Give litigant his day in court otherwise he would get nothing b/c he could not bring suit anywhere.
5. Transfer of Venue in Fed Cts:
i. Hoffman v. Blaski (USSC 1960):  P (IL) bring patent infringement case in TX against Ds (TX).  Ds moves to transfer venue to IL (forum shopping).  Case moves to IL where Ps move to remand (transfer back) to TX which is denied.  Ps file petition requiring reversal of first transfer order.  First transfer was reversed by IL was not a forum where the case could have been brought initially.  RULE: Transfer of venue can only be made to court in which P could have originally brought the suit.
1. §1404 Change of Venue
a. (a) for convience of parties and witnesses, in interest of justice, a dist ct may transfer to any other dist ct where case might have been brought initially
b. Can only transfer somewhere with ORIGINAL SMJ, PJ and Venue
c. Transfer is change in room only, not change in law (eliminates motivation to shop for most favorable laws.  Still have motivation to move to forum w/ favorable interpretation?)
6. Forum Non Conviens:
i. Looks globally to situations in which you cannot transfer
ii. Can’t transfer to foreign country or from one state to another
iii. Can’t transfer from fed ct to state ct
iv. Piper Aircraft v. Reyno (USSC 1981): Plane crash in Scotland, all parties Scottish except manufacturers (PA, OH).  Ps brought suit in CA for most favorable law.  Piper moves for transfer to PA, Hartzell moves to dismiss or in alternative, transfer.  After transfer is granted, both Ds move to dismiss for FNC.  Case dismissed for forum non conviens.  Normally you cannot dismiss unless there is an alternative forum.  Here they say Scotland is the appropriate alternative forum.  Must take different interests into account: convenience of litigation (witnesses, evidence, documents, investigation located in Scotland) v. public interests (is it good for American resources to be used to hear this case w/ little interest in it when Scotland has big interest in the issue?).  FNC depends on discretion of judge.
1. FNC becomes significant when US becomes attractive place to litigate.  But its harsh for Ps.  They have to start case all over again and maybe Statute of Limitations ran out.  Ds only make this motion.
2. FNC only granted if the most convenient forum is somewhere the case can’t be transferred (foreign country, state court outside system you’re in).
VI. Ascertaining the Applicable Law 

1. State Law in Federal Courts
i. Swift v. Tyson (1842): RULE: Federal courts in diversity cases had to apply applicable state statutes but not state common law (case law precedent).  Fed cts in diversity could create their own common law.  Goal was for national uniformity – Led to litigants purposefully creating diversity (reincorporation) in order to get around state common law and use fed common law in diversity cases (Black & White Taxicab v. Brown & Yellow Taxicab).  Wasn’t a good rule.
1. Problems:
a. State courts continued using their common law, prevented uniformity b/w state and fed cts
b. Introduced discrimination by non-citizens against citizens (opposite purpose of diversity)
c. Rights based on general law varied according to where enforcement was sought (fed v. state)
d. Equal protection of law was impossible
ii. Erie v. Tompkins (USSC, 1938): Tompkins arm chopped off by passing train. PA law said he was trespasser on RR’s land and they only owe him duty against wanton negligence.  Majority of states say RR owes duty of ordinary care.  Tompkins tried to avoid harsh PA law by suing NY based RR in fed ct on diversity.  Swift rule said absent state statutory law, fed courts apply “general law.” This led to two different standards of law being applied w/in states.  Court took opportunity to change rule and overrule Swift.  RULE: Except in matters governed by the fed. Constitution or by acts of Congress, the law to be applied in any case is the law of the state.  Avoid discrimination and forum shopping.  Must apply state statutes AND state general law now.
1. 2 goals: 
a. Avoid forum shopping

b. Avoid inequitable administration of law

iii. Guaranty Trust v. York (USSC, 1945): diversity suit for breach of fiduciary relationship.  State statute of limitations would bar the suit at this time, but not federal statute of limitations.  Which to apply?  Is a statute of limitations substantive or merely procedural?  A fed ct adjudicating a state-created right, solely on diversity, is simply another state court – cannot give recovery for a right that is unavailable in the state.  The point of Erie was in ensure that in cases where fed ct is exercising diversity JUR, the outcome of the litigation would be substantially the same as the outcome in the state court.  Issue here was if SOL effected the outcome (substance) of the case, or if it was simply procedural.  Court said SOL did affect outcome b/c case was completely barred by state SOL.  RULE: state law should be applied in any situation where applying federal rules would substantially be OUTCOME DETERMINATIVE.
1. leaves open chance that all Fed Rules CivPro be deemed “outcome determinative” and therefore meaningless in diversity cases.
2. Ragan v. Merchants: highway accident filed under diversity in KS fed ct after state SOL had run.  P said suit was commenced at filing, D said service had to happen before SOL was over.  USSC said Fed. Rule 3 was not intended to govern questions concerning the tolling of SOL and therefore that state law regarding when SOL begins is determinative in diversity suits.
3. Cohen v. Beneficial Industrial Loan Corp: fed ct must apply NJ statute requiring a P, in shareholder derivative suit, to post a security-for-expenses bond, even though Fed Rule 23(1), which governs these cases, didn’t require it.
4. Woods v. Interstate Realty Co: a TN corp. that had not qualified to do business in MS could not maintain a diversity action in a fed ct in MS b/c the MS state courts were not open to it so a fed ct in diversity would have to apply the same MS law and close door to corp.
iv. Byrd v. Blue Ridge (USSC 1958): P injured while working as subcontractor.  To recover under state Workman’s Comp Act, P had to be statutory employee.  State and federal laws were different regarding how a “statutory employee” would be determined (by judge- state, or juries - federal).  Question was if method for determining Ps status was really outcome determinative or if it was just procedure that would lead to the same outcome regardless of if fed or state practice was used.  Court adopts balancing test involving state v. federal interests.
1. state’s interest: this is simply procedural.  Not necessarily outcome determinative.  State statutes should not disrupt or alter the essential character or function of a federal court.
2. federal interest: strong federal interest based on judge-jury relationship.  7th amendment right to jury trial is important in fed law.  Difference from Erie and Guaranty is that there is strong federal interest in procedural aspect.
3. Outcome Determinative: this isn’t really outcome determinative.  State judge or federal jury could rule the same way on employee’s status.  Only when issue is definitely outcome determinative from the beginning of the case is Erie/Guaranty invoked.  The likelihood of a different result in state v. fed cts is not so strong as to require the fed practice of jury determination to yield to the state procedure here.
4. RULE: balance state and federal policies/interests and the probability of the issue actually being outcome determinative.  If issue is not outcome determinative – federal wins.
v. Hanna v. Plummer (USSC, 1965): diversity suit from car accident.  P followed federal rule of service by leaving copies w/ D’s wife.  MA state law required personal service.  Difference b/w D and spouse is trivial, non-substantial variation in the laws of the two systems.  Court said Federal Rule on service prevails based on considerations of (1) outcome determination and (2) Rules Enabling act 2072.
1. Outcome Determination: avoid forum shopping and inequitable administration of law.  Doors to both state and fed cts were open to P at the outset here.  Nobody would forum shop based on how to serve process, it doesn’t affect the outcome of the case.  Rule 4(d)(1) applies here.
2. Rules Enabling Act 2072:  Erie and Guaranty only deal w/ state v. federal choice when there is no conflict b/w state and fed rules.  Here there is direct conflict in how one is allowed to serve process.  RULE: if Fed Rule conflicts w/ State Rule, the Fed Rule supersedes as long as it is allowed under the Enabling Act.
a. Enabling Act says the Fed Rule should not modify, enlarge or abridge any substantive right
3. HANNA TEST:
 (1) Is Fed Rule applicable? (2) is rule valid under 2072? (3) is rule w/in constitutional grounds of necessary and proper clause?
vi. Walker v. Armco Steel (USSC 1980): P injured pounded defective nail, sued manufacturer in fed ct on diversity.  Issue was whether, in diversity, a fed ct should follow state law or alternatively Fed Rule 3 to determine when action is commenced for purpose of tolling state SOL.  P’s case would be barred in state ct but not w/ Fed Rule 3.  State statute seems to be in direct conflict with Rule 3 but court distinguishes Hanna by saying there is no direct conflict here.  This is just like Ragen (doctrine of state decisis is against P here).  Rule 3 is not meant to replace substantive policy determinations in state law (including this), so Erie/Ragen control here.  State law wins – if case is too late under SOL for state court then it is too late for fed ct in diversity.
1. Although failure to apply state law here probably wouldn’t result in forum shopping, it would be inequitable administration of law, so state law is applied.
2. Hanna did not overrule Ragen.  Hanna says fed rules guide when fed rules are used and state laws guide when state laws are used.  Fed rules not meant to apply to state SOL so state policies on SOL prevail.
3. when looking at if rules are outcome determinative, Fed Rules apply if same outcome is possible for both state and fed.  State rules apply if outcome is clearly different at the outset (i.e. case would be barred under 1 but not the other).
vii. Stewart Org. v. Ricoh Corp. (USSC 1988): dealership agreement b/w AL corp. and national company based in NJ.  K had forum selection clause for USDC-NY.  P (AL) brought diversity suit in AL fed ct.  D (NJ) moved for transfer of venue under 1404(a) or in alternative dismissal for lack of venue under 1406.  AL dist ct denied b/c AL state law doesn’t like forum selection clauses.  On appeal, court said Fed Law controls venue in diversity actions and that the forum selection clause was enforceable under Fed Law, so transfer based on 1404(a) is valid.  RULE: 
1. Statute, 1404(a), is broad enough to cover the issue here.
2. Statute, 1404(a), is a valid exercise of Congress’s authority under the constitution.  If Congress intended to reach the issue and if it enacted those intentions in a constitutional way, then the Fed Statute is constitutional and controls the issue in diversity.
viii. Gasperini v. Center for Humanities (USSC 1996): P sued D in diversity for losing his valuable slides.  D conceded liability but moved for new trial b/c damages awarded by the jury were excessive, Rule 59, and was denied.  The appellate court set aside the verdict as excessive, relying on N.Y. C.P.L.R. § 5501(c) which empowered New York appellate courts to review the size of jury verdicts and to order new trials when the award was unreasonable, but P objected as a violation of 7th amendment right to jury trial (bars review of jury’s finding of fact – here the value of the slides).  Court says jury awards are substantive, but that NY statute allowing judges to review excessive damages can be applied consistently w/ 7th amendment.  New York statute could properly be given effect in federal court, without detriment to U.S. Const. amend VII, if the statutory review standard was applied by the federal trial court judge, with appellate control of the trial court's ruling limited to review for abuse of discretion.
1. State standard must be applied under 2 prongs of Erie.  Otherwise forum shopping and inequitable administration of justice would result b/c you would have completely different jury awards when state law is applied v. when fed law is applied.
a. TEST: would application of NY statute have such an effect upon the litigants that failure to apply it would unfairly discriminate against citizens of NY or be likely to cause P to choose one court over the other?
2. Dissent says Rule 59 trumps state statute, making this a Hanna case.  Dissenters say Rule 59 (new trial) doesn’t conflict w/ state statute allowing re-examination b/c there will be new jury.
3. Byrd’s balancing test: federal interest barring direct re-examination of jury awards on appeal trumps here.  ???
2. Determining State Law
i. Mason v. American Emery Wheel Works (US Ct. Appeals 1957): before Long Arms, P, MS, filed in fed ct RI for injuries from defective emery wheel.  Since injury was inflicted in MS, the fed ct had to apply MS law.  MS had old “privity” contract/tort laws that would bar recovery for P (b/c he didn’t buy wheel directly from manufacturer).  But MS state courts hadn’t considered the question in a long time and most other states had changed this rule in the meantime.  USSC said they should look at old laws the way MS state courts probably would not (said MS state courts would probably change the rule too if they were faced with the question b/c it was so outdated).  USSC said MS courts wouldn’t adhere to stare decisis for this issue, instead they would bring their jurisprudence in line w/ other states.  
1. in theory, fed cts are bound by the SC of state in diversity cases.  They are allowed to ask the state courts for advisory opinions.  This lets fed judges predict what state law would be if issue were addressed there, controversial.
3. Federal Common Law 
i. When there is reason to trump state law, fed cts will create fed common law (Merrell Dow)
ii. Clearfield Trust v. US (USSC 1943): Federal Commercial Paper.  Check printed by US was stolen, and cashed w/ forged endorsement.  US paid bank before realizing it was forged and sued bank.
1. when fiscal responsibility of gov’t is involved, there is substantial federal interest.  Fed cts are free to establish fed common law.  Notion that this area needs to be uniform nationally.
iii. Difficult to predict when fed gov’t will decide an area is worth creating fed common law.
1. will do it when federal interest is substantial.  Balance state and federal interests.
2. usually comes up in:
a. actions involving gaps in fed statutory provisions
b. admiralty and maritime
c. disputes of international relations
d. interstate disputes
e. concerning legal relations and propriety interests of U.S.
iv. Federal Common Law is Federal SMJ under §1331
1. displaces state common law and statutes b/c of Supremacy Clause (doesn’t matter if judge made it)
2. if Congress doesn’t like Federal Common Law, they can change it statutorily 
v. Federal Common Law is State Courts: can be adjudicated in state court (ex. FELA – no matter where you bring claim, it is still Fed Law)
1. in disputes where fed cts don’t have SMJ but dispute involves fed matters, states have concurrent JUR
2. Dice v. Akron: FELA action by RR worker in OH state court.  OH state ct obliged to apply federal law (reverse Erie).  Opposite of Byrd – here you have federally created right in state court (uses fed law).  USSC ruled here that fed right to jury trial was too important to the substantive right.  Also large federal interest in upholding right to jury trial as well as uniform application of its statutes.
3. Brown v. Western RR: Generally states get to apply its own procedural rules when using fed law for substance issues (reverse Erie).  But here USSC imposed federal right to jury trial and pleading requirements on GA state court – looks like procedure being forced on state cts.  Court said federal rules were necessary to avoid infringement on rights created by fed statute, FELA.  (GA pleading rules were weird though, they have since changed – this could be reason why USSC did this here).
VII. Pleading 

1. 4 functions of pleading rules: (1) provide notice of nature of claim or defense (2) identify baseless claims (3) setting each party’s view of the facts (4) narrowing issues
2. burden of pleading an issue is usually assigned to the party who has the burden of producing evidence on that issue at trial
i. if P cannot legitimately allege the existence of each of the basic elements of his claim, it may be assumed that he could not introduce evidence on them at trial.
ii. P normally does not have to plead matters on which D must introduce proof
3. Detail required under the Code v. detail required by the rules
4. Rule 8: General Rules of Pleading
i. (a)(1) must give statement on SMJ
ii.  (a)(3) state what relief is sought
iii. (f) pleading shall be construed to do substantial justice.  New theme: justice.  Let everyone w/ valid claim into court, don’t want to dismiss on tricks or technicalities anymore.
5. The Complaint:
i. Rule 8 (a)(2) P must put forth evidence on each of the basic elements of his claim (P normally doesn’t have to plead matters on which D must introduce proof).
ii. Gillispie v. Good year (NC 1963): citizens’ arrest by D. P listed legal theories in pleading: assault, etc.  NC required pleading to made “a plain and concise statement of the facts constituting a cause of action.” Must show plain and concise FACTS equaling a cause of action.  Goal: make sure the other party has sufficient knowledge about what he is being sued for.
iii. Dioguardi v. Durning (1944): P asserts several claims against the Collector of Customs at the Port of NY based on his imported “bottles of tonic” from Italy.  Ps complaint was dismissed under 12(b)(6) for failure to state a claim upon which relief can be granted a couple times but he continued to come back.  New Fed Rules - 8(a)(2) - in force say simply that P must state “facts sufficient to constitute a cause of action” in a “short and plain statement.”  Court finally agrees that P has done so even though his pleading wasn’t well written.  P shouldn’t be deprived of his day in court to show what he obviously firmly believes to be a wrong to him.  RULE: if pleading states a valid cause of action (claim for which relief can be granted), then P has right to a day in court.
6. Pleading the Right to Relief:
i. Level of particularity required by different aspects of pleading.
ii. Garcia v. Hilton Hotels (USSC 1951):  Garcia accused of pimping, brings suit for slander/defamation.  D makes 3 different motions: 12(b)(6), failure to state a claim, 12(f), motion to strike, and 12(e), motion for more definite statement.  
1. 12(b)(6) motion to dismiss: if it may be reasonably anticipated that P could make out a case at trial entitling him to some relief, the complaint should not be dismissed (P didn’t allege publication of slander, which is element).  Here, P is given benefit of the doubt and it is assumed he could show publication at trial.  Motion denied
2. 12(f) motion to strike: D moves to strike paragraphs 5,6,7,8.  Court says these paragraphs are redundant, info is absolutely privileged so there is no fact pattern where relief could be granted.  This means there is no ability to state a claim.  Motion granted.
3. 12(e) motion for more definite statement: when allegations are insufficient, it would be unreasonable to require D to prepare a responsive pleading w/o a more definite statement of the facts.  Here D is entitled to a more definite statement setting forth the words alleged to be slander.  Motion granted.
7. Pleading Special Matters:
i. Rule 9: Pleadings on Special Matters
1. (b) fraud & mistake must be pleaded w/ particularity, condition of mind can be pleaded generally
2. (c) it is sufficient to aver generally that all conditions precedent have been performed or have occurred. A denial of performance or occurrence shall be made specifically and with particularity.
ii. Denny v. Carey (USSC 1976): P brings class action saying D violated securities laws.  D moves to dismiss under 12(b)(6) b/c Ps allegations fail to state the circumstances constituting the alleged fraud w/ sufficient particularity as required by the Rule 9.  Rule 9(b) places a rigorous burden of pleading on P, but a strict application of the rule in class action securities fraud cases could result in substantial unfairness to persons who are the victims of fraudulent conduct.  Motion denied b/c once P has satisfied the minimum burden of Rule 9(b), P should be allowed to flesh out the allegations through discovery.  Rule 9(b) does require slightly more notice than would be required only under Rule 8, but P just needs sufficient identification of the circumstances constituting fraud so that D can prepare an adequate answer to the allegations.
1. 9(b) doesn’t mean really heightened pleading requirements.  9(b) + 8(a)(2) = pleading with particularity, but still just short and concise statement needed.
iii. Securities cases have very heightened pleading requirements b/c they are disliked cases.
1. P must states each and every statement they believe is misleading and must provide what every information and belief is for fraud or mistake.
iv. Swierkiewicz v. Sorema (USSC 2002): Employment discrimination case.  Complaint need not include facts establishing a prima facie case of discrimination, only has to contain “a short and plain statement of the claim showing that the pleader is entitled to relief” in accordance w/ Rule 8(a)(2).  Rule 8(a) only requires P to give D fair notice on the basis of his claims.  A heightened requirement as might be required under Rule 9 would require P to put forth facts he might only be able to get through discovery (therefore he wouldn’t be able to bring claim b/c he doesn’t yet have necessary facts for prima facie case).
8. Pleading Alternative Allegations:
i. Under original common-law, pleadings had to be reduced to a single issue of law or fact
ii. Now inconsistent or alternative allegations are allowed as long as they are made in good faith
iii. Normally there are rules requiring each separate cause of action or defense to be stated separately
9. Pleading Damages
i. Rule 9(g): special damages must be pleaded w/ particularity
ii. Ziervogel v. Royal Packing (MO 1949): Car wreck, P wanted damages for injuries.  P’s petition listed some specific injuries and said she was generally permanently impaired.  During trial, P wanted to recover for special damages relating to shoulder injury and blood pressure that weren’t specially pleaded in complaint.  D wasn’t necessarily surprised by this during trial b/c they had info from doctor’s report.  Still, it would be unjust to permit P to take advantage of D at trial by presenting evidence of injuries of which D did not have the kind of notice required by law.  RULE: to argue on a physical condition, that condition must be pleaded or the evidence must establish the condition as being the inevitable or necessary result of injuries which are particularly set out in the petition.  Court does not let P argue on these injuries.
iii. Bail v. Cunningham Bros (US Ct. Appeals 1971):  P originally sought damages for $100,000.  On morning of trial he motioned to increase damages to $250,000 but was denied.  Jury awarded $150,000.  Damages are increased by post-trial motion to allow this jury award.  This is about Rule 8(a)(3) – state what you want!  Ziervogel looks like old common law system where you were stuck w/ what you plead, but now it is more forgiving.  Rule 54(c) Except for judgment by default, every final judgment shall grant the relief to which the party in whose favor it is rendered is entitled, even if the party has not demanded such relief in the party’s pleadings.  Although this may have nothing to do w/ pleadings, it is the end-result rule about how to fill in pleading gaps.
10. Responding to the Complaint
i. Time permitted for response:
1. Rule 12(a): Respond w/in 20 days of being served w/ the summons or complaint.
ii. Motion to Dismiss:
1. Rule 12(b)(6): IMPORTANT.  Motion to dismiss for failure to state a claim upon which relief can be granted.
2. Rule 12(c): Motion for judgment of the pleadings.  After pleadings are closed, a party may move for this.  If, on this motion, matters outside are presented to and not excluded by the court, the motion is treated as one for summary judgment under Rule 56.  Becomes a final judgment.
iii. Other Motions attacking Pleadings:
1. Rule 12(e): Motion for more definitive statement.  Has to be so vague that a party cannot be reasonably required to frame a responsive pleading.
2. Rule 12(f): Motion to Strike.  Must be w/in 20 days after service, court may order to strike anything in pleading that is insufficient defense or any redundant, immaterial, impertinent or scandalous matter.
iv. 4 possible responses from D (D has to respond – anything D doesn’t respond to is taken as admission):
1. Admit
2. Deny outright.  Must be valid denial - adhere to Rule 11
3. Deny for lack of knowledge of information.  D doesn’t have enough info to form a belief. (Oliver)
4. Deny on information and belief.  
5. Rule 8(c): Affirmative Defenses.  Lists 19 possible defenses that are “pleas by way of confession and avoidance.”  D admits doing it but avoids it by saying something like Statute of Limitations is run.  Point is to avoid undue surprise by P.
v. Oliver v. Swiss Club Tell: D denied pleading for lack of info on its existence as an unincorporated association.  Court said D’s status as unincorporated association was “presumptively w/in D’s knowledge.”  Court says D knows what it is, won’t tolerate lying.
vi. Zielinski v. Philadelphia Piers (Dist Ct, PA 1956): P was injured by forklift and sued wrong D b/c he didn’t realize his employer had sold business (and leased forklift and pier) to another employer.  D’s answer was general denial, but court required a specific denial.  If D had denied parts of the complaint (control of forklift) and admitted other parts (ownership of forklift) then P would have realized he sued wrong D.  D wanted the real employer to be deemed its agent during the trial, but that employer objected.  Real employer was was estopped from denying agency b/c the inaccurate statements, which D knew were inaccurate, deprived P of its right of action against the real employer b/c the statute of limitations had run at this point.  RULE: estoppel is applied to prevent a party from taking advantage of the statute of limitations where P has been misled by D’s misconduct.  There is no rule authorizing the court to do this here (kind of unfair to the real employer who didn’t know about the case beforehand and is dragged in after the SOL is over).
1. Rule 8(b): when a pleader intends in good faith to deny only a part or a qualification of an allegation, he shall specify exactly what he admits and denies.
2. Pregnant Denial: don’t like these.  By denying “ownership, operation, and control” you are turning it into a conjunction and only denying a combination of all three.
vii. Rule 7(a): limits the amount of pleadings to a complaint, answer, reply to counterclaim, answer to cross-claim, and a third-party answer if complaint is served.  No other pleading shall be allowed except the court may order a reply to an answer or a third-party answer.
11. Amendments: (Relation Back):
i. Rule 15:
1. (a) Pleadings can be amended ONCE any time before a response or, if no response, w/in 20 days.  After the first free amendment, need consent of parties or court.  The court will grant it when justice requires, forgiveable reason.  Normally pretty liberal approach (for big changes).
2. (b) When issues not in pleadings are tried (by express or implied consent or parties) they are treated as if they were in the pleadings (want a clean record for appeals, so judge knows what exactly was tried, not just what was plead).
a. When there is an objection to something being tried that was not in pleading, court may allow pleadings to be amended and SHALL DO SO freely when the presentation of the merits of the action will be subserved AND the objecting party fails to show that the admission of such evidence would prejudice their action/defense.
3. (c) Relation Back Amendments. An amendment of a pleading relates back to the DATE of the original (issue is whether to apply SOL to the already granted amendment) when:
a. (1) the law that allowed the SOL permits (i.e. if that state’s law or the law under which it apprises permits relation-back.  Some states have relation-back to cover everything, some don’t permit it at all).  Some states only allow relation back when it arises from same cause of action.
b. (2) it arose out of the same conduct, transaction or occurrence (T&O)
c. (3) when the amendment changes the party and it (i) satisfies the (c)(2) T&O standard or (ii) the party to be brought by the amendment, w/in 120 day period after filing (4.m) AND that party receives notice such that it will not be prejudiced in maintaing a defense AND that party knew or should have known that it would be a party to the original if it was not for the mistake concerning identy (Zielinski)
i. Development went from only changing when purposefully misled, then allowed confusion that was not D’s fault, then limited by saying new party had to receive notice w/in SOL, now the new party must learn of the action w/in the 4(m) period.  Some states are still different.
ii. In diversity cases, under 15(c)(1), where state SOL applies, courts have held that an amendment relates back on the basis of a state rule, even if 15(c)(3) isn’t met.  Weird?
4. (d) Supplemental Pleadings. Upon motion of a party, court may permit the parties a supplemental pleading setting forth “T&Os” or events since the date of the pleading sought to be supplemental.
ii. Worthington v. Wilson (USSC 1992): P sued city and 3 unnamed police officers for violation of civil rights act.  P then filed amended complaint naming 2 officers as Ds (but amendment did not mention city).  Ds move to dismiss amended complaint b/c SOL had run and that complaint failed to state proper claim under 1983.  Court said amended complaint related back to original pleading (much more liberal than the pre-1991 amendment to Rule 15!!!  Before relation-back wouldn’t be found unless there was mistake of identity).  Amended complaint allowed b/c of relation back here.
iii. Surowitz v. Hilton Hotels (USSC 1966): P, old Polish immigrant lady, brought stockholder class action suit allegation violation of securities act by D.  Long, complicated complaint was signed by P and attorneys in compliance w/ Rule 11. Ds move to dismiss case b/c it is sham pleading, P doesn’t understand it (she relied on son-in-law to tell her about it).  This is about access to courts.  P doesn’t have ability (education and language) to understand on her own – she is allowed to depend on competent lawyer to explain it to her.
1. Rule 23(1) in shareholder derivative suit, P has to verify that she knows what is in complaint.  Designed to eliminate “strike suits” and make sure complaints are real.  This case is not strike suit.
2. Rule 11: try to upgrade attorney behavior by requiring them to sign complaint  requires that attorney certifies good grounds for what is contained in complaint (can have sanctions if attorneys violate).  Expands lawyer obligations and puts them on the line personally.
iv. Hadges v. Yonkers Racing Corp (US Ct. Appeals 1995): Hadges was blackballed by racetracks in NY.  Trial court denied him relief and sanctioned his attorney under Rule 11 b/c attorney failed to make adequate inquiry as to the truth of his client's affidavits and for failing to inform the court of pending state court litigation. On appeal, the court affirmed in part and held that plaintiff was properly denied relief b/c he sought it more than one year after the original judgment and it was determined that there had been no fraud upon the court. However, the court reversed the sanctions and censure imposed, finding that RULE: it was an abuse of discretion to impose the sanctions and censure where plaintiff would have withdrawn the misstatement had he been given the benefit of the safe-harbor period under Rule 11 and his attorney was entitled to rely on the objectively reasonable representations of his client.
VIII. Joinder

1. Joinder of Claims
i. Rule 18(a): a party asserting a claim (original, cross-claim, counter-claim, etc.) can join AS MANY CLAIMS as the party has against the opposing party.  Not mandatory – no compulsory joinder.
ii. Rule 42(b): when separate trials will be conducive to economy/expedition or to avoid prejudice, the court may order searate trials of any claim, cross-claims, counter-claims or third party claims OR any separate issue of any claim.  Always preserve jury trials.

iii. No T&O requirement, doesn’t have to have relation – can join any claim.
2. Permissive Joinder of Parties
i. Rule 20(a): Who MAY be joined.  2 part standard!  All persons may join in one action, parties w/ claims against whom (1) arise out of the same T&O or series of T&Os AND (2) if any question of law or fact common to all parties will arise in the action.
ii. Rule 42(a): when actions involving common question of law or fact are pending, court may order joint trial of any or all matters
3. Mandatory Joinder of Parties
i. Rule 19: Compulsory Joinder - Who MUST be joined.  THIS COULD BE EXAM QUESTION! (maybe para on each of 3 parts).  A person that you can get personal JUR over and who will not destroy SMJ (diversity) SHALL be joined when:
1. (a)(1)  if absent, complete relief cannot be accorded among those already parties (making sure that you are getting effective relief for the people already inside the courthouse by bringing in someone from outside)
a. Requires balancing (protect those already parties or party no yet joined?  Highly fact dependent – you have to know a lot in order to know if they are crucial to case.)
2. (a)(2) OR person has interest in the subject and is so situated that the person’s absence will
a. (i) Impair or impeded ability to protect that interest (outside will be hurt – i.e. fund will be exhausted – if he is not brought into lawsuit now).
b. (ii) leave other persons already parties at risk of incurring inconsistent, double, multiple obligations by reason of the claimed interest (D may have an interest to avoid multiple liability – finite fund, want to pay all Ps at same time).
3. (b) if someone who fits (a)(1) or (a)(2) but CANNOT be made a party, the court will determine if the action should proceed or should be dismissed.
a. If you can’t get somebody who is indispensable – this is fatal
i. Motion on Rule 12(b)(7) for failure to join an indispensable party
b. 4 factors to consider when decided if party is 19(b) indispensable.  Is there someone out there who should be joinded?
i. To what extent will judgment in his absence be prejudicial to the person or those already parties? 
ii. How, if at all, can the prejudice be avoided?
iii. Will judgment rendered in absence be adequate?
iv. Will P have adequate remedy if case is dismissed for non-joiner?
c. Can this party be joinded?  (a)(1) – 1. will they destroy diversity? 2. do you have PJ over him?
i. If no, is this party so important that he becomes 19(b) party?
d. Courts don’t like dismissing for 19(b).  they prefer to go forward and do partial justice. Show that you KNOW you don’t HAVE to dismiss for indispensability – just shape relief as best as possible.
4. Joint tortfeasors are NOT compulsory joinder
4. Counterclaims
i. Any claim, at time of serving pleading, that pleader has against any opposing party (doesn’t have to be T&O)
ii. Rule 13
1. (a) Compulsory Counterclaims: D MUST make a counterclaim if it arises out of the same T&O upon which P has issued claim.
a. Preclusion: b/c of res judicata, the consequence of omitting a compulsory counterclaim is that you can’t bring it in another federal court.  You MIGHT be able to bring it in a state court b/c the state courts are not required to enforce the omitted counter-claim rule.  Even though this is possibility, Ds pretty much always assert counterclaims from same T&O.
2.  (b) Permissive Counterclaims. D MAY make any counterclaim even if it does not arise under the same T&O.  Part of the same Rule 18 thinking – both sides are allowed to join any claim.  But for D there are mandatory claims too (Rule 13(a)).
3. Main question: What constitutes a T&O? court looks for logical relationship.
a. Once D files counterclaim, original P is then subject to compulsory counterclaims back against original D and will end up asserting pretty much any claim arising out of that T&O.
4. Supplemental JUR: 
5. Cross-claims
i. Claim b/w co-parties (same side of V).  all permissive, none compulsory
ii. Rule 13(g): can bring a claim against a co-party arising from same T&O.  can include claims that a co-party is liable for part or all of the claim asserted by cross-claimant (party on opposite side of V).
1. any party that is D to a cross-claim then has to consider 13(a) compulsory counterclaims, they must make the required mandatory counterclaims against the party making the cross-claim to them.
6. Third Party Claims
i. Impleader: always optional.  
ii. Rule 14(a): Defending party (original or otherwise) may bring in any non-party who may be liable for all or part of P’s claim against the third-party P (original D).
1. must be more than same T&O – has to involve transfer of liability based on P’s original claim (Zielinski?). But not for when D says somebody else is completely responsible (more like a joint and several kind of deal).
2. The third-party D, one brought in by impleader, then behaves like a normal D, making crossclaims, counterclaims, defenses, etc.
a. New D can make any claim against original P from same T&O and vice versa for original P.
b. BUT THERE MUST BE ORIGINAL SMJ AGAINST NEW D FOR P TO FILE CLAIM AGAINST THEM!  If there is no SMJ b/w original P and new D, then P cannot make claims against them (Kroger).  Same for permissive/compulsory joinder (Rules 19-20, 1367).
7. Interpleader
i. Joinder designed to protect stakeholder from inconsistent claims on property.  A way to bring all claimants together in single action
ii. Personal JUR is required over all claimants
1. state claims can only involve citizens.  Most long arms aren’t broad enough for interpleader claims.
2. also can’t use state’s long arm to get Fed PJ.  Governed by Rule 4, serving process to get PJ.  But Congress made rule for National Process for interpleader so usually they can be served unless they are outside US.
3. only minimal diversity is required for federal cases using interpleader
4. procedure: stakeholder applies for an order to interplead, then reviewed by court.  Once granted, stakeholder can withdraw and let claimants fight it out or remain in the suit to contest certain claims as a claimant.
8. Intervention

i. All sides permit the outside to parachute in. The outsider might have rights that are in jeopardy by the case.
ii. Rule 24
1. (a) Intervention as a Right.  Uncontestable.  Upon timely application, anyone shall be permitted to intervene in an action (1) when a US statute confers an unconditional right to do so or (2) when the applicant claims an interest relating to the property or transaction which is the subject of the action and the applicant is so situated that the disposition of the action may, as a practical matter, impair the applicant’s ability to protect that interest, unless it is adequately represented.
2. (b) Permissive. Granted on discretion of judge.  (1) when a US statute confers a conditional right or (2) when an applicant’s claim or defense and the main action have a COMMON QUESTION OF LAW OR FACT.  No supplemental JUR required for permissive intervention.
3. (c) Procedure.  Serve a motion to intervene on the parties under Rule 5. Motion must state grounds and shall be accompanied by a pleading setting forth a claim/defense for which intervention is sought.
9. Class Actions

i. Rule 23
1. (a) Prerequisites to a Class Action
a. There must be a class, has to be specific, not vague group
i. (1) class must be so numerous that joinder of all members is “impracticable”
1. certification is usually cool above 40 people, sometimes 25.  factors like geography and size of claims come into play.
ii. (2) “commonality” requirement mandates that the action raise questions of law or fact common to the class
1. critical question is whether “difference in the factual background of each claim will affect the outcome of the legal issue”
iii. (3) The class representative must be a member of the class (standing).  Exception – can sometimes have revolving representative.
1. the “typicality” prerequisite requires that claims or defenses of the representative party be typical of those of the class.
2. Representative must be “typical” of the class.  Should be average claim size.  Usually found when each claim arises from same course of events and makes similar legal arguments.
iv. (4) the representative party will fairly and adequately protect the interests of the class
1. philosophical: due process concern that a class action judgment ought not to bind parties who have not literally had their day in court, unless as members of a defined group w/ similar claims and proper representation they have had a figurative day in court.  Cannot bind absent claimants unless they are adequately represented.
2. Pragmatic: a defect in the adequacy of representation in an action might leave the judgment vulnerable to collateral attack.
2. (b) Maintaining a Class Action – after (a) is satisfied, judge must decide if case falls into one of these class-types
a. (1) “Prejudice Class Actions” – mandatory class action.  Least used.  For limited fund/equitable division cases.  Certification is justified to avoid prejudice.  Risk that results will be inconsistent if claimants go individually and then D will not know what to do.
i. (a) Whether individual actions would create “incompatible standards of conduct” for the party opposing the class.
ii. (b) requires individual actions “substantially impair or impede the ability of class members to protect their interests”  rarely used – litigating about common fund, collectivize claim so it isn’t race to the courthouse.
b. (2) Injunctive/Declatory Relief – mandatory class action, most here!  Primarily used when goal is to change behavior.  D’s conduct needs only be generally applicable to class – “social action class action.”
i. where D is acting commonly to all class members and you need an injunction.  Can’t have dueling injunctions so you need it class-wide.
ii. often used in civil rights, antidiscrimination, reapportionment, structural reform of mental health and prison institutions
c. (3) Damage Class Actions.  Allows certification of a class when the tie among the members is that they claim to have been injured in the same way by D.  2 prereqs:
i. questions of law or fact common to class members must PREDOMINATE over any questions affecting only individual class members
ii. court must find that a class action is SUPERIOR to other available methods for the fair and efficient adjudication of the controversy.
iii. 4 factors court must consider when certifying (b)(3) class (D uses these to attack certification):
1. Notice must be given. – like 23(c)(2)(b).  must denote best notice practicable under the circumstances.  Individualized Mullane notice.  Idea of literal day in court.
2. Can opt-out of (b)(3) – opt-out privilege is only as good as notice
3. Predominance of the common question – there needs to be a super-commonality.  Most litigation about predominance of issue w/in class.
4. Superiority – class action has to be the best way of adjudication.
3. General Telephone Co. v. Falcon:
a. P brought discrimination case under Equal Employment Opportunity Commission alleging that D maintained policy of discriminating against Mexian-Americans.  P wanted to certify “all hourly Mexican-American employees who had been employed, were employed, or who were to apply for employment, or who had applied or who would have applied had petitioner not practiced racial discrimination in its employment practices.”   Court found discrimination in promotion practices but not in hiring practices.  P was already hired so court held he was not adequate representative for member of class who would or had not yet applied.
ii. Class Action Fairness Act (CAFA): pushed through after many certification failures (KC skywalks) when lawyers started to use state courts more frequently.  Prompted by failure of certification in tobacco cases.
iii. Rule 23(c)(1): Certification
1. certification order defines (1) class (2) substantive issues that suit will consider.  Biggest battle in class action is certification decision.  Takes years and extensive discovery.
2. Notice:
a. Court’s role: whether court orders that notice be given depends on kind of class action.  23(b)(1) and 23(b)(2) is discretionary. Notice is REQUIRED in 23(b)(3), damage class action, b/c it is crucial to kind of class.
b. who receives notice: has to be clear to understand.  Regular people are getting notice so they have to understand what it means and it has to be clear that 23(b)(3) cases are opt-out-able.
3. Costs: born by party seeking class treatment.
4. Interlocutory Appeals from Certification Orders: Court of appeals can accept an appeal from a certification order

iv. Rule 23(e): Settlement
1. cannot be settled w/o court approval.  Notice must be given to all class members w/ new opportunity to opt-out.  Controversial b/c there was no day in court.

2. representative capacity of class actions: when individuals settle, it is done fact to face b/w P and D.  When class action is settled, it is engineered b/w the lawyers, representative Ps, and D companies – most people affected are not participants.  Concern about absent class members drives sytem – has to be done honorably and fairly.

3. Fairness hearing: have to demonstrate the nature of the case, economic value, rationale of the settlement.  Testing to see if the settlement is fair, reasonable, and adequate.  Judges have to be experts on the case to determine if settlement is fair.  Objectors can also be there to talk about why settlement is unfair.

4. Amchem Products Inc v. Windsor (USSC 1997): sought to certify class action to achieve settlement of current and future asbestos-related claims.

a. Attempt to settle ALL asbestos claims was problematic b/c no one was representing those w/ only “future” claims – court wouldn’t tolerate this.

b. If you’re going to settle a class action, you have to do everything right.  You CANNOT settle a class action unless you first determine you have a CERTIFIABLE CLASS.

v. Rule 23(h): Attorney’s Fees

1. courts award reasonable attorney fee, compensated out of fund awarded to Ps.

2. there is no K in class action, there is K only w/ representative party.  EQUITY DOCTRINE known as COMMON FUND DOCTRINE

3. steering away from contingent fee.  LOAD STAR METHOD – P lawyers now have to keep time records.  Add up all hours worked, apply normal billing rate.  Judge is allowed to augment/discount the load star by multipliers (how risky, how challenging, how good lawyer was, etc.).  Encouraged high billing rates, mounting hours, discouraged settlements.

4. recently revised – Rule 23(g) – attorneys/judges can now pre-negotiate the fee structure.  Most courts have gone back to % method, some use load star as cross check.  Some pre-negotiate.

vi. Subject Matter Jurisdiction for Class Actions:
1. biggest concerns about diversity.  CAFA: more than $5mill means suit can go to federal courts based on minimum diversity of citizenship.  Diversity is based on named Ps only.

vii. Personal Jurisdiction for Class Actions:
1. Hansberry v. Lee:  due process is satisfied and the judgment is binding on all class members when the interests of the class are represented adequately during that suit.
2. Phillips Petroleum Co. v. Shutts (USSC 1985): PP produced and sold natural gas in many states.  Royalty owners brought class action in KS state court.  Most class members had no connection to state except the lawsuit.  Court concluded you could look at class representatives alone for personal JUR over Ps, but court cannot just apply substantive law of state to members of the class where there is no personal JUR at all.
viii. Venue in Class Actions:
1. courts look to residence of the class representative alone for venue – venue rules resemble personal JUR rules for class actions
IX. Discovery :
1. 4 areas that may be tested:
i. Scope of discovery
ii. Explanation of a particular discovery device
iii. Work product doctrine (Hickman)
iv. 1993 amendments
2. Scope of Discovery:
i. Very liberal rules of discovery 26-37.
ii. Kelly v. Nationwide (OH Common Pleas 1963): sugar in fuel tank.  D’s interrogatories, for the most part, called for info solely in support of P’s cause of action and arose after the claim in connection w/ P’s preparation for presenting her claim.  These interrogatories were not allowed except for 1 which related directly to facts of the case.  Standard was that interrogatories may seek info relevant to any issue of the action.  It used to be that a party was restricted to issues in their OWN pleading – broadening scope.  Interrogatories may not seek discovery of the manner whereby the opponent’s case is to be established nor evidence which relates exclusively to his case, nor to what his witness will testify.  3 times interrogatories are allowed:
1. relevant to an issue in the action as distinguished from merely being relevant to an issue in the pleading of the inquirer
2. they do not seek privileged info
3. info sought would also be admissible as evidence in the action.
iii. Rule 26:
1. (b) Discovery Scope and Limits.  Was amended in 2000 to limit discovery requests to material “relevant to the claim or defense of any party.”  However, “for good cause” the court may order further discovery “of any matter relevant to the subject matter involved I the action” which returns discovery to its prior scope.  Intent is to focus on the actual claims and defenses involved in the action.
a. (1) amended to permit discovery w/o a court order, of any info, not privileged, relevant to the subject matter of the lawsuit, whether or not admissible at trial, provided the info is reasonably calculated to lead to the discovery of admissible evidence.
b. Relevant info need not be admissible at the trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence.  Often inadmissible evidence leads you either admissible evidence or to settlement. (but no fishing).
iv. Rule 33: Interrogatories
1. (c) scope. Interrogatories may relate to any matters which can be inquired into under Rule 26(b)(1).  An otherwise proper interrogatory involves an opinion…but court might order that it not be answered until later.
3. Seattle Times v. Rhinehart (USSC 1984): trial court wanted religious group to answer interrogatories telling who donated to them.  Court also issued a protective order requiring Ps not to publish info.  Court found no abuse of discretion in issuing protective order and ordering an answer to the interrogatory so Ds had to give into to P.  the protective order is only in the context of pretrial civil discovery and does not restrict the dissemination of the info if gained from other sources.  Court also found this didn’t offend 1st amendment right to free speech.
i. Rule 26(c): gives broad discretion to trial court to decide when a protective order is appropriate b/c trial court is in best position to weigh the competing needs and interests of the parties affected by discovery.
1. must be clearly defined and very serious inquiry and inquiring party must show need for info by specific examples or articulated reasoning as distinguished from stereotyped and conclusory statements.  Determined by balancing test.
4. Specific Discovery Devices:
i. Rule 26
1. (a) Automatic disclosures.  Came w/ the 1993 amendments.  Everyone hates it, nothing turns on it
a. (2) Expert Witnesses.  Have to give names of testifying experts + a report of their opinions, etc.  And, other party has a right to depose any expert who will testify (26(b)(4)(a)).  Non-testifying experts are protected under work-product.
ii. Rule 31:  Depositions can be used against anyone.  Con: expensive.  Witness is required to answer even if there is an objection (can’t come in later).  But, if info is privileged, they don’t have to answer.
iii. Rule 33: Interrogatories: Only against other parties.  Pro: inexpensive.  Con: not spontaneous, can frame/tweak answers.  Best for basic background info.  Limit = 25, have to ask court for more.
iv. Rule 34: Document and tangible thing discovery: Get anything that is relevant to a claim or defense (26(b)(1)).  If the request is burdensome, instead of going through and finding documents, can open it up to the other party to find.  (b) disputes over who is going to search for all the relevant documents.
v. Schlagenhauf v. Holder (USSC 1964): Ps want invasive physical exams for bus driver who crashed.  Deals w/ Rule 35.  “in controversy” and “good cause” are limitations on the rule – requires discriminating application by judge.  These pleadings were not shown to have good cause.  Court would have allowed eye exam if they had asked for that.
1. Rule 35: (a) when the mental or physical condition (including blood group) of a party, or of a person in the custody or under legal control of a party, is IN CONTROVERSY, the court may order the party to submit to a physical or mental exam.  The order may be made only on a MOTION FOR GOOD CAUSE SHOWN and upon notice to the person and to all parties and shall specify the time, place, manner, conditions, scope of exam.
2. this case is attack on Rule 35 based on Rules Enabling Act.  USSC says this rule doesn’t violate REA.  In this case, Ds didn’t make AN AFFIRMATIVE SHOWING of GOOD CAUSE and IN CONTROVERSY.
3. check list for physical Exam:
a. requires a motion
b. motion must show “good cause” – you NEED it.  Something more then relevance needs to be shown
c. shown condition is in controversy
d. limited to a party or someone under legal control of party. Once you have party statute, subject to 35 – no requirement that you are adverse to party requesting exam.
vi. Rule 37(a)(2): Sanctions.  If a party doesn’t comply w/ discovery, requesting party has an obligation to confer with them first to resolve disputes.  Then, the requesting part can move to compel disclosure.  37(b) authorizes a variety of sanctions.
5. Work Product Doctrine
i. Hickman v. Taylor (USSC 1947): Boat crash, attorneys interviewed witnesses and wrote up stuff to support their case.  The witnesses also had public depositions where Ps could get the info.  Ps wrote interrogatories asking Ds attorneys to write up summaries of their interviews with witnesses.  This was denied b/c that material was privileged and is work product.  Materials prepared in anticipation of litigation are QUALIFIED IMMUNE from discovery, data is discoverable.  This is b/c we want each side to do his own work, we want people to keep records and files, etc.
1. BUT equal access to all relevant data trumps work product when a true-blue (not leech) discovering party just can’t get access to the info any other way.  (Witness is dead, witness is hostile, outside JUR).
2. Have to show (1) that there is a substantial need for the materials and that (2) if cannot be obtained through other means w/o substantial hardship.
3. BUT lawyers mental impressions, strategy, tactics and opinions are close to absolutely immune from discovery.
4. sometimes there are documents that are a mix of work products and facts.  Work product doctrine not intending to hide that, goes to judge who can cross out all the work product stuff.
ii. 26(b)(3): Trial Preparation: Materials.  Codified what was in Hickman.  Subject to (b)(4) (experts) a party may obtain discovery of documents and tangible things otherwise discoverable and prepared in anticipation of litigation or for trial or for another party/that party’s representative (attorney, consultor, insurer, agent) only upon a showing that the parties seeking discovery has SUBSTANTIAL NEED OF THE MATERIALS in the preparation of the party’s case and that the party is UNABLE WITHOUT UNDUE HARSHIP TO OBTAIN THE SUBSTANTIAL EQUIVALENT BY OTHER MEANS.  In ordering discovery, the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.
iii. Experts who are not going to be called at trial are given work-protection from discovery
iv. 1993 Amendments/Judicial Management of Discovery
1. 1993 Amendments promotes management by the judges of discovery and tries to further get rid of game playing
a. Limit to 10 depositions (more with court approval)
b. Limit to 25 interrogatories (more w/ court approval)
c. Mandatory disclosures! 26(a) – controversial
i. Name, address phone of anyone you know who might have discoverable information
ii. Locations of documents, data, tangible things that are relevant to an issue in the case
iii. Theory by which P computes damages
iv. Any relevant insurance policy
v. Disclose more about experts (also, they are not subject to deposition by opposing parties).
vi. Names of potential witnesses/documents you intend to use at trial 26(a)(3)
d. Other than the amendments, a few other management devices:
e. Rule 26(f): Conference/Planning.  21 days before scheduling conference is held or scheduling order due under 16(b) parties confer to consider nature/basis of claims/defenses, discuss settlement and propose a discovery plan.
f. Rule 16(b): Scheduling/Planning.  DC judge receives report from parties on 26(f) and schedules conference to talk about joining parties, amending pleadings, file motions, and schedule discovery.
X. Summary Judgment
1. Rule 56: Summary Judgment:
i. (a) any claimant can file after 20 days from commencement or after service of motion of summary judgment from the other party (b) defendant can move at any time. (c) The judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as matter of law. (d) If the judgment is not rendered on the whole case, there is an order specifying the facts that have no substantial controversy.  (f) if party opposing motion cannot present affidavits essential to justify the party’s opposition, the court may refuse the application for judgment or order a continuance to permit more discovery.

2. Purpose: Filtration device, trial worthy? We have juries to resolve disputed issues of fact SO:

i. RULE: The moving party is entitled to summary judment if she can show that there is no genuine issue of material fact (necessary to prove an element of the case, ONLY looking at admissible evidence). 

ii. “Bend-over backwards” in favor of nonmoving party. But, courts have been more liberal in granting Sum Judg motions since 1986 (three cases that showed this).

iii. EXAM: very important to look to make sure you haven’t missed a triable fact.
3. Test for granting summary judgment: 

i. Movant has initial burden of proof to clearly show that there is no dispute of genuine fact (this is the case even if the moving party is the defendant who would not have a burden at trial.) 

ii. If the movant fails to show that there is no issue, summary motion denied (this is regardless of opposing party showing anything). 

iii. It is only when the moving party has shown that there is no factual dispute that the opposing party has a burden to show that there IS a dispute. Can’t just rely on the pleadings because the goal of SJ is to go beyond the pleadings, we are supposed to be previewing the evidence. 

4. Contexts in which it is likely to be granted:
i. (1) Plaintiff’s claim has no legal basis. “defendant gave me a dirty look”

ii. (2) All the documents are consistent, so no jury would disagree with what everyone said. 

iii. (3) Material demonstrates an iron-clad defense. Res judicata, S of L, etc. 

5. Judge has LARGE DISCRETION. Judge more likely to use discretion and DENY when: 

i. (1) something FISHY about the affidavits of the moving party

ii. (2) whenever there is an issue of credibility, depends more on witness testimony than documents.

iii. (3) Less likely when party w/ burden moves for summary judgment because the jury can always disbelieve.

iv. (4) When there is a gap in material – only affidavits from 2/3 eye witnesses. 

6. Lundeen v. Cordner (8th Cir 1966): Material Fact in question: Did the decendent take the necessary steps to change his will? Intervener files for summ judg.   
i. Only evidence about the fact presented was an affidavit by mover who said he had taken the steps. 

ii. Important to note that he was NOT going to be able to testify at trial. And, plaintiff presents NO opposing evidence on this material fact. What else would a trial accomplish? Nothing – granted. 

iii. 56(f): Allows for the opportunity to STOP the motion and do more discovery. Plaintiff should have done that if she didn’t have the evidence she needed. 

7. Cross v. US (2nd Cir 1964): Romance language prof takes trip to enrich himself culturalls. Issue: Did he intend this trip as a business trip? He wanted tax deducsion. Plaintiff moved for summary judgment. 

i. Seeing a difference from a “pure fact” at issue. This is a mixed question of law and fact that involves intent, motive, purpose. Controvery about whether mixed law-fact questions can be resolved on sum judg.

ii. The problem here is a denial of the opportunity to cross-examine.  C of A denied the motion for Sum Judg because it was important to cross- examine the witness and test his credibility. (b/c he has an interest in the outcome of the case) 

8. Celotex Corp v. Catrett (USSC 1986):  Major tort suit –asbestos. Def filed for summary judgment b/c plaintiff had failed to produce any evidence that decedent had been exposed. Plaintiff responded w/ three documents that tended to establish exposure. Def argued those were inadmissible hearsay and should not be considered. DC granted motion b/c “there was no showing that the plaintiff was exposed.” C of A said that def made no effort to support his motion which made it defective (thinking its applying Addickes.. they didn’t foreclose possibility). 

i. SC does dismiss, shows that the granting of the motion is becoming more liberal. 

ii. SC holds that the movant must inform the district court of the basis of the motion – identify how there is an absent of genuine fact, BUT, the movant does NOT need to bring in affidavits and summary judgment should be granted if the nonmoving party fails to make a sufficient showing to establish the existence of an element essential to that party’s case and on which that party will bear the burden of proof at trial. 

9. Anderson: Defamation case.  Describes standard necessary for granting summary judgment.  If standard is “more likely than not,” you’re more likely to say “this is jury worthy” (if they could reasonably find 51% probability), but if the standard is clear and convincing evidence, you will need more than this.  This case says you must take these different standards into account when deciding summary judgment.

10. Matashua: complicated antitrust case, historically it would be too complicated for summary judgment.  But USSC said it found the allegation that the Japanese company had been price fixing an entire industry for long period of time “implausible.”  Apparently you can take a case away from the jury when the facts are “implausible.”  This has led to more frequent granting of summary judgment.  Its migrating back towards a 12(b)(6) motion, but summary judgment is not meant to be judge’s opinion of if P will win on the merits, its only about stating a claim for which relief COULD be granted.
XI. Jury Trial

1. History

i. 7th Amendment: the right of trial by jury shall be preserved, and no fact tried by a jury shall otherwise be re-examined in any Court than according to the rules of the common law. 

ii. At common law, equity goes to judge, legal goes to jury. Also had the clean up-doctrine. If a court had equity JUR, the judge could also resolve the legal claims surrounding the suit with no jury.  US inherited the clean-up doctrine until Beacon Theaters. 

1. equity: injunction, specific performance, restitution
2. law: damages, questions of fact for jury

iii. Rule 38: if you do not DEMAND jury trial, it is waived

2. Cases Involving Legal and Equitable Claims

i. Beacon Theaters v. Westover (USSC 1959:  Suit for declatory judgment + injunction (equitable), cross-claim for antitrust action (legal remedy). 

1. Following this decision, courts decide judge/jury on an issue by issue basis. Issues that are common to legal/equity go to jury.
2. If judge determines common issues first, the parties would be directly estopped from trying those issues in front of the jury for the legal counterclaims. Bad! 

3. Equity is becoming more narrow! It used to be employed when there was no adequate legal remedy and there was risk of sustaining irreparable harm. Same conditions should apply in determining equitable issue over legal, but in light of the Declatory Judgment Act and FRCP which our procedural system has improved and you can bring it all to the same court and you have joinder! 

4. TEST: break the case up into issues:

a. (1) Legal Issue – goes to jury

b. (2) Equitable Issue – goes to judge

c. (3) Common to both  - goes to JURY! 

5. How do we determine legal or equity?

a. (1) what’s the historical practice?

b. (2) what is the remedy sought? Reality of remedy? (heavy thumb on jury if its money) 

c. (3) If you’re in an Art III court – jury trial skyrockets, plummets if another court (Curtis)

d. (4) Stretch it to an extension of a common-law principle - analogy (Ross footnote)

e. (5) If you’re Black or Dougless, the presumption of always jury trial. 

ii. Dairy Queen (USSC 1962): Trademark case. Plaintiff says def was misusing DQ trademark and wanted an accounting to determine the amount of money owed.

1. Accountings historically went to equity; whole case is equitable here, not even mixed questions. 

2. NOW we have literate jurors and we have joinder rules, we can bring them all to the same court and let the jurors decide these issues.

3. Essentially, this case moves whole area of law from equity to legal, saying Beacon is for real!

iii. Ross v. Bernhard (USSC 1970): Shareholder derivative suit. 

1. Shareholder Derivative and Class Actions were created by equity. Never thought you could get a jury.

2. Here, the court is saying that just because the procedural device is equitable, doesn’t mean the claim is. So, you use the judge to decide whether to invoke the procedural device (ex. Certification, predominance, numerosity of class action). Once you decide it is appropriate, look to the nature of the action and THEN to Beacon Theater analysis of issues. 

iv. Katchen v. Landy (USSC 1966): Bankruptcy case. 

1. Plaintiff argued that since the issue of creditor receiving a preference may be presented as equitable issue in bankruptcy court OR legal issue in plenary suit, bankruptcy court should commence a plenary suit to preserve jury trial

2. SC rejected this argument stating that Beacon/Dairy Queen recognize situations where the court could resolve equitable claims first even when they might be dispositive of the legal claim. This is one of these causes b/c the delay and expense of the suspension would dismember the statutory scheme. They claim this is not a retreat from Beacon. 

3. Newly Established Rights

i. Curtis v. Loether (USSC 1974) Civil Rights Act, fair housing provisions, no specific mention of jury in statute. 

1. The issue is whether, when the statute didn’t exist at common law or create a statutory right to jury whether the constitution can enforce “preserving” this right. 

2. SC says that it doesn’t matter that it didn’t exist and they enforce a jury trial. So, preserved as at common law no longer means the same as what people thought for 180 years. 

ii. Curtis also cites NLRB v. Jones & Laughlin (USSC 1937) to state that that 7th amend is inapplicable to administrative proceedings where jury trials would be incompatible with the concept and statutory scheme.

4. Judge and Jury

i. Juries are FACTFINDERS, can’t forget that when looking at these cases.

ii. Rule 49(a) Special Verdicts. Judge can require jury to return only a special verdict; a finding on each issue of fact. (In this situation, the JUDGE applies the law). (b) General Verdict Accompanied by Answer to Interrogatores. The court may submit to the jury, with form for general verdict, written interrogatires upon one or more issues of fact necessary to determine the verdict. When the answers are not consistent, judgment can be entered in accordance with the answers notwithstanding the general verdict. (Jury control mechanisms!) 

iii. Markman v. Westview (USSC 1996):  Patent claim case.

1. Court holds that JUDGE defines a patent claim. His reasoning was that it was too complicated for a jury and that the need for uniformity in patent interpretation means a judge decides this question.
2. Other argument...is defining a term of a contract (“inventory”) beyond juries?? Isn’t that what they always do!

3. There has to be something special about a patent. The analogy to make is that a patent claim is like a statute/contract between the US and the patentee. So, since statute’s are issues of law, so should patent claims go to the judge. Furthermore, we treat patents VERY seriously and need uniform application which we are more likely to get with judges. 

iv. Dobson v Masonite (5th Cir 1966): Question is whether a contract to clear trees away is a K for the process of clearing (service) or for the stumps leftover (goods). This determines whether Statute of Fraud applies. 

1.  Who applies facts to the law? This is a great debate, very little jurisprudence. Court here seems to be saying the jury has to apply the facts to the law. 

5. Taking the case away from the jury

i. EXAM: When being tested on these motions, ANALYZE each of them separately. 
ii. Directed Verdiect.(motion for judgment as a matter of law).  
1. Rule 50 (a): If during trial by jury a  party has been fully heard on an issue and there is no legally sufficient evidentiary basis for a reasonably jury to find for that party on that issue, the court may determine the issue against the party and grant a motion for judgment as a matter of law.

2. This comes in at the end of the trial. Basically saying the case is not jury worthy. (It can come at beginning of trial, end of plaintiff’s case, or end of trial)

3. This motion is the same as Sum Judg but at a different point. The question is: “Is there any dispute of fact worthy of a jury’s consideration?”  “Is there any way a reasonable jury could find for the non-moving party?”  must bend over backwards for non-moving party (not judge’s opinion on merits).
4. Tough motion to prevail on b/c depriving the party of their jury. Look at evidence in light favorable to party opposing the motion. Consequence – death. This is a terminal motion. 

iii. Judgment Notwithstanding Verdict (renewed motion for judgment as a matter of law). 
1. Rule 50(b) If, for any reason, the court does not grant a DV made at the close of the evidence, the court is considered to have submitted the action to the jury subject to the court’s later deciding the legal questions raised by the motion. The movant may renew its request within 10 days after entry of judgment.

2. Second crack at directed verdict after the jury has returned verdict. You’re saying judge shouldn’t have given it to jury in the first place.  Renewing directed verdict motion from before.
3. LOWER probability motion than DV because now you have to (1) take money AWAY from someone and (2) fact reversal on appeal. Very high standard – no reasonable jury could do what the jury just did, shouldn’t have given it to them in the first place.

4. Two reasons we like this: (1) give the judge more time to think about it than DV and (2) if DV is reversed on appeal, new trial. If j.n.o.v is reversed, reinstate jury verdict. Much better.   
5. Can’t make JNOV unless you already made a DV!!!  b/c there wasn’t a motion for this in 1791 (Galloway).

6. gives judge second look w/ reflection (transcript and briefings)
iv. Standard. Most common rule (fed courts use it) is that the judge asks for both of these motions: Could any reasonably jury find for the nonmoving party? Or, should I have given it to the jury? 

v. Galloway v. United States (USSC 1943): This case upholds the DV only by an INCH and can do so on the grounds that there were analogies to it in the common law. There are NO analogies to the JNOV. So, this is why we call it a “renewed DV” and we have to bend over backwards to opposing party before we take away their jury verdict.   Naked JNOV is judge review not allowed by const. – this is why its considered RENEWED DV.
vi. These two motions are part of the spine of jury control mechanisms and filtration devices we have seen: Start with 12(b)(6) to 12(c) to 56 to DV (three diff points) to j.n.o.v. The motions become less forgiving as we go (don’t give contesting party same latitude and at 56 it becomes a final judgment). 

vii. Motion for new trial. Look at the case and determine if anything went wrong. (Gasperini)
1. Error and misconduct (something went wrong) – “let’s do it again,” rebirth
a. Judge could screw up: Wrong evidentiary ruling, bad jury charge, messed up admitting or excluding something.  If the error had an effect beyond harmlessness then judge will allow them to do it again. 

b. Lawyers could screw up: Did people stray out of role? Play role improperly, mention insurance? Lawyer could be inflammatory, interfere with the jury.

c. Jury misconduct: Anytime jury is reacting to or making a decision NOT on basis of live testimony/cross in open court. Can’t decide based on a juror’s special knowledge (assumed expertness not presented in open court, under oath, subject to cross examination).  Bring back impossible verdict. ‘Quotient verdict” – really don’t have unanimity.  

2. Or, judge sees verdict and says, this goes against the great weight of the evidence. 

3. Errors have to be material errors!! Rule 61: Harmless Error is not a ground for a new trial. “any error or defect in the proceeding which does not affect the substantice rights of the parties. 

4. Partial New Trial
a.  Judge could say, this is obviously right on liability, but there is a screw-up on damages. We could just retry the damages. Salvage what you can from the first trial.  Dangerous thing though, because can you really separate out the issues?

b. Also, could have had bifurcation or trifurcation. Common in contemporary civil litigation is to try issues separately.  Valuable b/c you separate emotional from unemotional.

5. Conditional New Trial
a. Additur and Remittitur. Verdict comes back and it is either WAY too high or WAY too low and the upset party threatens motion for new trial. The judge will do some “civil plea bargaining” and try to get the other side to negotioate up or down to avoid a new trial. The judge will say “motion for new trial denied on the condition that ....” 

b. This is controversial stuff. Federal Courts seems to uphold remitittur but not additur. 

XII. Preclusion

1. Short test: Are there two different claims ? If yes, within claim two are there the same issues?

2. Most JUR there are four prerequisites for res judicata.
i. (1) There must be a final judgment

ii. (2) The judgment must be on “the merits”

iii. (3) The claims must be the same in the first and second suits

iv. (4) The parties must be the same, or have previously been represented by a party. 

3. Four rules about preclusion:

i. (1) You only get ONE crack at presenting a claim. (Claim preclusion)

ii. (2) Once you have adjudicated a legal or factual issue, cannot seek to have that re-determined (issue preclusion)

iii. (3) Nobody can get hurt by preclusion unless they have had their day in court. 

iv. (4) The law disfavors preclusion b/c of potential for injustice. It is a defense that must be raised early or it is deemed waived. 

4. Res Judicata (claim preclusion) – look to this first, it’s BIGGER than issue preclusion. 

i. Once you have litigated a cause of action and it was been finally adjudicated on the merits you cannot attempt any re-litigation of any part of the cause of action. 

1. You cannot SPLIT a cause of action. 

ii. What is a “cause of action” / How do you define a claim?

1. The broader the definition of a claim, the more the plaintiff has to put in that first proceeding. The more narrow, the less fear there is of preclusion.

2. Theory based definition of claim (historic…”breach,” “negligence,” etc.) allowed more cases based on the same set of facts. Now with Fact based definition that comes from fact-pleading, the definition of a claim starts to expand.  Now, we use transaction and occurrence!  If you litigate one aspect of a transaction or occurrence you cannot attempt to litigate another aspect of that transaction. Pragmatic test used by many courts: Are the facts/evidence that you have to prove the same for both theories of recovery?
iii. What is “on the merits”

1. like it sounds. Rule 41(b) says that any dismissal other than for lack of JUR, improper venue, failure to join a party under 19 are NOT on the merits. Those are examples of what is not an adjudication on the merits and not governed by res judicata

iv. Note: res judicata has a point of view aspect. My cause of action is not the same as your cause of action even if they come from the same transaction or occurrence. (But, compulsory counterclaims sort of deal with this). 

5. Collateral Estoppel (issue preclusion)

i. Should an issue that was adjudicated in the first trial, in cause of action one, be re-litigated in the context of cause of action two b/c, while it’s the same issue, it’s a different context. 

1. (1) Issue in action one has to be THE SAME as issue in action two. 

2. (2) The issue must have actually been litigated in action one. 

3. (3) The issue must have been necessarily decided in the first case, i.e: 

a. If there was an actual adjudication in the first that was necessary for the verdict, it is binding in the second case.  

6. Who is bound? (day in court)

i. You are not bound by a result (claim OR ISSUE) that you were not a party to!!!!!!!!!!!!!!

1. Ex. Bus and Taxi collision. Taxi sues bus wins. Bus passenger sues taxi. Taxi driver CANNOT say, but the bus was already found to be the negligent one! 

2. BEFORE 1940s it worked both ways. Even if the bus driver had day in court, stranger to that litigation cannot benefit from it. 

a. Today, offensive, non-mutual collateral estoppel. Supreme Court in Parklane Hosiery Co. v. Shore (1979) allowed a stranger from the first action to benefit from the defendant having been held liable for the same issue in the fist action (like the plane crash example in class). 

i. State courts have said that if stranger could have gotten in first action and didn’t can’t benefit (wait and see if the case goes your way)

ii. Party who loses must have had full/fair chance to litigate in action one. 

iii. Party must have foreseen the second action. 

iv. EXAM: Professors like to give situations like seem to indicate this doctrine should be applied. MAKE SURE to check and make sure one of these three preconditions is not missing – look at facts!! Miller really thinks this has limits, particularly foreseeability.

XIII. Rules:
1. Commencement of Action, Service of Process, Pleadings, Motions and Orders (#3-6)

Rule 3: commencement of action by filing a complaint w/ court
Rule 4

(a)
Form of summons


(b)
Issuance of summons


(c)
Service with complaint; may be made by anyone non- party and is at least 18, or by U.S. marshal 


(d)(1)
waiving personal service doesn’t waive PJ or venue


(e)
Service on individuals w/in a U.S. judicial district.  Personal service.


(h)
Service upon corporations or associations:  Generally, effected through agent “authorized by appointment or by law to receive service of process.”  If agent authorized by law (ie, n/ designated by corporation), must also mail a copy of process to D.


(k)
Territorial limits of effective service: service of a summons is effective to establish personal jurisdiction over D who could be subjected to state court in the state where the district court is located, or if party is joined under Rule 14 or Rule 19 and is not more than 100 miles away, or for other reasons.



(k)(1)(a) Allows PJ over anyone over whom a state ct would have PJ.  This allows federal courts to use states’ long-arm or single-act statutes to get PJ, b/ only to the extent of the state statute.



(k)(2)
In claims arising under federal law, if the exercise of jurisdiction is consistent w/ constitution and federal law, service of summons establishes jurisdiction over any D who is not subject to any state court jurisdiction


(n)(1)
In rem j/d if federal statute provides for it.  Must be notice, as provided by statute or svc of summons.


(n)(2)
QIR II j/d: if PJ over D c/n be obtained by svc as authorized by Rule 4, then ct may assert j/d over assets under circumstances and in manner provided by state law where the court sits

Rule 5: Service and Filing Pleadings and Other Papers – everything must be served unless court says otherwise.  Service is made to attorney unless court says its directly to person.  Can hand to person, leave at office w/ clerk or in conspicuous place, if no office then can leave at house w/ someone of suitable age.  Can mail to last known address (service is complete upon mailing), can leave copy w/ clerk of court if no known address, or other means (electronic) if consented to.
2. Pleadings and Motions (#7-16)

7 Pleadings Allowed; Form of Motions

7(a)
Pleadings: Kinds of pleadings allowed (original, cross, counter, third-party complaint).  Not very many pleadings allowed: notice pleading only

7(b)
Motions & Other Papers
1. Application to ct for order shall be made by written motion unless at hearing or trial

2. Rules about captions, etc. apply to motions

3. Motions shall be signed in accordance w/ Rule 11.

7(c)
Demurrers, Pleas, etc. Abolished.  N/ covered in class.

8 General Rules of Pleading
8(a)
Claims for Relief:  pleading must contain 1) short and plan statement of grounds for jurisdiction; 2) short & plain statement of claim showing pleader entitled to relief; 3) demand for judgment.  Court can grant any relief to which plaintiff is entitled

8(b)
Defenses; Form of Denials: State in short and plain terms defenses to each claim asserted; admit or deny the averments on which the adverse party relies.  If party is w/o knowledge to deny, party shall so state (preserves denial).  May make specific denials or general denials.  General denial okay b/ subject to Rule 11.  Permits general denial or specific denials.

8(c)
Affirmative Defenses: Set forth affirmative defenses (listed in Rule).  If a defense is actually a counterclaim or vice versa, ct can treat it as such.

8(d)
Effect of Failure to Deny:  Averments in a pleading n/ denied, other than amt of damage, are admitted.  If no responsive pleading is required, averments treated as denied

8(e)
Pleading to be Concise and Direct; Consistency
1. Averments shall be simple, concise & direct.  No technical forms required.

2. Claims & defenses may be set forth alternatively or hypothetically.  D/n invalidate each other.  Statements subject to Rule 11.

8(f)
Construction of Pleadings: All pleadings construed as to do substantial justice.

9

Fraud Statute

11
               Signing of Pleadings, Motions, and Other Papers; Representations to Ct; Sanctions

11(a)
Signature:  All pleadings or other papers shall be signed by attorney or pro se party.  Unsigned will be stricken if n/ promptly signed.  See GARR

11(b)
Representations to Ct:  By presenting to ct signed paper, attorney or pro se party certifies:

1) n/ presented for improper purpose

2) contentions warranted by existing law or nonfrivolous argument for extension

3) allegations have evidentiary support or will have after disc

4) denials are warranted on the evidence or are reasonably based on lack of information and belief if party says so.

11(c)
Sanctions:  If 11(b) has been violated, ct may impose sanctions on attorneys, firms, or parties.  (b/ for parties representing themselves pro se, will courts  impose sanctions for mistake of law??)
1. How sanctions are initiated

a. By motion.  N/ filed w/ ct until 21-day safe harbor expires.  Ct may award prevailing party for reasonable expenses and attorneys fees.  Firms responsible for attys.

b. On court’s initiative
2. Nature of Sanction:  It’s for deterrence.  May be nonmonetary, may be pd to ct, may be pd to other parties.  Other specific instructions re: sanctions.

a. represented party c/n be sanctioned for unwarranted-at-law violations.

11(d)
Inapplicability to Disc:  Inapplicable to disc b/c they are subject to Rules 26-37 (which contain similar sanctions provision w/ slightly diff certification)

**Look again at Rule 11: where does “reasonable inquiry” come into the language?  Also, note that reasonable inquiry is objective std: if you inquire and get it wrong, and a reasonable attorney would have gotten it right, you’re still subject to sanctions.

12
Defenses and objections—when and how presented—by pleading or motion—motion for J on the pleadings
12(a)
When presented

12(b)
How presented

· Every defense must be asserted in the responsive pleading, except that some defenses may be asserted by motion, incl.

1. lack of subject-matter jurisdiction

2. lack of personal jurisdiction—used even in QIR and QIR II proceedings

3. improper venue

4. insufficiency of process

5. insufficiency of service of process—used even in QIR and QIR II proceedings

6. failure to state a claim upon which relief may be granted—demurrer or “so what” motion

7. failure to join a party under Rule 19.

· Motion making any of these defenses must be made before pleading, or you can include in the pleading

· Motion to dismiss for failure to state a claim is treated as summary judgment and dealt with first

12(d)
Preliminary hearings: prelim hearing on 12(b) motions occurs before trial on application of any party

12(g)
Consolidation of defenses in motion
· All motions made under 12(b) must be consolidated, except motions specified in 12(h)(2), or they are waived

12(h)
Waiver or preservation of certain defenses:

(1) Defense of lack of personal jurisdiction, improper venue, insufficiency of service is waived if omitted from a motion or n/ included in a pleading or allowable amendment to a pleading

(2) Demurrer or defense of failure to join an indispensable party may be made in any pleading, by motion for judgment, or at trial
(3) Subject matter jurisdiction may be raised at any time by either party or by the court, and if the court agrees, will dismiss the case.

13
Counterclaim and Cross-Claim

13(a)
Compulsory counterclaims:  Pleading has to state counterclaim if it arises out of same transaction and d/n require presence of 3d parties over whom ct c/n acquire j/d.  B/ claim d/n have to be stated if 1) it’s already the subject of another pending suit; or 2) j/d over the party is based on attachment or so that ct d/n have j/d to render personal judgment on that claim

13(b)
Permissive counterclaims:  Pleading may also state any counterclaim n/ arising out of the transaction or occurrence

13(h)
Joinder of Additional Parties:  Additional parties may be made parties to counterclaim or cross-claim in accordance w/ Rules 19 and 20.

14
Third Party Practice

14(a)
When D may bring in 3d party:  Indemnification.  D/3d party P can bring in s/o who “is or may be liable to the 3d party P for all or part of P’s claim against the 3d party P.”  3d party D can assert claims and defenses, and P can assert any claim against 3d party D “arising out of the transaction or occurrence that is the subject matter of the P’s claim against the 3d party P”

14(b)
When P may bring in 3d party:  P can bring in 3d party if D asserts counterclaim against P and there is a 3d party who “is or may be liable” for that counterclaim

15 Amended and Supplemental Pleadings


15(b)
Amendments to Conform to the Evidence
· If issue n/ raised in pleadings arises in evidence and is not objected to, ct shall treat as if had been raised in pleadings, or allow amendment

· Ct may allow pleadings to be amended.  Fairly liberal: opposing party has to show that allowing amendment would prejudice it.  Otherwise, amendment allowed.

16 Pretrial Conferences; Scheduling; Management
- 
part of judicial management of discovery process.  Seems like ct has v. broad discretion to attempt to persuade parties to jettison certain claims, or admit certain facts, or else, in order to streamline.

3. Parties (#17-25)

18
Joinder of Claims and Remedies:  One party can join as many claims as s/he wants against another party, regardless of whether they are independent.  A party can also join two claims in which one depends on the other for its outcome—the party d/n have to wait until the first is settled to bring the second.

19
Joinder of Persons Needed for Just Adjudication

19(a) Persons to be joined if feasible:  person who is subject to service of process and whose joinder w/n deprive ct of j/d will be joined if w/o that person complete relief c/n be accorded, or if the person claims an interest relating to the subject of the action and w/o joinder multiple litigation is possible

19(b)  Determination by court whenever joinder n/ feasible:  Ct can determine if action should proceed w/ current parties in it, or if it should be dismissed if the absent person is indispensable.  Factors to be considered: whether J w/o that person might be prejudicial to a/o, whether protective provisions in the J can lessen the prejudice; whether J rendered w/o that person will be adequate; and whether P will have an adequate remedy if the suit is dismissed for nonjoinder.

20
Permissive joinder of parties:  can join parties that have claims “arising out of the same transaction.”  B/ ct can order separate trials.

21
Misjoinder and Non-Joinder of Parties:  Misjoinder i/n grounds for dismissal, and parties can be dropped or added as the suit goes along.  Claims against one party can be severed and can proceed separately.  Note Newman-Green.

22
Interpleader:  Allows joinder of additional Ds where P is insurance company or similar, and where add’l Ds have claims against a policy—even where Ds’ claims a/n of common origin or are adverse to each other

23 Class actions.  P. 16
23(b)(3)
Special certification requirements for B3 class members

23(c)(2)
Notice and exclusion provisions for absent class members

24
p. 16

4. Depositions and Discovery (#26-37)

26(a)
Mandatory disclosure of a/th having to do w/ what was stated in the complaint


- so the more you state in the complaint, the more facts that must be disclosed

26(g)(2)
Discovery shouldn’t be unnecessarily burdensome

31, 33, 34, 35 
p. 19
36
Requests for Admission

(a) party can serve RFAs of matters w/in scope of Rule 26(b)(1) after discovery conference.  Matter admitted unless other party answers w/in 30 days.  Answers must be clear and complete (see specifications in rule).

(b) A/th admitted is conclusively established for purposes of present action only unless a party gets leave from the court to amend or withdraw the admission

37
Failure to Make or Cooperate in Discovery; Sanctions

37(a)
Motion for Order Compelling Disclosure or Discovery

· must be made in appropriate court

· if party fails to disclose s/th, other party may move to compel after good-faith effort to confer

· evasive disclosure is treated as failure to disclose

· there are sanctions for whoever is at fault (moving party, if the motion is denied and ct enters 

protective order on nonmoving party, may get sanctioned as well

37(b)
Failure to Comply with Order

· Sanctions, contempt of court, striking pleadings, not allowing an answer favorable to noncompliant 
party, etc., as well as reasonable expenses unless ct finds that failure was justified

37(c)
Failure to Disclose; False or Misleading Disclosure; Refusal to Admit

· nondisclosing party c/n use that evidence at trial

· special provision re: establishing genuineness of documents

37(d)
Failure of Party to Attend at Own Deposition or Serve Answers to Interrogatories or Respond to Request for Inspection

· ct may apply sanctions including striking pleadings, etc., and reasonable expenses

· Failure w/n be excused b/c discovery was objectionable unless the party that failed had a pending 
protective order

37(g)
Failure to Participate in the Framing of a Discovery Plan: ct may impose attorney’s fees and 

reasonable expenses on nonparticipating party.

5. Trials (#38-53)

38
Jury Trial of Rt:  Asserts rt to jury trial, how and when waived.

Rule 42(b): when separate trials will be conducive to economy/expedition or to avoid prejudice, the court may order searate trials of any claim, cross-claims, counter-claims or third party claims OR any separate issue of any claim.  Always preserve jury trials.

45 Subpoena
45(a)
Form; Issuance
45(b)
Service

1) May be served by a/o not a party over 18.  Tender fees and mileage; notify party of commanded 


produxn of documents

2) Subpoena may be served a/w w/in judicial district, or 100 miles from deposition, trial, etc., or a/w in 


state where state statute permits service of subpoena.  Also, U.S. laws may provide for subpoena.

45(c)
Protection of Persons Subject to Subpoena
1) party must try to avoid imposing undue burden or expense on person subject to subpoena.  Ct may 


enforce w/ expenses, lost earnings, atty’s fees, etc.

2) if docs are all that is needed, person need n/ appear.  Also may make written objection to any 


inspection or copying.

3) Ct may quash subpoena for a variety of reasons: n/ enough time for compliance, requires person to 


travel more than 100 mi, requires privileged disclosure, requires trade secrets, etc.  Ct may modify 


subpoena to make it just.

45(d)
Duties in Responding to Subpoena:
1) req. on how doc is produced

2) if info is privileged or protected, party must describe it and why it is protected so that other party can 


contest

45(e)
Contempt: Failure to obey subpoena is contempt, w/in limits.

50 Judgment as a Matter of Law in Jury Trials; Alternative M/New Trial; Conditional Rulings
50(a)
Judgment as a Matter of Law
1. For during trial if party has been fully heard on an issue and “there is no legally sufficient evidentiary 


basis for a reasonable jury” to find for that party

2. M/J as a Matter of Law can be made any time before submission of case to jury

50(b)
Renewing M/J after Trial; Alternative M/New Trial
· even after jury decision & judgment, party has 10 days to M/New Trial.  Ct may allow judgment to 


stand, order new trial, or enter judgment (options depend on whether jury returned a verdict)

· credibility of witnesses i/n important; n/ considered by judge or appellate ct.  What matters is whether 


there was some evidentiary basis.

50(c)
Granting Renewed M/J as a Matter of Law; Conditional Rulings; New Trial Motion:  not yet 


covered

50(d)
Same: Denial of M/J as a Matter of Law:  If denied, party who prevailed on motion may req. new trial on appeal if the appellate ct erred in denying M/J.  I’m n/ really sure how this rule would be applied or what the implications are.  We h/n covered it specifically in class.

52(c)
can make JAMOL even before the trial is over
6. Judgement (#54-63)

54 Judgments; Costs
54(b)
Judgment Upon Multiple Claims or Involving Multiple Parties:  Ct may enter judgment for one of more than one claim for relief only upon express determination that there is no just reason for delay.  W/o that, any judgment against one party d/n terminate the action as to any party and any decision is subject to revision before final judgment for all parties.  How does this relate to final appeals?  Can ct review a judgment involving one of multiple parties before final adjudication?

54(c)
Demand for Judgment:  Judgment by default c/n be more than the relief prayed for by ( or of diff kind of relief.  B/ if n/ judgment by default, judgment can be granted for any kind of relief the party is entitled to, even if it h/n been demanded.  Defendant has to be on notice for all possible allegations

56 Summary Judgment

56(a)
For Claimant

· claimant may file m/sj at any time after 20 days past commencement of action or when respondent files m/sj, w/ or w/o supporting affidavits

56(b)
For Defending Party: may file m/sj at any time w/ or w/o affidavits

56(c)
Motion and Proceedings Thereon:

· hearing at least 10 days later

· adverse party prior to hearing may serve affidavits

· judgment as a matter of law tendered if “there is no genuine issue as to any material fact”

56(d)
Case Not Fully Adjudicated on Motion

· if ct adjudicates via sj on only part of the case, ct will specify the facts that are w/o substantial
controversy.  At trial, these facts will be deemed established.

56(e)
Form of Affidavits; Further Testimony; Defense Required

· affidavit requirements: made on personal knowledge, show admissible facts, and show affirmatively 

that affiant is competent to testify on matters testified

· Affidavits may be supplemented or opposed by other discovery

· Adverse party c/n rest on denials or allegations made in pleadings b/ must set forth specific facts by 

affidavits or otherwise.  If n/ appropriate response, SJ will be entered

56(f)
When Affidavits Are Unavailable: Ct may refuse m/sj or order continuance or a/th else that is just.  This may happen if n/ enough disc has occurred.

56(g)
Affidavits Made in Bad Faith: Ct may order party submitting bad-faith affidavits to pay expenses, incl. attorney’s fees, and can hold offending party or attorney in contempt.

59 Against the great weight of the evidence is the std.  Credibility is okay to consider

59(e)
Has to do w/ housekeeping things like whether (‘s name was misspelled.  D/n matter.

60(b)
Back to the original forum to attack a rendered J, such as when new evidence has come up.

7. Provisional and Final Remedies (#64-71)

64 Seizure of person or property.  Fed ct uses the attachment law of the state where it sits, unless a US 


statute governs, and ( can get arrest, attachment, garnishment, replevin, sequestration, and other 


remedies.

65 Injunctions

65(b)
Temporary Restraining Order; Notice; Hearing; Duration

69
Execution of judgements: use state statute, unless there is a US statute that governs.

8. Special Proceedings (#71A-76)

9. District Courts and Clerks (#77-80)

10. General Provisions (#81-86)
XIV. 28 U.S.C.:

§1331
District courts have original jurisdiction arising from Constitution or federal law.


§1332
(a)
Diversity of citizenship: with citizens of two states, and amounts over $75,000, federal courts have jurisdiction.



* Judicial interpretation has held that this requires maximum diversity: all Ps from diff states than all Ds

(c)(1)
Corporations can be treated as citizens of any state in which they are incorporated AND as citizens of any state where they have their principle place of business

*This d/n matter for PJ purposes, just sets up citizenship for purpose of determining diversity.

(d) CAFA

§1335
Interpleader:  Original j/d for fed courts in cases where an insurance company is exposed to multiple claims on the same policy.  Ins co can litigate the whole thing at once, even where the claims are unrelated or adverse to each other.  Allows original j/d in fed ct where two or more claimants are of diverse citizenship, even if ins co i/n diverse from them.  Is that correct?
§1343
District courts have original jurisdiction of any civil rights violations even if they arise under state law

§1359
District courts d/n have diversity jurisdiction if diversity only achieved by improper or collusive joining of parties

§1367


(a) in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.
(b) in diversity actions, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24, if it destroys diversity.
(c) Court may decline supplemental jurisdiction if a state claim predominates, if the claims the fed ct had orginal JUR to are dismissed, or for other good causes.
§1369 
Multiparty, Multiform Jurisdiction
Minimal diversity in mass disasters w/ more than 75 dead = federal jurisdiction, unless most claimants are from one state or state law predominates.

§1391
Venue generally
(d) Diversity j/d: venue is where any D resides, if all Ds reside in same state; where substantial part of claim occurred; or as a last resort, any district where any D is subject to PJ at the time the action is commenced
(e) Arising under j/d: where any D resides, if all Ds reside in same state; where substantial part of claim occurred; or as a last resort, any district in which any D may be found
(f) Corporate D deemed to reside in any j/d where there is GJ at time action is commenced

§1397
Interpleader
Any civil action of interpleader or in the nature of interpleader under section 1335 of this title may be brought in the judicial district in which one or more of the claimants reside.
§1404
Change of venue: transfer “for the convenience of parties and witnesses” to any other where the suit might have been brought

§1406
Ct can transfer (or dismiss) to cure venue problem

§1441
Actions removable generally

(a)  if district courts have original jurisdiction and suit is brought in state court, D may remove to nearby district court

(b)  actions where there is diversity: “removable only if none of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought.”

§1445
Nonremoveable Actions
(a) A civil action in any State court against a railroad or its receivers or trusteesmay not be removed 
(b) A civil action in any State court against a carrier or its receivers or trustees to recover damages for delay, loss, or injury of shipments may not be removed unless the matter in controversy exceeds $10,000 
(c) A civil action in any State court arising under the workmen’s compensation laws of such State may not be removed

(d) A civil action in any State court arising under the Violence Against Women Act of 1994 may not be removed 
§1446
Procedure for removal:

(a) D file in district court a notice of removal together w/ all filed papers in the case.

(b) D must file notice of removal w/in 30 days of receipt of initial pleading, unless it is n/ yet clear that the axn is 


removable.  In that case, D must file notice of removal w/in 30 days after it becomes evident that the axn is 



removal.  B/ D c/n file for removal more than 1 yr from when axn commenced.



- This might occur if a local D is dismissed and thus the case becomes removable on div grounds

(c) (refers to crim matters only)

(d) After filing notice of removal, D must give written notice to adverse parties and to the ct.  This effects removal until 


the case is remanded if that occurs.

§1447
Procedure after removal

§1652
Federal ct applies the law of the state where it sits and that state’s ch/law rules §1653:

§1738
Full faith and credit for state and territorial statutes and judicial proceedings.
XV. Constitution:

1. Art. I:
2. Art. III:
Sec I
establishes Supreme Court – gives congress power to create other federal courts, delineate powers of new courts

Sec II
lists jurisdiction for federal courts: ambassadors, citizens of different states, and foreigners, cases involving federal law

Sec III
discusses Treason

3. Art. IV:
Sec III
Full faith and credit- states will honor default judgments 

4. Art. VI:
5. Amend. I:
6. Amend. IV:
7. Amend. V:
8. Amend. VII:  Right to a jury trial, applies only to federal courts

9. Amend. IX:
10. Amend. X:
11. Amend. XI:
12. Amend. XIV:
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