“ They shall be construed and administered to secure the just, speedy, and inexpensive determination of every action.” Rule 1

I. Pleadings & Joinder: These establish the parties, the court and venue, and the basic claims between the parties.
a. The Pleadings

i. Pleading Any Kind of Claim for relief (Complaint of Answer): Must include (1) short and plain statement of grounds on which court’s jurisdiction depends, unless it has already been established and needs no grounds, (2) short and plain statement of the claim showing that the pleader is entitled to relief, and (3) a demand for judgment for the relief sought. Rule 8(a)
1. Have short and plain (and adequate) statement of the grounds on which Jurisdiction depends: If you don’t have this statement, or if Jurisdiction is inadequate, your claim can be challenged and dismissed by a motion for (1) lack of jurisdiction over subject matter, (2) lack of jurisdiction over the person, (3) improper venue, (4) insufficiency of process, (5) insufficiency of service of process. Rule 12(b)(1)-(5).

a. What must you show?

i. Court has SMJ over claim. See “SMJ” p. * supra.
ii. Court has PJ over each party. See “PJ” p. * supra.
iii. Each party has been properly served. See “Service of Process” p.* supra.
iv. This is a proper Venue. See “Venue” p.* supra.
1. Venue and Joinder: You only need venue over original claim/parties*

2. “A short and plain statement of the claim showing that the pleader is entitled to relief”

i. Particularity required:

ii. This is a low threshhold—just designed to put ∆ on notice about what is alleged. 
iii. 12(b)(6) should be granted only if legal certainty that no construction of pleadings could lead to recovery. Doesn’t require that Π put forward correct “theory of the case.”
iv. But watch for conclusory statements.
v. Garcia: didn’t say every element of claim (like “it was published”) BUT you could tell he intended to prove elements and charged party was put on notice.
vi. Special Requirements: Rule 9

1. 9(a) You don’t need to plead capacity unless other guy raised it by negative everment.
2. 9(b) Fraud circumstances must be stated particularly, malice/intent (scienter) you’re still fine averring generally. “Who, what, where, when.” Slight more notice than rule 8, Denny v. Barber.
a. Some judges won’t hold to high a standard. Denny v. Carey (where “sufficient identification of the circumstances constituting fraud so ∆ can prepare an answer” was enough. 
b. 1995 Private Securities Litigation Reform Act makes securities fraud pleading higher, no discovery before 12(b)(6) resolved.
3. 9(c) You don’t need to plead conditions precedent unless otherside negatively averes.
vii. FP: Swierkiewicz (where employment discrimination claim didn’t need to contain facts establishing prima facie case), Dura (where securities fraud class action claim insufficient because did not mention facts going to proximate cause and loss), Bautista (where three circuit judges disagreed about whether individual plaintiffs in joint claims must set out their membership in class).
1. PP: High bar makes things more efficient, keeps out meritorious claims. But you can go fishing in discovery. Twombli addresses these issues—bringing summary judgment in at 12(b)(6). In Bautista one judge said each person needs claim, another said general but fine, the third said judge shouldn’t be able to give guidance.
3. and a demand for judgment for the relief pleader seeks.
a. Ad Damnum: judgment by default shall not be different in kind from this. Rule 54(c). Otherwise parties entitled regardless of demand to what “entitled.”
i. Bail: jury didn’t plead enough damages, and had tried to amend. 
b. 9(g) Items of special damage (not inevitable/necessary result of harm--foreseeability) must be plead specially.
ii. Complaint: this is the original pleading, whereby the Π first asserts their claims and chooses a forum.
iii. Pre-Answer Motion.  Rule 12 motions can be brought prior to the answer. You can’t make a Rule 12 motion for something that was available when you made a previous Rule 12 motion but you failed to include. Rule 12(g)

1. 12(b) lists 7 such motions based on jurisdictional or various failures.
2. 12(b) Backdoor summary judgment. If on a 12(b)(6) motion outside material is presented and allowed by judge you convert it into a summary judgment proceeding, let both sides present, and decide accordingly.
3. 12(e) Motion for more Definite Statement: if a pleading is so vague or ambiguous that party can’t reasonably be required to frame a responsive pleading, they may move for a more definite statement. Motion shall point out defects and details desired. If granted and not complied with within 10 days of ontice, court may strike pleading to which motion directed. 
a. In Garcia vagueness about defamatory utterance was not 12(b)(7) worthy but was 12(e) worthy.
4. 12(f) Motion to Strike: on party’s motion, court may order stricken from pleading any insufficient defense or any redundant, immaterial, impertinent, or scandalous matter. 
a. In Garcia paragraph’s dealing with remarks made under privilege were stricken.
iv. Answer: This is filed in response to a claim against you within a certain time. May included cross, counter, or third-party claims, as well as any jurisdictional challenges (Rule 12), denials, and defenses.
1. Denials: you might admit, offer a general denial, specific denial, qualified denial, denial of knowledge of info., or denial based on info & belief.
a. CAREFUL with general denials—rule 11 looms, and it might not even count.*
2. Defenses: 19 affirmative defenses that must be plead here (supra). Contributory N, duress, estoppel, etc. Rule 8(c).
3. Time Limit: Differs depending on how you got PJ:
a. By state’s long-arm: Then time limit for answer is state rule.

b. Normal (in-state?): Then 20 days after service of complaint.

c. Waiver (4k): Then 60 days from date request for waiver was sent.

d. If a pre-answer motion was just resolved: within 10 days.

e. Amended Pleading: respond within original time limit or 10 days, whichever is longer. 15(a). 

v. Reply: if ∆ asserts a counterclaim against Π, this is basically an answer. But if not Π might obtain court order to allow one (why I don’t know). Must be served within 20 days after service of answer.
vi. Rule 15, Amendment of pleadings: A party may amend once as a matter of course at any time before responsive pleading is serve or if no reponsive pleading is permitted and action isn’t on trial calendar at any time within 20 days after first served. OTHERWISE a party may amend only by leave of court OR by written consent of adverse party.
1. During pre-trial this is easier to get than during trial. 
a. If during trial un-objected evidence comes in that wasn’t in pleadings, pleadings are auto-amended.
b. Otherwise, upon objection, court looks to serving presentation of merits and demonstration of prejudice by objecting party.
2. 15(c) Relation back: Amendment relates back when relation back is permitted by law giving rise to SOL or the claim or defense asserted in amended pleading arose out of the conduct, T & O set forth or attempted to be set forth in original pleading OR amendment changes party against whom claim is asserted AND
a. arises out of same conduct, T or O, AND
b. Is served within 120 days of filing original complaint, AND
c. (ouch) ∆ is not prejudiced in ability to defend action AND knew or should have known suit was instituted and he was intended party.
vii. Rule 11: Lawyer must “certify that to the best of their knowledge, info, and belief” after reasonable inquiry it is not impropre, is warranted, has evidentiary support (or might) and denials are warranted.
b. JOINDER
i. Joinder of Claims: If the Court has SMJ and PJ over them.
1. Permissive Joinder of Claims Rule 18: If J requirements are met, Any party may join any claims it has against opposing party.
a. The Court might sever them again under Rule 42(b).

2. Permissive Counterclaims Rule 13(b): If J requirements are met a pleading may state any counterclaim that party has against opposing party that does NOT arise out of the T & O that is the SM of original claim. 
3. Compulsory Counterclaims Rule 13(a): If J requirements are met, a pleading MUST state any claim party has against opposing party which arises out of same T & O that is SM of opposing party’s claim, UNLESS
a. It would require a third party over whom J can’t be acquired.
b. It doesn’t exist at time of pleading.
c. It is the subject of another action,
d. PJ over pleading party has not been acquired (wouldn’t be fair to make them assert counterclaim if they are just there to challenge PJ). 
4. Cross Claims Rule 13(g): If there is J, a pleading may state as a cross claim any claim by one party against a co-party arising out of the T & O that is the SM of the original action or of a counterclaim therein or relating to any that is the SM of the original action.
a. SMJ Note: § 1367 gives SMJ over every cross claim.*
5. SMJ Note: Supplemental J over claims. There is J over these claims if there would be otherwise or if they are part of same T & O and not by original Π against someone made a party by rule 14, 19, 20, or 24. 

ii. Joinder of parties: If the Court has SMJ over the claim and PJ over them…
1. Rule 20 Permissive Joinder of Parties: Assuming J, If they assert a right (becoming Π’s) or have one asserted against them (becoming ∆’s)  jointly, severally, or in the alternative in respect of or arising out of the same T & O or Series of Ts & Os, and they have a CQ of law or fact common to all Π’s or all ∆’s.
a. Generally just need logical connection. 
b. SMJ Note: Since same T & O, should be § 1367 SMJ, except where original Π brings it and original J was diversity.
2. Rule 19 Necessary & Indispensable Parties. 

a. Necessary Parties: A person shall be joined if possible (there is J) as a necessary party if (1) in their absence complete relief cannot be accorded among current parties, OR (2) person claims an interest relating to the SM of the action AND is situated such that disposition in their absence might impair or impede their ability to protect their interest OR leave any persons already parties subject to risk of multiple liability or inconsistent obligations. 
i. *Might (depending on reading) require multiple liability AND inconsistent obligations.
b. Indispensable Parties: if restructuing or amending can’t mitigate risks as listed above AND joinder of necessary party is impossible, such that in equity and good conscinence the action should not proceed among parties arleady before court, it shall be dismissed.
c. Rule 14 Third Party Practice: If there is J, a defending party may implead and cause a summons to be served on a person not party to the action if they are or may be liable to them for all or part of the plaintiff’s claim against them.
d. ∆ becomes third party Π and third party becomes third party ∆ for determining diveristy & adding claims and cross-claims.
e. Being directly liable to the Π is not enough—third party ∆ must be liable for what ∆ is liable for.
f. Court can reject at their discretion in light of procedural efficiency or the potential for unduly complicating/delaying original suit.
g. SMJ Note: Usually this will mean there is §1367 J, but not if original Π is charging third party ∆ and our J basis is diversity. § 1367(b).
h. PJ Note: Bulge provision helps here. See Federal PJ statute supra.
3. Rule 24 Intervention: 

a. Rule 24(a) Intervention of Right: Upon timely application anyone shall be permitted to intervene in an action when the applicant claims an interest relating to the property or transaction which is the subject of the action and the applicant is so situated that the disposition of the action may as a practical matter impair or impede applicant’s ability to protect that interest, UNLESS applicant’s interest is adequately representated by existing parties.
b. Rule 24(b) Permissive Intervention: Upon timely application anyone may be permitted to intervene in an action when they have a claim or defense that has a CQ of law or fact in common with main action, at the court’s discretion in consideration of the benefits of intervention, the possibility of creating undue delay, and the potential for prejudicing the rights of the original parties.  

4. SMJ Note: Supplemental J over parties if same T & O except where original J is diversity based, claim is by original plaintiff, and ∆ was made party under rule 14 (Third Party Practice), 19 (Necessary/Indispensable), 20 (Permissive), or 24 (Intervention).

c. Special Rules: Interpleader and Class Actions, not your typical claim/joinder issues.
1. Interpleador

2. Rule 22, Rule Interpleador: If a party (the ‘stakeholder’) may be subject to inconsistent verdicts or multiple liability as a result of mutliple adverse claims against the same fund or right to relief, that party may deposit that fund or a sufficient bond in court, and institute an action of interpleador and join each claimant to the fund in that proceeding.
a. Depositing party just another party—have at it. 

b. SMJ & PJ

3. § 1335, Statutory Interpleador:
a. Depositing party can keep stake, but can’t pursue aggressively.
b. State Claims against the fund can be enjoined as specifically provided for in § 2361.
c. Personal Jurisdiction & Service of process are available against claimants nationwide.
d. SMJ exists so long as amount posted exceeds $500 and there is minimum diversity.*
e. Venue is proper in any district where a claimant resides.
i. Corps?*

ii. Class Actions Rule 23: Three goals. 1. Efficiency. 2. Uniformity/Equality of treatment. 3. 
1. Starts by being plead like anything else, but then Π will move for certification.

2. “Does this case meet the Prerequisites?” Prerequisites to Any class Action:
a. Is there an identifiable class?

i. Can court determine if individuals are members? Dimension and nature are determinant?
b. Are those purporting to represent class members? 

c. Numerocity: the parties must be so numerous that joinder is impracticable. Rule 23(a)(1).  Usually 40-100. Look at region, size of claims.
d. Commonality: there must be a CQ of law or fact common to class. Rule 23(a)(2)

e. Typicality: Representative’s claims must be typical of class. Rule 23(a)(3) “What is the main fact situation for the class? Does our rep. fit?.
i. Usually have this if they stem from the same events or rest on same legal theory(?)
f. Adequacy: Rep. must be adequate. 
i. Who is adequate? Look to relationshipo with other class members and opposition. What do they want, will they serve class’ interests with vigor?
1. A few picadillos not a problem. But many is.
ii. This has a due process dimension. If your rights weren’t adequately represented in a class action then it is not binding on you. Hansberry v. Lee (where previous class action that wanted to establish restrictive covenant’s validity didn’t adequately represent those who wanted to strike it down).
iii. Hidden question: is lawyer adequate? 
1. Must be formally appointed and meet certain standards. 23(g).
a. They must “fairly and adequately” represent class. Court looks at past history, picadillos, etc.
3. “Is this a valid class action?”

a. Prejudice: Prosecution of separate actions would create a risk of EITHER (A) inconsistent or varying adjudications with respect to class members which would establish incompatible standards of conduct for opposing party OR (B) adjudications with respect to individual members of class which would be dispositive of interests of other members not parties or substantially impair or impede their ability to protect those interests. Rule 23(b)(1).

b. Injunction: party opposing class has acted/refused to act on grounds applicable to class, making final injunctive or declaratory relief appropriate with respect to class as whole. Rule 23(b)(2).

c. Damage: CQ of law or fact predominate and class action is superior to other available methods for fair and efficient adjudication. Rule 23(b)(3)
 
i. Look for guidance to: (A) interest of members of class in individually controlling separate actions, (B) extent and nature of litigation already commence, (C) desirability or lack thereof of concentrating litigation in this forum, (D) difficulties likely to be encountered in management.
ii. Predominance: More than half? one dominating question? advances material resolution? Some answers in AmChem:
1. What sorts of questions? Only those that, like for 24(b)(2), “Manifestly refer to the kinds of claims or defenses that can be raised in ocurts of law as part of an actual or impending law suit.”
2. You’re looking for “whether proposed classes are sufficiently cohesive to warrant adjudication by representation. AmChem.
3. Individual damages does not destroy predominance.
iii. Superiority: Judge’s philosophy again.
iv. AmChem: proposed settlement does have a role in certification decision. 
1. If it’s going to be settled, intractable management problems (23(b)(3)(d) not a concern. AmChem.
v. Notice: Don’t forget to notify all potential class members.
4. “Can we get PJ over class members whose rights will be extinguished and not vindicated?”
a. Shutts answers this question, rule 23 masks constitutional requirement. We’ll need adequate representation (constitutional and rule) AND in damage class actions Mullane+  notice (“best practicable under circumstances”) (Rule 23(c)(2), and a chance to opt out. 
5. 2002 Act: Mass Disaster Bill + >=75 dead + minimal diversity between parties = federal (mandatory)

a. Any one ∆ can remove. 

6. 2005 Act: Class Action Fairness Act + >$5M + minimal diversity between Δs = federal (mandatory)

a. Mass Disaster Act 2002; Class Action Fairness Act 2005)

7. Special Issue: Settlement, voluntary dismissal, or compromise of any claims/issues must be approved by Judge after hearing. May not be management problems, but Judge needs to protectabsent Πs and approve any settlement.. Rule 23(e)

a. These rules are supplemented by “representativeness” requirement in making sure that there is “structural assurance of fair and adequate representation for the diverse groups and individuals affected. “ AmChem Maybe requires narrow class certifications.
b. Notice of setllement must be directed in reasonable manner to all class members who would be bound by it. 
c. Hearing and finding that settlement is fair, reasonable, and adequate required before approval.
d. Renewed opt-out opportunity required to members if it is a 23(b)(3) claim. 
8. Choice of Law

a. Shutts ( Choice of law requires require significant aggregation of contacts creating state interest to ensure choice of law is not arbitrary or unfair
i. Due process & Full Faith and Credit Clause

b. Multi-state law problem

i. Class must be broken into sub-classes by state ( becomes unmanageable & uncertifiable

9. Special Issue: Payment. Berger got antsy after playboy drinks case. Set a lodestar (normal billing times hours worked) and add multiplier for job well done. BUT many places just do a percentage, anywhere from 25% on down, depending on size of award.
10. SMJ Note: DIVERSITY: look only at citizenshiop of named parties. Supreme Tribe of Ben-hur v. Cauble. AMOUNT IN CONTROVERSY: You only need one $75,000+ claim, and you can get Supp. J. over the rest. § 1367, Allapattah. (Overruling Zahn) Additionally CAFA says you can go w/minimal diversity if you have $5 million aggregate amount in controversy.  
a. Issue: Can unincorporated associations circumvent diversity by filing a class action?
iii. Derivative Actions by Shareholders

1. Surowitz: uninformed plaintiff fine if honest and interests are legit to rely on lawyer’s expertise. 
2. Rule 23.1 
	Type of Joinder
	FR
	Requirements
	Supplemental Jurisdiction 

	Claim Joinder
	18
	ANY
	No implication

	Permissive Party Joinder
	20
	T&O (series) + CQ
	No claims by Π if against § 1332

	Compulsive Party Joinder
	19
	PJ  + SMJ & absence = prejudice
	No claims by Π if against § 1332

	Cross Claim
	13(g)
	T&O (no series)
	Go for it!

	Counterclaim (Compulsory)
	13(a)
	T&O (no series)
	Go for it!

	Counterclaim (Permissive)
	13(b)
	Not Compulsory Counterclaim
	 No T&O = No CNoOF

	3rd Party Claim (Impleader)
	14(a)
	PJ + SMJ (but not by Π ( § 1367[b])
	No claims by Π if against § 1332

	Interpleader
	22
	
	

	Intervention
	24
	
	No claims by Π if against § 1332

	Class Action
	23
	
	Go for it! (Allapattah)


II. Discovery: Philosophy is equal access to information, prevent surprises and maybe filter out pointless claims. We learned about scope of discovery, discovery devices, and the work product doctrine.
a. Scope of Discovery

i. 26(a) Required Disclosures: To be disclosed automatically w/o motions or request and before further discovery except in certain 26(a)(1)(E) Mickey Mouses as long as not waived by parties is information that supports a claim or defense and is required:
1. Name, phone and address of each individual likely to have discoverable information that the party plans to use in its case.

2. Copy, or else a description by category and location of all documents and tangible things in that party’s possession that the party plans to use in its case.

3. If Π, theory by which damages are computed and any relevant insurance policy.

4. Later, details of any expert testimony and witnesses and exhibits to be sued at trial. (26(b)(4).
5. Duty to release this stuff continues if you learn anything new.

ii. 26(b)(1) : Parties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party(Kelly)…relevant info need not be admissible at trial if the discovery appears reasonably calcualted to lead to the discovery of admissible evidence. 
1. Limitations on privilege/work-product DOES NOT include facts uncovered/disclosed in this context.*

2. If court determines one of the following, it should limit discovery. 26(b)(2)
a. discovery sought is unreasonably cumulative or duplicative or obtainable from a less burdensome source.

b. party seeking had ample opportunity by discovery in the action to obtain information.

c. burden or expense outweighs likely benefit.

3. Net worth only relevant (even if always strategically so) if punitive damages requested.

iii. 26(c) Protective Orders: Judge has enormous discretion (8 possibilities listed) to limit scope of trial to protect party/person from annoyance, embarrassment, oppression or undue burden or expense. (not appealable).

1. Seattle Times v. Rhinehart event where newspaper wants it.

iv. More on privilege*
b. Discovery Devices
i. Rule 30 Deposition: Oral/written questioning of person under oath regarding subject matter of the case.

1. Notice required only if deponent a party.

2. Non-parties can be forced with subpoena (which might get at documents by duces tecum). Rule 45.
3. Have to answer hearsay even though inadmissible.

4. ’93 amednment limited oral depositions to 10 deps (each one 7 hour day) w/o court order.

5. Rule 31 depositions on written questions.

ii. Rule 33 Interrogatory: questions sent to other party who answers with lawyer and sends them back.
1. ’93 amendment limits to 25 questions w/o court order (can have subparts).

2. Parties facing interrogatories must conduct reasonable investigation of facts within their control.  (Unless burden same for both parties than can shift to other.)

iii. Rule 34 Documents & Tangible Things: access to documents, tangible things, land, etc. in the possession/control of the served party.

1. Just give notice what you want to see.

a. Request must describe items “with reasonable particularity.”

2. Electronic discovery? There is now a duty to maintain information.

iv. Rule 35 Physical or Mental Exam: A doozy—requires a motion and subsequent court order before imposition (others that is a recourse if they don’t agree). 

1. Must establish good cause (that info. is needed and can’t be gotten elsewhere) and that info. is in controversy (it’s in dispute in case).

2. Only applies to parties or someone in privity or under legal control of parties. This doesn’t include employees.
3. Examined party has right to obtain a copy.

4. Validity upheld even over defendants (in spite of close connection to substantive right of privacy) in Schlagenhauf.

c. Work Product Doctrine
i. 26(b) codification of Hickman rule: a party may obtain discovery of documents and tangible things prepared in anticipating of litigation or for trial by or for another party (or representative) only upon showing substantial need and inability to get w/o undue harship, AND court shall protect against disclosure of mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.*
1. If mixed judge might take documents and redact work product.

2. Includes consultans, sureties, indemnitor, insurers, etc. 26(b)(3)
3. What we’re doing here is balancing discovery “equal access” with lawyer’s interest in working with privacy.

a. People might avoid taking notes, might not want opponents sponching, and maintains professional norm.

ii. Expert witnesses: must give names of testifying expert witness, and they must submit report.  Non-testifying experts are protecting under work product (26a2)

III. Summary Judgment: Before the trial, but after some discovery—so a higher standard than motion to dismiss. Ask “Is it trial worthy.” 
a. Only consider evidence that would be admissable at trial.
b. Trial worthy: There must be a genuine issue of material fact. If no issues of fact judge can decide as a matter of law.
i. Discovery: if there might be something more out there, court under Rule 56(f) may order a continuance or refuse to allow discovery.
c. Lundeen: No issue of fact where whole case hinged on a witness’ twin affidavits. BUT hard to get him in, etc.
d. Cross: Witness’ unrebutted allegations went not to facts but to application of law to facts.
e. Trilogy behind SJ expansion:

i. Celotex: Moving party need not provide evidence to “show” there is no genuine issue of material fact. ALSO court said “summary judgment not disfavored.”

ii. Anderson: You can/must consider standard of proof (maybe it is heightened) required when deciding if jury worthy.
iii. Matsushita: VERY complicated case (too complicated for CBS). Court said anti-trust allegation was implausible and that was grounds for SJ.
1. What the hell does “implausible” mean? It’s creeping all over the place.
f. Directed Verdict: asks same question but during trial.
IV. Jury Trial: 7th Amendment requires that in suits at common law right to jury shall be preserved and no fact tried to a jury should be reexamined.
a. Suits at common law: this means traditionally not for equity. One of the last places two are separate. What to do when they are mixed?
i. Beacon Theaters held that, since there is no right to non-jury trial and right to jury trial for both parties, any law claim/jury issue in larger action  must be tried by jury if requested.  
ii. DQ: even “incidental” law claims get a jury. FURTHERMORE a traditionally “equity” claim was now a “law” claim because legal remedy no longer inadequate. Whoa.
iii. Ross: even a “law” type claim in an equity action (like derivative suit) gets a jury.
iv. Dobson: interpretation of a contract is a jury question.
v. Markman: patent terms meaning isn’t clearly a jury question. Given ambiguity, court holds that judges are better at this, and you need uniform decisions. So judge will decide.
b. Preserved: Curtis: went beyond whether issue was one “historically” tried by jury in deciding whether a newly created right of action got you a jury trial. Introduced three-part test: (1) is remedy sought one historically granted in law courts, (2) is right going to a common-law type court and a common lawish remedy and (3) is it an ordinary “civil action’ (not administrative).
i. Common lawish: Footnote 10 in Curtis says that this federal action might be an expansion of traditional common law claims. Ross v. Bernhard says 7th amendment doesn’t compel jury trial where you head but with practical abilities and limitations of juries.
ii. Practical abilities and limitations of juries: “When can congress create a cause of action and say no jury?”
1. Administrative factfinding. Under Jones & Laughlin no way around holding that administrative courts do not need to give jury trials. Denying Jury only allowable when a “public right” (gov’t in sovereign capacity make enforceable public rights). Private rights creating actions between private individuals stil lget jury trials. 
a. Granfinanciera where trustee’s right to recover fraudulent conveyance from party who hd not filed claim against estate a private right. Gets jury trial.
2. New causes of Art. III action: Look at Curtis above. Issue: is congressional claim enough for constitution?
a. Complexity exception to 7th amendment: Although this is implied by Ross, it doesn’t seem legit.
c. Jury Operation: Usually 12. Gives either a “general verdict” or under Rule 49 one of two others. A special verdict where jury is asked fact questions and judge decides care or a general verdict accompanied by answer to interrogatires (self explanatory, runs the risk of inconsistency).
d. Rule 39: When demanded (see rule 38—must be before commencement and not later than 10 days after service of last pleading) issues shall be tried by jury unless (1) parties by officially (written/oral in court) consent to trial w/o jury OR (2) court upon motion or own initiative finds right to trial by jury of some or all issues doesn’t exist under constitution.
i. Also court can empanel advisory jury or one that is legit by consent.
e. Bombolis/Dice on state grant of jury trial in FQ cases implies that while right to jury of peers is substantive, unanimity/majority standards for conviction are procedural.
V. Post-Trial Motions: When can you take back the verdict?
a. New trial; made by loser within 10 days of trial. Look at the record and ask “did something go wrong here? If so do it over.
i. What could go wrong?
1. Judge made a mistake that had a more than harmless effect. 

a. In the charge, in admitting evidence (or excluding).

2. Laywers could have messed up—made inflammatory arguments, brought in irrelevancies catering to bias or prejudice, or mentioned “insurance policy.”  And it had more than a harmless effect.

3. Jury might have screwed up. Supposed to decide based on in court testimony subject to cross under oath. So can’t decide based on some juror’s testimony, or something on the accident scene (if they go on their own) or anything like that. Jury misconduct.

a. Jury function: here that sort of evidence and reason/discuss to come to collective result. That’s how verdicts are made.

b. Directed verdict (now motion for judgment as a matter of law). Kills it for one of the parties.
i.  Summary judgment motion uses the directed verdict standard. If judge (it says in Celotex) would grant a directed verdict it should grant a summary judgment motion. 

ii. Directed verdict motion can come on anytime you enter courtroom. A late summary judgment motion.

1. Usually one comes at close of plaintiff’s case, and one comes at close of evidence (plaintiff’s and defendant’s lawyers do this).

iii. Motion just asks “is there anything jury-worthy here.”
1. Could any reasonble jury find for the non-moving party. 

2. Or rule says “any legally sufficient reason” to give to jury.

c. Motion for judgment notwithstanding the verdict (JNOV). (now called renewed judgment as a matter of law.

i. Just what it says: jury has spoken. You lost. So you say the jury was wrong. (Within 10 days).

ii. Hardest motion to prevail on, to say the jury was wrong, it should never have gone to them. 

iii. In federal practice you can not make a JNOV unless you’ve made a DV.

1. Reason: no comparable motion existed in 1791, so you can’t alter the jury verdict but you can say judge was wrong.

iv. Why have this in addition to JV? 

1. because JNOV gives judge the second look over everything.

2. DV comes on in real time. Jury sitting there.

3. JNOV gives judge to read back over everything, transcrpt, etc.

VI. Former Adjudication: Is that all folks?
a. Claim Preclusion: A party who has made a claim and had a full and fair adjudication with judgment entered thereon will be estopped from relitigating that claim. (Claim is everything coming out of a CNOF it seems^).
i. This includes claims raised in defense.
b. Issue Preclusion, Collateral Estoppel: Issues already litigated and decided. Issue Preclusion.
VII. What is a T & O? A Case or Controversy? Some Con-Law.

a. Case or controversy = CNOF (Gibbs).
b. Transaction or Occurrence = CNOF?

i. Look to: objective of drafters. Try like things together. Same evidence/witnesses/parties/legal structure?
ii. So for § 1376 purposes CNOF = T & O and generally means “logical relationship.” Because we’re trying to let you get it into court.
iii. But then for claim preclusion purposes if something was omitted we might say CNOF = T & O but more limited than “logical relation.”
VIII. What law will the Court apply? In addition to determining the substantive rights of the parties (and therefore pleadings, discovery, summary judgment, etc), this creeps into the procedure by influencing personal jurisdiction and whether claims are in the same T & O and share questions of law.
a. What state’s law applies? Federal court looks to what state’s law the forum state would have applied AND how they apply it. Klaxon. BUT CONSTITUTIONAL limit to a state’s using a law is that there be significant contacts/aggregation of contacts with parties and transaction. Allstate Ins. Co. v. Hague. 
i. Twist: Mason lets you apply state law as applied TODAY, which means you can say a past decision is wrong and will be reversed. 
ii. What about when state hasn’t ruled on it? Try looking at analogous cases, etc.
1. In some cases Fed. will certify question to highest state court. In Arizonans v. Arizona SCOTUS said good for “novel or unsettled questions” to “save time, energy, and resources and help build a cooperative federalism.”
2. In Factors Ten. state court hadn’t ruled, 6th circuit had. 2nd circuit ruiled D.C. bound by 6th circuit’s interp. of what the state would do.
b. Should we apply state law/rule?
i. Federal Common Law. Applies in maritime and Indian Reservation cases, as well as gaps in federal statutes, torts etc. on federal property,  and cases where there are “questions involving the rights of the United States arising under nationwide federal programs” (Clearfield in Kimbell Foods). 
1. Questions involving US’ rights: Look then to specific governmental interests and effects upon them of applying state law. Kimbell Foods.
2. Torts/Criminal law on federal property: fed. law incorporates local state law, but makes it fed. (so not governed by Erie or state interp.)

ii. Erie
 and its progeny, Leads to Hannah but don’t forget other tests. 
1. Erie: Under RDA, Federal Court sitting in diversity applies state law (even judge made) where substantive, but can make its own procedure. 

a. Twin aims (enunciated later) are avoidance of forum shopping and the inequitable administration of the laws.

2. Guaranty: Erie didn’t mean to focus on ‘substance’ or ‘procedure.’ If it is outcome determinative apply the state rule under RDA (and maybe Constitution). Enunciates as basis twin aims of Erie.

a. Seems to say outcome determitiveness measured at time of knock on the door, and whether you get a verdict or don’t.
b. Ragan said that state rule on tolling statute of limitations should apply in Fed Court—Feds can’t make a 26 month substantive right from a 24 month substantive right. There statute of limitatoins was part of Kansas statute creating substantive right. They got around by saying that rules didn’t actually bust into each other.
c. Woods said that if state court doors are closed because of failure of corp. to qualify, then fed court doors in that state must be, too.

d. (Guaranty is a suit in equity. While the case’s reformation of substance procedure to outcome determination is obvious, the issue of choice of law for courts of equity is less so. Traditionally equitable remedies (like injunctions) were thought to be procedural, elements of the court. So where there is a state-created substantive right can an equitable remedy not available in state court apply? Not clear. (Frankfurter op.)

3. Byrd: If state rule butts heads with a federal interest, outcome determinativeness not dispositive. You must balance the two.
a. Byrd 3: talks about outcome determinativeness, and says that here ex ante it is not very outcome determinative/not much forum hsopping so OK.

4. Hannah 1: If federal would lead to ex ante forum shopping and inequitable administration of laws, then apply state.
5. Hannah 2: If a federal rule is valid under REA it is presumptively procedural and applies.
a. Even if causes forum shopping—because as valid procedural rule court has power to impose it.
i. Sibbach had state rule regarding physical examinatinations which contradicted Federal Rule 35. Court ruled that so long as a rule under the REA regulates procedure it is applicable, even if it might appear to affect a substantial personal right. Because Congress gets to appoint courts to do courtly procedure things and REA rules have tacit congressional approval.
6. Hannah 3: Make sure federal rule applies. But this gets twisted.
iii. Erie seems to focus on what the law is, ruling that the rules of decision act says courts must apply state substantive rights. Hanna seems to shift that to be not that state rules are applied because they must be, but because it would be unfair in some cases if they weren’t.

IX. Will the Court hear this case? The Court must have power over the parties, power over the action, and the location must be desirable. The first and third must be contested (according to rules, above), the second the court checks itself. So other than the second part (subject matter) this section tells you when courts will entertain Rule 12 motions.
a. PERSONAL JURISDICTION: Does the Court Have Power over the Parties? The Court has personal jurisdiction if it is granted by the applicable law and exercising it is consistent with due process. 

i. Is there a traditional basis of personal jurisdiction?

1. Territorial jurisdiction within a state’s borders. Pennoyer v. Neff
a. Even if it is transitory, always passes Shoe tests according to Scalia for Majority in Burnham.

i. Although Shaffer said “all jurisdiction” must meet MC=FSJ, Burnham said this doesn’t apply to territoriality. Questionable if this would apply to involuntary transitory presence, however. Brennan implies there might be exceptions.
b. But not if they were deceived or enticed into forum for PJ purposes. Tickle.

2. Domicile

a. Same as domicle determined for diversity?^

b. Might not pass Shoe test imposed by Schaffer where they’ve left domicile and not taken a new one.
3. Agency

a. Corporate agent, partnership agent, or individual citizen’s agent.

b. Agents while acting for the principal are in effect jurisdictional carriers. If you grab the agent you are in effect grabbing the principal.

4. Consent

a. Can be express consent in contract (renting car, buying stereo, borrow money). 

b. Can be implied consent where conducting activity in state that state has a right to prevent you from conducting, but presumably this would make for MC=FPSJ (like Hess).
c. Failure to assert a jurisdictional assent. (called producing consent).

5. Corporate presence/or doing business.

a. Territoriality applied to entities.

ii. Is there modern due process jurisdiction?

1. Does the State or Federal long arm statute apply?

a. State Statutes

i. Some go to constitutional limits. Others specify. Mississippi might not let nonresidents sue non-resident corporations.

ii. Specific events (tortious act in state) means specific jurisdiction.

iii. More than one provision might apply (especially on exam).

1. Text of long arm statute will only apply to causes of action arising in the forum.

2. If tort or breach of contract or breakdown of marriage didn’t occur in forum…

b. Federal Personal Jurisdictional Reach. Rule 4.

i. 4(k)(1) “Service of a summons or filing a waiver of service is effective to establish jurisdiction over the person of a defendant:”

1. (A) who state court of host state has original J over (piggyback on state long-arm) OR

2. (B) bulge provision: who is a party joined under Rule 14 (Π or ∆ optional joining third party) or Rule 19 (mandatory joinder) and is served within a judicial district of the US not more than 100 miles from the place where the summons is issued, OR 

3. (C) Who is subject to federal interpleader J under 28 U.S.C. § 1335 OR

4. (D) where authorized by statute (*many federal questions). 

ii. 4(k)(2) If J is consistent with Constitution and laws of US and claim arises under federal law, service/waiver is enough for PJ over ∆ who is not amenable
 to PJ in any state’s court.
 Omni Capron. 

2. Is application of the long arm Constitutional? International Shoe & Progeny

a. Due Process now defines scope of all jurisdiction. Schaffer.
i. All proceedings “are really against persons” and all assertions of state-court jurisdiction must be evaluated according to the standards set forth in International Shoe and its pregeny.” (Schaffer)
 
b. What is sufficient for due process? Two step process, may or may not interact with each other.
i. Based on premise that conducting business in forum carries obligation to respond to suit there. So they must purposely avail themselves of state by contacts. Hanson. (Kulko too
1. In VW court saw a two part test: MC, then FPSJ. 

a. But elsewhere * it’s viewed not as a 2-step test but as a gestalt.

2. Mere foreseeability is not enough, there must be some other circumstance that amounts to availment and allows ∆ to “Reasonable anticipate being haled into court there.” WWVW

3. Question: Passive availment. If you’re told product will be used in distant forum, you’re benefitting from that forum. So is that the sort of availment that allows minimum contacts, and lets you get to question #2 on convenience/fairness? 

a. Kulko analogy: father “benefitted” from Cal. But distinguish: family law not products.

b. VW the manufacturer knowingly entered US market, so if you knowingly sell to distant state market?

c. Conclusion: VW said that  foreseeability needed to be sufficient for ∆ to “reasonably anticipate being haled into court there.” If he’s told product is going there, doesn’t he reasonably anticipate it? So you get to question #2.

ii. Are there minimum contacts? Two questions: were activities continuous and systematic or sporadic and casual? AND Is the cause of action related or unrelated to those activities? 

1. Continuous and systematic contacts.

a. Related actions.

i. Always J/MC.

ii. International Shoe.

b. Unrelated actions

i. J/MC if contacts are sufficiently substantial and of such a nature as to make state’s assertion of J reasonable. 

ii. Benguet (where war-time offices located in state were sufficient), Helicopteros (where regular purchases were not sufficient).

2. Sporadic and casual/one-of contacts.

a. Related actions

i. J/MC where excercising PJ is ‘reasonable’ (passes Question 2).

ii. Some states presume reasonable and make ∆ show unreasonable.

iii. Hess (driving in state), McGee (suit based on conttract with substantial connection to state’s courts, issuing insurance policy sued on to state resident and receiving payments form that resident). Shaffer (where ownership of stock the situs of which was in Del. was not sufficient contact for quasi-in-rem J over action for breach of fiduciary duties that happened elswhere. Also no purposeful availment).

b. Unrelated actions.

i. Never J/MC.

ii. *What if there are sporadic contacts with the state and CoA arises out of a different contact with the state? Hanson CoA arose out of a completely unrelated action. Cases on this have shown some possibility for stretching the ‘related’ requirement.

iii. Hanson v. Denckla
iii. Does assertion of jurisdiction comport with traditional notions of fair play and substantial justice? 

1. A detailed question which we don’t fully answer, but some basic guidelines.

2. Maybe defendant burden is primary consideration? Shoe
3. Forum state, plaintiff, and defendant burden might be considered.

4. So too might availability of another forum. Jurisdiction by necessity.

5. Does this apply where there is general jurisdiction? Maybe. In Metropolitical Life Insurance it did to prevent J where there was general J, but this isn’t universal.

iv. A special case: stream of commerce/distribution chain. This stops at consumer, whose unilateral actions in moving product shouldn’t be foreseen by you.
1. If you put product on distribution chain, are you availing yourself of any state’s laws where your product ends up being retailed? 

2. Asahi featured court split—some say always yes, some (Brennan) say you must purposefully direct at the forum state (O’Connor.)
3. You still get to Question 2: Asahi agreed that when in that case you considered interests of forum, Π’s interest, and ∆’s interest J was unreasonable.

v. Agreeing to be bound by state law, or knowingly enter contract with state corporation. Burger King
1. Contractual arrangement for long time (20 years), agreement to be bound by state, and choice of law provision for Florida law. 

2. Contract, not tort. So expanding Volkswagen into another area.

c. A special case: quasi-in-rem jurisdiction. Not entitled to full faith and credit or res-judicata, etc. Just the rem.

i. 4(n) allows Federal Court to obtain J over the property of a person where a Federal statute provides for it OR where it can’t get PJ with reasonable efforts by service and a forum state law provides for seizure of assets.

1. Quasi in Rem 1Presence of property may suggest neccesary contacts for MC=FP/SJ. This is so if defendant’s property interest is directly related to the cause of action. Schaffer.
a. When the property itself is the subject of the dispute.

b. When the claim relates to rights and obligations arising from property ownership, like duty to keep it safe.

2. Quasi in Rem 2: If property interest isn’t related to the cause of action, you need MC=FP/SJ.

a. This might be possible where J over person would be constitutional but isn’t permitted by state long arm.

3. MC=FP/SJ might not be same threshhold here (since judgment less powerful) as for in personam J.

4. The situs of a debt for jurisdictional purposes is wherever the debtor is located. Harris v. Balk.

a. Epstein suing Balk quasi in rem by attaching Harris. Sue the debtor of your debtor.

d. Shoe for Federal Long arm statutes.

i. 5th amendment due process applies to Feds, not 14th. And it’s not clear that it is the same thing. And would it be minimum contacts with US or state?

ii. Fair play and substantial justice might prevent jurisdiction even where there was minimum contact with US
iii. Has jurisdiction been properly exercised? 
A. Notice & Opportunity to be Heard: Constitutional Requirement of due process clause is that notice be reasonably calculated under the circumstances to give actual notice and give reasonable time to make appearance. Mullane standard.

a. Reasonably calculated

i. This might mean “best practical mode” but might mean you must do something that reaches “reasonably calculated” level.

ii. Publication of notice only sufficient where it is the beest reasonable knowledge, and if addess is readily available it is likely insufficient. Mullane.

b. “Under the circumstances”

i. Circumstances might be “peas in a pod.” In Mullane three categories of class—known, contingent, and those identifable with due diligence. 

1. If you reach most of the known that is like to safeguard every known party’s interests, and so is adequate.

2. Those with contingent interests can’t ALL be notified, but serving most is like serving all, peas in a pod.

c. To give actual notice

i. That doesn’t mean actual notice means the test was passed—actual notice that wasn’t reasonably calculated under the circumstances to give actual notice does not meet constitutional standard.

ii. Szukhent contractual appointment for service of process was sufficient absent requirement she notify where she actually got them notice. What you see here is interest in freedom of K.

B. Opportunity to be Heard

a. Provisional remedies: attachment, garnishment, replevin, injunction. Places where awaiting legal remedy  would likely jeopardize right to relief.
b. “Should we allow attachment?” Balancing Test. Probability of error, softness, plaintiff interest, property relation to claim, government interest. Doehr 
i. This attachment does not require minimum contacts—for example you can attach property in Penn. where you don’t have PJ over ∆ in order to secure a judgment pending with valid PJ in NY.

ii. State interests overrides notice requirements for boots/tickets/towing cars, deadbeat parents.

c. “How do we attach?” Requirements under Fuentes for pre-trial attachment.

i. Decision to issue attachment/replevin, etc. must be made by judge/black robe.

ii. Judge must have fact based, oath-bound statement of right from plaintiff demonstrating need of immediate possession.

iii. Plaintiff must post bond to protect in case of wrongful attachment/replevin.

iv. Defendant must have immediate right to hearing on merits. 

v. You can seize it but can’t dispose of it.

d. How to give notice and what notice is required for these remedies *Book me?:

C. SERVICE OF PROCESS: By what procedure must I give notice and opportunity to be heard?
1. Does service comply with rule?

a. State rules
i. Generally pretty perfunctory. “Leave or place with.” But if they are trying to avoid it just toss it and run.
b. Federal rule 4 Service made by any person ont a party who is at least 18 or by Πs request a marshall.
i. Waiver of service. 4(d) 
1. Waiving service waives just that—not venue or J defenses. 4(d)(1)
2. And individual or corp. servable under (e),(f), or (h) who receives notice of an action provided in 4(d) has a duty to avoid costs of service. If they don’t waive they pay costs subsequently incurred in effecting service. 
a. Costs include reasonable attorney’s fees for any motion required to collect costs.
3. Notice that you must waive or pay for service requires:
a. Writing addressed to individual or (if corp.) agent who can receive service
b. Must be sent by first-class mail or other reasonable means.
c. Must have a copy of complaint and say court where filed.
d. Inform ∆ of consequences of waiver refusal using Rule 84,
e. have the date
f. allow a reasonable time to return waiver—at least 30 days from date sent or 60 days (if foreign ∆).
g. Provide an extra copy of notice/request and a prepaid means of compliance in writing.
4. After returning waiver, ∆ has 60 days from day request for waiver was sent (or 90 if foreign).
5. When Π files the waiver, action proceeds as if summons and complaint had been served at time of filing.
ii. Service upon individuals in the US. 4(e)
1. Unless otherwise provided by law, service on an individual you haven’t gotten a waiver from (and filed):
a. Pursuant to law of forum state OR state where service is effected OR
b. By delivering a copy to individual personally or leaving copies at their dwelling or usual abode with a person of age and discretion residing there OR delivering a copy to an agent authoried by appointment or law.
iii. Service upon individuals in a foreign country 4(f)
1. May be given by any internationally agreed means like Hague Convention, etc.
2. If above not possible or treaty allows other means of service, as long as service is reasonably calculated to give notice, use foreign country’s normal service laws OR what country directs OR (unless prohibited by country) delivery to individual OR any mailing requiring a signed receipt addressed/dispatched by clerk of court to party to be served OR by other menas not prohibited by international agreement.
iv. Service upon corporations and associations. 4(h)
1. `Unless otherwise provided by federal law, domestic or foreign corp./partnership/association from which waiver hasn’t been obtained can be served:
a. Like you’d serve an individual OR
b. Giving a copy to an officer/managing agent/or any other agent authorized by appt. or law to receive service AND mailing a copy to ∆ OR
c. IF outside the US the way you do it in 4(f) except for personal delivery.
v. Service on a US entity. 4(i)
vi. Service on Foreign Gov’t or political subdivision thereof. 4(j)
vii. Service upon infants/incompetents. 4(g)
2. Was service obtained fairly?

a. You can’t lure someone into the forum by trickery or fraud (Wyman), but you can get them to come out of hiding if they are in the forum by trickery. 

3. Was there immunity from process?

a. Most states can’t serve on Sundays

b. Protection for those on judicial business.

i. Immune from service while conducting activities related to judicial practice where they entered forum to conduct those activities. (Duffield no immunity where prisoner didn’t come into forum to conduct judicial activities, he was arrested).

ii. With long arms, immunity doesn’t apply where long arm could have gotten you. 

a. Designed to promote objectives of justice system. Didn’t apply in Duffield where it didn’t do that.
b. SUBJECT MATTER JURISDICTION: Does the court have subject matter jurisdiction? The Court has subject-matter jurisdiction if it is granted by the applicable law and exercising it is constitutional. Note that unlike other “jurisdictional” elements, this is NEVER waived and the court is supposed to make sure it has it. Capron.
i. State Subject Matter J

1. State courts are of general jurisdiction—but there must be some state (or federal) cause of action.

2. Often a special state court is required to hear claims against state. Court of Claims in NY.

3. Some issues are exclusively Federal: Patent Act, Copyright Act (not trademarks). 

ii. Federal SMJ

1. Constitutional bounds are in Article III. Two we’re most interested in are FQJ and DJ

2. Article III must further be given force by Congress. Title 28 is where this was done. Plus J given to many special courts. 

3. District Courts get J over:

iii. FEDERAL QUESTION JURISDICTION
1. Constitutional Test

a. Federal ingredient. Osborne.

2. Statutory Test
a. Action must arise under Constitution, treaties, or laws of the United States and that fact must apear on the face of a well-pleaded complaint.

i. “Well pleaded complaint” rule: would federal question arise under a well pleaded complaint? Doesn’t include defensive material.

1. You can’t use a claim for declaratory relief to get around this—since that is basically a claim to rule on the validity of a federal question defense. Skelly
2.  (Not enough for Plaintiff to anticipate Federal Defense, Louiville & Nashville v. Mottley).

ii. Arising under Federal Law:
1. Where cause of action is created by federal law.

2. Where cause of action created by state law but right to relief hinges on construction of federal statute.

a. Then is there a private right of action here? Central inquiry whether Congress intended to create a private right of action. Transamerica Mortgage Advisors v. Lewis.
i. Old Balance, now seen as indicia of Congressional intent: (1) are Π’s part of class for whose special benefit statute was passed? (2)  indicia of legislative intent to provide one, (3) if federal cause of action would further underlying purpose of legislative scheme, (4) if cause of action is one traditionally relegated to state law. Cort v. Ash.

b. If there is no federal cause of action, look to substantiality/nature of federal interest and maybe bring it up. Grable. 

3.  “Nature of the Federal Interest?” The only apparent distinction between Smith and Moore is importance of the Federal Question. Merrell Dow cops on this in FN 12, saying that Congress’ refusal to create right of action in this case showed lack of substantial federal interest, and pointing out that decision to decline FQ because tail wags dog often influenced by nature of federal interest. That footnote was vindicated in Grabel where court ruled that substantial federal interest could bring in tax claim.
a. In Smith court ruled that stockholder enjoining against purchasing of bonds on grounds that (federal bonds) were unconstitutional was federal enough.

i. Here you have a constitutional issue.

b. In Moore court ruled that where violation of federal statute was basis for state right of action, even though on face of complaint and absolutely crucial it was not FQ.

i. Here you have a state-created right that doesn’t raise a big federal question.

c. What’s a substantial Federal Interest? Tax claim (Grable), Constitutionality of Federal Bond (Smith). Maybe same justifications as  federal common law^? (Look then to specific governmental interests and effects upon them of applying state law. Kimbell Foods, Federal Programs)

iv. DIVERSITY OF CITIZENSHIP JURISDICTION
1. Constitutional requirement: amount in controversy and minimal diversity.
2. Statutory requirement: § 1332 of Judicial code. Gives J over civil actions w/ AiC between ””(1) citizens of different States; (2) citizens of a State and citizens or subjects of a foreign state; (3) citizens of different States and in which citizens or subjects of a foreign state are additional parties; and (4) a foreign state, as plaintiff and citizens of a State or of different states.” 
a. There must be complete diversity of citizenship.

i. Doesn’t say it in the statute, but has been rule since Strawbridge v. Curtiss
ii. In determining diversity, court must disregard nominal or formal parties. Rose v. Gimatti.

1. Real party in interest: has the duty sought to be enforced or enjoined.

2. Formal/Nominal party: in a genuine legal sense has no interest in the result of the suit or actual interest or control over the subject matter of the litigation.

b. Citizenship determined on day of action’s institution. 

i. “Citizenship” doesn’t equal residence. You (Individuals) can be citizen of only one state. 

c. Citizenship determined by:

i. For Persons: Domicile
1. Domicile = citizenship. Born with one.

2. Domicile = domicile of birth, presumed to continue through life. UNLESS

3. Where an individual is physically present with an intention to remain for the indefinite future.

a. You could go to school for 7 years in another state but unless you intend to remain there for indefinite future you stay domiciliary of your home state.

b. You could be dying in a hospital room and so reside in hospital room maybe.

4. Migratory party: has residence in one state, summer place in another, and works in a third state. Look to center of gravity.

a. Look at facts and use judgment to find center of person’s life, and that’s their domicile. Where they work, where they reside, where family lives, where cars registered, where taxes paid, where they vote.

ii. Corporations: Place of incorporation and principle place of business.
1. Schizoid with two citizenships.

2. Incorporation: Citizen of state of birth: state of incorporation. Usually Delaware or New Jersey.
3. Principle place of business. 

a. Three tests, show awareness of all.

i. Where it makes executive decisions. Brain/nerve center. “Nerve Center Test.”

ii. Where business does a plurality of manufacutring, service provision. “Muscle” test.
iii. Where its center of gravity is (holistic). Total Activities Test.

iii. Unincorporated associations: Domiciles of members
1. Cumulate all states of all members. Carden v. Arkoma. 

iv. Parties in representative actions: depends on nature of relationship.

1. Class Actions and shareholder derivative suits: diversity based on citizenship of representative, not represented party.

2. Children, incompetents, and estates: for them diversity based on citizenship of represented. Thanks to 1980s law.

v. Permanent Aliens. State where they reside. 
1. But this is deemed citizenship—if alien v. alien can congress deem citizenship, perhaps expanding article III section 2 power?

vi. Refugees: you can’t get them. Ex-pats have to go to state court.

3. Amount in controversy: a further limitation to screen out small cases, prevent flooding of Fed Courts.

a. 75,000+ 

i. Not counting interest, costs.

ii. Includes punitive damages. 

iii. Probably includes statutory attorneys fees.^

b. Aggregation

i. One v. one, can aggregate even if individual claims are unrelated.

ii. Many v. one, can’t aggregate UNLESS claims are joint claims, i.e. undivided interest claims. Rule 20 + § 1367. ^*You need same transaction, occurrence, or series of transactions and a question of law or fact common to all persons. 

c. Proof

i. Court must accept plaintiff’s allegation, unless it is convinced to a legal certainty plaintiff can’t recover.

1. At time complaint was filed. post-filing events only go to test good-faith requirement.

ii. So with pain and suffering and indefinite damages hard to dismiss.

d. Injunctions

i. Try to quantify value of injunction TO PLAINTIFF. 

ii. Personal rights are “priceless.”

v. SUPPLEMENTAL JURISDICTION
1. Statutory reaction to Finley and Owen  
a. Finley said only defendants get ancilary jurisdiciton.

b. Owen said no pendant-party jurisdiction

2. 1367(a): Except as provided in (b) and (c) or expressly by Federal statute, in any civil action of which the D.C.s have original jurisdiction, the D.C.s shall have supplemental jurisdiction over all other claims so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III. Such claims shall includet hose that involve the joinder or intervention of additional parties.

a. Statute says “case or controversy” which today means Common nucleus of operative fact (CNOF) required under older Gibbs test.

3. 1367(b), supplemental jurisdiction prohibited in favor of original plaintiff for diversity claims where extra claim is brought under Federal Rule 14 (third party practice), 19 + 20 (permissive and compulsory joinder, 24 (intervention) OR claims by persons proposed to be joined as plaintiffs under Rule 19 OR seeking to intervene as plaintiffs under Rule 24 WHEN exercising supp. J. over such claims would be inconsistent with jurisdictional requirements of 1332.  

a. Does this allow attaching claims w/o amount in controversy to ones that have it for Rule 23 plaintiffs? Zahn said no even after § 1367, but Allapattah says you’re a go.

4. 1367(c), supplemental jurisdiction discretionary IF:

a. claim raises a novel/complex issue of state law.

b. claim substantially predominates over the claim or claims over which D.C. has original J. Guts of the action.

c. district court has dismissed all claims over which it has original J.

d. in exceptional circumstances there are other compelling reasons for declining J.

5. Literal reading of §1367 implies that a Π with a FQ claim that grants nationwide service of process and a diversity claim against the same ∆ may bring BOTH suits in any state’s federal court even though he wouldn’t normally have PJ over the diversity claim.  SCOTUS has not considered this.

6. It should be noted and discusssed that Class Action (Rule 23) and permissively joined (rule 20) plaintiffs may cheat the minimum amounts requirement of diversity as anachronistically stipulated in this statute with the support of the decision in Exxon Mobil v. Allapatah. They may not, however, cheat maximum diversity.*?

vi. Removal: When can you pull from state to federal? ∆ tactical weapon.
1. 1441: 
a. (a) If a civil case over which federal courts had original jurisdiction (could have been brought) is instituted in a state court, the defendant may remove. A derivative right.

i. Artful pleading doctrine: if Π omits to plead necessary federal Qs, court may remove anyway ONLY where Federal law expressly applies or state cause of action TURNS on a substantial federal question. (Merrell Dow).6*

b. (b) FQ claims are removable regardless of citizenship. Diversity claims are removable only if none of the parties in interest who are ∆s is a citizen of the forum State.

i. Diversity might come into being after initial filing, like if a nondiverse party is dropped from case by the voluntary act of the Π.

ii. If CNOF state claims are joined to federal claim in state court, can the whole batch be removed? Yes. Borough of West Mifflin. 

c. (c) When a separate and independent claim or CoA within the J conferred by 1331 (FQJ) is joined with one or more otherwise non-removable claims or CoAs, the entire case may be removed. The D.C. may rule on all issues therein or remand all matters in which State law predominates. 

i. Separate and independent: “where there is a single wrong to plaintiffs, for which relief is sought, arising from an interlocked series of transactions, there is no separate and independent claim or CoA.” American Fire & Cas. Co v. Finn (where Π sued two diverse and one nondiverse party for the same insurance claim and court ruled these claims weren’t “independent” and thus removal was improper).

ii. *Borough of West Mifflin 
d. (e) Regardless of (b), a ∆ in a civil action in State court may remove if (A) the action could have been brought under 1369 (Mass Accidents) OR the ∆ is party to an action which is or could have been brought under 1369 and arises from the same accident as the action in State court, even if it could not have been brought in D.C. as an original matter. *last part?

e. (f) Removal is allowed even where state did not have SMJ.

f. (d) Foreign removal

2. Only original defendant may remove (person on whom process was served). Shamrock.

3. Right of removal terminates after 30 days from when basis for removal appeard (complaint that showed removable).

4. All ∆s must want removal (except mass disaster/class action)

5. Vertical (to f. court that embraces geography of state).

a. But then you can transfer, see venue.

6. 1447 Procedure after removal

a. (a) D.C. can do necessary service of process etc. by state or otherwise.

b. (b) requiring removing party to file copies of records of proceedings.

c. (c) IF at any time after removal SMJ is seen lacking, it may be removed. BUT any other defect must be made within 30 days after filing notice of removal.

d. (d) Remand of removed civil rights cases is reviewable by appeal. Otherwise not reviewable.

e. (e) If post removal Π tries to join additional ∆s whose joinder would destroy SMJ, court may deny or permit and remand. 
c. VENUE: Is this a desirable location for the claims/parties we’re exercising original jurisdiction over? Venue. 
i. § 1391- Where a Suit May be Brought
1. Only in districts that have personal jurisdiction1 over the litigants.
2. If all defendant reside in the same State, then in a judicial district where a defendant resides2.
3. OR in a district in which a substantial part of the events giving rise to the claim occurred2, or a substantial part of the subject property is situated2.
a. There is no requirement of purposeful or deliberate availment in the district, but merely that the events occurred there. Bates
4. If no district otherwise qualifies2, then only in a district in which any defendant…
a. Diversity suit: is subject to personal jurisdiction2a at the time the action is commenced2b
b. Federal Q or other: may be found2a 
5. Exceptions
a. Venue is waivable: it will be presumed waived unless objected to in pre-answer motion or answer.
b. Local Action Doctrine: If it’s a local action (like regarding property OR trespass) then venue only where res is located. Livingston v. Jefferson.
c. Three reasons: (1) court not supposed to pass on title of land outside boundaries, (2) plaintiff should be encouraged to pursue remedy before ∆ leaves J where res at issue is located, (3) tendency to refuse suits against citizens by nonresidents. Reasor-Hill Corp.
d. Issue: constitutional (sovereignty) or just statutory (convenience.
e. An alien may be sued in any district (but can’t sue in any).
f. Arbitration/forum selection clauses are presumably upheld, especially if mandatory. The Bremen.
g. Corporate residence for venue purposes is any state in which it is subject to personal jurisdiction
h. Venue is considered waived for claims that are brought to federal court under supplemental jurisdiction or removal jurisdiction.
6. Is “residence” here same as “domicile.”
ii. Transfer: Change in Venue after an action has been brought
1. Under §1406(a), a district court in which a case should not have been brought1 must either 
a. dismiss the case, (or)
b. if it be in the interest of justice2, transfer it to a district where it could have been brought3.
i. After such transfer, the transferee court will apply the choice of law rules of the sovereignty in which it sits.
2. Under §1404, a district court in which a case was properly brought1 may transfer it to any other district or division where it might have been brought2 for the convenience of the parties and witnesses3.
a. Regardless of defendant’s willingness to waive and overbearing convenience, 1404 transfer will not be allowed to a division where the action could not originally have been brought. Hoffman
b. After such transfer, the transferee court will apply the choice of law rules of the division from which the action was transferred
iii. Forum Non Conveniens
1. An action may be dismissed in furtherance of the convenience of the parties and witnesses if it was properly brought in the first place1 and if there is another forum in which a full and fair adjudication of the parties’ grievances can be had2. Piper Aircraft
2. A strong weight will be placed on the plaintiffs choice of forum as the efficacy and fairness of adjudication in each of the forums is balanced.
3. Dismissal after running of statute of limitations may be allowed if defendant promises to waive the defense. Similarly dismissal is allowed when the defendant promises to waive PJ in the subsequent forum.
X. State Court Rules

a. State Pleading rules: Many states use Federal rules, but some (like NY and Cal. require facts equalling a cause of action in pleading.
b. State Application of Federal Law: Supremacy clause requires giving federal statute full intendance by applying federal law on what is negligence, etc. That’s easy. BUT:
i. When must state allow jury, etc. State may provide for trial by nonunanimous jury (Bombolis) HOWEVER state must let jury determine all factual elements the Feds would. Dice v. Akron: “right to trial by jury is too substantial a part of the rights accorded…to permit it to be classified as a mere ‘local rule of procedure.’”
ii. More on state application of federal ‘procedure.’ In Brown v. Western Railroad Georgia state court, which interprted pleadings against pleader, was forced to interpret in light most favorable to pleader when deciding a FQ.
c. Exclusive Federal Questions which State Can’t Rule on

i. Arising under copyright Act or Patent Act. 

ii. Specified by Congress.

Personal Jurisdiction (different contacts?), Venue, and Subject Matter Jurisdiction must each be independently met for R18 claims. 





§1367 confers subject matter jurisdiction as long as not original Π v. 14/19/20/24 joined party.





§1367 usually confers subject matter jurisdiction over the initial impleader claim, but in diversity actions it does not confer jurisdiction on claims by the original plaintiff against the implead party. Personal jurisdiction must be independently established (with help of the 100 mile bulge).





Independent base of personal jurisdiction required





In Diveristy,Personal and Subject matter jurisdiction must be independently met if claim by original Π (No 1367).





In Diveristy,Personal and Subject matter jurisdiction must be independently met. (No 1367)








� Erie: Brandeis Majority, Said that judge common law is state substantive law. Therefore § 1652 “laws of the several states” to apply where not contradicting federal rules and applicable, includes judge-made common law. But beyond that where there is not a constitutional ground for abridging state substantive law, you cannot abridge it but must apply it. ALSO might say that constitution requires equitable administration of laws, but doesn’t rule on this.





� Remains question as to who has burden of proof over lack of amenability in any state court. 7th circuit responds: if ∆ doesn’t think 4(k)(2) applies, he need only name a state (thereby waiving PJ there and allowing case to proceed there as normal).


� In Omni Capital n. 2 p. 177 Statute had no J provision and no US state court could get impleaded parties (Lou., where he had minimum contacts, didn’t reach him). Meant that foreign ∆s doing business in US might not be amenable to service of process in any state and thus unaccountable to US for violation of federal law. And so came 4(k)(2).  


�Schaffer where Delaware law allowed for quasi-in-rem J over an action by sequestration of ∆ property in state, and stock of co.’s


incorporated in Del. were said to be in state. SCOTUS ignored validity of Delaware statute and attachment issues and focused on due process, said ALL PJ must be governed by Shoe & Progeny.





� B3 in Context 1: Kansas City SkyWalks.


Plaintiffs lawyers are risk assumptive. Defense lawyers are risk averse.


So plaintiffs lawyers bring class action to torts: when skywalks came down. Individual tort laywers showed up, but ambitious class action lawyers gobbled them up. Started a revolution—coopted individual lawyers.


Federal judge called up Artie. “Nobody ever certified a personal injury class action.” Artie says “only one thing brought down skywalks. One cause. Who is at fault? Common to the class. And there are no individual defenses. So it’s a perfect B3 accept historical theory that each person has right to do alone.”


8th circuit reverses on a technical argument. 


B3 in context 2: Dalkon Shield.


Women all hurt by shield. District court in Cali certifies. Goes up to 9th circuit which says “no predominance. Defect common question but each device used by each woman differently. 


Everybody says “see you can’t have a mass personal injury class action.


B3 in context: Agent Orange.


Weinstein here in NY.


Each soldier hit differently by defoliant. Just like Dalkon. 


Jack Weinstein says “government contractor defense question predominates.”


And since there was no interlocutory appeal of certification, it went up to 2nd circuit on mandamus not review. Skinnier scope of review. It held.


And people said “well wow. Let’s try it again.”


B4 in context 4: Uranium in ground in Ohio.


Whole land mass destroyed. Everybody at plant has fear of cancer.


Judge so angry at gov’t he orders Sec. Energy in. And certifies the class.


So now it is off and running.


B3 in context 5: Tobacco (oh and watch The Insider.)


Insider evidence shows they knew about nicotine’s effects, and they blended tobacco to maximize impact, and gave out cigarettes to start addicts.


Every previous case against tobacco had lost. Juries won’t find for plaintiffs on assumption of risk. Everyone knew they were bad.


Costano case. District Judge gives it a try, certifies.


Goes up to 5th circuit. Arguing for tobacco is Ken Starr. For plaintiffs is Liz Cabresa and Miller. And Miller gets beat by Jerry Smith (judge) who “can’t count, as many can’t, above 18.”


Because too many laws, etc. Unmanageable.


Starts a landslide, more judges refuse to certify tort actions.


Exception to this is diet drugs that messed up heart.


B3 in context 6: Prostehetic heart valve malfunction. 


Worldwide class. Worked.
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