The Administrative and Regulatory State, Professor Malamud

Overview (second 2/3 of the course—first 1/3 of the course follows)
1. Is the agency doing a discretionary act (rather than an act of pure interpretation)?

No( skip to 6.

Yes( 
2. Is the act reviewable?

a. Does the statute at issue explicitly preclude judicial review “by its terms?”

· Note presumption in favor of judicial review, reflected in word “explicitly.”
No( 
b. Was the act committed to agency discretion by law? (Webster)


Yes( Go to 3, then 10, then defer.    No( go to 3, then review.

3. Does the statute pass constitutional muster for nondelegation? (Am. Trucking— CAA)

Yes( Go to 4. 
No( strike down the delegating statute (forget agency’s action).

4. Is the agency acting within its statutory scope? (use SI to define statutory scope, analogize)


Yes( Go to 5.      
No( Strike down the agency action.

5. Is the agency making a finding of fact through formal adjudication? (Allentown Mack)


a. Interpret the agency rule of decision.

b. Is process of decisionmaking “logical and rational,” and internally consistent?
Yes(
c. Is it supported by substantial evidence on the record as a whole? (Univ. Cam)



Yes( Defer to agency’s finding of facts.  No( 

6. Is the agency’s application of the statute arbitrary and capricious? (Overton Park, State Farm)



Yes( Strike it down.

7. Is the agency interpreting its statute? 

Yes(
8. Is agency’s interpretation inconsistent with clear meaning of the words? (Chevron 1)


Yes( Reverse the agency’s interpretation.

No (b/c the words are ambiguous)( did Congress explicitly delegate authority? Yes( defer.

No( 9.  Did Congress give the agency formal procedures through which it’s making this interpretation (or otherwise implicitly delegate)?



Yes( Is its interpretation reasonable?  Yes( uphold the interpretation.

No(  Is its interpretation persuasive, in light of its expertise and enforcement powers?  Yes( adopt the interpretation.

10. Is the agency depriving a person of her property or liberty interests? (Roth?/Silbermann)

11. Did process given satisfy due process clause of the 5/14th amendment? (Mathews/Goldberg)

 Class 16: Does the court have the power to review this agency action?  Unreviewable Agency Discretion— Webster v. Doe
The Administrative Procedure Act has been interpreted as stating that an agency is subject to judicial review, except  where 1) a statute “explicitly and by its terms” precludes it or 2) the type of agency action is “committed to agency discretion by law.”

· Webster— committed to agency discretion by law= no law to apply= “statute drawn so court would have no meaningful standard against which to judge the agency’s exercise of discretion.”

· e.g. “. . .  in his discretion, terminate the employment of any officer or employee of the Agency whenever he shall deem such termination necessary or advisable in the interests of the United States.”

· “This standard fairly exudes deference to the Director, and appears to us to foreclose the application of any meaningful judicial standard of review.”

· Rehnquist says this decision is colored by fact that in national security area— can cabin it this way.

· Scalia— committed to agency discretion “by law”= “traditional nonjusticiability”= no applicable standard in the entire common law tradition of judicial review of agency action 

· = subject matter that courts have said they ought not to make decisions about, and defer to legislature— extends to both statutory and constitutional review 

· immunity doctrine

· bargaining units

· national security (this case)
Class 13: Constitutional Framework of the Administrative State: Non-Delegation Doctrine, Schechter Poultry, Amalgamated Meat Cutters, American Trucking
· Congress must create a statute articulating a clear and intelligible principle for what an agency can enforce.  Whitman v. American Trucking Assoc., Inc.
· agency cannot save unconstitutional delegation by narrowing construction b/c point is for Congress to create an intelligible principle, a limiting principle, so agency doesn’t have complete freedom to roam.
· Clean Air Act “instructs the EPA to set primary ambient air quality standards ‘the attainment and maintenance of which . . . are requisite to protect the public health’ with ‘an adequate margin of safety.’”
· Justice Scalia held this is “well within the outer limits of our non-delegation precedents.”
· only two situations in which Congress would have violated the doctrine: “one which provided literally no guidance for the exercise of discretion, and the other of which conferred authority to regulate the entire economy on the basis of no more precise a standard than stimulating the economy by assuring ‘fair competition.’”
· Rationales:

· 1) this is the legislature’s job and it can’t delegate it 

· 2) agencies can’t be accountable and consistent if there’s no general principle to apply to judge whether they’re doing what they ought to be doing

· As the scope of the regulatory program increases to immense proportions, the standards must be correspondingly more precise, under Schechter, otherwise it’s “delegation run riot.” (Cardozo)

· Examples of no nondelegation problem:
· Unfettered executive discretion in Amalgamated Meat Cutters—vague economy-wide price controls upheld as constitutional delegation because the relationship between price stabilization, and need for adjustments on the ground as costs changed, made articulating a coherent policy for price controls impossible.

· Public works administration: didn’t have a problem with government buying goods in wartime.

· Benzene— OSHA§ 6(b)(5) directed the Secretary of Labor to issue rules requiring employers to protect their workers, “to the extent feasible” from harm due to toxic substances in the workplace.
· Rehnquist thinks this is too much delegation of the hard choices about what risks of injury to workers employers could be allowed to take some because of the high costs of protective measures.
· Only if there is no intelligible principle that courts can use to judge any agency interpretation as correct and there is no way of avoiding a constitutional problem using statutory interpretation is the statute struck down.

· Examples of language that has raised red flags

· Schechter Poultry— NIRA does not define “fair competition,” and says whatever “may tend to effectuate” general purposes of Act may be included.

· Private associations initiating a policy, creating a private body to enforce it, and violations are violations of federal law.

· Combination of this is law and this is private really bothered the court.

· Rather than having private groups in the shadows feeding the President or Congress information through lobbying, having private groups drafting legislation asking them to introduce it, the private groups were clearly playing the role of running their industry.

· What’s worrisome is massive reorganization of American economy industry by industry.
· Int’l Union v. OSHA— Statutory language that defines Sec’y of OSHA’s power to promulgate, modify, or revoke any occupational safety or health standard  as “practices, means, operations, or processes reasonably necessary or appropriate to provide safe or healthful employment”
· OSHA can impose restrictions or not at will, subject only to requirements are 1) there must be a significant risk for it to intervene, Benzene, and 2) what they mandate must be economically and technologically feasible.  Cotton Dust.

· similar to Schechter, can drive any employer into the ground by forcing it to take “feasible” safety measures— complete discretion to order anything between most to least feasible measures.
· complete discretion, once significant risk is found, between doing nothing and taking an industry “to the verge of economic ruin.”
· agency’s Constitutional resolution on remand: interprets the Act to require providing “a high degree of worker protection,” once it has identified a “significant safety risk,” going back to purpose of the act.

· means OSHA no longer has the choice to do nothing, but instead only can go between high degree of worker protection and the even higher degree required by § 6(b)(5).
· Formalists (common law rules are efficient) and people with view that markets are efficient enough to contract around any common law rules think failures of the admin state prove that less leg is better and having a nondelegation doctrine is good because administrative agencies are worse and more subject to capture.
Class 14: Review of Agency Fact-finding Universal Camera and Allentown Mack
· Courts want to discourage case by case assumptions that turn into unstated presumptions.
· “Specialized fact finding” is a reason for creating agencies in first place.  They should be entitled to have certain factual presumptions which are in fact legal presumptions based on their expertise.
· Counter: consider rulemaking—can do it explicitly, just don’t hide behind facts in individual cases of adjudication.
· Is the agency actually finding facts? (Allentown Mack): 

· Define the terms in the agency rule of decision (not looking at the facts yet)

· analyze its plain meaning (“doubt”= agnosticism not atheism based on dictionary), disregard the agency’s interpretation

· Critique: reasonable agency interpretations should be deferred to, and meaning is within context: reasonable doubt based on objective evidence
· Note: even after court defines these terms, agency can change the terms in its rule, subject to arbitrary and capricious review.  Overton Park.

· Is the process of finding facts 1) “logical and rational,” and 2) if adjudication, “reasoned decisionmaking?” (its logic is internally consistent)

· Findings of fact through formal adjudication must be supported by substantial evidence on the whole record such that a jury could find as the agency did, given the facts that it was given. produced by the agency.
· In general, want fact-finding plain and simple.
· Jumping to conclusions is arguably part of expertise.
· Allentown Mack thwarted agency’s expertise in shaping the analysis of the facts by 1) accounting for which facts are biased, e.g. those found in interview settings, or 2) creating structure of shifting burdens, requiring worker to persuade that company sought to fire you for testifying, and then the burden shifts to company to prove that wasn’t so. Universal Camera.

· Unlike juries, agencies are competent to consider the past behavior of these same players: evidence of past bad acts.

· Scalia thinks fact-finding is something that is the same no matter whether a jury or an agency does it.
· But juries are different b/c there’s a danger they 1) might generalize from previous experience and not pay attention to facts of particular instance and 2) dominate other jurors by making claims based on expertise.
· On other hand, NLRB filled with lawyers, not expert when it comes to specific kinds of fact finding, e.g. employer motives?  Maybe knows better than jury, though
· Judge Hand in Universal Camera remand: We still have to be deferential where agency’s expertise is at issue, BUT in the realm of common sense fact-finding, without expertise, we have to apply less deference, going to have a presumption in favor of rejecting the board.
· look for some defense by the agency for not following its ALJ, b/c when Board disagrees with ALJ’s finding of fact, the “you were there and judged credibility of witnesses” rationale disappears for deference disappears.
Class 15: What standard of review to apply to the agency action? Arbitrary and Capricious Review— Hard Look Doctrine stated in Overton Park and elaborated in State Farm
5 Potential Standards of Review (if you know it’s a reviewable action):

· 3 Baseline standards apply to all reviewable agency action:

· Arbitrary and Capricious and abuse of discretion

· Otherwise not in accordance with law (not covered)

· Fails to meet statutory, procedural, or constitutional requirements
· 2 Heightened standards:

· Substantial evidence review— required for 1) action pursuant to a rulemaking provision of the APA or 2) based on a public adjudicatory hearing.

· De Novo review of 1) Adjudicatory action where fact-finding procedures are inadequate or 2) when issues not before the agency are raised in a proceeding to enforce nonadjudicatory action.

N.B. if the agency doesn’t seem to be interpreting its statute at all, you can bypass Chevron step 2 “implicit” interpretation and say that its lack of articulation was arbitrary and capricious.  OR you can just say that there’s an implicit interpretation, but that interpretation was unreasonable.
The arbitrary and capricious review is a hard look that requires agencies develop evidentiary record reflecting factual and analytical bases for decisions, explain reasoning in considerable detail, and give “adequate consideration” to evidence / analysis submitted by private parties.

· Procedural hard look: must consider alternatives, respond to counter-arguments, listen to affected interests, offer detailed explanation of conclusions.

· Substantive=arbitrary and capricious=“searching and careful inquiry” into agency’s “consideration of the relevant factors” and factual foundations for policy choice.

· Hard look review of decision made without formal findings would examine “administrative record:”
· expert reports, internal correspondence, external correspondence to other interested groups, memos, emails, transcripts of telephone conversations
· cases of complete informality: still cite secondary reporting (newspapers), calendar entries (meetings scheduled).
· court usually doesn’t conclude policy choice as irremediably faulty, just inadequately justified— 

· .

· Can’t ask agency to give court formal findings, to come up with them now, b/c they’d be ad hoc.

· Can’t require agency to make formal findings going forward b/c courts can’t legislate requirements above what the APA or the agencies’ operating statutes require.

· SO: threaten agency with bringing in high level officials to testify in litigation about the factors and processes they used, even though court is normally reluctant to do so, if they don’t produce a record.

· where the alternative chosen by agency is completely arbitrary or irrational, it must be ruled out.

· State Farm— this arb. and capricious review standard applies for rescission and promulgation of N&C rules (esp. when agencies change their minds)

· generally: decision must be 1) based on consideration of relevant factors 2) without clear errors of judgment.

· Agency may only revoke a standard on the basis of serious uncertainties if supported by the record and reasonably explained, otherwise arbitrary and capricious.
· Relied on factors which Congress has not intended it to consider

· could also be argued in either step of Chevron)

· Entirely failed to consider important aspect of problem,

· Offered explanation for decision that runs counter to evidence,

· So implausible that could not be ascribed to difference in view or product of agency expertise.

· rejecting airbags, “continuous” passive seatbelts that allow to spool self out, for fear of public rejection

· Statutory purpose/requirements.

· Again, this can also be done in Chevron.

· Without legitimate reason and adequate explanation

· Rehnquist dissent says evidence + change of administration= adequate reason.

· Inconsistent with prior agency policies or precedents.

· FCC can’t come up with two different definitions of cable television without explanation.

· The agency failed to respond adequately to comments made by participants.
· agency made policy choice that passive restraint was better than no restraint, then found airbags or automatic restraints worked, found automatic restraints weren’t popular when phased in, then rejected the whole plan— failed to consider whether airbags would still be viable— decisionmaking process didn’t once include the word airbag.

· Statute directs the Secretary of Transportation to issue motor vehicle safety standards that “shall be practicable, shall meet the need for motor vehicle safety, and shall be stated in objective terms.” In issuing these standards, the Secretary is directed to consider “relevant available motor vehicle safety data,” whether the proposed standard is “reasonable, practicable and appropriate” for the particular type of motor vehicle for which it is prescribed, and “the extent to which such standards will contribute to carrying out the purposes” of the Act.

· “regulatory agencies do not establish rules of conduct to last forever,” and 

· an agency must be given ample latitude to "adapt their rules and policies to the demands of changing circumstances.”

· But the forces of change do not always or necessarily point in the direction of deregulation.
Class 11: Administrative referents for interpretation: Skidmore, Chevron, and Mead
N.B. Before you even get to whether the agency interpreted its statute correctly, it has to be within its statutory scope of authority:  1) “interpret the statute” to see what the agency’s scope of authority is, then 2) ask whether the action was within that scope of authority

· compare it to other actions we’ve seen.

If the agency is acting within its scope, proceed to review its …

I. Conclusions of Law.
A. Pre-Chevron.
1. Sometimes, agency conclusions of law are were persuasive authority for the courts, Skidmore, other times given deference.
B. Chevron U.S.A., Inc. v. Nat’l Resources Def. Council, Inc. Deference.
1. Facts: EPA used “bubble concept” of “stationary source” so all polluting sources within a single plant can be counted as one.
2. interpretation of the “stationary source rule” under the Clean Air Act.
3. History: Appellate ct. said bubble concept is mandatory for programs designed to maintain air quality, but inappropriate for programs trying to improve air quality, and said that this permit scheme’s purpose was to improve air quality.
4. Decision: Upheld EPA’s rule, reversed Court of Appeals b/c legal error to adopt a static judicial definition (ossification!) of the term “stationary source” when it had decided that Congress itself had not commanded that definition.
5. Step One “If the intent of Congress is clear [as to the meaning of the statute], that is the end of the matter; for the court, as well as the agency, must give effect to the unambiguously expressed intent of Congress.”  Chevron.
a. retains power in the court
1) If a court wants to overturn an agency interpretation of law, this is the best way to do that
2) Makes the agency follow its interpretation going forward—ossification.
b. Rely on dictionary definitions of words in statutes to declare an unambiguous meaning.  See MCI (the word “modify” couldn’t be applied as FCC did to allow itself to make a broad exemption to the rate filing law for telecom companies for smaller phone companies b/c “virtually every dictionary” says means to change moderately or in a minor fashion.)
c. Analyze Overall Regulatory Scheme to find statute unambiguous.  See Brown & Williamson (Congress unambiguously legislated that tobacco is not a drug within the meaning of the FDCA in light of overall statutory scheme, legislative history, substantive legislation, and subsequent legislative history)
1) “What the FDA may not do is conclude that a drug or device cannot be used safely for any therapeutic purpose and yet, at the same time, allow that product to remain on the market. Such regulation is incompatible with the FDCA's core objective of ensuring that every drug or device is safe and effective.”
2) The use of legislative history here, especially the subsequent history is very unusual, probably because of the Politically Loaded Question.
d. Avoid Non-Delegation difficulties— when finding language unambiguous, the Court can signal that Congress would not have meant to delegate, and should not delegate such broad discretion and power to an agency.  See MCI.
e. Meaning derived from context—in close cases, the other sources outside the plain text you let in and how you interpret them (see Weber’s legislative history battle) determines the meaning.
1) Some courts hierarchize sources by using only certain ones at Chevron Step 1 and others when discussing reasonableness at Chevron step 2.
2) Ordinarily, the more sources you let in, the more ambiguity created.
f. Meaning derived from purpose— See Overton Park— purpose of phrase “feasible and prudent” to put the highway elsewhere is to put a thumb on the scale that protects parkland, suggests status quo of park not disturbed, interpret “prudence” to mean only disturbed in “unique circumstances.”  Rejects post-hoc interpretations of litigators, agency itself hasn’t spoken.
g. Stare decisis applies when step 1 is invoked—the court has said what the clear meaning is— eclipses the possibility of dynamic statutory interpretation.
6. Step Two— “If the statute is silent or ambiguous with respect to the specific issue, the question for the court is whether the agency’s answer is based on a permissible construction of the statute.”
h. Step 2 deference gives complete power to agency to shift policies and interpretations within range of reasonableness, moving forward, reacting to politics/circumstances.
i. If Congress explicitly “left a gap for the agency to fill, there is an express delegation of authority to the agency to elucidate a specific provision of the statute by regulation.”
j. If Congress implicitly left a gap for the agency to fill, the agency is entitled to deference when its interpretation is reasonable.
1) Examples of implicit delegation:
a) Chevron: Congress couldn’t agree on how to reconcile industry with interests that wanted clean air as fast as possible.  Agency simply made rules.
b) "a person whose deportation would, in the opinion of the Attorney General, result in extreme hardship to the alien”= implicit delegation to AG to define “extreme hardship.”
2) Post-Mead— best indicator of implicit delegation to an agency meriting deference is Congress authorized agency’s use of 1) notice and comment rulemaking or 2) formal adjudication.
a) Rationale: such procedures show Congress “delegated authority to the agency generally to make rules carrying the force of law.”
b) Can never be satisfied by agency adopting its own procedures (though that might qualify for Skidmore)
c) Similarly, if Congress gives the agency a formal procedure, but this decision wasn’t made with that procedure, no Chevron deference, but still might qualify for Skidmore deference.
d) Beyond the Chevron pale: interpretations contained in policy statements, agency manuals, and enforcement guidelines, and the tariff classification rulings in Mead.
3) Rationale (i.e. where else you might want to give deference):
a) subject matter knowledge (expertise, experience, thorough investigation, information, consistency), PLUS
b) proper processes
i. consistency—where the subject matter has stayed the same, the agency keeps same interpretation, when facts change, interpretation changes,
ii. institutional competence (in considering facts),

iii. agency’s decisionmaking on the public record, can be monitored.
k. Reasonableness— within range of acceptable interpretations
1) Might look to LH (only certain sources?), purpose, whether this will have silly adverse effects that weren’t intended by the agency (if pragmatist).
2) See Chevron (upholding bubble concept as a reasonable interpretation of the statute entitled to deference, b/c the regulatory scheme is technical and complex, the agency considered the matter in a detailed and reasoned fashion, and the decision represented a reasonable accommodation of manifestly competing interests and policies.)
C. Skidmore/Mead Deference— Agency decisions or interpretations of ambiguous statutes falling outside Congressional delegation or intent (via Chevron test, including formality of procedures) can still be given respect proportional to their power to persuade under Skidmore.
1. Once the agency has persuaded the court its interpretation is acceptable, even though there might be an equally persuasive, reasonable interpretation, the interpretation is ossified.
a. Problem
1) you’re listening to the agency, which implicates the agency’s role as making shifting statements of policy, but not letting it play that role.
2) Ironically, when Congress gave the agency less power, you give their decisions more permanence by locking them in when they’re reviewed.
3) Response: stare decisis respect to Skidmore means this is the result.
2. Examples of persuasive agency authority w/o formal procedures:
a. Skidmore— wage and hour administrator of Dept. of Labor concludes that firefighters should not have all their technically on-call time available for overtime, and rather should subtract their eating and sleeping time.
1) does not have power to put lien on property to satisfy judgments but can bring injunction actions in court to ask it to enjoin behavior based on its interpretation of the statute
2) seems to know how labor markets work, about employment practices, what’s similar or not, can give examples of other practices (switchboard-operators, lookouts)
3) expertise and a power to act in some way on the basis of its interpretation
a) N.B. agency has to interpret the statute for itself in order to decide when to bring an injunction action, therefore, we should seriously consider what the agency has to say as to 1) what the statute means AND 2) when it says we can’t have a rule for all cases, we need a case by case analysis and standard.  (NLRB!!!)
b. Mead— determinations about tariffs by issuing ruling letters are not entitled to full Chevron deference, but could still deserve Skidmore deference due to its specialized expertise, informational access, and interest in uniformity of the agency’s interpretations for its administrative and judicial work.
c. Griggs— EEOC is expert, but it only has the power to be investigator and prosecutor, no power to decide whether statutes had been violated, in a binding way on parties, that was left to courts.  They issue guidelines, e.g. testing guidelines which it “makes public” (the extent of its formal procedure), so persuasive authority on disparate impact of testing, so even though it’s not in the legislative history of the statute, we’ll defer.
d. Lechmere— open question: the stare decisis value of judicial interpretations of statutes that would currently be inconsistent with Chevron analysis (nowadays, would give agency step 2 deference)?
1) Trial courts shy away from this—too much uncertainty if we don’t use stare decisis.
2) But the resulting ossification is great concern of labor law, locked in the interpretation of the NLRA, etc.
e. Agencies’ interpretive rules cannot be afforded Chevron deference.
f. NLRB:
1) on the one hand, has hearings, power to issue orders, cease and desist, back pay, authority to issue judgments, enforced through appeals to real courts, more formal procedures
2) on the other hand, it keeps making the same decision, it doesn’t have the right experts on board, and it sticks to a very narrow way of using its power
3. Skidmore Sliding-Scale Rule— “The weight [accorded to an administrative] judgment in a particular case will depend on the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control.”
a. the more persuasive, the more deference

D. Scalia disagrees—either 1) court interprets plain meaning of statute, 2)the statute delegates and you give deference, or 3) there’s no plain meaning or delegation, so court comes up with a meaning.  No room for Skidmore deference.  Even if there were room, Skidmore test of “persuasiveness” is tautological.

Normal Party Treatment— the agency just like any other lawyer interpreting the statute (no extra deference)

Class 21: Due Process
· 1) Is there a recognized liberty or property interest? (a yes/no inquiry)

· Liberty interest “denotes not merely freedom from bodily restraint but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, marry, establish a home and bring up children, to worship God according dictates of his own conscience, and generally to those privileges long recognized . . . as essential to the orderly pursuit of happiness by free men.”  Roth.
· Reputation interests.
· Interest in a job.
· Property interest
· Sindermann: “De facto tenure program” or “existing rule and understanding” can be the basis of a recognized state property interest.  The fact that there could be this unwritten common law equivalent of tenure is particularly likely in this situation, where there’s no formal tenure system— can produce evidence on it.

· Loudermill—A property interest is separable from the legislative package of procedures that govern the property interest.

· Property interests are created by state law.  Roth. (finding no property interest in people that aren’t tenured except for one during the period of employment.  No “shop” or “common law” of custom strong enough to give sufficient expectation of continued employment beyond the statute.)

· If yes( 2) What process is due? (a continuum/ad hoc balancing inquiry)

· Some hearing is required before termination of benefits

· Only Goldberg found a situation where a trial-like hearing was required.

· 1) extent private interest is affected by the official action

· seriousness of the loss, Goldberg, is included here.

· 2) risk of erroneous deprivation of such interest through procedures used

· 3) probable value, if any, of additional or substitute procedural safeguards

· 4) Gov’t’s interest, including function, fiscal and admin. burden, that add’l or substitute procedural req’ts would entail. (adds fiscal to Gold)

· Goldberg: full adjudicatory measures.

· Mathews: nothin’, since it’s medical procedure, don’t need factual testimony— we disagree, b/c his medical disability was “pain,” very subjective whether it rises to level of disability.

· Loudermill—1) Have to know the charges against you. and 2) Have to be able to respond.

· Public institutions are governed by the federal Constitution in the rights they afford their employees (5th am.— fed’l; 14th am.— state).

Statutory Interpretation and Theories of Legislation to support them (first 1/3 of the course)
SI Theories purporting to discern the intent of the enacting legislature
· Early “eclecticism” (Marshall)

· 1) Textual analysis
· judges’ power to issue writs of habeas corpus implies supreme court as well
· 2) Statute's purpose in light of constitutional background

· a central goal of the Constitution was to guarantee that the writ would not be suspended except for rebellion or invasion of public safety, and the statute was meant to give an efficient means of this guarantee
· 3) Prior precedent 

· Sup. ct. had already granted the writ in a case.
· “Golden Rule”— 1) Take the whole statute together and construe it together, and 2) give words their ordinary meaning, unless it would result in absurdity or inconvenience so great that the intention must be otherwise.
· “Literal Rule”— If the language of the statute be plain, adhere to the words, regardless of whether it leads to unjust consequences, and leave it to the legislature to set it right rather than alter those words according to one’s notion of an absurdity.
· “Fetch the soupmeat”— trust to common sense and good faith of actors to interpret the considerable part of the meaning and specifications that are unwieldy to include in every utterance.
· “Imaginative reconstruction” when evidence of actual intent is absent
· see Posner

· if you look at other drugs, usually by dose.  Reason we do LSD by weight is b/c very light, but that’s why should be flexible on the weight.

· “Plain Meaning” a la Rehnquist (in context of pursuit of intent)
· statutory interpretations that produce absurd results are “to be avoided if alternative interpretations consistent with the legislative purpose are available.”
· look to 1) statutory context, language 2) evidence of purpose outside language of statute (e.g. precedent).
· Other indicia of intent, though not as reliable as language, can be used, but only if the language is demonstrably out of line with what clearly seems to be the legislative intent.
· small errors = stay with the language, 
· large errors = open to other evidence.
· See Griffin v. Oceanic Contractors, Inc.
· 1) statutory context shows: Cong. didn’t preserve discretion up to two days’ pay, or 10 day ceiling.  Means wanted mandatory double pay and mandatory no ceiling.
· Precedent of increasing penalty and removing ceiling show purpose and intent were to impose a penalty for complete period withheld pay— no exception necessary.
· No room for equity, Laches, in Congress’s intent— if sailor sits on a claim to rack up damages, great, b/c it’s a penalty.
· Stevens dissent: rather than focus on direction, note smallness of steps, no indication that Congress wants to give the sailors a windfall.

· equity should be factored into cts. discretion, which Cong. never removed.
Theories purporting to discern the purpose of the legislation


· “Mischief Rule”—Every statute has some mischief whose remedy was missing.  See if the facts of the present case present an example of such mischief.  If so, institute it, while anticipating and suppressing any subtle inventions and evasions for continuation of the mischief.
· new rationalism (Fuller) as theory of law as "purposive", then translated into TSI
· Purposive legal process theory: 
· assume legislature is reasonable persons pursuing reasonable purposes reasonably
· its job is to solve the basic problems of social living.
· discern purpose and find the interpretation most consistent with it,
· “reasoned elaboration” of the purposive law.
· Neither judges nor officials can simply impose a purely political interpretation on a general directive, have to honor the principles or policies that it expresses.
· place the duty to interpret in the hands of the institution most competent to do so

· i.e., the one with decisionmaking procedures appropriate to the task
· See West Virginia Univ. Hosps v. Casey (Stevens/Marshall/Blackmun dissent)
· Defeats purpose of fee shifting statute if you don’t allow poor people to get paid for their experts.
· They’re essential to civil rights cases.
· Congress has let stand interpretation decisions rooted in historical context, legislative history, and prior cases identifying the purpose—if that was improper statutory interpretation Congress would step in.
· Critiques:

· There are many reasons why Congress wouldn’t act.

· Statute has purpose but also means, purpose could be implicitly self-limiting within the means set out.
· See Griggs: forward-looking, effects-stressing conceptualization of what the court was trying to accomplish—not controversial
· Controversy later when didn’t use same concept for public employers.
· Multiple purposes, hard to ascertain.

· Response:
· Can’t put on thick grammarian’s spectacles and ask Congress to revisit in more precise English every time there’s an omission or error — Stevens.
· In this case, Congress did fix it— required attorney’s fees, but that was b/c marginal costs of overturning one more of Supreme’s unpopular decisions during ‘88 term was low.
· D/Norm/both: claims to be only normative, and therefore immune to public choice criticism that legislators aren’t reasonable.
·   Dynamic Statutory Interpretation:  discover the “directive” and apply it to changing or unanticipated circumstances. the words of statutes that bind, not “intents”

· Weber in Taxman dissent: the “purpose” of title VII was not limited to correcting a manifest imbalance or remedying past discrimination, just because those were past instances that passed muster.

· It was “forward-looking legislation” and actions consistent with and in furtherance of the broad statutory goal  of eliminating the causes of discrimination are not per se proscribed

· Under Taxman facts, purpose of title vii and the school district plan at issue (using race as tiebreaker) was to break down old patterns of racial segregation and hierarchy.

Theories purporting to discern the meaning of the legislation
·   Positivism:  it is the words of statutes that bind, not “intents”
· new positivism:

· reemphasize commitment to neutrality and neutral principles,

· institutional settlement, precedent, tradition, preserve the New Deal regulatory status quo and protect formal values through procedural requirements like standing, mootness, clear statement rules
· old positivism: always deferred to legislature
·  Scalia's new textualism: objective meaning; when in doubt, achieve coherence in the law;
· attribute meaning to the words that is “(1) most in accord with context and ordinary usage, and thus most likely to have been understood by the whole Congress and the “ordinary” citizens subject to it, and 
· ordinary is neither strict (defendant means defendant) nor liberal (defendant can include witness), but “reasonable” and “fair.”
· (2) most compatible with the surrounding body of law into which the provision must be integrated

· assume Congress is omniscient and could fit this law together with others.
· See Green v. Bock Laundry Co.
· plain meaning of statute is that impeaching evidence with prejudicial effect against defendant is not allowed.
· can’t have different standards of evidence for π and Δ in civil cases as well as criminal cases.
· objective way to judge absurdity—looks to the reasonable reader of the statute now.

· If the reasonable reader would find this totally bizarre, that would count on the scale against the plain meaning reading.

· Sources:

· Unconstitutional for judiciary to consider anything besides Congress’s laws.
· Committee reports— worthless, drawn with eye to courts, language used strategically, not ordinarily, not even drawn by the representatives.
· Floor Debates, hearings— worthless, risk of “picking friends in debates,” does not sufficiently constrain the “willful judge,”
· Critique:
· Can never completely get rid of judge’s gut level feelings of justice, what’s right and wrong, that Scalia wants to subject to “objective” scrutiny.
· Eskridge: put bias on the table, and lay out all the different types of evidence.
· See dissent in Johnson v. Santa Clara on not giving stare decisis, overruling:
· Factors to weigh against the “undoubted public interest in 'stability and orderly development of the law,’ that often requires adherence to an erroneous decision:”
· if the Court has applied stare decisis less rigorously to this area of law
· if the precedential case (Weber) was a dramatic departure from prior precedents in the area of law,
· and can scarcely be said to be “so consistent with the warp and woof of civil rights law as to be beyond question.”
· if the precedential case was decided recently (7 years), and so has “provided little guidance to persons seeking to conform their conduct to the law.”
· if the precedential line of cases is rooted in a naïve suspension of disbelief (that the aff. ac. was “voluntary,” in Weber, that race/sex can be merely “one factor” among many in Bakke)
· Also Weber’s holding did not state a rule, just stated that what happened that particular case was ok with reasoning— arguably stare decisis doesn’t apply in a strict sense in that situation.— Scalia doesn’t mention this explicitly.
· Counter-arguments:
· Even if not strictly bound by previous ruling, courts always put heavy emphasis on how the sup. ct. has in the past interp. the statute, even in circumstances not identical.
· Stare decisis is a stronger presumption in the case of statutes than in the case of the Constitution.
· cost of error is smaller in statutory interpretation than in constitutional interpretation because the legislature can always step in and change the former.
· Current Congress irrelevant:  “The assumption that, since Congress has not amended the statute to reject our construction, we may assume that our interpretation was correct should be put to rest.”
· 1) false premise that the correctness be measured by what current Congress desires, rather than by what the law as enacted meant. 
· 2) assays current Congress' desires with respect to the particular provision in isolation, rather than (the way the provision was originally enacted) as part of a total legislative package containing many quids pro quo.
· 3) even if OK to look at current Congress, its inaction could represent (1) approval of the status quo, but also, (2) inability to agree upon how to alter the status quo, (3) unawareness of the status quo, (4) indifference to the status quo, (5) political cowardice, [or had other priorities, didn’t get to it]
· The “will of Congress” we look to is not a will evolving from Session to Session, but a will expressed and fixed in a particular enactment. Otherwise, we would speak not of "interpreting" the law but of "intuiting" or "predicting" it. Our role is to say what the law, as hitherto enacted, is; not to forecast what the law, as amended, will be.
· see also Easterbrook in United States v. Marshall (LSD blotter paper weight case)
· happy with absurd results

· Congress will be forced to fix them

· you make committees write better, it takes more time, and maybe Cong. will legislate less.

· Critique:

· looking for something from Legislature that’s impossible to give: can’t anticipate every specific situation and have the incentives right each time.

· Multiple legislatures can’t listen to and respond the cues from the multitude of individual judges.

· Punting it back to cong. just overloads them.

· He demands Cong. gives him laws that look like civil law statutes.
· One strand of legal process— majority in West Virginia Univ. Hosps v. Casey:

· competence of courts is finding plain meaning and achieving consistency of application; 
· re-making of policy is within competence of legislature, not that of courts.
· Congress knew how to give expert fees if it wanted to.
· "In any action or proceeding to enforce a provision of, inter alia, title VI of the Civil Rights Act of 1964 ..., the court, in its discretion, may allow the prevailing party, other than the United States, a reasonable attorney's fee as part of the costs.
· 28 USC § 1920 provides: “A judge or clerk of any court of the United States may tax as costs the following: (1) Fees of the clerk and marshal; (2) Fees of the court reporter … (3); Fees and disbursements for printing and witnesses; (4);(5);(6)”
· specifies particular costs allowed to be granted (only includes expert witnesses, so expert fees must be under “attorney’s fee” or “the costs”
· 34 other statutes grant att’y’s fees and expert fees.
· no authority to support the counter-intuitive assertion that “[t]he term ‘costs’ has a different and broader meaning in fee-shifting statutes than it has in the cost statutes that apply to ordinary litigation.”

· Eskridge/Frickey's pragmatism ("hermeneutic circle") ("funnel of abstraction")
      \               / Current Policy

        \           / Evolution of the Statute—shows quid pro quo or its lack, testify w/o impeachment
          \        / Legislative Purpose— can’t be to disadvantage civil rights plaintiffs

            \    / Specific and General Legislative History—showing current bill was a compromise
  \ / Statutory text— makes no mention of civil/criminal distinction

· Learned Hand in Fishgold v. Sullivan Drydock & Repair Corp.
· Legislative purpose of  in light of contemporary events= 1940, pre-war, wanted those called into service to be reinstated w/o losing seniority— doesn’t mean wanted them to be guaranteed more preference than more senior workers when it comes to layoffs, as distinct from “discharges.”
· Should not use “ameliorative statutes should be construed liberally” canon when goes against legislative intent in words of statute.
Theories purporting to discern and enforce the interest group deal embodied in the legislation:

· Easterbrook's “beady-eyed contractual approach” (784)

· Goal: advance public-regarding statutes and minimize rent-seeking

·  “back-room”/ rent-seeking contract= courts enforce with narrow construction, minimize benefits, keep legislature to its stated public-regarding justifications.

· public-regarding law= expanded as necessary to take account of “changed circumstances,” new situations, within limits imposed by the statutory text.

· concentrated costs/distributed benefits= courts need to monitor agency enforcement and private compliance, open up procedures to assure excluded groups are heard.

· concentrated benefits and costs= deal can grow lopsided, don’t attempt judicial updating, situation may have changed, let them get congress’s attention again.
· Critique: begs the question how you tell them apart:

· did title vii have concentrated or distributed benefits?  

· was title vii  rent-seeking or public regarding?

· some statutes seem obviously rent-seeking, like “Big three benefit” act, so changed circumstances seem to warrant change.
Theories purporting to enforce constitutional values (whether or not the legislature so intended)

   -- interpreting statutes to avoid constitutional problems

     (on assumption Congress would not have intended to create them)
Theories purporting to make legislation consistent with desired outcomes

 (whether or not the legislature so “intended”)
· Pragmatism and prevailing concern for, e.g., common-sense outcomes and administrability
· Max Radin:

· Legislative intent is fiction, undiscoverable legislators’ minds, so one must use their external acts, which are ambiguous and involve acquiescence with hundreds of potential motivations.

· Laws are general statements of desirable and undesirable situations.

· One cannot look to the legislature for interpretation—that’s the job of the judiciary and agency, in light of the unique issues to be litigated, which the legislature could not have interpreted in advance.

· See Posner in United States v. Marshall
· equality values brought to bear
· efficiency concerns— see law and econ, infra.
· Pragmatic approach arguably better than Easterbrook’s for criminal justice b/c risk of sending innocent person to jail for life is high.
· reconstructive: 
· Law and Economics
· prevailing concern for efficiency

· focusing on incentives created by the law and their effect on the efficiency of behavior ex ante, as opposed to distributional effects ex post.
· Don’t want law that will create perverse incentives or adverse selection problems

· Brings econ to bear on what “common sense” response is.

· doesn’t want interpretation result that would embarrass Congress
· instead interpret to reduce 
· It ain’t free and they aren’t paying all of the costs (externalities) is a powerful argument.
·   Activist use of critical race/feminist theory, and prevailing concern for concrete equality and the perspective of excluded groups.
· questions of statutory interpretation are not easily answered and ambiguities have to be resolved somehow.

· one should take the needs, experiences, etc. of discriminated groups into account in deciding what the statutory words mean.

· the rule of law inevitably subordinates the will of some citizens to others.
· Legislators are excessively responsive to the monied and the well-organized, to the detriment of already disadvantaged groups, and to the neutrality of majority of population.
· The idea that the legislature is better at representing the majority than the unelected judiciary is a crock, and there’s no reason the judiciary should defer to the legislature.
· Response: then shouldn’t we make legislature more responsive to majority?

· Well, until we figure out how to do that, judiciary should step up.

· If legal standards are subjective policy choices, it’s important to focus on who makes the political decisions—usually a very narrow elite group.
· Combine with pluralism: Society should build in modes of alerting itself to oppression and anomie so as to “represent” our common interest in avoiding such things or in educating ourselves so as to avoid the cold pluralist look out for number one approach.

· Law’s main function these days, might be to create and express shared values.
· Critique: but what if the judiciary is out of touch as well, as in the New Deal?

· Response: A better answer would be to reform the legislature, rather than not to listen to it at all, and have the judiciary defer to it.
·   Sunstein's alternative “canons”

MORE

Sources

· Text

· of the provision at issue

· title of statute

· preamble text

· usage of words elsewhere in this statute, in this area of law, etc.

· "real" out-in-the-world history







· Legislative History (be specific: committee reports, sponsor statements, opponent statements,  history of pre-enactment amendments, post-enactment legislative history, statements by lobbyists, etc.)
· More reliable sources: very important, great weight; best informed about the bill

· Conference committee reports
· Committee reports 

· Limitations: ambiguous, not amendable, not passed as statute, sometimes none exists for amended provision, often manipulated, not written (or read) by a Member of Congress (neither are statutes), not approved by Congress

· Best for goals and priorities in bills

· Scalia really hates these
· See Universal Camera— Frankfurter tracks old language in House bill, showing hemming and hawing in committee reports about “substantial evidence” test indicating a “mood” that must be respected— courts shouldn’t roll over and play dead.
· claims there’s debate that agencies rely on “suspicion, surmise, implications, or plainly incredible evidence,” and that courts are to exact higher standards “in the exercise of their independent judgment,” on “the whole record.”
· Committee debates on “mark-up”

· traditionally were not recorded, and absent official recording, news reports treated with disapproval by courts

· Recorded votes

· Amendments accepted or rejected
· rejected amendments as useful as accepted
· See Griggs— original Tower amendment to Title VII allowing all job testing rejected, then current amendment requires tests used to “measure the person for the job and not the person in the abstract.”
· Less reliable sources: skeptically scrutinized

· Floor debate: Statements can be amended after they’re given
· less deference if spoken by opponent
· Transcripts of discussions at committee hearings
· less deference if spoken by opponent
· Prepared statements on submission of a bill, in committee hearings and at the time of floor debates.

· Revised and amended statements

· The status of the person speaking, i.e. a sponsor, committee chairman, floor leader, etc – the more important the speaker, the greater weight given to the statement 

· Drafter / sponsor = best source

· Ordinary legislators = little weight

· Also look at timing of statements (post passage, pre signing, etc.)

· Subsequent history:

· 1. Proposals to amend or pass a similar statute – most weight

· 2. Oversight hearings – middle weight

· 3. Efforts to change interpretation (statements) – little weight 

· Worry about possibility for manipulation

· Public reliance – when Congress shows that they’re relying on a certain interpretation (even Scalia buys this)
· Members of Congress can also file affidavits and amicus briefs

· Actions on and discussions about separate bills on the same topic, offered by each house, or in contrast to a similar composite bill

· Prior relevant administrative action or judicial decisions, with or without congressional acknowledgement

· Other subsequent or prior legislation, especially conflicting acts

· Actions take and reports, hearings and debates on prior related legislation
· Presidential statement—use only if he vetoes and Congress overrides, like rejected amendment
· Least reliable sources:

· Rejection of legislation – very easy to reject, other priorities may intervene ( says little about congressional intent

· Executive branch messages and proposals whether from the President, cabinet secretaries or from independent agencies

· More reliable if they influenced the drafting of the statute

· Presidential statements at signed may go against deals ( not reliable (Reagan used a lot), but Presidential signature is part of the process

· Planned colloquy

· Analysis of bills by legislative counsel (arguable that it should get more weight, especially when its existence is widely known)

· Analysis of bills by relevant executive departments 

· Statements in committees by the relevant executive branch administrators

· Statements and submissions by interested person, both local and state government and private parties
· nobody sees it.
· Dictionary Definitions (contemporaneous, current, etc.)
· Popular with current court (primacy of plain text, though not textualism)
· which dictionary is chosen, and why they’re treated as “precisely capturing the ordinary meaning of words” is unclear, when dictionaries warn against that very premise.
“Canons” of statutory interpretation
Reading the words, punctuation, etc.
· read statutes c-a-r-e-f-u-l-l-y
· every comma,

· every may, 

· every shall, 

· word order

Textual Canons (took pains to bring up tough examples for each one)

1. Interpret words according to their ordinary meaning
· exception: statutes that deal with specialized subject, to the reasonable reader

· e.g. fruit/vegetable distinction— tomato is technically a fruit but there’s no technical meaning of vegetable

· look to “normal use and custom”

· whose?

· biologists? commodities traders? growers?

· make a rule: it goes in a salad but does not go in a fruit salad.

· exception: mandarin oranges, distinguish as  “specialized cooking”
2. Guilt by association
· noscitur a sociis, ambiguous words are known by the less-ambiguous words that accompany them.

· e.g. exploration, discovery, prospecting— “discovery” refers to discovery of resources

· Problem: ethnobotanists going to communities less affected by illness and looking at the herbs and remedies they use.  Would that fall within “prospecting?”

· yes, refers to “innovation,” unmined resource in a metaphysical sense.

3. Ejusdem generis—when a general word follows a specific word in a list, or vice versa, the general is restricted to objects similar to the specifics.

· Problem: Concepts that grow as their referents grow OR concepts frozen as of a particular date.

· e.g. “commerce” meant something different in 1925.

· probably should limit commerce power to vehicle movements.

4. Expressio unius est exclusion alterius— inclusion of one thing indicates exclusion of the other.

· example—Holy Trinity, list that doesn’t include ministers. 
· Doesn’t apply when have words “including” which explicitly means a subset.
Grammar Canons
1. Semicolons v. Commas

· semicolons divide things up so that a second clause on its side of the semicolon doesn’t apply to the other side of the semicolon, not true of commas.

2. May permissive, shall is mandatory.

3. Coherence canon

· similar to orthodox interpretation of bible— every word has meaning

· assumes unified Congressional mind, Scalia hates it.

Substantive Canons

1. Statutes are to be read in the light of the common law and a statute affirming a common law rule is to be construed in accordance with the common law.  Statutes in derogation should be narrowed.
· Rationales: adjudicative efficiency, more effective retroactively than statutes, has reasoning to back it up.

· Long history, more likely to get it right than legislators looking to next election. 

· See NLRA:

· Common law had prerogative of corporations to not listen to workers, and statute tries to change that:

· Section 7 (1933)— “employees shall have the right to self-organization, to form, join, or assist labor organizations, to bargain collectively… and to engage in concerted activities for the purpose of collective bargaining or other mutual aid or protection.

· Unfair labor practice provisions (section 8) make it unlawful to coerce or restrain employees in the exercise of the section 7 rights.

· Employees’ access to employer’s property for union organizing:

· See NLRB v. Republic Aviation: “Work time is for work,” but EEs have access to the ER’s property during non-work time.

· Balancing of interests, not on face of the statute (which has no restrictions as to whether can form labor orgs on work time), read into NLRA— 

· Could have argued that organizing is part of work, it’s good for commerce, it enables the statute to do what it does, so it’s a unilateral right that the employee may demand be enforced.

· the entire debate is whether the statute is trying to start you from scratch or instead was just tinkering at the margins.

· hire permanent strike replacements?  same debate.

· works well with:

· liberal theory (procedural hurdles mean less legislation, which means retention of the common law, which means more liberty)
· law and economics (procedural hurdles mean less legislation, which means retention of common law status quo, which is efficient)
2. An Act of Congress ought not to be construed to violate the Constitution if any other possible construction remains available.

· See NLRB v. Catholic Bishop of Chicago
· Interpretive Rule: To determine whether there is a significant risk that the act is unconstitutional, one must identify the clear affirmative intention of the Congress to have the Act cover the facts at hand.

· Majority: Since it’s possible to read NLRA as seeking to protect workers generally, and that Congress never expressed an affirmative intention to cover parochial schools, and since they chose private schools as an example of an institution not covered by the act, NLRA does not give NLRB jurisdiction to require church schools to collectively bargain with secular teachers.

· Dissent: The majority is changing the statute so as not to conflict with the constitution, rather than reading the statute to do so, and that goes too far.

· The act’s plain text says it covers any employment, except for 8 specific exceptions, none of which cover educational or religious institutions.  In fact, such an amendment was proposed and rejected.  Therefore, this act covers these parties, and if there’s a constitutional question involved, then it gets raised.

3. Critique:

· Friendly: courts should only “construe to avoid constitutional doubts “ where the doubt is exceedingly real.  It’s also one of those canons that courts apply when they want and conveniently forget when they don’t.

· Posner: canons are mostly wrong because they impute omniscience to congress, while congress usually constructs statutes vaguely because it’s not sure what the future will hold, 

· canons don’t rein in judicial discretion—they just produce a façade of objectivity, and they don’t even follow common sense.

· Pragmatism: canons remind to construct things fairly, not caught up in single reading.
MORE
	Plain meaning rule: don’t look at extrinsic aids if the meaning is clear
	But meaning comes from context

	Read statutes in parallel: especially if dealing with similar topics 
	But what if Cong. just wasn’t paying attention?  See 

	Statutes in derogation of the common law should be strictly construed 
	Eroded recently, too many examples of doing the opposite.

	When common law meaning is clear, assume Congress meant that 
	Unless evidence to the contrary

	“Dog doesn’t bark” canon: If it’s not mentioned (in legislative history) assume there was no major change in the law.
	

	Presumption of continuity of legal obligations and rights
	

	Acquiescence rule: If Congress is aware of a judicial interpretation and doesn’t do anything about it, could be presumed that Congress has accepted that interpretation
	Works for congressional interpretation of statutes, uniform lines of judicial interpretations or longstanding agency interpretation

Have to be sure Congress paid attention to the issue (Brown & Williamson)

	Reenactment rule: When Congress reenacts a statute without changing the wording, presume they adopted authoritative agency and judicial interpretations of that language
	Presume Congress is aware of interpretations when re-enacting a statute without change 

	Rejected (or neglected) proposal rule: When Congress has considered and rejected specific statutory language (e.g. an amendment), courts are reluctant to interpret the final statutes along the lines of the rejected language
	Works sometimes with neglected language too

Maybe only Congress should reject settled law

But law is an equilibrium of many forces, not deductive

Scalia thinks congressional inaction has no formal significance under Article I, so should have no functional significance

	Repeals by implication are not favored:
	Subject to criticism: assumes legislative omniscience about previous laws
Narrow canon: repeals of longstanding policies when no collateral evidence disfavored.


