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Guiding question: how well does the constitution respond to the needs of a changing country?

Constitution is fiercely difficult to amend; the stakes in constitutional interpretation are high!
I. Judicial Review

A. Questions and Issues for Consideration

1. Questions

· In considering the role of other institutional actors, how should we view the judiciary’s usurpation of a lead role in constitutional interpretation and review of legislative and executive actions?

· The time-sensitivity of certain decisions (national opportunity, emergency, exigency, etc.), by either branch, may influence the way we interpret the Constitution, i.e. the Louisiana Purchase; how do we want constitutional actors to act under these circumstances?
· Does the reliability of the results of political process put into question the validity of a certain interpretation of the Constitution? – should we view the process of interpretation as political?

2. Justifications for Judicial Review

· Supervising Inter- and Intra-governmental Relations

· Federal judiciary supervises (1) the federal system (relations b/t the national and state governments and relations among the states themselves); and (2) the internal national system (allocation of powers among the  legislative, executive and judicial branches)

· Preserving Fundamental Values – Bickel – judiciary is best equipped to be the guardian of fundamental values; better institutional competency to preserve these values than political branches
· Protecting the Integrity of Democratic Processes – Ely – judicial review reinforces the representation; polices the mechanisms by which the system seeks ensures elected representatives actually represent

· The Counter-majoritarian Difficulty

· Marshall and Hamilton claimed that judicial review provided the “people” power over both the legislative and judicial powers; where the will of the legislature is at odds w/the will of the people (declared in the Constitution), the judges out to be governed by the latter rather than the former

· Bickel – “people” is used as an abstraction; the declaration that a statute or executive action is unconstitutional thwarts the will of the “people” of the here and now; the past tends to govern the future despite what may be fluctuating majorities against them at any given time – stability

· Counter-majoritarian Difficulty Challenged
· Counter-majoritarianism is embedded in the American political process (i.e. the composition of the Senate, the filibuster, the electoral college)

· Shapiro – judicial review functions to compensate for defects elsewhere in the political system and contributes to the overall representativeness of the governments

3. Judicial Review and Legitimacy – Casey
· Legitimacy of the Court lies in its perception and substance which shows itself in the people’s acceptance of the judiciary as fit to determine what the law means and to declare what it demands

· i.e., the country cannot accept as legitimate a ruling that overturns Roe w/o providing for the most compelling reason to reexamine a watershed case; would be perceived as a political capitulation
· But, the Court cannot abdicate responsibility when difficult lines must be drawn!

B. Constitutional Interpretation

i. Judicial Supremacy vs. Departmentalism

4. Judicial Supremacy – Marbury v. Madison (U.S. 1803) 

· Marshall’s: “it is emphatically w/in the province of the judiciary to determine what the law is”:

· 1) narrow reading – the court determines statutory construction

· 2) broad reading – the Court has the duty to determine the constitutionality of a statute

· Asserts the role of the federal judiciary as the paramount determiner of constitutional construction (i.e., expertise, finality, independence, real controversies vs. abstraction in the legislative process)

5. Diffuse Jurisdiction Theories (Departmentalism)

· All actors w/in the federal playing field have a role in the interpretation of constitutionalism; all act in the decision of whether there is a conflict b/t the statutory construction and the constitution

· Jackson’s Veto Message – declared authority of Congress/Executive to interpret the Constitution and to be guided by their own interpretations ( it is w/in the province of the political branches to determine what is necessary and proper
· Georgia v. Stanton (U.S. 1867) – Court abstains from the case on the basis of the political question doctrine (the destruction of state sovereignty during Reconstruction was at issue)

· Interpretation of the Commerce Clause:
· J. Souter suggests that the power to interpret the Commerce Clause is in the hands of Congress; however, much of the Commerce Clause jurisprudence has been judicially created

· What is the role of the States?

6. Methods of Constitutional Interpretation

· Six sources in McCulloch and Brown (how are these balances and weighed?):

· Text

· Theory and structure of a constitutional government (meant to survive and adapt)

· Prudentialism (interpreting the Constitution in order to get the best results)

· History surrounding the adoption of the text

· Precedent (dispositive or only one factor among many)

· Social science

ii. Popular Constitutionalism

7. Constitutional law as a form of customary law

· Evolution of the interpretation of the Constitution has been refracted through its text over time; it is a political tool that has been manipulated through its institutional actors and by the populous
· Kramer – founding was more popular (democratic – elites were not exclusively in control) than has previously been thought; shift to the courts was an attempt to put control into an elite body; ideas and mechanisms for non-democracy were preserved over time under changing cultural and social institutions; judicial supremacy as a concept rests on the idea of finality in interpretation

· More pluralist rather than public choice

8. Judicial Supremacy

· What emerges out of the idea of judicial supremacy is twofold: accountability and independence (must create an independent judiciary that is accountable and independent)

· European constitutionalism has solved this by separating constitutional law from regular law, staggering the appointment of judges and making constitutions more easily amendable

· Judicial supremacy is a pacifying device: it prevents popular interpretation and application of the constitution in ways that would more reflect the changing nature of society

9. Process of Amendment

· Not originally intended to be difficult; founders wanted the amendment process to be more difficult than regular legislation and to be unanimous, but this was complicated by: 1) the unforeseen growth of the country; and 2) the expansion of slavery being accompanied by the concept of founder-worship (the bargains/deals of the founding generation were upheld)

10. Cultural Experiences

· Popular Constitutionalism can take into consideration our cultural experiences
· Judicial supremacy has effects that are “small and ripply” – can have an immediate effect on individuals and groups, but the real effect is that it pervades the whole system

· Madison – wanted to find ways to limit resort to popular control ( the institutional structure of the centralized government was complicated to slow down the political process (rationalism prevails); judicial review is a means of aiding this concept

11. The Case-in-Point – Dred Scott v. Sandford (U.S. 1857)

· It is improper for a change in public opinion, in relation to blacks, in the U.S. or the “civilized” nations of Europe to induce the Court to give the words of the Constitution a more liberal construction than they were intended to bear when the instrument was framed and adopted; w/o amendment it must be construed as it was understood at the time it was adopted

C. Judicial Review of Congressional Actions
12. The Precedent for Judicial Review

· No provision of the Constitution explicitly authorizes federal judicial review of acts of Congress; foundation found in Locke’s Second Treatise of Civil Government (1690) – sovereignty vested in “the people” who delegate limited authority through constitutional means

· Marbury v. Madison (U.S. 1803)
· Judicial review of the Legislature: judiciary must guard against a legislature that may alter the written, fundamental laws willy-nilly; in conflicts b/t statutes and the Constitution, the courts should be guided by the Constitution b/c it is superior to any ordinary act of the legislature
· Judicial review can function in two ways:
· 1) to protect against majoritarian politics
· 2) to counter public laziness (to protest against low-threshold issues)

· Stuart v. Laird (U.S. 1803)

· Significance: Marshall Court acquiesced to the political reality of Republican control of the federal government; “transition in democracy” ( courts in fledgling republics must accept the influence of politics to remain viable until judicial independence can be established as an ongoing custom; another interpretation is that courts are continually influenced by political pressure

· McCulloch v. Maryland (U.S. 1819)

· Significance: declares that the judicial branch can review acts of Congress that may go beyond constitutional powers under the Necessary and Proper Clause; if the law is constitutional, the Court s/n inquire into the degree of its necessity, which would tread on legislative ground

13. Judicial Review and the Congress’ Enumerated Powers
· Judicial Review under the Commerce Clause:
· Gibbons v. Ogden (U.S. 1824) – the only check on whether Congress is abusing its commerce power is the “people”; it is not for the Court to review ( in matters of social and economic legislation, the Congress should be given deference (cf.. current Supreme Court)
· Carolene Products – virtual abdication of judicial review for social and economic legislation might be understood under the theory of interest group pluralism
· Suggests that the public interest is determined by the strength of interest group lobbying; the only check is judicial review based on the rationality of the legislation

· Lopez (1995) and Morrison (2000) – the level of review seems to fluctuate

· The question becomes what is the actual effect of legislative findings on Congress and whether they can be probative? (the evidence provided is not adversatively tested)

· In Morrison, the Court rejects the extensive findings as insufficient ( is this heightened scrutiny or rationality review, which is supposed to be used in such cases?

· How tight of a restraint does this new jurisprudence put onto Congress?

· Perhaps the Rehnquist Court is signaling that congressional legislation on issues of economic and social legislation (Carolene Products) is no longer presumptively constitutional

· This would be consistent w/the Court’s view that Congress’ role should be more limited and that the expansive view of the Commerce Clause taken during crisis s/n be the norm

· Judicial Review under the Taxing and Spending Clause:
· Sonzinsky v. United States (U.S. 1937) – the courts d/n have the competency to inquire into the hidden motives of Congress to exercise a constitutionally given power

14. Judicial Review in Class Legislation (Strict Scrutiny)
· Cooper v. Aaron – the Court was willing to deliberate intensely on the issues (race), illustrating that the Court, in a crunch, can scrutinize strongly and that the Court is deserved of respect in its judgment

· Washington v. Davis – decided upon the assumption that the Court was not prepared to determine the constitutional implications of disparate impact as a rationale for legislation; this was extended to other classifications, such as religious expression (Boerne) and the physically disabled (Garrett)
· Boerne – Court d/n require extensive briefing and d/n consider the dissents calling for the reconsideration of Smith; the Court used this as a “teaching” case for Congress on the role of judicial review; it is also the closest that Congress came to overturning the Court

· Garrett – the rejection of “accommodation” in the ADA, under the rationality review, is akin to the rejection of disparate impact in Washington v. Davis; this should be contrasted w/the FMLA, which gave an “entitlement” to individuals, yet passed intermediate scrutiny
· Carolene Products – Footnote 4
· Fundamental rights (textual commitments and those judicial created) must receive strict scrutiny in order to prevent actual and structural interventions into political debate – policing process
· Judicial review is justified on the basis of protecting democracy (preventing the distortion and entrenchment of political power by groups, especially for “discrete and insular” minorities)
· Signals when the Court will be more aggressive and when it will be more lenient in judicial review of legislation; it is fine for the milk industry to win a economic windfall, but it is something else if legislation were to distort and entrench power relations b/t groups
15. Judicial Review of State and Federal Legislation under the §5 Power

· §5 and Equal Protection Jurisprudence
· City of Richmond v. J.A. Croson (U.S. 1989) – Local Legislative Acts
· Deals w/ability of a local legislature to fashion remedies for past racial discrimination; does a locality have an interest compelling enough to use remedies considered unconstitutional?
· Croson suggests that the relationship of Congress to §5 gives it a special ability to tailor remedies designed to address these compelling issues (see Adarand)

· Adarand Constructors v. Pena (U.S. 1995) – Overrules Metro Broadcasting
· Decision (J. O’Connor): 5th’s due process guarantee imposes a similar restraint on the federal government as the 14th does on the States; skepticism, consistency and congruence lead to the conclusion that strict judicial scrutiny attaches to any race-conscious, state or federal action

· J. Scalia ( government can never have a “compelling interest” in “discriminating”

· Dissent (JJ. Stevens and Ginsburg):
· Congruence – 5th and 14th are not completely equal in limiting government action; 14th directly empowers Congress at the same time that it expressly limits the State

· Consistency – equal protection jurisprudence has identified a difference b/t State action imposing burdens and those that benefits the few in spite of adverse effects on the many ( standard of review must take fundamentally different situations into account
· §5 and Social and Economic Legislation
· Katzenbach v. Morgan (U.S. 1966) – Rationality Review
· McCulloch standard – all means that are appropriate if the end is legitimate; §5 is a positive grant of legislative power “authorizing Congress to exercise its discretion in determining whether and what legislation is needed to secure the guarantees of 14th”

· Rationality review – only apply heightened scrutiny when someone’s fundamental rights are being denied; Congress can single out portions of the population to aid b/c under rationality they can address problems as they come up and prioritize (Lee Optical)

· Boerne (1997), Kimel (2000), Garrett (2001) and Hibbs (2003) – Congruence/Proportionality
· Legal Test – Congress may enact prophylactic legislation proscribing facially constitutional conduct, in order to prevent and deter unconstitutional conduct
· But the Court defines the substance of constitutional guarantees
· §5 legislation reaching beyond the scope of §1’s actual guarantees must exhibit “congruence and proportionality b/t the injury to be prevented or remedied and the means adopted to that end”; §5 cannot be utilized to redefine the States’ legal obligations

· Garret Dissent: under §5, Congress can reasonably conclude that a prescribed remedy is an appropriate means to enforce basic equal protection requirements of the Constitution; substantive obligations of the Equal Protection Clause apply to State and local entities alike

· §5 grants the same broad power as the Necessary and Proper Clause (Morgan)

· Standard for review – requires a determination of whether Congress’ conclusions were reasonable, not whether there was adequate evidentiary support in the record
· Congress is not limited by those same limitations that stem from the judicial process

· Hibbs Standard of Review – gender-based classifications are subject to heightened scrutiny ( States’ record in participation in, and fostering of, gender-based discrimination in the administration of leave benefits is weighty enough to justify the enactment of prophylactic §5 legislation; concludes that the FMLA is congruent and proportional to its remedial object
D. Judicial Review of State Actions
16. Federal Supremacy over State Courts
· Martin v. Hunter’s Lessee (U.S. 1816) and Cohen v. Virginia (U.S. 1821)
· Federal judiciary has jurisdiction over cases arising under federal laws or the constitution:
· 1) mistrust for State judiciaries to properly apply federal/constitutional law (reflects an attachment to an independent judiciary; State judgeships are dependent upon the State)

· 2) important goal of uniformity of decisions throughout the U.S. (illustrates the federal judicial power to determine the constitutionality of state laws

· Judicial power of a well-constituted government must be coextensive w/the legislative power and be able to decide every decision under the Constitution and laws

17. Judicial Review of the Police Power (see Substantive Due Process)
· Plessy v. Ferguson (U.S. 1896)
· Police Power is not an absolute; must be reasonable and extend only to laws enacted in good faith for the promotion of the public good and not for the oppression of a minority; reasonableness can be determined by reference to the standards of society

· Lochner v. New York (U.S. 1905) – Economic Legislation
· Police power can reasonably circumscribe the rights of both property and liberty, but there is a limit to the valid exercise of the police power
· Step 1 – whether the legislation is a fair, reasonable and appropriate exercise of the police power of the State, or is it an unreasonable, unnecessary and arbitrary interference w/the right of the individual to personal liberty

· Step 2 – whether a statute is or is not repugnant to the Constitution; must be determined from the natural effect of the statute when put into operation and not from the proclaimed purpose

· Fundamental Rights? – see Substantive Due Process
E. Judicial Review of Executive Actions

18. Judicial Review of Executive Actions 
· Political acts cannot be reviewed by the Court (no legal remedies) – Executive is accountable to the democratic process (part of the political question doctrine)

· Marbury v. Madison (U.S. 1803) – legality of an act by an executive officer may sometimes be examinable; distinguishes b/t executive departments created as extensions of the presidency and those that must act in conformity to acts of Congress

19. The Steel Seizure Case (U.S. 1952) – Strong Judicial Review
· Plurality: power of the President to issue an order must stem from either an act of Congress (statute) or the Constitution (i.e., war powers, executive power)

· J. Black ignores implied executive power; how broad is this power in a given circumstance?

20. Three Categories of Presidential Authority – J. Jackson’s Concurrence
· 1 – when the President acts pursuant to an express or implied authorization of Congress ( the President personifies federal sovereignty and his/her authority is at a maximum
· 2 – when the President acts in absence of either a congressional grant or denial of authority ( President can only rely on independent powers (zone of twilight of concurrent authority)
· This middle category is troubling b/c it depends on how much meaning the judiciary is willing to read in the text relating to the Constitution; implies that the legislative history can be interpreted in light of a subjective appreciation of the situation and provides for flexible governance (separation of powers is flexible, especially in foreign affairs and in times of crisis, i.e., war time)

· Emergency/Public Necessity – when Congress fails to act, President should receive more deference depending on the gravity of the situation; especially in catastrophic situations

· Status Quo – (Steel Seizure Dissent) Executive acts to maintain the status quo until Congress can act; maintaining the status quo means fulfilling domestic and international obligations

· International Obligations – s/n be utilized so as to augment the powers of the President

· Note: differences in opinions may be about how the silence of legislative inaction is construed (whether the rule of interpretation is broad or narrow); Category 2 will depend upon a prior statutory interpretation that the statue is indeed silent rather than Categories 1 or 3

· 3 – when the President takes measures incompatible w/the expressed or implied will of Congress ( President’s power is at its lowest ebb (constitutional powers minus Congress’ powers over the matter)
21. Cautionary Note

· Judicial deference to the executive s/n imply an aggrandizement of Executive powers

· i.e., Steel Seizure Case – President d/n have a monopoly on the war powers; Congress, not the President, may be able to utilize the war powers as an instrument of domestic policy
· i.e., Political parties – cannot aggrandize the power a leader of a political party (concerned w/the ability of the modern presidency to give the office more power than previously comprehended)
II. Separation of Powers
F. Congress

22. Overarching questions:
· Capacity of an actor to act and under what circumstances
· Which branch of government is limited?
· Focus on structure versus a focus on rights against the government
· Separation of Powers affects individual rights (part of its vertical application); not exclusively a horizontal check on power – J. Kennedy (Clinton v. New York; Chatta v. United States)

23. Structural Issues vs. Basic Liberties

· McCulloch v. Maryland (U.S. 1819)

· Deference to Congress on structural issues vs. basic liberties:
· Example of acquiescence at the broad “social contract” level (legislative enactment) and at the narrow “political win” level (pragmatic vs. constitutional)
· The end must be legitimate but Congress determines what is necessary and proper

· Pres. Jackson’s veto – degree of “necessity and proper” was beyond Constitutional powers
· First – the bill would grant foreigners stock-owners exemption from taxation by the States

· Second – banking s/n be outside the scope of the States’ power to tax

· Third – preservation of the Union must allow the States to function unobstructed
24. Deference under §5 and the 11th Amendment (Garrett Dissent)

· Garrett Dissent – deference to most social and economic legislation for violation of due process or equal protection shows respect for the democratic processes and is consistent w/the basic vision of judicial review after West Coast Hotel and Carolene Products; strict scrutiny should only apply to those classifications that are “suspect”, except in cases where Congress is exercising its power to protect constitutional rights

25. The Ratcheting-up Theory and the 14th Amendment
· Katzenbach v. Morgan (U.S. 1966)

· J. Brennan insists that Congress has power only to add to the Court’s bans on states, but not to subtract from them ( critiqued by J. Harlan in his dissent (see Box 8 of “Discrimination Table”)

· Academic theories of congressional power under the Reconstruction Amendments:

· Burt – Congress as a less constrained line-drawer – Congress is more institutionally capable of drawing a line for where constitutional principles should be drawn, however arbitrary  (i.e., private discrimination); though Courts have occasioned to draw arbitrary lines (i.e., Roe)

· Cox – Congress as a superior fact-finder – supremacy clause makes federal fact-finding paramount regardless of its intrinsic merit in comparison to state fact-finding

· Cohen – Congress as a superior representative of State governments – Congress’ presumptions should be more binding – it is representative of the states and balances state and national interests
· Sager – Congress as the Court’s junior partner – Congress should be able to act in ways free from court-specific constraints if it follows the Court’s views on the constitutionality of an issue
· Amar – Congress as a coequal interpretive partner and reflector of fundamental values – history and architecture of the 14th suggests that Congress should have more-than-remedial role in interpreting the 14th in protecting fundamental rights against the states

26. Level of Scrutiny and Fact-finding – Croson and Garrett
· What kinds of findings are necessary to say that we are remedying private discrimination?
· Is it w/in the competence of a legislature to engage in fact-finding to adequately fashion a remedy – something approaching a prima facie case of racial discrimination (adjudicative construct))

· If not , then J. Stevens is right to say that the legislature will never be able to enact affirmative action plans impervious to strict scrutiny ( shifts authority to the courts
· If so, then J. Kennedy is right to say that the 14th s/n be interpreted so as to reduce a State’s authority to fashion remedies for past racial discrimination ( State legislatures have authority
· What level of evidence is necessary to prove past or current discrimination?

· J. Scalia – suggests it requires the same level that courts rely on (adversarial application)

· J. Breyer – role of evidence in the legislative process is different than its role in the judicial process; the two s/n be confused or conflated

G. Executive Branch
iii. The Extent of Executive Powers

27. Necessity – The Louisiana Purchase (1803)

· Jefferson questioned the constitutionality of the federal government to accede the territory to the U.S. w/full rights and privileges; Constitution was silent on holding and incorporating a foreign nation; Treasury Sec. Gallatin – accession was constitutional by the war, treaty and governance powers

· Jefferson suggested an amendment to give the federal government such power since there was a political question attached (would be a de facto political windfall for the slave-holding interests)

· Time-constraints and Napoleon forced Jefferson’s hand ( Jefferson later expressed that the purchase was one of necessity and self-preservation, which absolved the federal government for acting outside its assigned powers

28. Presidential Authority to Decline to Execute Unconstitutional Statutes (Dellinger 1994)

· Presidency is given the independent authority to determine whether a statute is constitutional; where possible, the President should construe provisions to avoid constitutional problems

· Supreme Court has the special role of resolving disputes over the constitutionality of enactments; President should respect the Court’s determinations and consider the availability of judicial resolution
· President has enhanced responsibility to resist unconstitutional provisions that encroach upon the Executive’s constitutional powers, especially if judicial resolution is unlikely

· President has the authority to sign legislation containing desirable elements while refusing to execute a constitutionally defective provision

29. Non-delegation doctrine
· Schechter Poultry
· Broad reading: it is an unconstitutional delegation of legislative powers if the Constitution prohibits transference to other actors, regardless of who they are; Congress must take responsibility for actually making policy choices for substantive terms
· Narrow reading: Congress can delegate to public agencies to determine policy, but cannot expand that power to private actors

iv. Executive Powers During Times of Crisis

30. Determination of a “Crisis”
· Blaisdell [The Minnesota Mortgage Moratorium Case] (U.S. 1934)

· Recognized that an emergency may define the enumerated powers of the government
· i.e., State’s police power may be exercised to prevent the immediate and literal enforcement of contractual obligations, temporarily, where vital public interest would otherwise suffer

31. Presidential Power during the Civil War 

· Prize Cases (U.S. 1863)
· Constitutionally Permissible: Constitution grants power to Congress to declare a national or foreign war; the President has no power to initiate or declare war; however, Acts of 1795 and 1807 grant authority to call the militia and use the military and naval forces in crisis
· Congressional Acquiescence – ratification of past actions operates to cure any defect in the President acting under color of emergency; the Court d/n consider its constitutionality
· Dissent – Congressional Power: war is only in existence once declared by Congress and assented to by the Executive; Acts of 1795 and 1807 were not a positive grant of power to the President; war power remains w/the legislature and cannot be delegated to the executive
· Emancipation Proclamation (January 1, 1963)
· Lincoln asserted that the emancipation of the slaves was necessary for the war effort; Lincoln never asserted that he had the authority to abolish slavery altogether

· J. Curtis criticized the proclamation as an overextension of executive power:
· Regulation of domestic relations b/t peoples is left to the States
· Executive d/n have the authority to make or repeal laws, only to execute the laws ( if the President can exercise this power in the name of preserving the Union, what other power reserved to the States or the people may not be exercised to “best subdue the enemy”?

· Unless secession was legal, the States are still bound by and retain rights in the Constitution
32. 3rd Amendment – Prohibition of quartering soldiers w/o consent or prescribed by law

· Is it plausible to read the Amendment as saying that, even during war time, when national existence might be at stake, constitutional norms nonetheless control and that public officials, including the President, cannot simply do whatever they think is advisable in order to achieve their goals?

33. Truman and the Korean War – The Steel Seizure Case (U.S. 1952)
· Limited powers: power to issue an order must stem from either an act of Congress or the Constitution
· Statute – there is no statute or congressional act that explicitly gives the President such authority, Taft-Hartley Act was adopted for dealing w/a “national emergency” arising out of labor disputes, but Congress refused to adopt this method of settling labor disputes
· Clark Concurrence: in the absence of action by Congress, the President’s independent power to act depends upon the gravity of the situation confronting the nation

· Constitution:
· 5th – prohibition on takings w/o just compensation cannot be exercised by the President since s/he lacks the authority to raise revenue; Congress can authorize takings

· War powers – President d/n have a monopoly on the war powers (evidence found in 3rd Amendment); grant of military power d/n extend to authority over civilian affairs

· Executive powers – power to recommend/executed legislation d/n extend to creating laws

· J. Black – ignores the existence of implied executive power
· J. Douglas – Myers v. United States – “the doctrine of the separation of powers was adopted… not to promote efficiency but to preclude the exercise of arbitrary power… not to avoid friction, but… to save the people from autocracy”
· Jackson Concurrence: (practical experience vs. reliance on doctrine and legal fiction) three categories:

· 1 – when the President acts pursuant to an express or implied authorization of Congress; personifies federal sovereignty; authority is at a maximum
· 2 – when the President acts in absence of either a congressional grant or denial of authority; can only rely on independent powers (zone of twilight of concurrent authority) ( troubling b/c it may depend on judicial interpretation and a subjective appreciation of the situation
· Provides for flexible governance (separation of powers is flexible, especially in foreign affairs and in times of crisis, i.e., war time)
· 3 – when the President takes measures incompatible w/the expressed or implied will of Congress; power is at its lowest ebb (constitutional powers minus powers of Congress over the matter)
· Congress should control utilization of the war powers as an instrument of domestic policy
· Hesitant to aggrandize the power a leader of a political party
· Broad foreign affairs powers: Dissent (CJ. Vinson)
· Presence of a global conflict (Congress provided for the provision of increased military capability in the West and the Pacific) ( cannot read the Constitution in isolation of global realities
· Past action by past Presidents and advisors and after-the-fact action by Congress d/n indicate the President lacked authority
· Truman fully informed Congress and provided that Congress could invalidate it; supported action by following legislative requirements (anti-inflation and military procurement)
· Taft-Hartley d/n apply to this case b/c of these imperatives

v. War Powers and Due Process Concerns

34. Writ of Habeas Corpus and Detention
· Ex parte Merryman (U.S. 1861)

· Decision (CJ. Taney): ability to suspend the writ of habeas corpus is a power vested in Congress (consistent w/the common law tradition of excluding this power from the executive)
· In 1866, Supreme Court struck down use of military courts in non-rebel states in which civilian courts were still operating; what about when the war ended?

· Lincoln’s response to Merryman
· Necessity of suspending the writ was evident in the face of open rebellion; the Constitution is silent on who should exercise this power; it seems implausible that the framers intended a threat to the government to run its course until Congress could act

· Ex parte Endo (U.S. 1944)

· Silence in congressional acts on the power to detain emphasizes that any such authority must be implied; but any implied power must be narrowly confined to the precise purposes of the enactments to give the greatest accommodation to the liberties of the citizen
35. Korematsu v. United States (U.S. 1944)

· Deference to military necessity: the scrutiny of the court is strongly deferential (Korematsu has not been reversed on its legal principles)
· J. Frankfurter: validity of an action under the war power must be judged wholly in the context of war; question of constitutionality cannot be placed in the context of times of peace
· Cannot create a sphere of activity where the Court has no role, such as military decision-making; framers intended military necessity to be part of the constitutional framework
· Status of the law on the issue of military necessity is still an open question 

· Due Process Concerns:

· J. Roberts – this is the case of convicting a citizen as a punishment for not submitting to imprisonment in a concentration camp, based solely on ancestry, w/o evidence or inquiry concerning his loyalty and good disposition towards the U.S. (fundamental rights?)
· J. Jackson – right to be free from guilt-by-race is an absolute that cannot be abrogated by military necessity; so fundamental that judicial decision is necessary (balance b/t individual right and governmental purpose)
· J. Murphy – no reasonable relation to an “immediate, imminent, and impending” public danger is evident to support a racial restriction w/o martial law (equal protection strict scrutiny)
· Rejection of military necessity: (J. Jackson) it would be impracticable to expect military commanders to act under the circumstances of war as a “reasonable person”; Court s/n distort the Constitution to approve all that the military may deem expedient

· Hirabayashi d/n provide precedent; the Court only upheld use of the war power, and nothing else

· Suggests that the Court d/n have the institutional competence b/c the military may rely on evidence in a different manner than the Court
H. Judicial Branch
36. Jurisdiction of the Supreme Court – Marbury v. Madison (U.S. 1803)
· Statutory and Constitutional Jurisdiction of the Supreme Court: questioned whether §13 of the 1789 Judiciary Act is constitutional; held that original and appellate jurisdiction are clearly defined; Congress cannot vacillate b/t the two by any fiat

· Is this the only appropriate interpretation?

· Why is Congress prohibited from adding to the original jurisdiction of the Court?

· What should be the attitude towards a statute enacted by the Congress of 1789?

· Original and Appellate Jurisdiction (Article III §2, para. 2)

· Makes distinction b/t appellate and original jurisdiction

· Congress can neither restrict nor enlarge original jurisdiction (Marshall implies that appellate jurisdiction cannot be moved to original jurisdiction)
· Congress may give lower federal courts concurrent jurisdiction

· “Appellate” only in the sense of a judicial hierarchy, not an external governmental hierarchy
37. Georgia v. Stanton (U.S. 1867) – Political Question Doctrine 

· “Political question” not susceptible to judicial review (no threat to private rights or private property)
· Legality of Reconstruction did reach the Court in Ex parte McCardle, involving a claim of individual rights affected by the Reconstruction Acts; however, Congress removed the Court’s jurisdiction
38. Constitution Interpretation? (see Section I:B(i))

III. Federalism

· J. Kennedy – it is a moral/ethical matter for a citizen to delegate authority to a remote governmental power; local government is more consistent w/protecting one’s own liberty (dual sovereignty) 
I. Federal Supremacy

39. McCulloch v. Maryland (U.S. 1819) 

· Power to create implies the power to preserve, which is incompatible w/the power to destroy ( authority that is supreme must control
· States have no power, by taxation or otherwise, to retard, impede, burden, or in any manner control, the operations of constitutional acts of Congress or execution by the Executive
· Federal government is “supreme w/in its sphere of action”
· What if there is overlap b/t federal and State “spheres of action”? – either the State or federal government is supreme or there must be recognition of respect for the other (comity)
40. The Alien Act of 1798

· Empowered the President to deport aliens judged as dangerous to the peace and safety of the country
· Pro-Alien Act argument – power to exclude alien friends was reserved to the States; Congress could only exclude aliens during wartime

· Anti-Act argument – power to control immigration is an inherent power of the sovereign state

· The constitutionality of the Act never came before the Supreme Court b/c the Act expired in 1800; though the issue was directly considered in the Chinese Exclusion Case in 1889

41. Nationalism vs. Federalism

· Prigg v. Pennsylvania (U.S. 1842) (J. Story’s nationalist point of view)

· Supremacy Clause – legislation of Congress, if constitutional, must supercede all state legislation on the same subject; the Fugitive Slave Act is constitutional b/c it is necessary and proper to effectuate Congress’ express powers; moreover, it is consistent w/the intentions of the southern states that Congress would be granted sole authority to regulate this issue

· Rejects Police Power – although states have retained, under the Constitution, the power to regulate slavery through the police power, Story denies that such regulations can interfere w/or obstruct the “just rights of the owner to reclaim his slave”

· Pennsylvania’s Arguments – must show that its statute was constitutional under the Fugitive Slave Clause; since the Constitution is silent, Pennsylvania could have argued that only the States could act to enforce the Clause (10th Amendment); or that concurrent jurisdiction exists as long as there is no conflict (supremacy would go to the federal government)

· Counterargument – silence could mean that Congress intended there to be no remedy

J. Limits on Federal Power

42. The Doctrine of Nullification – The Sedition Act of 1798
· Sedition Act prohibited the writing, printing, uttering or publishing of false, scandalous and malicious writings against the U.S. government, Congress or President w/intent to defame or stir up sedition for opposing or resisting any law of the U.S. or assisting any foreign nation in opposition to the U.S.

· The Doctrine of Nullification:
· Virginia and Kentucky – claimed authority of a State to declare an Act unconstitutional and deprive a it of legal force

· North Carolina – States cannot take countermeasures against the federal government

· Rhode Island – Art. III, §2 places in the federal courts exclusive authority to decide the constitutionality of any act or law of Congress; States cannot decide such constitutional issues
43. Exclusivity of Federal Powers – Mayor of the City of New York v. Miln (U.S. 1837)

· Exclusive grant of power in Congress is only so if:

· (1) it is explicitly declared in the clause giving such power

· (2) it is prohibited to the states

· (3) the exercise of the power by the states would be incompatible to a similar power in Congress

· ( inconsequential to this case b/c the act is an exercise of the State’s police power

· Conflict b/t State Police Power and Federal Commerce Power – Gibbons v. Ogden (U.S. 1824)
· Exclusivity of the Commerce Power – exclusivity in federalism is structurally necessary
· Conflicts b/t different powers in using similar means to achieve different purposes, may be necessary to achieve certain goals; the purpose of the measure may be dispositive
· The Interstate Slave Trade – Groves v. Slaughter (U.S. 1841)

· J. McLean: denied that slaves were an item of commerce; even if described as merchandise, that cannot divest them of their quality as persons as designated by the Constitution; Nationalism ( if slaves were an item of commerce, Congress had the authority to regulate the interstate slave trade
· J. Baldwin: found that slaves were an item of commerce and the regulation of interstate commerce lay exclusively w/Congress; no state can disrupt the commercial enterprise that is the slave trade (i.e. passage through Ohio would not manumit slaves) ( feared that consideration of slaves as persons over property would be a fatal step for the structure of the federal government
44. Comity b/t the States and Federal Government

· The Fugitive Slave Clause: vital to the passage of the Constitution b/c it provided southern states a guarantee for the preservation of their domestic interests and institutions and guard against the doctrines and principles prevalent in the non-slave-holding states ( self-enacting
· No state is bound to recognize the state of slavery when it is in opposition of its own policy and institutions; recognition is a matter of comity, not a matter of international right
45. 14th Amendment and State Legislation – Privileges and Immunities
· The Slaughter-House Case and The Civil Rights Cases
· Despite the experience of secession and reasons to mistrust southern States, suspicion of a States’ ability to protect individual rights s/n be a guiding principle in the interpretation of 14th
· Reflects a desire to rely on the States, not the federal government, to protect the most basic of rights w/the caveat that States act w/in the range of their properly understood police powers and the burden placed on individuals is not so extraordinary that we are dealing w/class legislation

46. The New Deal and the Court

· The Court conducted a vibrant debate on the extent the basic framework should be adapted to accommodate New Deal activism – w/the liberals giving more scope to government power and the conservatives insisting on more protection to the principles of federalism and the free market

· Judicial resistance contributed to the democratic character of the Second New Deal:

· First – forced Americans to recognize that the emerging New Deal d/n challenge their constitutional commitments to free markets and limited national government

· Second – invited Americans to discriminate b/t the full-blown corporatism and an activist liberalism that sought to regulate the market, not abolish it

· Third – deepened the political dialogue in regards to individual initiatives (i.e., minimum wage)

· Fourth – emphasized that the political elite had not yet authoritatively decided the questions of constitutional identity raised by the New Deal and that the American people would do so

47. Abrogation of Immunity – §5 and the 11th Amendment

· Limitation of Congress – Garrett is a logical extension of the Rehnquist Court’s desire to reign in federal interference w/state governments; the Court does this by converting its own self-imposed test of judicial scrutiny into substantive limitations on congressional power

· Federalism concerns – scope of immunity under the 11th is determined by the scope of the §5 power
· Almost every act by a state could be seen as affecting the due process or equal protection interests of some class of persons; Congress would be able to abrogate the immunity protections of states entirely if §5 is given broad application; limitation of §5 through application of a judicial rule allows for the 11th to determine the scope of §5

48. The New Federalism  in the Commerce Clause
· For the Rehnquist Court, separation of powers and federalism are closely aligned
· ‘90s was a time of reassertion of federalism in general and separation of powers in particular (the particular being the ability of Congress to legislate in areas that “should” belong to the States)
· Federalism cases can be separation of powers cases b/c federal jurisdiction s/n be expanded by Congress’ increasing authority in areas traditionally considered under state authority
· Note where the Court will allow federalization of issues (Hibbs) and where it will not (Lopez)

· Lopez and Morrison and the Goals of the New Federalism

· Federalism as a liberty preserving doctrine

· Morrison cannot be seen as using federalism doctrines to protect laissez-faire economic policies or promote the liberty of contract, but the goals of decentralization of decision-making and promotion of individual liberty (in this case, the liberty to sexually assault)

· Should federalism take into consideration the quality of the liberty being preserved (i.e., civil rights are usually exempted from federalism concerns)?

· Federalism serves to preserve regulatory flexibility and the political accountability of the States
· Jurisdiction over non-economic activities allows the States to calibrate individual approaches

· Does the Rehnquist Court’s distinction b/t economic and non-economic activity adequately reflect what is considered as “traditional” areas of state regulation?
· The crisis that J. Kennedy is guarding against is the role the federal government in the political process; but are the interests of the States being better represented through the federal system than through the local process?

· Federalism and the Economic Integration of the American Economy

· Are the principles of federalism supposed to outlive full economic integration of the economy?

· Rehnquist Court suggests that the presumed boundaries are wearing away

· Concerned that the realities of the ‘90s economy will further erode that boundary

· Reconstruction Amendments changed the federal relationship – the constitutional moments of the New Deal and the ‘60s were necessary but s/n be a reason to abrogate an entire structure (legislation in a crisis s/n be considered as the centerpiece of constitutional jurisprudence)

· Federal Police Power (Regulation under the Commerce Clause)

· Did Congress legislate in an area that is too close to matters of state concern (i.e., education)?

· Majority rejects the purpose behind Lopez, yet d/n distinguish Heart of Atlanta Motel or The Lottery Case, which were both motivated by moral concerns

· Did the majority not have the votes to overturn these past cases (at least The Lottery Case)?

· How can we get around this issue? – Morrison Dissent recognized that the States were supportive of the federal legislation; Hibbs Court viewed the failure of the states as important
· General Federal Police Power – majority and dissents in Morrison reject the form of reasoning in which Congress and the Court engaged in legal fictions to create a federal police power
· J. Breyer accepts that there is a federal police power that is limited by the political process

49. The 10th Amendment: its Revival as a Limit on Congress’ Power

· Conservative View – National League of Cities v. Usery (U.S. 1976)

· Federalism – Congress may not abrogate the States’ otherwise plenary authority

· Prof. Powell – National League of Cities is written as a structural opinion: the invocation of the 10th avoids careful examination of the language; it is used to exemplify broader structural implications of federalism; 10th d/n have language that explicitly defines states’ rights

· Availability of the democratic process is not sufficient to guarantee that particular exercises of the Congress’ powers will not infringe on state sovereignty; federal overreaching undermines the balance of power b/t the States and the federal government

· Spirit of the 10th requires the Court to enforce affirmative limits on federal regulation to complement the judicially crafted expansion of the interstate commerce power

· Liberal View - Garcia v. San Antonio MTA (U.S. 1985)

· Decision (J. Blackmun): overturned National League of Cities
· Federalism – State sovereign interests are more properly protected by procedural safeguards inherent in the structure of the federal system than by judicially created limitations

· Even w/the changes since 1789, the fundamental limitation that the constitutional scheme imposes on the Commerce Clause to protect the “States as States” is one of process rather than one of result (substantive restraints must find their basis in procedural limitations)

· Congressional laws may not infringe individual liberties, but there is no restraint based on state sovereignty requiring or permitting judicial enforcement

50. Commandeering – The Printz Line of Cases

· Testa v. Katz (1947)

· Established that Congress can give State courts federal subject-matter jurisdiction and that it is not optional for State court to accept the federal question (courts are passive)
· New York principle
· Congress cannot command the States to implement legislation for a federal regulatory program

· Printz v. United States (U.S. 1997)

· Decision (J. Scalia):

· Framers explicitly chose a structure that allows Congress to regulate individuals, not States; purpose was to create dual sovereignty to protect individual liberties; Congress s/n be able to enforce legislation w/o using federal resources and w/o federal accountability

· Dissent (J. Stevens): Congress may impose affirmative obligations on executive and judicial officers of the states; this d/n implicate coercion of state legislatures as in New York
· 10th – d/n impose restriction on the exercise or limit their scope of delegated powers

· Federal government is politically responsive to national needs and acts in the judgment that the people of each State will benefit; comity b/t the states is no longer the driving force of enacting national standards and rules
· Prigg and Printz
· Prigg – presaged the rule laid down in Printz (Fugitive Slave Clause d/n point to any state functionaries to carry out its effect; it may be deemed an unconstitutional exercise of power to insist that the states are bound to provide means to carry out national duties)

· Is the nationalistic view of J. Story being twisted by J. Scalia?

· Alden v. Maine (U.S. 1999)

· Decision (J. Kennedy): State courts are not obliged to hear damage suits brought against the State itself, even if the State had indeed violated federal law

· Decision is rooted, not only in the 11th, but in the context of federalism
· State immunity in the State’s own court provides “dignity” and “respect” owed to States as “members of the federation”; plenary federal control of State government processes denigrates the separate sovereignty of the States

· How is individual liberty guaranteed when valid rights go un-remedied through state immunity?

· Reciprocity may mean that the each government, state and federal, empower citizens for when wrongs are committed by the other, not necessarily that they are immune form prosecution based on a claim arising under the jurisdiction of the other

K. Slavery and Federalism
51. The Fugitive Slave Act of 1793

· Provided for enforcement of the Fugitive Slave Clause of the Constitution by way of summary process before any federal judge or state magistrate; however, the Act was vague and left unclear the extent of State power to supplement the processes w/its own procedural or substantive safeguards

· Antislavery lawyers argued for the broadest possible view of state power (sought a state forum) ( the fugitive’s advocate stood for states’ rights and against extensions of national power

· Interpretation of anti-slavery statutes led to three avenues:

· Purpose of statute could be viewed as the furtherance of the natural right to freedom – there would be no conflict w/ positivist principles of law (i.e. statutes on property rights)

· Purpose fell into a gray area of applications not determined by a fair reading of the statute – preference for liberty as one of the larger principles of law

· Bend-over-backward principle of obligation to achieve a pro-freedom result unless there is very specific, concrete positive law that prevents it (i.e. statutes on property rights)

· Federalism and States’ rights arguments could be used by slave-holding states to bolster their position and by non-slave-holding states to prohibit slavery (augments the ability to push competing agendas)
52. Freedom of Speech, Federalism and Slavery

· Many southern States passed legislation prohibiting the circulation of anti-slavery publications; although these laws touched on the powers of federal postal officials and raised constitutional questions, they were never litigated, primarily b/c federal officials were willing to comply

· AG Cushing – individual States could use Police Power to prevent instigation and insurrection

· 1st Amendment – not an issue
· Barron v. Baltimore (U.S. 1833) – unanimous Court held that the Bill of Rights applied to the federal government and not to the States (changes in 1925 through application of the 14th)
53. Prigg v. Pennsylvania (U.S. 1842)

· Decision (J. Story):

· The Fugitive Slave Clause: vital to the passage of the Constitution b/c it provided southern states a guarantee for the preservation of their domestic interests and institutions and guard against the doctrines and principles prevalent in the non-slave-holding states ( self-enacting
· Can this interpretation be consistent w/5th Amendment (Due Process)?

· Yes, slaves would not be considered as persons w/an affirmative right under the Due Process Clause b/c they were not included in the American polity

· Recognized the right of self-help (common law of recapture); many northern states incorporated this common law rule into their recaption statutes

· Supremacy Clause – legislation of Congress, if constitutional, must supercede all state legislation on the same subject; although it is not enacted under an enumerated power, the Fugitive Slave Act is constitutional (nationalist approach) b/c it is necessary and proper to effectuate Congress’ express powers; moreover, it is consistent w/the intentions of the southern states that Congress would be granted sole authority to regulate this issue

· Rejects Police Power – although states have retained, under the Constitution, the power to regulate slavery through the police power, Story denies that such regulations can interfere w/or obstruct the “just rights of the owner to reclaim his slave”

· Dissent (J. McLean): claimant cannot disregard the requirement of the Act to take the fugitive slave before a federal judge or state magistrate before taking the fugitive out of the state
· In slave-holding states, every person of color is presumed to be a slave; in non-slave-holding states, every person is presumed to be free w/o regard to color – Police power should be allowed 

54. Regulation of Slavery in the New Territories
· Missouri Compromise of 1850 included a more stringent Fugitive Slave Act, and was later repealed by the Kansas-Nebraska Act of 1854
· Miller v. McQuerry (C.C.D. Ohio, 1853) – J. McClean rejected constitutional challenge to FSA II
· Abelman v. Booth (U.S. 1859)

· CJ. Taney – sustained the FSA II and held that a Wisconsin state court c/n issue a writ of habeas corpus to free a federal prisoner convicted of violating it

· Dred Scott v. Sandford (U.S. 1857)

· Issue: whether the federal government could claim power over newly-acquired territories versus those territories existing at the time of the Constitution

· CJ. Taney – clause in the Constitution referring to Congress’ authority to make regulations in regards to territories refers only to existing territory and not those newly acquired
· The Missouri Compromise was declared unconstitutional
· The settlers’ interests were the object of Taney’s decision; settlers s/n be proscribed from moving into territory w/their “family and property”; would decide on slavery at accession
· J. McLean – dissenting – regulation of federal territories prior to eventual statehood

· Federal government is entitled to reach its own judgment about slavery; recognized that, eventually, these interests would continue to compete at the State level
L. Secession

55. The case against secession – Lincoln’s arguments

· Perpetuity of the Union is implied, if not expressed, in the fundamental law of government; purpose was to form a “more perfect union”, therefore, the Union was meant to be more than temporary

· Federalism, as expressed by the judiciary, shows that the federal government is supreme

· Even if conceived of as a contract, it cannot be unmade by less than all the parties who made it; unless there was a breach of the contract, there would be no moral justification for revolution

· Threat of succession would give an individual state too much bargaining power

· Slavery may have been fundamentally irreconcilable to the concept of a Union of fee and slave states

56. The case for secession

· Principle embodied in the Declaration of Independence is self-determination
· 10th Amendment – proof that the Union was meant to be tempered by state sovereignty

· Precedent – formation of Union was based on the dissolution of the Confederacy led by a majority

· Fear of sectional politics b/t the North and South at the expense of the South
· Compact Theory – Union is a compact b/t the various states

· Extra-textual interpretation – analogy from contract law (PER), extra-textual evidence can be looked to show that the Constitution was not intended to be overarching; ratification implies a right to rescind that ratification; can the Constitution be considered an at-will contract?

· Parties must determine for themselves the compact’s meaning, whether it has been breach and what is the appropriate remedy (federal judiciary is not an arbiter)

57. Georgia v. Stanton (U.S. 1867)

· Georgia  brought a case against the Secretary of War and urged an injunction against the effort to destroy the existence of Confederate Georgia; eventually dismissed for want of jurisdiction( a political question not susceptible to judicial review (no threat to private rights or private property)

· Legality of Reconstruction did reach the Court in Ex parte McCardle, involving a claim of individual rights affected by the Reconstruction Acts; however, Congress removed the Court’s jurisdiction
M. Modern Federalism – McConnell Article
58. Modern Federalism

· Framers and ratifiers intended the authority of the States to be far greater, and that of the federal government far less, than it has turned out to be

· Erosion of local autonomy may have been inevitable, given the constitutional structure and technological and social change ( cannot place the ‘entire blame’ on the Court

· Federal system of dual sovereignty promotes three complementary objectives

59. To Secure the Public Good
· W/o a check on externalities from localized government, national government should step in; however, there are advantages of decentralized decision-making:

· Responsiveness to diverse interests and preferences – maximizes public welfare by allowing smaller systems reflect local desires and allowing individuals to freely move
· Destructive competition for the benefits of government – unit of decision-making must be large enough to reflect full costs and benefits, but small enough to minimize destructive competition (  localized control is more efficient and less wasteful

· Innovation and competition in government – local governmental units have a greater opportunity and incentive to pioneer useful changes ( often salutary (races to the top) but sometimes destructive (races to the bottom); one’s view of the allocation of authority for specific issues depends on substantive outcomes rather than a general theory of federalism

60. To Protect “Private Rights”
· State and local governments are better protectors of liberty; but history has shown that the federal government can be a primary protector of individual liberties

· Liberty through mobility – factional oppression is more likely to occur in more homogenous jurisdictions of individual States; but oppression at the federal level can be more dangerous
· Self –interested government – two distinct dangers inherent in republican government: oppression of the rulers’ and tyranny of the majority; dual sovereignty combats both
· Diffusion of power – rights of the people are best protected in a system in which two distinct governments control each other; diffusion of power, in and of itself, is protective of liberty

61. To Preserve the Spirit and Form of Popular Government
· Anti-federalists believed consolidated national government would lead to aristocratic or despotic rule:

· Enforcement of laws – obedience to the law, in a republican government, must rely predominantly upon voluntary compliance; necessarily implies small units of government
· Nature of representation – representatives in a smaller unit of government will be closer to the people; geographically concentrated minorities are more likely to achieve representation

· Public spiritedness – public spiritedness can be cultivated only in a republic of small dimensions; public spiritedness is a product of participation in deliberation over the public good
62. Fundamental Rights 
· Some issues are so fundamental to basic justice that they must be taken out of majoritarian control altogether and subjected to a single national rule; has nothing to do w/federalism

63. Popular Constitutionalism?
· Most of the Court’s retreat from federalism has been a product of deference to democratic choice

· Constitution is everyone’s responsibility, not just the Supreme Court
· Restoration of constitutional order requires a renewed sense by the people of the relation of state sovereignty to the public good, individual liberty and popular government

IV. Constitutional Polity

N. Slavery in the U.S.

64. Thurgood Marshall, Reflections on the Bicentennial of the United States Constitution (1987)

· Constitution is not a document whose meaning is forever fixed – government devised was defective from the start and required several amendments, a civil war and momentous social transformation to attain a system of constitutional government and its respect for individual freedoms and human rights

· Omissions of a polity in the constitutional framework were intentional
· The words slave and slavery were carefully avoided in the original document
· The “self-evident truth” of equality applied only to white men
65. Fehrenbacher, The Slave Holding Republic (2001)

· Founding generation considered slavery and slaves as an integral part of the country and its economy
· Constitution was a necessary compromise on the issue of slavery, but it’s provisions were not aimed at continuing or protecting slavery as an institution; intended to create a stronger federal system of governance in accordance w/the enumerated powers of the federal government

· Case for a proslavery Constitution is as strong as that for an antislavery Constitution
66. Garrisonian point of view

· There would not have been a constitution if compromise on the issue of slavery was not reached

67. Frederick Douglas, “The Constitution of the U.S.: Is it Pro-Slavery or Anti-Slavery?” (1860)

· Rejects that the Constitution was written to guarantee a property right in man (slavery) ; suggests that, for the law to contemplate such a purpose, it would have to be clearly expressed and not inferred

· Debates in its formation were kept out of the public in order that the people should adopt, not the secret motives or unexpressed intentions of the framers, but the text itself

68. The Constitution and its pro-slavery (or anti-slavery) slant

· Prohibition of the slave trade for 20 years (1808)

· Anti-Slavery – safer to discuss the international slave trade rather than the domestic slave trade; reflected the moral discourse (condemnation of British imperialism and reality of slavery)

· Douglas – suggests that the end of the slave trade was viewed as the end of slavery
· Pro-Slavery – 20 year gap may have been seen as a chance for a sea change in political opinion
· The 3/5 representation/tax rule

· Taxation and representation worked against each other in coming to this fraction
· Douglas – this is an incentive to free slaves in order to increase representation

· The Fugitive Slave Clause
· Racism and the lack of political capital may have prevented unity against this issue

· May have appeared reasonable (virtual extension of the Full Faith and Credit Clause); reflected a belief that the federal government was meant to protect property while state government created property rights ( sacred principles of liberty and property
· Douglas – clause applied to indentured servants, and not to slaves b/c slaves were property
· Federal powers, the structure of the senate and the electoral college

· The structure of the senate and the electoral college are institutions that stand in the way of national majoritarian policy-making and gave disproportionate power to slave-holding states

· Douglas – Slave insurrection clause gives power to the federal government to end slavery; while slavery exists, insurrections are possible and abolition is the only way to end the threat
69. The Antelope (U.S. 1825) – Slaves as property

· A case “in which the sacred rights of liberty and of property come into conflict w/each other”

· Although slavery is contrary to the laws of nature (natural law of liberty and a right to one’s labor), international law has not adopted these principles; U.S. must recognize the claims of the slaveholders

70. Dred Scott v. Sandford (U.S. 1857)

· Whether the descendents of slaves, when emancipated or born to freed parents, are citizens of a State in the sense in which the word citizen is used in the Constitution

· Public opinion and State legislation
· Blacks had always been though of as inferior or as property; every state recognized this unequal relationship; non-slave-holding states actively denied citizenship to blacks

· Declaration of Independence
· If blacks were included, the framers would have been inconsistent w/their principles
· Constitution
· Blacks were not included nor intended to be included in the concept of “people” or “citizen” as conceived by the framers; they had no rights or privileges but those that the government might choose to grant them; 20-year slave trade and the fugitive slave clauses show that blacks were not intended to be included in the polity ( no right to liberty!

· Full Faith and Credit Clause
· Southern states w/n have accepted a Constitution that entertained blacks as citizens since that would have given free blacks the “rights and immunities” they were systematically denied
· Federalism
· Cannot confuse the rights of citizenship granted by a State w/that as a member of the Union; Constitution granted the federal government the exclusive right to establish a uniform rule of naturalization ( no state can introduce new members into the constitutional community

· Dissent (J. Curtis):

· Cannot conceive of the Constitution as depriving free blacks of their status as citizens; even if a state were to confer citizenship upon free blacks, that would not necessarily entitle them to citizenship across the board; states can deny aspects of citizenship on account of age, sex and want of legal qualifications; citizenship is not dependent upon possession of any particular political or civil right ( bundle of rights analogy
O. Native American and the American Political Community

71. Native Americans and Citizenship

· Johnson v. M’Intosh (1923) – one cannot be, concurrently, a citizen of their tribe and the U.S.

· Dred Scott (1857) – Native Americans were recognized as a sovereign group; if an individual were to leave his nation or tribe, and live among the white population, they would be entitled to the rights and privileges that belong to an emigrant from any other foreign people

72. Relationship b/t the Government and Native Americans

· Cherokee Nation v. Georgia (U.S. 1831)

· Plurality: rejected that the Cherokee Nation was a foreign state and dismissed the claim for lack of jurisdiction; cannot retain sovereignty w/in the borders of the U.S. (domestic dependent nation)
· Dissent: actual practice (i.e., treaties) confirmed that the U.S. treated Natives as a separate nations
· Worcester v. Georgia (U.S. 1832)

· Georgia’s anti-Cherokee laws were unconstitutional; only the U.S. federal government had jurisdiction over Native Americans; the Court’s decision appeared to protect Native Americans from intervention by the States, but it did nothing to protect them from the federal government
· Constitutional question is who, the federal government or the states, has the authority to regulate relations w/Native American tribes; Commerce Clause gives the federal government authority to regulate commerce, but the contentious issue was how far this authority could be extended

· Under Indian law, we find different appellations of tribal sovereignty – “sovereign”, “dependent sovereigns”, etc.; in the development of Indian law, there has been major sea changes in the federal orientation toward Native Americans

73. American Indians and the 14th Amendment

· Federal court decisions held that Native Americans d/n fall w/in the 14th Amendment b/c they were considered to be members of distinct and independent political communities

· Elk v. Wilkins (U.S. 1884)

· Decision: held that Native Americans could only become citizens of the U.S. through naturalization; rejected entitlement to citizenship by virtue of birth w/in the U.S. boundaries

· Dissent: 14th Amendment referred to representation excluding “Indians not taxed”; this language was intended to avoid making citizens of Indians who still held allegiance to tribal governments

· In 1924, Congress passed legislation naturalizing all “Indians” born w/in territorial limits of the U.S.

P. Women’s Citizenship

74. Antebellum Era

· Women were considered citizens, but were denied political rights based on a theory about the relationship b/t the obligations of political citizenship, economic dependency and family structure
· Only propertied individuals had the necessary independence to make political decisions
· Domestic relations – family governance was considered under the regulation of the male head of a propertied household, who was obligated to support and represent the interests of dependents
· Shanks v. DuPont (U.S. 1830)

· J. Story – a married woman’s political rights to choose her country of allegiance were not affected by loss of independent property and contractual rights under the common law rules of coverture ( first recognition by the Court that women had any form of political rights
· The Seneca Falls Declaration of Sentiments (1848)

· Explicitly based on the Declaration of Independence
· Asserted woman’s autonomy and advocated for rights previously kept from women

75. Women and the 14th Amendment:
· Suffragists, who had worked for the passage of the 13th, were bitterly disappointed by §2 of the 14th Amendment (introduced the word “male” into the Constitution)

· Minors’ theory – suffrage was guaranteed b/c the right to vote was linked to the citizenship guaranteed by §1 and b/c disenfranchisement lowered the status of citizens vis-à-vis other citizens

· Susan B. Anthony – 14th extended to all an equal right to vote; otherwise, it would have been superfluous b/c civil equality was automatically guaranteed by the 13th and Article IV §2
· 15th also guaranteed the right to vote b/c it prevented states from denying the vote on account of previous condition of servitude (marital status reduced women to a condition of servitude)

· Minor v. Happesett (U.S. 1874)
· Explicitly rejected the suffragist argument re the 14th (intended only to enfranchise blacks); history shows that women and children were always considered citizens w/o the right to vote

76. 19th Amendment (1920)

· Prohibited discrimination in voting on the basis of gender; changed the assumptions about political representation (representation should be based on the individual rather than the household)

· There were divergent policies espoused in the field of labor law after the adoption of the amendment
· Some favored legislation that gave preferential treatment to women on the basis of unequal bargaining power and economic inequality
· Others argued for an Equal Rights Amendment that would end all discrimination based on sex
· Does the 19th have anything to say about women’s social and economic equality?

· The scholarly question – whether the 19th can function as a general protection for the rights of women outside of the right to vote as the 14th, in conjunction w/the 13th and 15th, was used for race

Q. Other Minority Groups

77. The Treatment of Asians
· The Chinese Exclusion Case (U.S. 1889)

· Decision: in the absence of a treaty, Congress has the authority to exclude non-citizens

· See Korematsu
78. Manifest Destiny, Empire and the Expansion of the Polity

· As the U.S. expanded west, it began to annex territories whose previous rulers had more liberal race policies; though these territories had racial problems, the distinction was not made on a legal basis

· Treaty of Guadalupe Hidalgo (1848) – gave Mexicans full citizenship, but the laws of citizenship in this period was governed by rules of the individual States, which were often racist

· Insular Cases (U.S. 1901) – Status of Puerto Rico
· Puerto Rico is a territory of the U.S. but not for purposes of the Commerce Clause
· Distinction was made b/t regulations affecting territories and the internal trade b/t States; extension of rights to the inhabitants of newly-acquired territories was limited to constitutional rights (civil rights), not political rights such as suffrage and citizenship

· Dissent: alluded to the Slaughter-House Cases, which held that the U.S. included D.C. and the territories, and determined that Congress’ ability to regulate commerce included that b/t the States and the territories; in addition, the inhabitants of the territories are guaranteed fundamental rights

79. Religious Diversity and the Constitution
· Reynolds v. United States (U.S. 1878)

· Decision: suggested that an acceptance of the defense of religious freedom may be go too far and allow an individual to act in a way so socially destructive or unacceptable so as to make the doctrines of any individual religious belief superior to the laws of the land ( religious minorities d/n fully benefit from constitutional guarantee of freedom of religion and Free Exercise Clause
V. Congressional Powers

R. Taxing and Spending Power

80. United States v. Butler (U.S. 1936) – The Power to Tax and Spend
· Madisonian view – power to tax and spend for the general welfare is limited to enumerated powers

· California Railroad Cases (U.S. 1888)

· Established that Congress has the power to finance interstate transportation projects b/c it is related to the complete control and regulation of interstate commerce

· Hamiltonian view – the power is substantive and limited only by the requirement that the acts are exercised in the “general welfare”; the purpose of the legislation must be general and not local

· This view was followed in Butler and is the status of the law today!

· Steward Machine Company and Helvering (U.S. 1937) – National Problem
· Both held provisions of the Social Security Act as constitutional; SSA was designed to alleviate a problem that had become national in character and to find a method in which all public agencies, both state and federal, could work together to a common end; the statutes d/n require the state to surrender powers essential to their “quasi-sovereign existence”

81. Distinction b/t a Tax and a Penalty
· Distinction b/t tax and penalty is tenuous
· Bailey v. Drexel Furniture Co. (1922) – invalidated Child Labor Tax Law of 1919
· Where one sovereign is limited to imposing a tax only, the power of regulation rests in the other

· Court has upheld tax laws that have regulatory effects if the scheme appears, on its face, as a tax (revenue building) rather than a regulatory measure (penalty)

· Sonzinsky v. United States (U.S. 1937) – upheld federal law requiring registeration w/the IRS and an annual payment of $200 tax for each transfer of a firearms

· A tax is not any less the tax b/c it has a regulatory effect; the courts d/n have the competency to inquire into the hidden motives of Congress to exercise a constitutionally given power

82. South Dakota v. Dole (U.S. 1987) – Spending Power as a Regulatory Tool
· Congress can act indirectly through its spending power to encourage uniformity
· First – the exercise of the spending power must be in pursuit of the “general welfare”, though Congress is entitled to considerable deference

· Second – Congress must condition receipt of federal funds unambiguously, enabling states to exercise choice knowingly (consent of the States); conditioning must be specific

· Third – condition on federal grants might be illegitimate if unrelated to the federal interest

· Fourth – other constitutional provisions may provide an independent bar to the conditional grant of federal funds; cannot amount to compulsion rather than encouragement

· Dissent (J. O’Connor): a statute s/n be too attenuated in the linkage b/t the national interest (i.e., drunk driving) and the particular conditions imposed (i.e., under-inclusive and over-inclusive); the statute is regulatory rather than w/in Congress’ spending powers
83. Federalism and the Spending Power

· Morrison raised the stakes for constitutional doctrine in the spending power
· Following Dole, Congress could require states to adopt legislation essentially the same as the VAWA or else risk not receiving federal funds; this “intrusion” on federalism by another means (spending power) would not raise the flag as did the direct legislation in Morrison
· Does the distinction b/t commerce and spending powers make sense in that the latter requires the federal government to “pay for” state regulation
· The question for future cases is whether the Court will limit the spending power ( this is an issue under the commandeering cases (federal spending should be reflected in obtaining state compliance – one of J. Scalia’s concerns and J. Souter’s beef)

· The conservative direction of the Butler Court was intended to signal a discernable difference b/t statutes that were tolerable under these powers and those that were not ( Butler signals a limit
· What is Consent: 

· What is coercive when states may act idiosyncratically in response to federal conditions?

· Federal taxation power (and the spending that follows) may in effect limit the ability of states to act, or at least provide the same benefits that the federal government can; this may cause states to avoid possible activities in lieu of federal activity; this is a de facto limit to state sovereignty

S. Treaty Power

84. Treaty Power as an Augmenter of Congress’ Powers

· Missouri v. Holland (U.S. 1920) – treaty can override the States’ authority to regulate private relations on the basis that national regulation was justified for the purpose of the treaty to be attained

· Treaty power can be viewed as either:

· 1) deferring to the competing interests of the nation versus those of the states
· 2) as a balance b/t those competing interests
· 3) as an inherent power of the national government to serve vital national interests

85. Treaty Power is not a Guaranteed Means of Circumventing the Constitution

· Insular Cases (U.S. 1901) – Status of Puerto Rico

· Concurrence: Puerto Rico cannot become an incorporated territory just through the treaty power; an act of incorporation must occur to bestow Constitutional privileges upon an acquired territory
· Dissent: decision to make a treaty that will create a territory cannot be lightly entered into; acquisition was legitimate and places the territory w/in the constitutional rule of uniformity

· Reid v. Covert (U.S. 1957)

· Plurality opinion that stated that the treaty power c/n confer power upon Congress, or any other branch, which is free from the restraints of the Constitution

· Can Congress use its treaty power to create state obligations through enactment of treaties?
T. Commerce Power
vi. Regulation of the Interstate Economy

86. Supremacy Clause
· Supremacy Clause (Art. 6, §2) – gives the federal government supremacy where laws may conflict w/state-enacted laws
87. Commerce Clause
· Commerce Clause (Art. 1, §8) – gives Congress the right to regulate trade w/foreign nations, among the several States and trade w/Native Americans

· Three doctrinal issues:

· Whether the particular subject of congressional regulation is “interstate commerce” as distinguished from some local activity?

· Are the purposes of a regulation consistent w/the purposes for which Congress was delegated the power to regulate interstate commerce?

· Whether a particular instance of congressional regulation of interstate commerce runs afoul of the reservation of powers to the states recognized by the 10th? – “dual federalism”

· The Court’s application of the Commerce Clause has emerged in three areas for regulation

· 1) Regulation of the channels of interstate commerce (i.e., Darby and Heart of Atlanta Motel)

· 2) Regulation of a) the instrumentalities of interstate commerce or b) things or persons in interstate commerce, even though the threat may come only from intrastate activities

· 3) Regulation of things or processes that directly effect interstate commerce

· In early cases, extent of authority turned on direct/indirect effect (i.e., Hammer v. Dagenhart)

· Today, the activity must substantially affect interstate commerce (i.e., Jones & Laughlin)

88. The States’ “Police Powers” as a Constraint on the National Commerce Power

· Mayor of the City of New York v. Miln (U.S. 1837)

· D/n pass the three-part test laid out above; the act is an exercise of the State’s police power

· Purposes vs. Means – as long as a state is legislating for a purpose w/in its retained powers, it may circumvent powers enumerated to Congress no matter what means it uses

· Dissent (nationalist): States d/n have the authority to enact laws that act upon subjects beyond their territorial limits or that trench upon the authority of Congress to regulate commerce

· Full power to regulate commerce implies the whole power and leaves no residual power to the States; federal government must retain the means for exercise of its enumerated powers

89. Congress’ Plenary Commerce Power

· Gibbons v. Ogden (U.S. 1824)

· Power to regulate commerce is applicable to all external concerns and internal concerns that affect the states generally; but not to those completely w/in a particular state or that d/n affect other states or the federal government’s authority

· A valid congressional regulation of interstate commerce pre-empts inconsistent state regulations
· Mayor of the City of New York v. Miln (U.S. 1837)

· Exclusive grant of power in Congress is only so if:

· 1) it is explicitly declared in the clause giving such power

· 2) it is prohibited to the states

· 3) exercise of the power by the States would be incompatible to a similar power in Congress

· Dormant Commerce Power – may a State regulate commerce in the absence of an Act of Congress?
· Marshall suggests, in Wilson v. Black Bird Creek Marsh Co., that state action is not inconsistent to Congress’ “dormant commerce power”
· The Subject of Interstate Commerce – Persons

· Mayor of NYC v. Miln (1837); power to regulate commerce cannot be extended to persons

· Groves v. Slaughter (U.S. 1841) – The Interstate Slave Trade

· J. McLean and CJ. Taney: denied that slaves were an item of commerce; even if described as merchandise, that cannot divest them of their quality as persons as designated by the Constitution; however, the power over slavery belongs to the States

· If slaves were an item of commerce, Congress could regulate the interstate slave trade

· J. Baldwin: slaves were an item of commerce, the regulation of which lay w/Congress

· Regulate or prohibition of  dangerous goods (including regulation of morals)

· Champion v. Ames – The Lottery Case (U.S. 1903)

· If a state can properly regulate for the moral good, Congress should be able to provide that commerce will not be “polluted by the carrying of lottery tickets” from one state to another

· Dissent: power of the state to impose restraints and burdens on persons and property in the conservation and promotion of the “public health, good order and prosperity” – police power – is a power originally and exclusively belonging to the states

· Jones & Laughlin Steel (U.S. 1937)
· Upheld National Labor Relations Act as part of a federal policy to eliminate the causes of certain substantial obstructions to the free flow of commerce (encouraging the right to unionize); statute goes no further than to safeguard a fundamental right of employees

· United States v. Carolene Products Co. (U.S. 1938)

· Assumption of a rational basis – upheld the Filled Milk Act (1923); Congress has the power to prohibit shipment of adulterated foods in interstate commerce

· Judicial review – should presume the existence of facts supporting legislative judgment for social and economic legislation; the assumption of rationality should only be discarded in light of contradictory evidence

· Carolene Products essentially discards the use of concepts like the police power or substantive limitations derived from common law categories
90. Distinction b/t the Local and the National

· Cooley v. Board of Wardens (U.S. 1851)

· Mere grant to Congress of the commerce power d/n deprive the States of power to regulate the means; although Congress has legislated on this issue, its legislation manifests an intention to leave regulation to the States ( functional approach to adjudicating state regulations affecting interstate commerce (would become influential after 1937)

· Hammer v. Dagenhart (U.S. 1918) – Child Labor Law
· Ability of Congress to regulate/prohibit the transportation of commodities b/t states is subject to 1) the character of the particular subjects dealt w/and 2) the governmental, state or national, requirement of prohibition in order to regulate ( this element is lacking – the act d/n regulate transportation, but aims to standardize the age of children employed in mining and manufacturing
· Commerce Clause was not intended to give Congress a general authority to equalize possible economic advantage; grant of commerce power was not a grant of police power over the local
· Dissent (J. Holmes): if an act is w/in Congress’ enumerated powers, indirect effects are negligible
· United States v. Butler and Carter Coal Co. (U.S. 1936)

· Commerce is equivalent to intercourse for the purposes of trade
· Mining of coal and agriculture constitute the intercourse of production, not trade; mining, manufacturing and agriculture are purely local in character
· United States v. Darby (U.S. 1941) – Overturns the Distinction
· Facial motivations – whether intended to regulate interstate commerce through wage regulation or intended to directly regulate wages, d/n change the fact that such regulation is not a forbidden invasion of State power (Congress is no longer required to hide true intentions); the regulation has the purpose to prevent interstate commerce from being used as a tool for unfair competition

· Explicitly overturns Hammer v. Dagenhart and puts aside the rationale in Carter Coal ( recognizes an overlap b/t federal power to regulate interstate commerce and the States’ police powers (10th Amendment becomes a truism)
· Jones & Laughlin Steel (U.S. 1937)
· Stream of commerce argument is not necessary; activities that have a close and substantial relation to interstate commerce must be protected so that commerce is free from burdens; any regulation whose subject is employees is considered w/in the commerce power

· Test Case? – this case may be too archetypal for interstate commerce; inflows and outflows are enough for the Court to define interstate commerce; Jones & Laughlin was not so particularly special; the Court was open to broad definitions of interstate commerce

· Mulford v. Smith (1939) and Wickard v. Filburn (1942) – New Deal

· Upheld Agricultural Adjustment Act, acknowledging agriculture as commerce

91. The Development of the Effects Doctrine

· Schechter Poultry (U.S. 1935)

· Draws a distinction b/t direct and indirect effects on interstate commerce
· Indirect effects – cannot be considered w/in the federal government’s power b/c it would intrude upon State authority; specifically, wage and hour regulations, which do affect costs and prices, d/n have any direct relation to interstate commerce and cannot be regulated by federal act; federal regulation would become a question of discretion rather than power
· Railroad Retirement Board v. Alton R.R. (U.S. 1935)

· Legislation created compulsory retirement age and package for railroad industry; although the railroad may be considered an instrumentalities of commerce, the program extended to already-retired employees, implying that it was a mechanism for shoring up income stream of retirees

· J. Roberts – rejected the legislation as overreaching by Congress; invoked substantive due process
· Where Congress d/n legislate a scheme w/a close enough connection b/t the ends and the means of legislation, it cannot be upheld; existence of a viable alternative was also a factor

· Carter Coal Co. (U.S. 1936)

· Direct/indirect – distinction turns, not upon the magnitude of cause or effect, but upon the manner in which the effect has bee brought about; local nature of labor relations makes an issue to be regulated locally; interstate commerce cannot attach until a commodity enters into commerce

· Dissent (J. Cardozo): direct and indirect must not be read too narrowly (the power should be as broad as the need that evokes it); discards simplicity of distinction b/t direct and indirect
· Wickard v. Filburn (U.S. 1942) – Overturns the Effects Doctrine
· Even if an activity is local and cannot be regarded as commerce, it may still be reached by Congress if it exerts a substantial economic effect on interstate commerce, irrespective of whether it would be defined as direct or indirect; a single incidence is not trivial when taken together w/that of many other similarly situated farmers (see Breyer’s dissent in Lopez)

vii. Federalism and the Commerce Clause in Civil Rights and Social Legislation
92. Civil Rights Act of 1964
· In prohibiting race discrimination, Congress had to choose b/t relying on its commerce powers and its explicit authority under §2 of the 13th and §5 of the 14th
· Reliance on the 14th would require the Court to confront and overrule the Civil Rights Cases
· Congress chose to rely primarily on the Commerce Clause in enacting Title II of the Civil Rights Act of 1964 (prohibiting discrimination in public places)

· Jurisdictional Hook – effect on interstate commerce
· Heart of Atlanta Motel v. United States (U.S. 1964)

· Commerce Clause gives ample power to Congress; noted that Congress had enacted moral legislation in other areas under the Commerce Clause; declined to consider other sources
· Katzenbach v. McClung [Ollie’s Barbeque] (U.S. 1964)

· Congress’ consideration of the negative impact of discrimination on interstate commerce in relation to restaurants established along highway routes was sufficient fact-finding; in isolation, the sale of goods may be small, but cumulative impact must be considered (Wickard v. Filburn)
· J. Douglas – Congress should and could have relied directly on the 14th
· Such reliance would be have a more settling effect and put an end to obstructionist strategies

93. Private Enforcement under the Commerce Clause – 11th Amendment Barrier

· Seminole Tribe of Florida v. Florida (U.S. 1996)

· Court held that Congress cannot subject the States to lawsuits under the Commerce Clause

· Alden v. Maine (U.S. 1999)

· The federal government could enforce its laws (under its enumerated powers) and private parties could bring suits for injunctive relief, but private parties c/n collect damages from States for violation of federal law in either federal or state court (also decided on federalism grounds)

· Significance ( Congress can subject states to suits for money damages only through legislation passed under its Reconstruction Power

94. The Rehnquist Court and the Three Categories to the Commerce Clause

· Rehnquist Court – even under the modern, expansive interpretation of the Commerce Clause, Congress’ regulatory authority is not w/o effective bounds (Lopez and Jones & Laughlin)

· The three categories

· 1) the use of the channels of interstate commerce
· 2a) the instrumentalities of interstate commerce
· 2b) the things or persons in interstate commerce
· Jurisdictional element

· 3) those activities having a substantial relation to interstate commerce
· Activity must “substantially affect” interstate commerce

· Categories 2b and 3 are the two areas that the Court will look at, though 2b has yet to be targeted

· Could Congress have passed the test by moving the categorization of the statute from category 3 (substantial effects test ) to category 2b (jurisdictional element)? ( Congress did so w/the second Gun Free School Act; however, this is not a guarantee

· Original Intention of the Commerce Clause

· Imagine there are two principles of the original understanding of commerce:

· 1) the federal government would regulate things that were truly interstate

· 2) the states would retain control over most regulation

· Majority seems willing to sacrifice the first principle; the dissents, the second

95. The Substantial Effects Doctrine – Lopez (1995) and Morrison (2000) 
· CJ. Rehnquist and the Majority:

· Federalism – division of authority intended to ensure protection of fundamental liberties; healthy balance b/t the States and the federal government reduces the risk of tyranny and abuse
· Standard of Review – the test under Category 3, those activities having a substantial relation to interstate commerce, requires that the activity must “substantially affect” interstate commerce

· 1) – activity in question should be some sort of economic endeavor; even under Wickard’s aggregation principle, the regulated activity should be of an apparent commercial character

· 2) – the statute should have a jurisdictional element that limits the reach to a discrete set of violators; the statute cannot be overly broad; the means must be tailored to fit the end; jurisdictional element may be enough (but what does may entail?)

· 3) – existence of congressional findings facilitates the judicial inquiry into whether or not the legislature properly adduced that a particular activity substantially affects interstate commerce even if no substantial effect is visible to the naked eye

· Existence of legislative findings is not probative; judiciary is the final arbiter on this issue
· 4) – linkage b/t the activity and interstate commerce must not be so tenuous so as to give the federal government an ability to regulate any and all activity that may have a similar relationship (“but for” causal connection is not mediated by aggregation of effects)

· Constitution requires a distinction b/t  what is truly national and what is truly local
· JJ. Kennedy and O’Connor:
· Limits the holding
· Recognizes that a single, national market is still emerging and the Commerce Clause s/n be gutted so as to make it insufficient to support an exercise of national power
· However, proposes that some characterizations of commerce s/n pass muster
· J. Thomas:
· Acknowledges that a revolution took place to reach the current definition of the Commerce Clause, but the Court’s interpretation should be re-examined and applied narrowly, as intended
· The current interpretation, in conjunction w/that of the Necessary and Proper Clause, makes superfluous other enumerated powers ( continued adherence will allow Congress to appropriate state police power under the guise of regulating commerce (Morrison)
· J. Thomas may be suggesting that another revolution is required to turn back the clock
· Dissents (JJ. Breyer and Souter):

· Substantial Effects on Commerce – Category 3 

· Power to regulate commerce encompasses the power to regulate local activities if they, in the aggregate( i.e., cumulative effect of all similar instances), significantly affect interstate commerce (Gibbons v. Ogden and Wickard)

· When State inaction has a negative impact on interstate commerce, can Congress step in?

· Congress should be allowed to step in when the evidence suggests that the States have not adequately alleviated the burden placed on individuals

· J. Breyer: the economic/non-economic distinction is not easy to apply

· Why should more narrow tailoring matter if the aim is the same? – these Acts could be found w/in Congress’ power to enact legislation “necessary and proper” for commerce
· Standard of review
· Under the commerce power, rational-basis review expresses the recognition that the Court has no sustainable basis for subjecting economic regulation to judicial policy judgments
· Congress has the institutional competency to determine substantial effect, not the Court; courts should judge the connection w/a degree of flexibility

· The correct question is not whether the regulated activity sufficiently affected interstate commerce, but whether Congress could have had a rational basis for so concluding

· Sufficiency of evidence should be enough to satisfy the requirement of rational-based decision-making; majority’s reasoning suggests that the substantial effects test is a factual inquiry dependent upon uniquely judicial competence

· Admonished the Court for inconsistency in comparison to civil rights legislation
· Suggests that there is an inverse relationship b/t the level of sufficient evidence to pass the rationality-based review and the level of scrutiny applied to a suspect classification
· From Laissez faire economics to Federalism 

· Concerned that the substantive due process of Lochner, w/notions of liberty and property characteristic of laissez-faire economics, is being revivified through federalism

· Majority is virtually overturning jurisprudence developed in response to the economic realities; no need to overturn past precedent b/c those realities are still present 

· No general doctrine implies that the national and state governments are each to exercise its powers so as not to interfere w/the free and full exercise of the powers of the other (Garcia)
· Plenary nature of federal power is demonstrated in the constitutional reservations to federal power over the slave trade and port preferences

· Politics, not judicial review, should mediate b/t state and national interests
· As the strength and jurisdiction of the national government inevitably increase there is a growing need to respond to a “national” economy, especially for “national” problems
· Gibbons recognized that the only limit on Congress’ plenary powers is popular will

· 10th Amendment – s/n be interpreted as broadly circumventing federal action
· 17th Amendment –cannot be considered a rip in the Framers’ fabric in need of repair
· J. Souter: basically suggests the same means as J. Thomas – revolution – but his aim is different

96. Economic vs. Non-Economic
· Intrastate activity being regulated has to be of some ‘economic endeavor’
· Court speaks categorically of the distinction and d/n give any hint as to what would be acceptable

· Dissents d/n respond to the practicable problems alluded to by the majorities (the theoretical boundaries if the Court allowed Congress to extend its powers to ‘tenuous’ relationships)
· Majority’s view is that any interpretation of the commerce power that makes it difficult to draw the lines b/t federal power and state power is faulty
· Response – as commerce grows, and Congress’ commerce power grows w/it, federalism must recede; this assumes that Congress’ commerce power lives w/in the framework of federalism

· Perhaps there should be some constitutional amendment to determine the boundaries b/t the states and the federal government? ( Court has avoided the need for frequent amendment by construing the Constitution in a way that is flexible for changing circumstances (i.e., Garcia)

U. The 10th Amendment as a Limit on Congress’ Power

97. Relationship b/t the 10th and 11th Amendments

· 10th picks up many of the issues that fall through the cracks of 11th jurisprudence
· Judicial immunity d/n mean that the states are immune from any incursion on their sovereignty; this is where the 10th comes into play

· Deals w/the ability of Congress to make the States act in a way that they want the States to act
· 10th seems to be broader than the 11th – former applies to state and local officials, whereas the latter applies to the states and their instrumentalities (check the language)?

· There are two branches to this jurisprudence – the Garcia and Printz branches

98. Application of Federal Laws to the States – The Garcia Line of Cases

· Maryland v. Wirtz (U.S. 1968)

· Upheld Fair Labor Standard Act as applied to State institutions on two theories:

· Darby – Act prevents unfair competition b/t enterprises of different States (costs of all inputs, not just those w/a direct relation to commerce go into the calculus and are fairly regulated)

· Jones & Laughlin – Act also prevents labor strife that might disrupt the flow of goods

· National League of Cities v. Usery (U.S. 1976) – overruled Wirtz
· Whether an Act w/in the scope of the Commerce Clause is constitutionally barred b/c it is applied directly to the States and subdivisions of States as employers

· Decision: Federalism – the functions of state and national government are essentially separate and independent; Congress may not abrogate the States’ otherwise plenary authority
· States are not mere factors in the “shifting economic arrangements” of the economy, but are coordinate elements in the system established by the Framers

· Act would forbid choice by the States in labor policies (same could be said for private actors)

· Prof. Powell argued that National League of Cities is written as a structural, rather than textual, opinion: even the invocation of the 10th itself avoids careful examination of the language; it is used to exemplify broader structural implications of the federalism; part of the reason may be that the 10th d/n have language that explicitly defines states’ rights

· Dissent: laws w/in the commerce power may not infringe individual liberties, but there is no restraint based on state sovereignty requiring or permitting judicial enforcement

· Garcia v. San Antonio MTA (U.S. 1985) – overruled National League of Cities
· Decision (J. Blackmun): overturned National League of Cities
· Federalism – State sovereign interests are more properly protected by procedural safeguards inherent in the structure of the federal system than by judicially created limitations
· Even w/the changes since 1789, the fundamental limitation that the constitutional scheme imposes on the Commerce Clause to protect the “States as States” is one of process rather than one of result (substantive restraints must find their basis in procedural limitations)

· Legal formalism – found that the kind of reasoning in National League of Cities requires a form a legal formalism that is not manageable; by giving states an out from federal labor standards, public entities have an economic advantage over private actors ( states d/n need this kind of protection (Carolene Products Footnote 4 rationale applied to the states)

· Dissent (J. Powell):
· Questions whether the availability of the democratic process is sufficient to guarantee that particular exercises of the Commerce Clause power will not infringe on state sovereignty
· Usurpation of functions traditionally performed by the States by federal overreaching undermines the balance of power b/t the States and the federal government ( it is at the state and local levels – not in Washington – that democratic self-government is best exemplified

· Dissent (J. O’Connor):
· CJ. Marshall said that all means that are appropriate must be consistent w/the letter and spirit of the Constitution ( spirit of the 10th is that the States retain their integrity in a system of federal supremacy; this principle requires the Court to enforce affirmative limits on federal regulation to complement the judicially crafted expansion of the interstate commerce power
99. Commandeering – The Printz Line of Cases

· Testa v. Katz (1947)

· Established that Congress can give State courts federal subject-matter jurisdiction and that it is not optional for State court to accept the federal question
· J. O’Connor, in New York, suggested that the Supremacy Clause dealt only w/State courts applying federal laws (courts are passive, whereas legislatures are policy-makers)
· However, the common law system allows state courts to make policy

· Printz v. United States (U.S. 1997) – Commandeering Line of Cases
· Brady Act was challenged as violative of the New York principle (Congress cannot command the States to implement legislation) in relation to “commandeering” State executive officers
· Decision (J. Scalia):

· Historical understanding – past practice shows that the Constitution was understood to permit imposition of an obligation on State judges w/in the limits of federal judicial power
· No history of obligations of State executive (besides the Extradition Clause); Federalist Papers suggest that consent is required for their officials to assist the federal government (recent cases under the Spending Power are an exception)
· Structure of the Constitution – constitutional language is limited to giving the judiciary a role in enforcing federal laws; no other branch is implicitly or explicitly given a role
· Framers explicitly chose a structure that allows Congress to regulate individuals, not States; purpose was to create dual sovereignty to protect individual liberties ( power of the federal government would augment immeasurably if given such regulatory powers
· Act violates principles of federalism in that Congress would be able to enforce legislation w/o using federal resources and w/o federal accountability
· Separation of powers – Brady Act effectively transfers the responsibility of the President to local officers of the States w/o meaningful executive control; unity of the executive was intended to insure vigor and accountability; legislation would shatter that unity
· Prior jurisprudence – New York v. United States (1992) – the federal government may not compel the States to act or administer a federal regulatory program; commandeering of legislation is not distinguishable from commandeering of executive action
· Concurrence (J. O’Connor):
· Caveat – voluntary compliance w/the Brady Act and conditioning receipt of federal funds on compliance are allowable; Court d/n decide whether the ministerial reporting requirements pursuant to the Commerce Clause is invalid ( carved out a distinction based on formalism
· Dissent (J. Stevens): Congress may impose affirmative obligations on executive and judicial officers of the states; this d/n implicate coercion of state legislatures as in New York
· 10th – d/n impose restriction on the exercise or limit their scope of delegated powers

· Reasoning that supports why State courts are required to hear cases arising under federal laws is consistent w/the reasoning of why state executive officers should be required to enforce federal laws – congressional acts speak for all the people and all the States
· Historical understanding – constitutional government was designed to enhance the power of the national government, not to provide immunity to state officers

· Structural argument – federal government is politically responsive to national needs and acts in the judgment that the people of each State will benefit
· Un-elected judges should leave the protection of federalism to the political process
· In the name of State’s rights, the majority would aggrandize the federal government ( this sort of overreaching was not intended and was predicated upon reliance on the states
· Prior jurisprudence – rejects the dicta of New York as dispositive; comity b/t the states is no longer the driving force of enacting national standards and rules
· The federal government has been augmented through constitutional development
· Dissent (J. Souter):
· concurs w/J. Souter, but finds Congress has an obligation to pay fair value
· Dissent (J. Breyer):
· Draws connection to the federal systems of European states to show that the problem of reconciling central authority w/democratic virtues of local control is not unique to the U.S.

· Note: Prigg and Printz
· Prigg – presaged the rule laid down in Printz (Fugitive Slave Clause d/n point to any state functionaries to carry out its effect; it may be deemed an unconstitutional exercise of power to insist that the states are bound to provide means to carry out national duties)
· Is the nationalistic view of J. Story being twisted by J. Scalia?

· Alden v. Maine (U.S. 1999) – Immunity in the Courts and Commandeering
· Narrowed the differential treatment of the three branches announced in Printz
· Decision (J. Kennedy): State courts are not obliged to hear damage suits brought against the State itself, even if the State had indeed violated federal law

· Suits brought by the federal government or those brought under the §5 power, and suits brought for injunctive relief as opposed to damage suits are different
· Decision is rooted, not only in the 11th, but in the context of federalism
· State immunity in the State’s own court provides “dignity” and “respect” owed to States as “members of the federation”; plenary federal control of State government processes denigrates the separate sovereignty of the States

· Federal government s/n enjoy greater immunity than the states
· Dissent (J. Souter): appeal to sovereignty was anomalous – dignity of the States implies that they are subject to, not outside of, the law; remedy must exist as a necessary consequence of law

· How is individual liberty guaranteed when valid rights go un-remedied through state immunity?

· When a state violates federal law, does it not violate the due process of law and, therefore, fall under Congress’ jurisdiction under §5 powers? (dissenters d/n question federal immunity)

· Reciprocity may mean that the each government, state and federal, empower citizens for when wrongs are committed by the other, not necessarily that they are immune form prosecution based on a claim arising under the jurisdiction of the other

VI. Reconstruction Amendments

V. 13th Amendment
100. The Scope of the 13th Amendment

· Abolishes involuntary servitude and gives Congress enforcement powers

· The Slaughter-House Cases (U.S. 1873)

· Described the purpose of the 13th as exclusively dealing w/slavery
101. Badges of Servitude?

· The Civil Rights Cases (U.S. 1883) – Private Discrimination
· Enforcement clause of the 13th d/n give Congress the authority to pass all laws necessary and proper for abolishing all badges and incidents of slavery – though the 13th proscribes activity applicable to both the individual and the State, it d/n apply to every act of private discrimination
· Dissent: discrimination practiced by private individuals in the exercise of public or quasi-public functions is a badge of servitude that Congress may prohibit to enforce the 13th Amendment

· Jones v. Alfred H. Mayer (U.S. 1968) substantially undercuts the suggestion that the 13th Amendment d/n prohibit racially discriminatory practices other than involuntary servitude
· Court acknowledged that Congress’ power under §2 of the 13th goes beyond what judges could prohibit under §1; Congress determines “appropriate legislation”
· However, this is an anomalous case – 13th arguments don’t go very far now

· Plessy v. Ferguson (U.S. 1896) – Public Discrimination
· Segregation d/n conflict w/the prohibition on slavery; statute that implies a legal distinction b/t races d/n destroy the legal equality of the races or reestablish a state of involuntary servitude

· Dissent (J. Harlan): arbitrary separation of citizens on the basis of race is a badge of servitude wholly inconsistent w/civil freedom and equality; legislation was intended to perpetuate the perception of blacks as being inferior to whites

W. 15th Amendment

102. Early Enforcement of Political Rights

· Giles v. Harris (U.S. 1903)

· Decision: relief from a political wrong must be given by the State or Federal legislative and political departments ( equity cannot be undertaken to enforce political rights
· Pildes – suggests that the Court was not powerless to enforce a judgment against a State acting unconstitutionally; although Holmes suggests that voting, a fundamental right, can only be enforced by legislative or executive act, this belies the utility of the 15th Amendment?

103. Voting Rights in the Civil Rights Era
· Voting Rights Act of 1965 was an unusual move by Congress to invalidate state practices that no court had, or has to this day, declared per se unconstitutional
· Lassiter v. Northampton Board of Elections (U.S. 1959)
· Prior to Katzenbach and Morgan – unanimously upheld literacy tests; nothing intrinsically discriminatory for a state to impose literacy tests for voting
· However, in passing the Act, Congress flagged literacy tests as evidence of discriminatory intent ( facially neutral literacy tests were being used in discriminatory ways

· South Carolina v. Katzenbach (U.S. 1966)

· §1 of the 15th is self-executing; §2 expressly declares that Congress shall have the power to enforce appropriate legislation; Congress has full remedial powers to effectuate the constitutional prohibition against racial discrimination in voting
· The test to be applied is the same as any express power of Congress in relation to the reserved powers of the States – all means that are appropriate if the end is legitimate (see McCulloch)

VII. 14th Amendment – Economic Liberties and Due Process
X. The Rise of the Substantive Due Process Regime (the Lochner Era)
104. Contract Clause and Due Process – the Natural Law Tradition

· Fletcher v. Peck (U.S. 1810) – overturned by Blaisdell
· CJ. Marshall: invalidated Georgia legislature’s attempt to rewrite a contract agreement; Art. I, §10, which prohibits impairment of contract obligations, ex post facto laws and bills of attainder (legislative act finding that specified individuals are guilty of a crime and punishing them for it)

· Freedom of contract originated in natural law – individuals d/n gain the right to contract through government or positive law; it is an intrinsic right

105. Judicial Protection of Vested Rights

· Concept that, once an interest is vested in an individual, that interest is immune from government divestment; laws violating vested rights violate general constitutional limitations

106. Development of the Substantive Due Process Doctrine

· Period following the Civil War was a time of much social unrest; corporations reacted by pressing courts to protect more vigilantly the rights of property against legislative regulation

· Early pressure for federal judicial intervention came mostly from regulated industries; the Court’s first interventions were not against social legislation but against railroad rate regulation

· Munn v. Illinois (1877) – implied that the Constitution might forbid state regulation of matters that were not “affected w/a public interest”

· Railroad Commission Cases (1886) – explicitly suggested that in extreme cases “reasonableness” might be met for judicial inquiry (legislative power to regulate is not the power to destroy)

· Santa Clara County v. Southern Pacific Railroad (1886) – defined “person” to include corporations and opened the way for direct challenges to regulation by corporations

· Minnesota Rate Case (1890)
· Reasonableness of regulation – “eminently a question of judicial investigation, requiring due process of law for its determination”; may appear as w/in the tradition of procedural due process, but the opinion implied that the judiciary’s role could determine reasonableness independent of legislative or administrative criteria (substantive due process)
107. The Lochner Doctrine

· Lochner v. New York (U.S. 1905)

· 14th Analysis – general right to make contract is a protected liberty of the individual; statute interferes w/the right of contract b/t employer and employee; police power – can reasonably circumscribe rights of both property and liberty, but there is a limit to its valid exercise
· 1) – the Court must consider whether the legislation is a fair, reasonable and appropriate exercise of the police power of the State, or is it an unreasonable, unnecessary and arbitrary interference w/the right of the individual to his personal liberty
· The court can only determine whether an act is w/in the police power of the State

· 2) – whether a statute is or is not repugnant to the Constitution must be determined from the natural effect of the statute when put into operation and not from the proclaimed purpose

· Dissents (JJ. Harlan and Holmes): relies on empirical studies to find the regulation as reasonable
· Constitution is made for people of fundamentally differing views; accident of opinion s/n conclude judgment of whether a statute conflicts w/the Constitution; Constitution was not meant to embody a particular economic theory (i.e., paternalism or laissez faire)
· Adkins v. Children’s Hospital (U.S. 1923)

· Review of D.C. statute (5th due process clause); struck down the law requiring the payment of a minimum wage for women, but not men (relied in part on the 19th to say that the differences b/t men and women in the need for legal protection “have come now almost to the vanishing point”)

· Property Rights and Due Process – Buchanan v. Warley (U.S. 1917)

· Held invalid a Louisville ordinance that prohibited members of one race from residing in majority neighborhoods of another race; decided on the basis of property law (free disposition of property)

108. Political and Economic Theories to the Lochner Doctrine
· Lochner federalized principles of constitutional law – federal courts had jurisdiction over the interpretation of constitutional issues; the police power had to be separated from individual autonomy

· The Court has been paternalistic in determining which industries can and cannot be regulated
· Power to regulate was an attempt to limit social unrest and, therefore, should be squarely w/in the police power of the states ( this type of legislation is often imperfect in that the beneficiary class may be split in support and in that it fails to consider negative externalities (lost wages)

· Redistributive concerns were at the heart of the formation of the Constitution
· Framers sought to protect minority interests – the minority being creditors; much of the consideration of the court was to guard against redistributive aims (class legislation)
· Broader public interests are usually the only end sufficient to warrant means that cause redistributive results; argument is framed in terms of public benefit not being met (market failure)

· The meanings of liberty and property in relation to the right to make a contract

· Liberty of contract as a human right – c/n be trounced upon by any state law designed w/a public interest; however, meaningful freedom of contract may require limits (regulations designed to provide parties in the weaker bargaining position greater ability to shape the contract-making)

· Liberty – expanded to mean the freedom of the individual to enjoy the full use of his/her faculties; criticized for being more than the original phrase meant in English common law
· Gitlow v. New York (1925) – assigned 1st Amendment rights to the category of “fundamental personal rights and liberties” and extended through the 14th
· Property – right to make a contract effects one’s ability to obtain property

· Survey of the Court’s work b/t 1890 and 1934

· Court let stand laws that appeared to protect the health, safety or morals of the general public, but struck down those that were extraordinarily burdensome and where less onerous laws sufficed

· Court continued to permit regulation of railroads and utilities but reviewed the reasonableness of these rates and narrowed the concept of “affected w/a public interest”

Y. The Lochner Era

109. Public Interest Concerns of the States (Contract Clause and Due Process)
· Nebbia v. New York (U.S. 1934) – Substantive Due Process
· Decision (J. Roberts): upheld regulation
· Due process – demands only that the law is not unreasonable, arbitrary or capricious and that the means selected have a real and substantial relation to the result; milk industry can be subjected to regulation in the public interest
· No closed category of businesses affected w/a public interest

· Dissent (J. Sutherland): milk industry was not affected w/a public interest

· Note: constitutional jurisprudence of Lochner, while not permitting government regulation of wages in a private relationship, did allow judicially supervised regulation of certain businesses affected w/a public interest; Nebbia expanded this category but d/n break w/doctrine

· Blaisdell [The Minnesota Mortgage Moratorium Case] (U.S. 1934) – Contract Clause
· Cases under the contract clause have similarities w/cases arising under the due process clause: both require the Court to determine if a State is interfering w/the free market

· CJ. Hughes: prohibition on suspending the rules of contract is not an absolute one and is not to be read w/literal exactness like a mathematical formula; the States are competent to change or modify the form of remedy, provided that no substantial right secured by the contract is impaired
· Police power of the State – may be exercised to prevent immediate and literal enforcement of contractual obligations, temporarily, where vital public interest would otherwise suffer; States are prohibited from discriminating against the interests of particular individuals
· Concurrence (J. Cardozo): founders c/n have foreseen the changes in the relationship b/t the States and the federal government, as forced by the 14th and the play of social forces
· Dissent (J. Sutherland): intent of the drafters of the Contract Clause was to limit the ability of States to circumvent the obligations of private contract under situations of duress or calamity

110. The New Deal Crisis and the Court’s Initial Reaction to Federal Legislation
· Gold Clause – Perry v. United States (U.S. 1935)
· Court signals to the federal government that its programs are overreaching constitutional powers; indicates a lack of trust in the Executive as a constitutional actor; legislation was upheld, b/c of sovereign immunity and well established principles too strong to overrule

· Commerce Clause
· See Section V:C(i)

· Railroad Retirement Board v. Alton R.R. (U.S. 1935)

· Congress must legislate a scheme w/a close connection b/t the ends and the means

· Schechter Poultry (U.S. 1935)

· Draws a distinction b/t direct and indirect effects on interstate commerce; the Constitution d/n provide for a centralized system of economic advantages

· United States v. Butler (1936)
· Distinction b/t Madisonian view and the Hamiltonian view
· Carter v. Carter Coal Co. (U.S. 1936)

· Decision: majority d/n discuss the price-fixing provision (Contract Clause issue)
· Distinction b/t local (mining, manufacturing and agriculture) and national concerns (commerce is equivalent to “intercourse for the purposes of trade”)
Z. The “Response” to FDR’s Threat to “Pack the Court”

111. “The Switch in Time that Save Nine”
· The Court’s adverse stance to New Deal legislation prompted FDR, recently bolstered by a massive re-election victory, to propose an additional justice for each over the age of 70; the political reaction was prompted by the ruling of unconstitutionality for acts in Carter Coal (BCCA), Butler (AAA) and Morehead v. Tipaldo (state minimum wage for women)

· Others suggested an amendment that would allow Congress to overrule the Court by a 2/3 majority
· Was this an abrupt switch?

· Perhaps the shifts was in the sense of what it means for legislation to be in the public interest; perhaps the Court recognized that the commerce power should reflect the changing nature of the economy ( an integrated economy, not based on slave labor, may need national guidance

112. Substantive Due Process

· West Coast Hotel Co. v. Parrish (U.S. 1937) – explicitly overruled Adkins
· CJ. Hughes: concern for the health and protection of women from unscrupulous employers is close to the public interest; the requirement of a minimum wage, a legitimate exercise of state power, is an appropriate means to achieve that end; exploitation creates a communal burden
113. Commerce Clause

· NLRB v. Jones & Laughlin Steel (U.S. 1937)

· Statute safeguards the right to unionize and to bargain collectively (fundamental right)
· Discrimination and preventative coercion is a proper subject for condemnatory legislation
AA. The Modern Doctrine of Economic Due Process

114. United States v. Carolene Products Co. (U.S. 1938)

· Judicial review – the existence of facts supporting legislative judgment is to be presumed; only in the light of contradictory evidence should the court discard the assumption of a rational basis
· Prohibition d/n infringe due process concerns; ample evidence showed that it was in the interest of public health and the prevention of fraudulent distribution that the Act was passed (nature of the measure is a matter for the legislature, not the courts)

· Carolene Products essentially discards the use of concepts like the police power or substantive limitations derived from common law categories
· Footnote 4 – most legislation could pass the low threshold test of rationality, provided a caveat
· First paragraph argues that judicial review is justified by textual commitments in the Constitution, including most prominently the Bill of Rights (actual and structural interventions into political debate – policing process)

· The second and third paragraphs justify judicial review on the basis of protecting democracy by preventing the distortion and entrenchment of political power by groups (for “discrete and insular” minorities, it suggests that process is a concern in the protection rationale; for religious, national and racial minorities, process is not always a concern) ( template for modern E.P. law
115. Application to the States

· Lincoln Federal Labor Union v. Northwestern Iron and Metal Co. (U.S. 1949)

· Unanimous Court sustained a state prohibition of closed shops; rejected Lochner doctrine and returned to the earlier constitutional principle that states have power to legislate against what are found to be injurious practices in their internal commercial and business affairs, so long as their laws d/n run afoul of some specific federal constitutional prohibition

116. Wiliamson v. Lee Optical Co. (U.S. 1955) – the Penultimate Case
· Due Process – district court found that the regulation, though dealing w/a public interest, was neither necessary nor reasonably related to the end sought to be achieved; the Court rejected this stance
· It is for the legislature, not the courts, to balance the advantages and disadvantages of a regulation
· The law need not be in every respect logically consistent w/its aims to be constitutional; the measure need only be a rational means to correcting an “evil”

VIII. 14th Amendment – Individual Liberties and Due Process
AB. Privileges and Immunities

117. The Slaughter-House Cases (U.S. 1873) – National Citizenship

· Issue: challenge to Reconstruction-era ordinance, passed under the police power to abate a nuisance, requiring butchers to use a monopolistic slaughterhouse; πs sued, declaring that the law abridges the privileges and immunities of citizens of the U.S. under the 14th Amendment

· Decision (J. Miller): Privileges and Immunities
· 14th Amendment overturned Dred Scott and grants citizenship to the U.S. and the resident-State; but there is a distinction b/t being a citizen of the U.S. and the individual States

· 14th speaks only of the privileges and immunities of citizens of the U.S. and not of the individual States; 14th d/n transfer authority to determine protection for all civil rights to Congress

· Majority carves out a small set of privileges and immunities applicable to national citizenship; “fundamental rights” – the basic rights of liberty, contract, protection in and use of the courts, etc.

· Dissent (J. Field):

· The fundamental rights, privileges and immunities, now belong to an individual as a citizen of the U.S. and is not dependent upon citizenship of any particular State

· The act monopolizes labor; this is an abrogation of an individual’s right to enjoy one’s labor; the 14th protects U.S. citizens against the deprivation of their common rights by State legislation

· Dissent (J. Bradley): purpose of 14th was to provide to all people of the U.S. national security against State violation of fundamental rights of the citizen; 14th was purposefully general to apply to all
· The mischief that was rectified was not limited to slavery, but also to the spirit of insubordination and disloyalty and to intolerance of free speech and free discussion that led to unequal legislation
118. Concepts in the Slaughter-House Cases
· Privileges and Immunities Clause of Art. IV, §2, d/n grant substantive rights; it only prevents States from granting rights to its citizens and denying these same rights to citizens of other States

· The States are to protect fundamental rights (i.e., Myra Bradwell – right to choose one’s profession relates to citizenship of a state and not the federal government)

· In contrast, the Court acknowledged that the 14th protects certain rights against infringement by a citizen’s own State; these are federal rights (i.e. those guaranteed through civil rights legislation)

· This case takes the text of the Constitution that had the greatest propensity to expand the rights of individuals (“privileges and immunities”) and completely gutted it of any future use

119. Total Incorporation?

· The dissents suggest that natural rights, those in the Bill of Rights and civil rights legislation, are incorporated into the 14th and become binding on all States; no Court has affirmatively followed this

AC. Substantive Due Process and Selective Incorporation
120. Incorporation of the Bill of Rights
· Barron v. Baltimore (U.S. 1833)
· Bill of Rights affirmed the various rights against the central government but none against the States; rights that were affirmed sounded more of localism than libertarianism

· 1830’s onward
· Antislavery crusaders developed a declaratory interpretation of the Bill of Rights that viewed it as affirming and declaring pre-existing higher-law norms applicable to all governments

· 14th Amendment
· Inclusion in the Bill of Rights was strong evidence that a right was a fundamental privilege or immunity; what were initially protections of State autonomy became the basis for nationalism

· Slaughter-House Case strangled the Privileges and Immunities Clause

121. Development of Selective Incorporation Doctrine

· Chicago Burlington Case (U.S. 1897)
· Held that states were bound to the principle of just compensation laid down in the 5th Amendment

· Patterson v. Colorado (U.S. 1907)
· J. Harlan (dissent) – Privileges and Immunities Clause encompasses 1st Amendment freedoms

· Gitlow v. New York (U.S. 1925)
· Incorporated freedom of speech and of the press as among the fundamental personal rights and liberties protected by the Due Process Clause of the 14th from impairment by the States

· Palko v. Connecticut (U.S. 1937)
· J. Cardozo, in refusing to extend the 5th’s protection against double jeopardy to state criminal trials, distinguished b/t aspects of the Bill of Rights that were “of the very essence of a scheme of ordered liberty” and those that were not; rights of the latter kind s/n be imposed upon the states

· Adamson v. California (U.S. 1947)
· Set the scene for a debate on the relationship b/t the Founder’s Bill of Rights and the Reconstructionists’ 14th Amendment

· J. Black (in dissent): total incorporation theory – 14th  incorporated all the rights and freedoms of the Bill of Rights and made them applicable against the States
· J. Frankfurter (concurrence): 14th required States to obey principles of fundamental fairness and ordered liberty, principles that might sometimes overlap w/the Bill of Rights
· Brennan’s Selective Incorporation – purported to play by Frankfurter’s ground rules while reaching Black’s results; Court’s analysis could proceed clause by clause, fully incorporating any provision deemed fundamental w/o deciding in advance whether each would pass the test

122. Race and Incorporation

· The Court took some opportunities through the post-Giles period to carve out a role for itself in determining issues of race in the South; this was seen in application of criminal law principles; nonetheless, Shelley was surprising when it came down

· Korematsu v. United States (U.S. 1944)

· Dissent (J. Jackson): construction of the Due Process Clause that will sustain the order is a far more subtle blow to liberty than the promulgation of the order itself; a rationalization of such an order under the Constitution validates the principle of racial discrimination in criminal procedure

· Ex parte Endo (U.S. 1944)

· Concurrence (J. Roberts): would find that the detention rules violate the guarantees of the Bill of Rights, especially the guarantee of due process of law

· Shelley v. Kraemer (U.S. 1948)

· Judicial enforcement of a racially discriminatory covenants is an act of the state and w/in the purview of the 14th ( 14th protects from discriminatory state action proscribing the rights to acquire, enjoy, own and dispose of property

· Bolling v. Sharpe (U.S. 1954) – Reverse Incorporation

· 5th d/n contain an Equal Protection Clause as does the 14th, but these concepts are linked in protecting rights of citizens; segregation constrains the individual liberty of black children
· Loving v. Virginia (U.S. 1967)

· Due Process – freedom to marry, regardless of race, cannot be infringed upon by the state

AD. Modern Substantive Due Process

viii. What are Fundamental Rights and How Should the Court Approach Them?

123. Introduction to Modern Substantive Due Process

· There has been a tradition of American constitutional thought that argues that constitutional rights can exist outside or can be implied from the basic constitutional order, the narratives of American history and identity or the deepest meanings of liberty and equality in a free and democratic republic

· These “implied fundamental rights” can be grounded textually as among the Privileges and Immunities of national citizenship, among the “liberties” protected by the Due Process Clause of the 14th, or among those rights whose existence is presumed by the language of the 9th Amendment

· The method of discovering and articulating these implied fundamental rights is open to debate
· Some argue that these rights can be discovered through the methods of judicial reasoning, the practice of moral philosophy, or in the understandings of conventional morality
· Others look to tradition, to the conventional ethics of the American people, or to the underlying narratives of American history

· Critics frequently deny that such fundamental rights can exist or that they are discoverable by judges w/the precision to resolve constitutional debates or w/the political authority to bind the polity

124. Organizational Aspects of Substantive Due Process

· Number of justifications for invalidating legislation in the name of some constitutional right or value:

· Protecting majoritarian morality – to counteract process failure and minority sponsored legislation; morality is used broadly and advisedly – should generally be understood to mean social understandings (this is akin to the anti-anti-discrimination argument)
· Protecting traditional morality – may or may not be the morality that the majority attests to (what are the sources for traditional understandings of morality?)

· Protecting the “best” morality – Court should step in to protect what is perceived as the “best” values that can be found in comparison w/other concepts of morality (what are the sources? – consider J. Blackmun’s reliance on medical evidence and the possibility that legislatures could do likewise – especially at a later point – and come to different conclusions; cf. Brown)

· What is morality being protected against?
· Present-day legislation – the first question to ask, though, is what is “present-day”

· Dead hand of the past – protection from out-dated viewpoints; if part of what makes the role of the Court legitimate, under the process-oriented theory of due process (Carolene Products), one of the system failures of process is the inability of legislatures to get rid of old laws

· Isn’t this like hitting a walnut w/a hammer? – seems excessive for a court to invalidate legislation on constitutional grounds w/o first engaging in dialogue w/the legislature

· How do we determine the source of the “moral” sentiment?

· There are present-day sources as well as historical sources; the current state of State legislation, throughout the country, can be used as evidence of where the country as a whole is going

· There is a level of generality often expressed – how is that level of generality defined 

· Where does a particular practice fit into the moral milieu? – defining the practice in terms of how the law operates can be determinative of its constitutional nature (J. Scalia’s Lawrence Dissent)
· Once something has been defined as fundamental, is it necessarily the case that only the courts can protect those rights (i.e., judicial review as the sole means of protection) or can “the people” be a force in protecting a moral belief (i.e., was Colorado Amendment 2 justified?)

· What is the implication of this argument for popular constitutionalism?

· Once the moral principle has been identified and rooted in the Constitution; it may be necessary to determine how the Court should approach the issue (level of scrutiny)

· Should the U.S. be viewed as a single country w/a single current or conventional morality? – it is questionable whether there is a consistent moral order throughout the country; does the right to mobility imply a right to have the same moral understanding follow our movements?

125. The Lochner Era Precedent

· Modern doctrine of fundamental rights is heir to three traditions: 1) it continues the tradition of judicial protection of rights; 2) it is an outgrowth of the resurgence of judicial protection of individual rights; and 3) it owes much to the Lochner era of economic due process

· Meyer v. Nebraska (U.S. 1923) and Pierce v. Society of Sisters (U.S. 1925)
· Court invalidated conviction of language instructor (anti-German statute) and a statute that required students to attend public schools on the basis of rationality review
· Liberty may not be interfered w/, under the guise of protecting the public interest, by legislative action which is arbitrary or w/o reasonable relation to some purpose w/in the competency of the State; determination by the State of what is w/in the police power is subject to judicial review
· Skinner v. Oklahoma (U.S. 1942)
· Invalidates State statute that called for the sterilization of a criminal offender upon a third felony

· Due process – found that marriage and procreation are fundamental “rights”; state authority to sterilize may have far-reaching and devastating effects on majority and minority groups

· Equal protection – arbitrary and unequal treatment for those who have committed intrinsically the same quality of offense has made an invidious discrimination similar to racial discrimination

· Poe v. Ullman (J. Harlan dissenting) – non-textualist approach
· Due process is a balance b/t liberty and the demands of organized society
· It is a rational continuum that includes a freedom from all substantial arbitrary impositions and purposeless restraints; certain interests require a particularly careful scrutiny to justify
126. Griswold v. Connecticut (U.S. 1965)

· Decision (J. Douglas):
· Right to privacy – w/o the peripheral rights, the specific rights would be less secure
· Exists in the penumbra surrounding the specific guarantees of the Bill of Rights
· 9th – enumeration of rights in the Constitution d/n deny those others retained by the people

· NAACP v. Alabama
· Exercise of the States’ constitutional police powers may not sweep unnecessarily broad and invade the area of protected freedoms ( forbidding the use of contraceptives rather than regulating their manufacture or sale is overbroad and has a destructive impact on privacy

· Concurrence (J. Goldberg):

· 9th Amendment – lends strong support to the view that the “liberty” protected by the 5th and 14th is not restricted to rights specifically mentioned
· Does this mean that the 9th is available against the States w/o the 14th or that the 9th is superfluous in consideration of the 5th and 14th?

· Fundamental Rights – cannot be determined by personal or private notions; must look to the traditions and collective conscience of the people to see if the right is fundamental (circular…)

· Teleological interpretation – dissent’s textual interpretation d/n consider the full purpose of the Constitution ( to create a social order free from unnecessary governmental intrusion

· Judicial Review – where fundamental liberties are involved, they may not be abridged by the States simply on a showing of a rational relationship to a proper state purpose; the law must be shown “necessary”, and not merely rationally related, to the accomplish a permissible state policy

· Concurrence (J. White):
· Judicial Review – utterance of a fundamental right d/n obviate the need for judicial review; 
· Strict scrutiny – the right invaded is pertinent, but a state may prevail upon showing of a compelling interest and a determination that the statute is neither arbitrary or capricious
· Dissent (J. Black):
· Right to privacy is not provided for by the Constitution or prohibited from governmental invasion

· Philosophical shortcomings – Meyer and Pierce relied upon the same due process philosophy found in Lochner, a philosophy J. Black cannot accept as being applicable to personal rights
· Separation of Powers
· Judges cannot make decisions w/o consideration of their personal or private notions; the 9th d/n grant the courts the awesome veto power over lawmaking; it was meant, rather, to limit the federal government to the powers granted expressly or by necessary implication

ix. Abortion and Contraception

127. Roe v. Wade (U.S. 1973)

· Decision (J. Blackmun):

· Lochner (J. Harlan, dissenting) – the Constitution is made for people of fundamentally differing views… the accident of our finding certain opinions natural, familiar or novel ought not conclude our judgment upon the question whether statutes embodying them conflict w/the Constitution

· Right to privacy – judicial interpretation has found roots of the right in the 1st and 9th and in the penumbras of the Bill of Rights; right to privacy extends to the choice to terminate a pregnancy
· However, it is not an absolute right – the state retains an interest in regulating abortion procedures ( where fundamental rights are involved, a limitation can only be justified by a compelling state interest narrowly drawn to express a legitimate stake in that interest
· The “potential life’s” interest: pregnant woman cannot be isolated in her privacy – at some point, another interest (potential life) becomes significantly involved and must weigh against the mother’s right to privacy; though the unborn d/n have the interests of whole persons

· Dicta Guidelines – creates a sliding scale of interests for the State:

· The State may not override the rights of the pregnant woman, but it has an important and legitimate interest in protecting the health of the pregnant woman seeking medical treatment, and another important and legitimate interest in protecting the potentiality of human life
· Separate and distinct interest – State’s interest can be expressed as the moral condemnation of abortion and the protection of the general aspects of society’s respect for life (how should this be relevant to stages and how does it gel w/the death penalty?)

· Doctor’s rights? – stresses the role of the attending physician; including the determination of the risk of childbirth vs. the risk of abortion during the first trimester
· Dissent (J. Rehnquist): “liberty” embraces more than the rights found in the Bill of Rights; however, liberty is guaranteed only against deprivation w/o due process; under the traditional test applied to economic and social legislation – rationality review – the State’s valid objective would pass

· Separation of powers – conscious weighing of competing factors is far more appropriate for legislative judgment and is counter to original intent

· Federalism –  (J. White) – concerned that the Court is determining State legislative policy

128. Abortion and the Equal Protection Clause
· Roe is based on a fundamental rights analysis under due process; why didn’t the Court approach the issue under equal protection?

· Women’s rights – why did the opinion ignore the fundamental privacy rights of women (due process) and the equality rights of women (equal protection)?
· Roe was decided before gender discrimination jurisprudence was established (J. Blackmun was part of the concurrence in Frontiero, which declined to join the application of intermediate scrutiny in deference to the passage, or rejection, of the ERA)
· “Maternal health” is possibly inappropriate since the woman is not seeking to be a mother

· Casey upheld the parts of the Pennsylvania law that dealt w/informed consent and parental consent, but invalidated those parts dealing w/the consent of the father

· Father’s rights? – absent in the constitutional equation; doing so would delegate the rights of the State to the father and aggravate the history of patriarchy in reproductive choices

· Geduldig (holding that classifications based on pregnancy were not classifications based on sex) and Feeney (holding that disparate impact in sex discrimination d/n violate equal protection unless it can be shown that the decision-maker acted out of discriminatory intent) undercut the most obvious way of arguing that abortion regulation is sex-based classifications that disadvantage of women

129. Planned Parenthood of Southeastern Pennsylvania v. Casey (U.S.  1992)

· Joint Opinion (JJ. O’Connor, Kennedy and Souter):

· Reaffirms the principles of Roe
· 1) – recognition of a woman’s right to choose to have an abortion before viability and to obtain it w/o due interference from the State; before viability, the State’s interests are not strong enough to support a prohibition or the imposition of a substantial obstacle to the right

· 2) – confirmation of the States’ power to restrict abortions after fetal viability, if the law contains exceptions for pregnancies which endanger the woman’s life or health

· 3) – the State has a legitimate interest from the outset of pregnancy in protecting the health of the woman and the life of the fetus; this principle d/n conflict w/the others

· Due Process – a woman’s personal experience in pregnancy and its historical relevance cannot be grounds for the State to insist that she make the sacrifice of continued pregnancy upon its own vision of the woman’s role, however dominant that vision may be in history and culture

· Stare decisis – rules of stare decisis counsels affirmance of Roe
· Whether the rule in Roe has been found unworkable ( although judicial assessment of state laws will remain, the required determinations fall w/in judicial competence

· Whether the rule’s limitation on State power could be removed w/o serious inequity to those who have relied upon it or significant damage to the stability of society ( though the effect of reliance cannot be measured, neither can the certain cost of overruling Roe (normalized)

· Whether the law’s growth in the intervening year’s has left Roe’s central rule a doctrinal anachronism discounted by society ( cases since Roe accord to its holding; Roe is consistent w/the view that a State’s interest cannot interfere w/the personal choice of conception

· Whether Roe’s factual premises have so changed as to render its central holding irrelevant or unjustifiable ( divergence from factual premises d/n change the central holding

· Guidelines – appropriate line is viability; may appear arbitrary, but the justifications given by the Roe Court are sufficient; Undue Burden Test:
· State is not forbidden from expressing a preference for childbirth and may enact laws to provide a reasonable framework for a woman to make a decision ( respect for potential life has come to be identified w/a state’s interest in dissuading abortions at all times

· Rejects the trimester framework ( States are granted a substantial flexibility in establishing the framework w/in which to limit abortion access; finding of an undue burden is a limitation
· Concurrence/Dissent:
· Interest in protecting potential life is an indirect interest in minimizing offence to those opposed to abortion ( some fundamental rights s/n be left to the whim of an election
· Dissent (J. Scalia):
· Separation of Powers – should be resolved by the democratic process; Constitution d/n protect a right to abortion b/c it is not found in the text, nor is part of a longstanding American tradition

· Lack of reasoned judgment suggests that “liberty” must be conceptualized as a collection of adjectives that simply decorate a value judgment and conceal a political choice

· Undue burden, and its reasoning, is doubtful in application and unprincipled in origin

· Roe was not a statesman-like settlement of a divisive issue; disagreement b/t people should be worked out at the political level of the State ( Court is engaged in ascertaining an objective law, not determining some kind of social consensus
· Dissent (CJ. Rehnquist):

· Family Law Book pp 82-83
130. Balancing Interests
· Should the woman’s interest be considered as an interest against the State, rather than an interest concurrent to the interest of the State?
· How does this determine when the State’s interest is more competitive w/the woman’s interest?

· In Casey, the interest in the woman’s health drops out – the acknowledgement of the right of the state to express its preference for childbirth may be an expression of allowing individuals to realize the implication of their decision (use of paternalism –the police power – to manipulate)

· Choice and autonomy as a fundamental right: does the interest of the State become controlling if we consider its role in protecting the interest of the “unborn” (cf. interest of the uninterested parent)?

· Is the Joint Opinion creating a more defensible statement on abortion?
· World that Roe created on paper was not the world in reality; States were well w/in their rights to limit access to abortions through spending and through the medical profession; there was never access to a positive right to abortion (note that access to childbirth is not a positive right either)

· Did the opinion have any affect on the political aspects of the issue?
· Progressive polarization – as pro-choice elements are forced to defend their position further, it forces pro-lifers to increase their moral condemnation of abortion

· What does it mean for the Joint Opinion to deviate from Roe and then rely on stare decisis?

· Think of J. Scalia’s dissent in Lawrence
131. Stenberg v. Carhart (U.S. 2000) – Partial-Birth Abortion

· Struck down Nebraska law that banned a particular “partial-birth abortion” procedure, but on certain qualifications: the statute should include a health exception post- and pre-viability and the statute constituted an undue burden by proscribing an arguably safer method

· J. O’Connor: noted that Nebraska could redraft the statute to cure its constitutional defects

· JJ. Stevens and Ginsburg: the distinction b/t procedures was irrational (chip away at the right)
· Dissent (J. Kennedy):
· Federalism – Casey provides States w/a constitutional role in defining the abortion debate as the holder of legitimate interests, which can include moral differentiation b/t procedures
· Court should show deference to the physician in the way that they practice medicine

132. The Abortion Funding Cases

· Maher v. Roe (U.S. 1977) – Equal Protection Challenge
· Constitution imposes no obligation on States to pay pregnancy-related medical expenses of indigent women (Roe d/n declare an unqualified right to abortion)

· Equal Protection: statute d/n discriminate against abortion and childbirth; indigent women are not a suspect class or are disparately impacted; statute is rationally based on a state interest of protecting potential life ( cannot be “unduly burdensome”
· Decided by the Roe Court four years later; redefines Roe in the direction taken by Casey
· Dissent (J. Brennan):
· Indigency makes access to abortion not merely difficult but impossible; disparity in funding is intended to coerce indigent pregnant women to bear the child
· Infringements on fundamental rights are not limited to outright denial; the compelling interest (protecting the potential life) is foreclosed by Roe (statute deals w/first trimester abortions)
· Harris v. McRae (U.S. 1980)

· Relying on Maher, sustained the Hyde Amendment to the Medicaid program (prohibits use of federal funds to assist indigents in obtaining abortions unless for health emergency or rape/incest)
· J. Stewart – a woman’s freedom of choice d/n carry w/it a constitutional entitlement to the financial resources of abortion; the woman is still left w/freedom of choice (
133. Abortion and Public Hospital Facilities

· Poelker v. Doe (U.S. 1977) – sustained a St. Louis policy of refusing to permit doctors to perform abortions in public hospitals unless there was a threat to the woman’s health on the basis that Roe allows local bodies to express a preference for normal childbirth

· Webster v. Reproductive Health Services (U.S. 1989)

· Decision(CJ. Rehnquist): refusal to allow abortions in public hospitals leaves a pregnant woman w/the same choices as if the State chose not to operate any public hospitals at all (conceded that a different result may have attached had there been socialized medicine – no private choice)
· Dissent (J. Blackmun): fears for the future – the reliance of women since Roe and the integrity of the Court (these last two things were directly responded to in Casey)

x. Gay Rights

134. Lawrence v. Texas (U.S. 2003)

· Decision (J. Kennedy):

· Due Process – the right to privacy is the right of the individual to be free from unwarranted governmental intrusion into matters so fundamentally affecting personal decisions
· State cannot demean the private existence of a homosexual by making their private sexual conduct a crime; stigma of criminalization is not trivial ( there is no legitimate State interest which can justify the intrusion of the State into the personal and private life of the individual

· Bowers – decided upon a faulty rationale that relied too heavily on history and tradition
· Stare decisis – (Casey) when the Court approaches the question of whether to overturn precedent that recognizes a constitutional liberty interest, it should consider individual or societal reliance on that liberty; Bowers has not induced detrimental or societal reliance

· Equal Protection – declines to decide the case on equal protection grounds (would illicit questions about the validity of a prohibition if drawn differently)
· Concurrence in the judgment (J. O’Connor):

· Equal Protection

· Bowers d/n hold that moral disapproval of a group is a rational basis to criminalize homosexual sodomy when heterosexual sodomy is not punishable

· Standard of review: when a law exhibits a desire to harm a politically unpopular group, the Court has applied a more searching form of rational basis review to strike it down
· While the law applies to conduct, as opposed to identification, the targeted conduct closely correlates to being homosexual; the anti-sodomy law targets more than conduct and is directed towards gay persons as a class
· Due Process – whether a neutral anti-sodomy statute would violate substantive component of due process need not be decided – J. Jackson noted that the Framers knew that there is no more effective practical guarantee against arbitrary and unreasonable government than to require that the principles of law which officials would impose upon the minority be imposed generally
· Dissent (J. Scalia):

· Bowers – chastises the majority for overturning Bowers as opposed to Roe and posits that Lawrence exposes Casey’s extraordinary preference for result-orientation rather than principle
· Due Process – d/n give an individual a right to ‘liberty’; 14th expressly allows States to deprive citizens of ‘liberty’, so long as due process of the law is provided
· Right to privacy is not found w/in substantive due process – penumbral to specific guarantees
· Finds that the majority’s declaration effectively decrees the end of all morals legislation
· Equal Protection
· Statute is facially neutral in application – applies to men and women alike, only discriminating in sexual partners; Loving and anti-miscegenation laws were suspect b/c, though race-neutral, they were based on racially discriminative motives
· Social legislation based on sexual mores d/n garner strict scrutiny
· J. O’Connor’s application of a “more searching form of rationality review” has no basis in the case law (interesting way to describe Romer and Cleburne)
· Leaves on shaky ground laws limiting marriage to opposite-sex couples
· Democratic process – has no problem w/homosexuals promoting ‘their agenda’ through the normal democratic process, but decries the use of the courts to enact social legislation
· Notes: 

· Counter-majoritarian or Anti-federalism – Lawrence continues a tendency of the Court to follow larger political and cultural trends and declare a legal prohibition or practice unconstitutional only when most States have already repealed or greatly limited it
· On a macro level, Lawrence is anti-federalism in that it imposes a single national rule of minimal civil rights protection on States that have contrary rules
· On a micro level, Lawrence is counter-majoritarian in its presumption that the State may not use its police powers to enforce majority views through operation of the criminal law

· Slaughter-House Cases gutted the Privileges and Immunities Clause of the 14th
· Due Process Clause took its place as the basic guardian of fundamental rights as well as the process by which the Bill of Rights were incorporated against the States; should the right of privacy be one of the privileges and immunities of national citizenship?

· Morality as a legitimate state interest, fundamental rights and the level of scrutiny
· Does Lawrence hold that morality is never by itself a sufficiently legitimate state interest to satisfy rational basis review or does it merely hold that morality is not sufficient to overcome the exercise of a fundamental right (right to privacy), which garners heightened scrutiny?

· Can Lawrence be squared w/Casey? – the former suggests that the state s/n determine moral choices for individuals, yet the latter allows the state to do so

135. Goodridge v. Department of Public Health (Mass. Sup. Ct. 2003)

· Decision: Lawrence affirmed that the common human dignity protected by the 14th precludes government intrusion into consensual adult expressions of intimacy and one’s choice of a partner
· Due Process and Equal Protection – merges the standards for both constitutional guarantees

· There are three partners to every civil marriage: two willing spouses and an approving State; marriage creates benefits and rights recognized by the state as a civil institution ( it is for concrete reasons, as well as personal significance, that civil marriage is termed a “civil right”

· Perez and Loving – right to marry means little if it d/n include the right to marry the person of one’s choice, subject to appropriate government restrictions in the interests of general welfare

· Individual liberty and equality safeguards of the Massachusetts Constitution protect both “freedom from” unwarranted government intrusion into protected spheres of life and “freedom to” partake in benefits created by the State for the common good

· Level of Scrutiny – rationality review – Massachusetts Constitution requires, at a minimum, that the exercise of the regulatory authority not be “arbitrary or capricious”; under both the equality and liberty guarantees, regulatory authority must serve a legitimate purpose in a rational way

· Concludes that the marriage ban d/n meet the rational basis test for either due process or equal protection – rejects the State’s three legislative rationales (favorable setting for procreation, optimal setting for child-rearing and preserving scarce financial resources)

· Rejects arguments that recognizing the right of an individual to marry a person of the same sex will diminish the validity or dignity of opposite-sex marriage (cf. race)

· Rejects that considerations of comity prevents according Massachusetts residents the full measure of protection available under the Massachusetts Constitution – federalism
· Invidious Discrimination – absence of any reasonable relationship b/t an absolute disqualification of same-sex couples to enter into civil marriage and protection of the general welfare, suggests that the marriage restriction is rooted in persistent prejudices against homosexuals (Palmore – the law cannot directly, or indirectly give private prejudices effect)

· Remedy – gives immediate remedy by redefining marriage (cf. Vermont’s remedy)

· Concurrence: would resolve the issue directly on the basis of equal protection rather than due process; although marriage laws were not enacted to discriminate, this d/n neutralize their present character

· To define the institution of marriage by the characteristics of those to whom it always has been accessible, in order to justify the exclusion of those to whom it never has been accessible, is conclusory and bypasses the core question of equal protection

· Neither the mantra of tradition, nor individual conviction, can justify the perpetuation of a hierarchy in which couples of the same sex and their families are deemed less worthy of social and legal recognition than couples of the opposite sex and their families

· Dissents:

· Democracy – power to regulate marriage lies w/the Legislature, not the judiciary

· Level of Review – the court is applying some undefined stricter standard than rationality review to assess the constitutionality of the marriage statutes’ exclusion of same-sex couples

· Equal Protection – gender discrimination – follows J. Scalia’s line of reasoning that such statutes are not discriminatory b/c they apply to both sexes and each π is free to marry someone of the opposite sex
· In the absence of discriminatory purpose, State’s marriage statute d/n violate equal protection

· Due Process – marriage statute d/n implicate privacy in the sense that it has found constitutional protection under Massachusetts and Federal law; right to privacy in such matters d/n require that the State officially endorse private choices in order for the right to be constitutionally vindicated

136. The Future of Gay Marriage
· Defense of Marriage Act (1996)

· §1 – forbids federal recognition of same sex marriages for purposes including income tax rules concerning marriage and Social Security benefits

· §2 – relieves states from giving full faith and credit to any public act, record or judicial proceeding respecting a relationship b/t persons of the same sex
· Constitutional issue – whether the statute is consistent w/Full Faith and Credit Clause; consideration must be given a) to whether the Clause is conclusive or if it implies the right of States to refuse recognition under their police powers; and b) to the effect of the second sentence of the Clause, which states that Congress can determine the Clause’s effect

· Equal Protection vs. Due Process – finding a right to same-sex marriage under equal protection and not privacy avoids deciding whether the State must recognize polygamous or incestuous marriages

· The miscegenation analogy – can a similar argument to Loving, that anti-miscegenation laws promoted white supremacy, be made about gender discrimination and male supremacy?

· Sylvia Law – discrimination against homosexuals contributes to the subordination of women

· Andrew Koppelman – taboo against same-sex marriage helps preserve male supremacy and contributes to the subordination of women; gays and lesbians, respectively, are understood to be guilty of one aspect of the dual crime of the miscegenating white woman: self-degradation and insubordination; though this argument associates same-sex marriage w/same-sex intercourse, it can be extended to suggest that gay and lesbian marriage would violate gender roles

· In the analogy w/Loving, it must be understood that the way that racial identity is preserved (segregation) is different from the way that gender identity is preserved (role differentiation)

IX. 14th Amendment – Congress’ Powers Under §5
AE. State-Action Doctrine as a Limit on the 14th Amendment
137. The Civil Rights Cases (U.S. 1883)

· Civil Rights Act of 1875 §§ 1 and 2 provided that all persons were entitled to the “full and equal enjoyment” of use of particular public places subject only to limitations established by law
· 14th Amendment Analysis – 14th prohibits State-action of a discriminatory character
· Private invasion of individual rights is not the subject of the 14th; Congress cannot create a code of municipal law that regulates private rights
· Positive rights are only guaranteed through the power to prohibit actions by States that would circumscribe those rights and privileges ( Congress was not given plenary power by the 14th
· 10th Amendment Analysis – Congress cannot tread on the reserved powers of the States – 1875 Act d/n refer to any supposed violation of the 14th by the States, but lays down rules of private conduct
· Dissent (J. Harlan): 14th – federal citizenship can be enforced by Congress (Federal Police Power); public nature of these functions makes them amenable to regulation

· Pre-War Constitution protected the rights of the slave-owner and thus implicitly authorized Congress to pass legislation assuring the practical enforcement of that right (see Prigg)
· Post-War Constitution protects the rights of Americans to be free from racial discrimination and authorizes Congress to pass legislation necessary to assure practical enforcement of that right
138. Concepts in The Civil Rights Cases
· 14th d/n empower Congress to forbid discrimination by private persons; this holding was partly questioned by a majority in United States v. Guest (U.S. 1966)

· Majority – only States can destroy rights b/c only States can create rights
· J. Bradley (Majority Opinion) had previously written that the 14th applied to State inaction, which would suggest that private action could come under the purview of the Amendment

· Court distinguished two concepts: “of its own force” vs. “extent of enforcement powers”
· Analogous to “corrective legislation” and “primary and direct legislation”

· 14th Amendment d/n of its own prevent private discrimination, as distinguished from discrimination imposed or supported by the state; see Shelley v. Kraemer (U.S. 1948)

· State anti-discrimination legislation is presumptively legitimate whereas federal legislation is not
· Contrasts w/1st – irrelevant whether the 1st rights are abridged at the federal, state or local level

139. State-Action and Judicial Enforcement
· Shelley v. Kraemer (U.S. 1948)

· Judicial enforcement of private covenants is an act of the state w/in the purview of the 14th; extends to judicial enforcement of state common law principles, if those result in the denial of guaranteed rights

· State-Action Doctrine – state-action could have a negative implication if expanded to cover any omission by the state that causes injury to a party’s private rights (vs. constitutional rights)
· Bell v. Maryland (U.S. 1964)

· Dissent: would have decided the case using Shelley and declaring that convictions for trespass (sit-in demonstrations) are a state-action (use of process when private motives are discriminatory)

· This would have left the coast clear for use of the 14th as a rationale for civil rights; majority ducked the question and allowed for the trimming/limiting civil rights litigation

140. State-Action and §5 Powers 
· United States v. Morrison [VAWA] (U.S. 2000) 

· Challenge to the constitutionality of the civil rights remedies created by VAWA; considered whether it could be upheld as an exercise of Congress’ remedial powers under §5

· Decision (CJ. Rehnquist):

· Federalism – limitations inherent in §5 are necessary to prevent the 14th from obliterating the balance of power b/t the States and the National government
· 14th prohibits only state-action and cannot be extended to private conduct, however discriminatory or wrongful (Shelley v. Kraemer, The Civil Rights Cases)

· Disparate Impact – rejects that the Act is remedial in nature to discriminatory conduct of state-actors’ in their disparate treatment of gender-based crimes
· Act is directed at the individuals who have committed criminal acts motivated by gender
· Narrow tailoring – fact that the Act is directed nationally suggests that it is not tailored narrow enough to address the proscribed discrimination

· Dissent: under §5, Congress has authority to enact legislation that prohibits conduct which is not itself unconstitutional (Katzenbach v. Morgan and South Carolina v. Katzenbach)
· Civil Rights Cases jurisprudence should be overturned?

AF. §5 of the 14th Amendment and Civil Rights Litigation
141. Commerce Power or Reconstruction Power?

· Congress had to choose b/t relying on its commerce powers or on its authority under §2 of the 13th and §5 of the 14th; the latter would require the Court to confront and overrule large chunks of its decision in The Civil Rights Cases; in the end, Congress chose to rely primarily on the Commerce Clause in enacting Title II of the Civil Rights Act of 1964 (prohibited discrimination in public places)

· Why did the Court chicken-out from creating a state-action doctrine in the field of civil rights?
· Civil rights became associated w/the Commerce Clause (reflected the Democratic Party’s means of passing civil rights) versus the 14th, which was associated w/the Republicans
· Civil Rights Cases determined that Congress’ powers under §5 d/n extend to remedying private actions of discrimination; if the Court is not willing to overturn the Civil Rights Cases, there must be a generalized sense that Congress has remedial authority under other enumerated powers

· Bell v. Maryland (U.S. 1964) – Consolidated cases from sit-ins at diners for eviction

· Court could have decided this under Shelley, but decided the case on other grounds; the dissent (White, Black and Harlan) would have decided the case using Shelley and declaring that convictions are a state-action in the use of process when private motives are discriminatory
· This would leave the coast clear for use of the 14th for different aspects of regulating conduct that involved the 1964 Act; majority ducked the question and allowed for the trimming/limiting civil rights litigation ( it would have been much harder for the conservatives to shift the jurisprudence if the Court had taken a harder stance in these earlier cases!

142. Alternatives to the Commerce Clause in litigation under the Civil Rights Act of 1964

· Heart of Atlanta Motel and Ollie’s Barbeque (U.S. 1964) – Commerce Clause
· Concurring Opinions of JJ. Douglas and Goldberg – each implied that Congress also had the power to prohibit discrimination in privately owned places of accommodation under §5 of the 14th
· Douglas – decision based on the 14th would have a more settling effect, making litigation over a definitions of commerce inconsequential
· Jones v. Alfred H. Mayer Co. (U.S. 1968) – §2 of the 13th Amendment
· Court acknowledged that Congress’ power under §2 went beyond what judges could possibly prohibit under §1; Congress determines “appropriate legislation” ( very broad power

· However, this is an anomalous case – 13th arguments don’t go very far now

· South Carolina v. Katzenbach (U.S. 1966) – §2 of the 15th Amendment
· §1 of the 15th is self-executing; §2 expressly declares that Congress shall have the power to enforce appropriate legislation; Congress has full remedial powers to effectuate the constitutional prohibition against racial discrimination in voting

· Acceptable use of the enforcement powers; Congress d/n have to wait for the judiciary to find a violation of 15th (case-by-case litigation would be timely and inadequate) ( design of the statute was “permissible” b/c it was narrowly tailored to likely violators
· The test to be applied is the same as any express power of Congress in relation to the reserved powers of the States – all means that are appropriate if the end is legitimate (see McCulloch)

143. Section 5 of the 14th Amendment – the Reconstruction Power

· Lassiter v. Northampton Board of Elections (1959)
· Court found there was nothing intrinsically discriminatory for a State to impose literacy tests
· Voting Rights Act of 1965
· Congress, in passing the Act, flagged literacy tests as evidence of discriminatory intent ( facially neutral literacy tests were being used in discriminatory ways; utilized §5 power to enact 
· Katzenbach v. Morgan (U.S. 1966)

· Decision (J. Brennan): disagrees that Congress is powerless to act under the Equal Protection Clause of the 14th w/o prior judicial determination as to the constitutionality of a law
· §4(e) is appropriate legislation to enforce the Equal Protection Clause under the McCulloch standard (all means that are appropriate if the end is legitimate)
· §5 is a positive grant of legislative power “authorizing Congress to exercise its discretion in determining whether and what legislation is needed to secure the guarantees of 14th”

· Rationality review – only apply heightened scrutiny when someone’s fundamental rights are being denied
· Congress can signal out portions of the population to aid b/c under rationality Congress can address problems as they come up and prioritize (Williamson v. Lee Optical)

· Categorizes the Congressional action in two ways:

· Measure to secure nondiscriminatory treatment in the provision of public services

· Measure to remedy an invidious discrimination in voter qualifications (Dicta); Congress can only add to the Court’s bans but not subtract from them (Ratcheting-up Theory)
· Dissent (J. Harlan):
· Would uphold the language qualification on the basis that it may further state goals of intelligent use of the vote and integration of non-English speakers
· Questions the appropriateness of accepting congressional fact-finding on distinct questions which are essentially judicial in nature

· What are the violations of the 14th in Katzenbach v. Morgan:

· Discrimination against this particular community in public services
· Congress, using §5, has the authority to fashion a remedy in the form of an exemption from the literacy requirement; d/n contradict Lassiter b/c it d/n challenge whether the use of the requirement is a violation of the 14th; instead, there is another violation that is being remedied
· Could Congress prescribe remedies that violate the 14th under §5?

· Application of a literacy test to this community is the violation
· Congress is doing something that the Court foreclosed in Lassiter; Congress is exercising §5 to define and to interpret; Lassiter only applies to Court interpretations of the 14th, whereas Congress can apply a different meaning through congressional fact-finding
· Could Congress structure a remedy that would violate the 14th for similarly situated groups?

144. City of Boerne v. Flores (U.S. 1997) – “Congruence/Proportionality” Rationality Test
· Issue whether Congress exceeded its authority to enact Religious Freedom Restoration Act, which was enacted, under §5, in response to Smith (did away w/the “compelling interest” justification requirement for facially-neutral laws proscribing religion) ( purpose of the law was to restore the compelling interest standard in all cases where free exercise of religion is substantially burdened
· Congress suggests that §5 includes the power to enact legislation designed to prevent as well as remedy constitutional violations; it is a “positive grant of legislative power” (cited Morgan)

· Decision (J. Kennedy):

· Distinction b/t remedial or preventive measures and those that make a substantive change in the governing constitutional law; laws that are too broad and lack connection to the former should be considered substantive in operation and effect ( Congress cannot add to or redefine the limits of a constitutional right through §5 (no dissents from this portion of the opinion)
· Federalism – rejects interpretation of Morgan (above); would give constitutionally impermissible powers to Congress counter to Article V (the amendment process)
· Separation of Powers – broad view of §5 would give Congress primary power to interpret and elaborate on the meaning of the 14th through legislation; the Judicial Branch interprets the Constitution, acting w/in its province to “say what the law is” (Marbury)

· Standard of Review – Congruence/Proportionality – RFRA is neither remedial or preventive; too out of proportion to such goals so as to be considered responsive to constitutional concerns
· RFRA’s substantial burden test d/n even rise to the level of a discriminatory effects or disparate impact test, which might be evidence of discriminatory intent (Washington v. Davis)

· See J. Stevens’s concurrence and J. O’Connor’s dissent for a discussion on the constitutional friction b/t the Free Exercise and the Establishment Clauses
· Substantive side of Katzenbach v. Morgan and Boerne
· Congress has not relied upon the “ratcheting up” theory b/c it predicated civil rights legislation on the Commerce Clause; legislation coming out of the ‘60s had little to do w/§5; the State-action requirement of the Civil Rights Cases was recognized as an impediment (it may not have been…)
· Remedial side of Katzenbach v. Morgan and Boerne
· Idea of congruence means that we ask whether what Congress is remedying/preventing is in fact a constitutional violation ( issues for consideration and §5 triggers:

· 1) – whether the conduct Congress is remedying is prohibited by the 14th
· 2) – whether the State can be held liable (State-action doctrine) (i.e., Morisson)
· 3) – whether there is impact or intent (i.e., Boerne)
· 4) – level of scrutiny (i.e., Garrett) (inverse relationship)
145. Rubenfeld’s Critique – The Anti-Anti-discrimination Agenda

· Separation of Powers – emphasizing respect for the constitutional text and the plain-meaning difference b/t a power to enforce and a power to define or interpret, the Court has held that Congress cannot under §5 alter the judicially interpreted meaning of the provisions of the 14th Amendment

· §5 allows Congress to act only in a way calculated to redress conduct that would violate the 14th as construed by the judiciary

· Congress has no general power to create new civil rights or to prohibit discrimination beyond the 14th itself; b/c the 14th’s provisions (as interpreted by the judiciary) apply only to State action, Congress has little or no power to reach private conduct

· Ignores the 13th and relies on the Civil Rights Cases, which reflects the same constitutional premises toward the 14th that produced Plessy and the Slaughter-House Cases
AG. 11th Amendment as a Limit on §5 of the 14th Amendment

146. The Reconstruction Power (§5), the 11th Amendment and Sovereign Immunity

· Fitzpatrick v. Bitzer (U.S. 1976) – Congress can use its §5 powers to abrogate the 11th’s sovereign immunity (in extension of applying the 14th) so that private parties can bring suits against the States
· Seminole Tribe of Florida v. Florida (U.S. 1996)
· Rehnquist Court – Congress cannot subject the States to lawsuits under the Commerce Clause
· Alden v. Maine (U.S. 1999)
· Rehnquist Court – federal government could enforce its laws (under its enumerated powers) and private parties could bring suits for injunctive relief, but private parties c/n collect damages from States for violations of federal law in either federal or State court

· Significance
· Congress can subject States to suits for money damages only through legislation passed under §5; both Boerne’s and Morrison’s limitation of §5 effectively determines when private parties can sue states for money damages when states violate federal law, including federal civil rights laws

· Federalism
· Limitation of Congress’ commerce power and §5 reflect the Rehnquist Court’s approach to federalism – States s/n be subjected to blanket federal legislation
· Commerce power may be considered too broad in effecting state behavior
· §5 power may be considered “not specific enough” to tackle “past discrimination” (remedial function) or to prevent future discrimination (preventative function)

147. §5 and Rationality Review

· Kimel v. Florida Board of Regents (U.S. 2000)

· Congress c/n abrogate the sovereign immunity of the States in suits under the Age Discrimination in Employment Act, which was w/in Congress’ commerce power; although Congress wished to abrogate the States’ 11th, the Act was not a proper exercise of §5 powers

· Classifications based on age are subject only to a test of rational basis
· Act is out of proportion to a supposed remedial or preventative object and was an attempt to substantively redefine the States’ legal obligations w/respect to age discrimination

· Dissent: unwilling to accept Seminole Tribe as controlling precedent
· Limitation of Congress’ authority under the commerce power is improper judicial activism 

· Board of Trustees of the University of Alabama v. Garrett (U.S. 2001)

· Issue: whether Congress acted w/in its constitutional authority by subjecting states to suits in federal court for money damages under Americans w/Disabilities Act (ADA)
· Decision: such suits are barred by the 11th, which has been construed by the Court to prohibit suit against a non-consenting State by its own citizens in federal court

· Legal Test – Congress may not abrogate the 11th on the basis of its enumerated powers; however, sovereign immunity was necessarily limited by the enforcement provisions of §5
· Congress’ power to “enforce” the 14th includes the authority to both remedy and to prevent violations by prohibiting a somewhat broader swath of conduct, including that which is not itself forbidden by the 14th’s text
· It is the responsibility of the Court to define the substance of constitutional guarantees; §5 legislation reaching beyond the scope of §1’s actual guarantees must exhibit congruence and proportionality b/t the injury to be prevented or remedied and the means adopted

· Standard of review – Cleburne – disabled are a “quasi-suspect” class subject to the minimum rational-basis review applicable to general social and economic legislation
· State-action subject to a rational-basis scrutiny d/n violate the 14th when it rationally furthers the purpose identified by the State ( if special accommodations for the disabled are required, they have to come from positive law and not through equal protection
· §5 – (§1applies to actions committed under the color of state law) – §5 is exercised only in response to state transgressions ( legislative record fails to show that Congress identified a pattern of irrational state discrimination; evidence of “adverse, disparate treatment” often d/n amount to a constitutional violation

· Anecdotal evidence that individuals have been discriminated against d/n impute an intent to discriminate on the part of the state
· Dissent: under §5, Congress reasonably concluded that the prescribed remedy constituted an appropriate way to enforce the basic equal protection requirement of the Constitution; substantive obligations of the Equal Protection Clause apply to State and local entities alike

· Legal Test – §5 grants the same broad power as the Necessary and Proper Clause (Morgan) ( requirement to provide “reasonable accommodations” d/n fall outside the scope of §5
· Standard for review – requires a determination of whether Congress’ conclusions were reasonable, not whether there was adequate evidentiary support in the record
· Congress is not limited by those same limitations that stem from the judicial process

148. §5 and Intermediate Scrutiny 

· Nevada Dep’t of Human Resources v. Hibbs (U.S. 2003) 

· Whether Congress acted w/in its constitutional authority by abrogating that States’ immunity for purposed of the family leave provision of the Family and Medical Leave Act of 1993 (FMLA)

· Decision (CJ. Rehnquist):

· Legal Test – Congress may enact prophylactic legislation proscribing facially constitutional conduct, in order to prevent and deter unconstitutional conduct
· But the Court defines the substance of constitutional guarantees
· §5 legislation reaching beyond the scope of §1’s actual guarantees must exhibit “congruence and proportionality b/t the injury to be prevented or remedied and the means adopted to that end”; §5 cannot be utilized to redefine the States’ legal obligations

· Standard of Review – gender-based classifications are subject to heightened scrutiny ( States’ record in participation in, and fostering of, gender-based discrimination in the administration of leave benefits is weighty enough to justify the enactment of prophylactic §5 legislation; concludes that the FMLA is congruent and proportional to its remedial object
· Dissents:
· More appropriate scheme would mandate that States administer leave on a gender-neutral basis; points out that statutes inconsistencies (greater leave to women, yet no violation)
· Congressional legislation that targets discrimination must target particular violators; finds that prophylaxis may be acceptable when the remedy is applied beyond the violation; but prophylaxis is not acceptable if the remedy is applied beyond the violator
149. What explains the difference b/t Kimel and Garrett, on the one hand, and Hibbs on the other?

· Heightened Scrutiny
· Congress should be given more leeway in remedying discrimination subject to heightened scrutiny b/c it is less likely that Congress is trying to interpret the Constitution more strictly than the Court and the States are more likely engaging in invidious discrimination
· Distinguishing b/t old and new rights
· Court is willing to give Congress a freer hand in imposing liability on States where it believes questions of race and gender equality are concerned; other discriminations are not central values

· Don’t take a good thing too far
· Court is sensitive to the possibility that extending its federalism precedents to highly visible and consequential civil rights statutes would stoke public reaction and undermine its authority (is this a plausible explanation after Morrison and Bush v. Gore?)

150. 11th Amendment Jurisprudence
· Chisolm v. Georgia (U.S. 1793)

· Held that States were liable to suit by private individuals, even though it had not waived sovereign immunity; prompted adoption of the 11th
· 11th – “The judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State”

· 11th Amendment cases – all that is at issue is the application of a congressional statute to the States
· These cases are suggesting that suits brought by private parties against the State on the basis of a federal claim for particular relief, damages, are subject to immunity; federal enforcement and certain private actions brought for injunction against states are not at issue

· Private right of action is created as an incentive to enforce federal legislation; it is often too costly for Congress to do so through federal enforcement; this incentive depends on obtaining damages

· Should the Court consider that the constitutional bargain, embodied by the 11th, changed as the powers of the federal government grew (especially after the Civil War)?
· Court has begun to apply the Chisom rule, State immunity, along the following path:

· Federal court – diversity jurisdiction – citizen of a different state
· Federal court – diversity jurisdiction – citizen of the same state
· Federal court – federal question – citizen of a different state
· Federal court – federal question – citizen of the same state (Seminole Tribe)
· State Court – federal question – State’s own citizen (Alden v. Maine)

· Express abrogation of State immunity by way of the Reconstruction Amendments was held constitutional – theory was that these came later in time to the 11th and could abrogate immunity

· Commerce power – Court has waffled on this; Seminole Tribe is the state of the law today, but the liberals on the Court disagree w/this interpretation
X. 14th Amendment – Equal Protection Clause and Civil, Political and Social Rights
AH. Civil, Political and Social Rights in the Pre-New Deal Era

151. Original Understanding of the Equal Protection Clause

· The Slaughter-House Cases (U.S. 1873)

· Equal Protection was intended to apply to racial discrimination and can only be pleaded to invalidate such laws ( this language was brand new for constitutional purposes; implies that this right cannot be applied to just any case in which a group is systematically targeted for regulation

· Strauder v. West Virginia (U.S. 1880) – Extension to Political Rights
· Equal Protection – denial of the right as citizens to participate in the administration of the law as jurors b/c of race is practically a de jure brand of inferiority and a stimulant to racial prejudice (13th – “badge of inferiority”) and impedes equal justice under the law
· A State has the right to determine qualifications of its jurors as long as the discrimination d/n touch upon the motives of the 14th (discrimination b/c of race or color)

· Dissent: equal protection only extends to civil rights, which are distinguishable from political rights; civil rights are personal and absolute; political rights are conditional and dependent
· Civil vs. Political Right – should Strauder be viewed as a 15th case (analogizing jury service to the right to vote) or was it appropriately rationalized under the equal protection doctrine?

· If we view it as the right to serve on juries it may seem a political right; if we view it as a right to be judged by one’s peers, it may seem to be a civil right; the extension of civil rights to blacks seems like a natural step towards extending political rights to black men

· De jure vs. de facto exclusion – facial exclusion (de jure) from juries is unconstitutional b/c it is a symbol of assertions of inferiority, but actual exclusion (de facto) was kept alive

· Minor v. Happesett (U.S. 1874) – 14th Not Applicable to Women
· Explicitly rejected the suffragist argument re the 14th (intended only to enfranchise blacks); history shows that women and children were always considered citizens w/o the right to vote

152. Plessy v. Ferguson (U.S. 1896) – “Separate but Equal Doctrine”

· Decision (J. Brown):

· Separate But Equal – 14th was intended to enforce the equality of the races before the law, but not to abolish distinctions based upon color or to enforce social equality or a commingling; segregationist laws d/n necessarily imply inferiority and fall w/in the states’ police power

· Rejects “whiteness as property” argument
· Police Power – not an absolute; must be reasonable and extend only to laws enacted in good faith for the promotion of the public good and not for the oppression of a minority; reasonableness can be determined by reference to the standards of society
· Dissent (J. Harlan): Constitution is color-blind; neither knows nor tolerates classes among citizens; 14th d/n permit public authority to know the race of those entitled to protected civil rights

· 13th – arbitrary separation on the basis of race is a badge of servitude wholly inconsistent w/civil freedom and equality; intent of the legislation was to perpetuate the perception of black inferiority
· Discrimination vs. Segregation:

· Implicitly contrasts “discrimination” w/“segregation” – Constitution prohibits only the former
· 14th was not intended to create perfect equality; segregation continued even in states where political rights of blacks were enforced; debate on the boundary b/t political and civil rights suggests that it is unlikely the framers intended equal protection to extend to social rights
· Another view – federal troops had just left the South; segregation placated Southern opinion; Southern blacks were not pushing for school desegregation but for public accommodation
· Whites d/n recognize class distinctions in the black community – “separate but equal” trampled upon the dignitary claims of upper-class blacks
153. Facial Neutrality and Equal Protection
· Pace v. Alabama (U.S. 1883)
· Upheld state prohibition of interracial marriage and enhanced punishment for interracial adultery or fornication on the basis that the law punished both individuals equally, regardless of their race

154. Enforcement of Equal Protection

· Giles v. Harris (U.S. 1903)

· Facts: blacks were refused registration as voters in Alabama “arbitrarily” on the basis of race 
· Decision (J. Holmes): found it “impossible to grant the equitable relief” for two reasons:

· 1) – Court determines cannot register the complainants b/c doing so would circumvent the purpose of registration schemes in general (determining qualifications of potential voters)

· 2) – equity cannot be undertaken to enforce political rights; relief from a political wrong must be given by the State or Federal political departments 
· Dissents: alludes to Wiley v. Sinkler and Swafford v. Templeton, which held that the refusal to permit voting by an individual is an actionable offence; Harlan suggested π was entitled to relief
AI. Desegregation

155. Establishing Desegregation as the Law of the Land

· Sipuel v. University of Oklahoma Board of Regents (U.S. 1948)
· Held that a black person c/n be denied entrance to a public law school on the basis of race; on remand, the trial court suggested that a separate law school would be an option
· Fisher v. Hurst (U.S. 1948) – Court refused to desegregate a state law school

· Sweatt v. Painter (U.S. 1950)
· Held that the hastily established law school for blacks d/n and could probably not provide an education equal to that offered by UT Law School
· McLaurin v. Oklahoma State Regents – decided the same day – held that state restrictions on “intellectual commingling” of students based on race w/in a school was unconstitutional
· Cummings v. County Board of Education
· Sought injunction to continue operation of white public school until black one resumed operation
· Gong Lum v. Rice – Chinese π contended that the Plessy doctrine was misapplied to him
· Derrick Bell – interest convergence theory
· Black progress only occurs when the interests of whites converge w/those of blacks

156. Brown v. Board of Education of Topeka, Kansas (U.S. 1954)

· Supreme Court requested that counsel in Brown answer the following questions in rehearing:

· What evidence is there that the intent of the Reconstruction Congress contemplated or d/n that the 14th would abolish segregation in the public schools?

· If neither the Congress nor the States understood this implication of the 14th, was it nevertheless the understanding of the framers of the Amendment a) that future Congresses might pursue such an option under the 5th, or b) that it would be w/in judicial power, in light of future conditions to construe the 14th as abolishing segregation on its own force?

· Is it w/in the judicial power, in construing the 14th, to abolish segregation in public schools?

· Decision (CJ. Warren):

· Legislative and reconstruction history is too inconclusive (i.e., state of public education differed)
· Precedent – past cases have not revisited the Plessy doctrine (see above)
· These cases directly question whether separate but equal tangible facilities can truly be equal in public education ( Sweatt and McLaurin – separation of pupils of similar age solely based on race generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone
· Decided on the basis of the Equal Protection Clause, d/n consider the Due Process concerns
· Brown distinguished Plessy w/o overruling it
· Raises the question of whether the Court felt Plessy was wrong when decided or just wrong now

· Per curiam cases – after deciding Brown, granted cert., vacated the prior decision and remanded to the lower courts (GVB); some cases made it back to the Court; they differed in factual matrix; some involved higher education and one involved a public park being used for opera ( suggests that Brown may not have had to rely so strongly on social science materials to come to its conclusion
· Bolling v. Sharpe (U.S. 1954) – Reverse Incorporation into the 5th Amendment

· 5th d/n contain an Equal Protection Clause, but these concepts are linked in protecting rights of citizens; held that segregation constrains the individual liberty of black children
· Due process is not equivalent to “equal protection” – should the 5th be interpreted in light of the 14th (a sort-of reverse incorporation)? – is “equal protection” now a sort of individual liberty?
157. What is the Remedy for Segregation?
· Brown II (U.S. 1955)

· Emphasizes the local nature of decision-making to be made by school administrators and the necessity for local courts to determine if those actions are made in good faith ( the courts are responsible for determining the adequacy of public and private considerations 

· Severed the right to be free from segregation from the remedy; indicative of an approach to desegregation focusing on resistance, different circumstances and changing demographics

· Moral authority that Brown Court was undermined by its non-insistence on speed in Brown II  

158. The Court’s Reaction to Resistance by the States

· Cooper v. Aaron (U.S. 1958)

· Southern response was to attempt nullification, declaring the Court’s decision was w/o effect

· Decision: 14th prohibits any agency of the State to deny an individual equal protection of the laws ( constitutional rights cannot be nullified either directly or indirectly

· Goss v. Knoxville Board of Education (U.S. 1963)
· Minority-to-majority transfer provisions, based on the residence of students, are unconstitutional on the ground that they are based solely on racial factors that inevitably led to racial segregation

· Watson v. City of Memphis (U.S. 1963)
· Court indicated its impatience w/the delay in eliminating racial barriers
· Green v. New Kent County School Board (U.S. 1968) – Freedom of Choice
· Cannot employ a “freedom of choice” plan – its effect was to perpetuate long-standing tradition of segregation ( cannot operate dual school systems
· D/n hold that “freedom of choice” plans were per se unconstitutional

· Note: in one view, Green can be seen as a logical extension of Brown (racially identified schools perpetuate racial subordination); in another, can be seen as an unwarranted extension of Brown (racial identification of schools through private choices is not offensive to the Constitution)
· Should government ever allow discrimination to be an option?
159. The Court’s Reaction to Desegregation Plans (and the Nixon Appointments to the Court)

· Keyes v. School District No. 1, Denver, Colorado (U.S. 1973) – Evidence of De Facto Segregation
· J. Brennan’s opinion upheld Swann and the distinction b/t de jure and de facto segregation
· In de facto segregation, a complainant must State purpose and intent to segregate; purpose and intent can be presumed through actions in a meaningful portion of the school district

· J. Powell – compromise – should abandon the de jure / de facto distinction
· Not a principled distinction anymore; whether segregation is state-created, state-assisted, or state-perpetuated should be irrelevant to constitutional principles

· Should treat the state of an integrated school system as the test for desegregation

· Dissent: Green drastically extended Brown; no affirmative duty to integrate school districts

· San Antonio I.S.D. v. Rodriguez (U.S. 1973)
· Education is not a fundamental right; States are not required to guarantee equality in education
· Swann v. Charlotte-Mecklenburg (U.S. 1971) – Intra-District Remedies

· Upheld a lower court’s busing plan – once judicial authority was invoked on the basis of a constitutional violation, the scope of its equitable power to remedy past wrongs is broad

· Nature of the violation determines the scope of the remedy (but see Milliken I)

· Swann was unique in that the district contained urban, suburban and rural areas w/blacks and whites; sanctioned use of proportionality as a target (race-conscious remedy); a school system can be deemed to be unitary even if only one school in the district that is racially distinct

· Milliken v. Bradley (U.S. 1974) – Inter-District Remedies

· District court found de jure segregation in Detroit, entered a decree including suburban districts; no substantial evidence of race-based actions designed to segregate the city from the suburbs
· Decision: w/o an inter-district violation and inter-district effect, there is no constitutional wrong calling for an inter-district remedy ( nature of the violation determines the remedy (Swann)
· Emphasized community control

· Dissent:
· 14th commands the States to guarantee equal protection throughout political subdivisions ( an inter-district remedy is w/in the confines and powers of the State (ultimately responsible); State s/n profit from white flight and perpetuation of segregation achieved by past state action

· Note: in Milliken II, the Court affirmed the district court’s plan that required remedial education, magnet schools, counseling and career guidance as an adequate plan for desegregation

· Missouri v. Jenkins (U.S. 1995)

· Jenkins I – upheld principle that a district court could order a local governmental body to raise taxes for desegregation goals; in this case, the district court ordered an expansive plan that would induce whites in suburban areas to enroll in the Kansas City school district

· Decision (CJ. Rehnquist): plan is outside the intra-district remedy under Milliken II
· Achievement levels of minority students and other factors are outside the control of the school district and the State ( independent of de jure segregation
· Such factors cannot be considered in the remedial calculus

· Concurrence (J. Thomas): litigation is symbolic of basic issues in desegregation jurisprudence
· Mere de facto segregation (unaccompanied by discriminatory inequalities in educational resources) d/n constitute a continuing harm after the end of de jure segregation
· This is the result of a jurisprudence based upon the theory of black inferiority

· Dissent (J. Souter): the cause of white flight was irrelevant
· Milliken I leaves open the possibility for courts to use inter-district remedies

· United States v. Fordice (U.S. 1992) – Back to Higher Education
· Decision: adoption of race-neutral policies at State universities d/n alone suffice to demonstrate complete abandonment of a prior dual system; if State policies perpetuate segregative effects, are w/o educational justification and can be practicably eliminated, the State has not satisfied its burden of proving that it has dismantled its prior system
· Although students were technically “free” to choose, their choices were constrained by factors; race-neutral policies that substantially restrict personal choice are unacceptable

· J. Thomas: this finding d/n compel a state to eliminate historically black colleges

· J. Scalia: discontinuation of discriminatory practices and adoption of a neutral admissions policy should be all that is necessary in an institution w/voluntary attendance

AJ. The Suspect Classification in Equal Protection Jurisprudence

160. The Basic Rules of Equal Protection Jurisprudence
· Rationality review – least restrictive means of review
· The means/ends rationally fit a legitimate governmental purpose; in general, governmental action survives rationality review; evolved from the Court’s approval of New Deal legislation

· Intermediate scrutiny
· The means/ends substantially fit an important governmental purpose (i.e., gender legislation)
· Strict scrutiny – most restrictive means of review
· The means/end must be narrowly tailored to address a compelling governmental purpose; legislation often d/n survive (i.e., race legislation)
· Continuum Theory
· JJ. Marshall and Stevens – there should be a continuum on which to operate judicial review
· Level of scrutiny should vary w/“the constitutional and societal importance of the interest adversely affected and the recognized invidiousness of the basis upon which the particular classification is drawn”

· Does this theory rely too much on the judicial enforcement of societal importance?
161. From Due Process to Equal Protection – Rationality Review
· Carolene Products – establishes rational-basis review of social and economic regulation legislation
· Williamson v. Lee Optical Co. (U.S. 1955)

· Equal Protection Clause afforded the same degree of protection as due process in cases of ordinary social and economic regulation ( “minimal rationality” – retreat from review of legislation that may have an impact on a class
162. What is a classification? – Social and Legal Constructions
· Four concepts of “race” to be aware of in court decisions:

· Status-based – traditional notion of race as an indicator of social status; also must consider the “model minority” argument attached to Asian-Americans and Jews and the differential effects on ethnicities when analyzing the effects of status hierarchies; connected to anti-subordination
· Formal – refers to socially constructed formal categories which are neutral, apolitical descriptions, reflecting merely “skin color” or country of ancestral origin; unrelated to ability, disadvantage, or moral culpability; unconnected to social attributes such as culture, education, wealth or language; deeply connected to the discourse of colorblindness
· Historical – assigns substance to racial categories, especially those created through state action

· Cultural – identifies a race w/a particular culture, community and consciousness and refers broadly to shared beliefs and social practices

· Biological – inheritability, immutability, trait versus social saliency and grouping of traits; does genetic heritage break out into “races” or is the social dynamics of characteristics define race

· Which groups count (i.e., Hernandez)?

· Local vs. national – would localized application of “race” require a higher level of fact-finding to determine actual discrimination or would nationalizing the issue of race not take into account localized differences (positive or negative)? – this may have implications for “graduating out”
· Similarity b/t tools of discrimination used against different groups and those used against blacks

· Discrete vs. meta/pan – individualized culture versus a monolithic culture; pan-ethnicities and national origin ethnicities are applied, possibly inappropriately, to many groups

· Should groups be deemed to “graduate” – if there is a status-based grouping, can groups attain a level of power to not need specialized protection?

· Intersectionality (i.e., race/gender) and discrimination against particular subgroups
· What counts as a racial classification

· Express, disclosed or undisclosed, use of racial terms to classify groups for the purpose of differential treatment ( is purpose relevant to whether it is a racial classification?    

· Single-purpose governmental tracking (e.g. medical) vs. multi-purpose tracking (census)

· Express use of traits that are associated w/but not limited to the group?

· Neutral practice w/disparate impact and in-sufficient justification (Griggs)

· Prophylactic – to smoke out present intentional discrimination?

163. Colorblind Principle vs. Anti-subordination Principle
· Anti-discrimination principle – Brest and Ely
· Principle that racial classifications are inherently disfavorable; guards against certain defects in the process by which race-dependent decisions are made and against certain harmful results of race-dependent decisions ( this argument has been usurped by those against affirmative action in the colorblind principle and is focused on the individual
· Where does culture fit into a colorblind analysis? – is it an assimilationist argument?

· Anti-subordination – Balkin and Colker
· The question to ask is not whether a trait is immutable, but whether there has been a history of using the trait to create a system of social meanings or social hierarchy, which make such traits morally relevant ( focused on the group
· Principle supposes that it is inappropriate for certain groups in society to have subordinated status b/c of their lack of power in society as a whole; seeks to eliminate power disparities through the development of laws and policies that directly redress those disparities ( anti-subordination approach focuses on the effects of racism, not just the application of race-conscious decisions
164. Origins of the Suspect Classification Doctrine – Loving and Korematsu
· Korematsu v. United States (U.S. 1944)

· Dissent (J. Murphy): would apply strict scrutiny ( Civilian Exclusion Order was an obvious racial discrimination, depriving those w/in its scope equal protection of the law as guaranteed by the 5th: constitutional rights to life and liberty and constitutional rights to due process; the court should defer to military decision-making but not to the extent of deferring to such racist policies

· Loving v. Virginia (U.S. 1967)

· Rejects that the anti-miscegenation statute is immune from the 14th by virtue of the 10th; intent of the framers of the 14th, though pertinent, is not relevant to the broader constitutional amendment
· McLaughlin – constitutional consideration is whether the classification constitutes arbitrary and invidious discrimination; 14th was meant to eliminate State sources of racial discrimination
· Korematsu – 14th demands that racial classifications are subjected to the most rigid scrutiny; to be upheld, statute must be necessary to some permissible state objective independent of race
· Is Loving consistent w/the State practice of identifying persons by race on public documents?
· Two grounds for objection to racial classifications:
· 1) prohibition on certain kinds of classifications assumed by their nature to be invidious
· 2) prohibition on State action that sustains unjust forms of social hierarchy/subordination

165. Justifications for the Suspect Classification Doctrine
· Hernandez v. Texas (U.S. 1954)

· Strauder d/n only apply to two classes – white and black; community prejudices are not static; other differences may define particular groups and require the same protection
· When the existence of a distinct class is demonstrated, and it is further shown that the laws, as written or applied, single out that class for different treatment not based on some reasonable classification, the guarantees of the 14th have been violated

· When the law d/n stipulate discrimination, a court must look at how State actors act in a discriminatory fashion; general assertions by officials about their performance is insufficient
· Palmore v. Sidoti (U.S. 1984) – Custody, Adoption and Race

· Strict scrutiny ( private biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect
166. What is a “Race-Dependent” Decision?

· Discriminatory administration of an otherwise neutral statute:

· Yick Wo v. Hopkins (U.S. 1886) – (Chinese lauders) an administration directed so exclusively against a particular class warrants the conclusion that, whatever the intent, they are applied by the public authorities as to amount to State-sanctioned denial of equal protection of the 14th
· The race-dependent decision to adopt a non-racially specific regulation or law

· Ho Ah Kow v. Nunan (C.C.D. Cal. 1879) – (Chinese hair-cut) the law was adopted w/the purpose of inducing Chinese men to pay fines at threat of being forced to have their hair cut against Chinese tradition; although the law applied to all men, it c/n be supported for legitimate goals

· Gomillion v. Lightfoot (U.S. 1960) – invalidated Alabama redistricting of a city that effectively removed all black voters from the city; tantamount to segregate white and black voters

· Transferred de jure discrimination – refers to a practice that d/n take race into account but disproportionately disadvantages a minority as a result of causally related de jure discrimination

· Gaston County v. United States (U.S. 1969) – “impartial” administration of a voting literacy test would serve only to perpetuate inequalities cause by inferior schools for black children

167. Disparate Impact and Equal Protection
· Examines situations in which the causal connection is attenuated or in which decision-makers can offer plausible alternative rationales and considers the constitutionality of racially disproportionate impact, which (arguably) cannot be causally traced to any (particular) race-dependent decisions at all

· Griggs v. Duke Power Co. (U.S. 1971)

· Unanimous Court construed Title VII to prohibit disparate impact; what is required by Congress is the removal of artificial, arbitrary and unnecessary barriers where the barriers operate to invidiously discriminate on the basis of racial or other impermissible classification
· Good intent or absence of discriminatory intent d/n redeem employment procedures that operate to prevent gains by minority groups and are unrelated to job performance

· Washington v. Davis (U.S. 1976)

· Issue: whether disparate impact should be incorporated into the 5th and 14th
· Decision (J. White): precedent has not embraced the proposition that an official act, w/o regard to its racially discriminatory purpose, is unconstitutional solely b/c it has a racially disparate impact

· Basic equal protection principle is that an invidious quality of a law claimed to be racially discriminatory must ultimately be traced to a racially discriminatory purpose

· Acceptance of a counter-theory would render suspect each difference in treatment among the grant classes, however lacking in racial motivation or other wise rational the treatment
· Concurrence (J. Stevens): agrees that a constitutional issue d/n arise every time some disproportionate impact is shown; on the other hand, when the disproportion is dramatic, it really d/n matter whether the standard is phrased in terms of discriminatory purpose or impact

· No dissent ( in employment discrimination, you can determine how disparate impact may affect individuals; it may be too broad in application to equal protection

· Personnel Administrator of Massachusetts v. Feeney (U.S. 1979)

· Challenge to state statute that provided a civil service preference for veterans, which effectively excluded women from the upper most levels of civil service employment in the state

· Foreseeable impact is not sufficient to prove discriminatory purpose
· Implies more than intent as volition or intent as awareness of consequences
· The decision-maker must select or reaffirm a particular course of action at least in part b/c of, not merely in spite of, its adverse effects upon an identifiable group

· Arlington Heights (U.S. 1977)

· Factors for courts to use to determine whether a governmental decision was racially motivated:
· 1) impact of the official action emerges from the effect of State action even when the governing legislation appears neutral on its face
· 2) historical background, particularly if it reveals official actions taken for invidious purposes
· 3) the specific sequence of events leasing to the challenged decision
· 4) departures from the normal procedural sequence
· 5) substantive departures from factors usually of importance to the decision-maker
· 6) the legislative or administrative history

· Hernandez v. New York (U.S. 1991)

· Batson requires that a prosecutor, in certain circumstances, provide a racially neutral explanation for the use of jury peremptory challenges; Δ challenged the exclusion of bilingual jurors

· Decision: J. Kennedy plurality – disproportionate impact on Latino jurors d/n turn the prosecutor’s actions into a per se violation of the 14th; acknowledged that language should be treated under different circumstances as a surrogate for race under an equal protection analysis

· Concurrence: JJ. O’Connor and Scalia – plurality goes farther than necessary

· Dissent: JJ. Stevens and Marshall – an explanation that is race-neutral on its face is nonetheless unacceptable if it is a mere proxy for discrimination

· Notes: Disparate Impact

· W/o a disparate impact component under equal protection, there is a higher burden to prove an intentional discriminatory decision; different formulations have arisen from this:

· Feeney – discrimination must be “b/c of” rather than merely despite racial characteristics
· Palmore – if everything had been the same, but the race/gender was different, would the decision have been the same ( d/n tackle the problem of cognitive discrimination
· In existing intentional discrimination jurisprudence, there is room to account for “cognitive” considerations; if the jurisprudence were to move completely away from allowing such evidence, the lack of a disparate impact provision would be very harmful to litigation

· Two things are left open after Washington v. Davis:

· If the government has a racially neutral measure it enforces in a non-racially neutral way, it can lose (Yick Wo) – intentional discrimination is inferred; a strong disparate impact and legislative history can be evidence of such intentional discrimination (Arlington Heights)

· Would the Court uphold a race-neutral plan that is established on “discriminatory” intent
· Croson Court suggests that these would be upheld, but precedent suggests that the Court would have to strike down these plans b/c they would be predicated upon race-preferences

· Why does the Equal Protection Clause require the most stringent test of intention?

· Siegel insists that this level of analysis contrasts w/the Court’s approach to affirmative action (strict scrutiny applied to the disparate impact on white people)
· In effect, the Court assumes good intentions if the State action is racially neutral, but applies “skeptical scrutiny” to policies that attempt to rectify past discrimination

168. Racial profiling

· Brown v. City of Oneonta (2d Cir. 1999)

· Strict scrutiny d/n apply b/c the πs were not questioned solely on the basis of race (gender and age was considered) and the suspect description originated w/a private party

· Note: judicial decision-makers determine that a practice counts as “race-based” and hence that strict scrutiny applies based on how legitimate or important the challenged practice appears to them; thus, the category of “race-based” decision-making is flexible and shaped by policy considerations that may or may not be overtly acknowledged

AK. Application of the Levels of Scrutiny in Equal Protection Jurisprudence
· Is it fair to invoke a formal account of race to combat arguments for affirmative action based on diversity (i.e., education) and to invoke a cultural account of race to combat arguments for affirmative action based on the need to remedy past discrimination (i.e., eliminate wealth disparities)?

xi. Strict Scrutiny, Affirmative Action and Eliminating Wealth Disparities

169. City of Richmond v. J.A. Croson (U.S. 1989) – Affirmative Action at the Local Level
· Decision (J. O’Connor):
· Fullilove
· Congress has unique remedial powers under §5; it d/n give such powers to State legislatures and their political subdivisions nor insulate such bodies from judicial scrutiny
· Wygant
· 14th requires some showing of prior discrimination by the governmental unit involved in order for any remedy to be appropriate; States can attempt to cure private discrimination through the police power; 14th can be used as a framework to determine discrimination
· Standard of review – even benign racial classifications warrant strict scrutiny; rejects findings:
· Remedy should be narrowly tailored to a given instance of past discrimination ( colorblindness vs. “social engineering” – there is nothing that government can do to prevent racial stratification and segregation (cf. Plessy)

· Mere recitation of a benign purpose is entitled to little or no weight ( rejects remedying “societal discrimination” as a compelling governmental interest
· Legislative fact-finding based on generalizations is not sufficient; local remedies cannot be based on national fact-finding
· Random inclusion of racial groups that may not have suffered from past discrimination suggests that the purpose of the ordinance may not be to remedy past discrimination

· J. Stevens:
· Racial classification may be permissible, not only as a remedy for a past wrong; there may be tangible and fully justified benefits to non-remedial legislation; judicial system, rather than the legislative process, may be best equipped to identify past wrongdoers and to fashion remedies

· J. Kennedy:
· 14th s/n be interpreted so as to reduce a State’s authority to fashion remedies for past racial discrimination, unless the State remedy is in itself a violation of equal protection; States can fashion remedies for identifiable wrongs as well as courts

· Dissent:
· Standard of review – race-conscious classifications designed to further remedial goals must serve important governmental objectives and must be substantially related to their achievement
· Prong 1 – evidence was sufficient to show that past discrimination warranted

· Prong 2 – program is substantially related to its purpose (limited in time and application); alternative measures would not be sufficient; the 30% figure and the inclusion of other minority groups mirrored the federal legislation upheld in Fullilove
· Rail against the majority ( numerical inferiority alone d/n warrant a class “suspect” and thus entitled to strict scrutiny review (population breakdown of Richmond s/n be probative)
· Nothing in the 14th suggests that localities cannot fashion their own remedies (especially as race remains a salient reality to American life)

170. Metro Broadcasting v. FCC (U.S. 1990)

· Decision (J. Brennan): upheld FCC’s minority preference policies

· Race conscious classifications adopted by Congress to address discrimination are subject to a different standard than such classifications prescribed by state and local governments (Croson)
· Diversity – benign race-conscious measures that are not designed to remedy past discrimination are constitutionally permissible if they further a governmental interest such as the promotion of a diversity of views and information “important to 1st Amendment values”

· Dissent (J. Kennedy): questioned ability of a court to determine when racial discrimination is benign; Court failed to consider the interests of non-preferred groups (stigmatizes whites)

· Note: J. Kennedy seems preoccupied w/protecting whites, not other non-preferred groups; is there any connection b/t colorblindness and the protection of white interests?

171. Adarand Constructors v. Pena (U.S. 1995) – Affirmative Action at the Federal Level
· Issue: presumption of being part of a “socially and economically disadvantaged individuals” discriminates on the basis of race in violation of the 5th  (reverse incorporation of equal protection)
· Decision (J. O’Connor):
· Bolling v. Sharpe determined that the guarantee of the due process of law imposed a similar restraint on the federal government as the 14th does on the States
· Croson – three propositions of skepticism, consistency and congruence leads to the conclusion that the strictest judicial scrutiny attaches to any race-conscious governmental action
· Overrules Metro Broadcasting
· J. Scalia ( government can never have a “compelling interest” in “discriminating” on the basis of race in order to “make up” for past racial discrimination in the opposite direction
· J. Thomas ( there is a “moral and constitutional equivalence” b/t laws designed to subjugate a race and those that distribute benefits on the basis of race

· Dissent (JJ. Stevens and Ginsburg):
· No moral or constitutional equivalence b/t a policy designed to perpetuate a caste system and one that seeks to eradicate racial subordination; remedial preferences reflect a desire to foster equality
· Consistency – cannot justify treating differences as though they were similarities
· Equal protection jurisprudence has identified a critical difference b/t State action that imposes burdens on a disfavored few and state action that benefits the few in spite of adverse effects on the many; nothing is wrong w/applying a single standard to different situations

· Congruence – acceptable to view the federal government as more capable of affirmative action legislation than State governments; 5th and 14th are not completely equal in limiting government action on the basis of institutional competency; 14th directly empowers Congress at the same time that it expressly limits the States; a rule of congruence would ignore this purposeful “incongruity”

· Holding in Adarand is in contradiction to Croson – the Court held that the special role of Congress, in relation to the 5th, d/n give Congress any ability to use race-conscious programs

172. Affirmative Action and Anti-anti-discrimination

· In cases striking down or limiting the scope of federal statutes that go beyond traditional anti-discrimination principles, the Court relies on the Commerce Clause and §5

· By contrast, in cases dealing w/State statutes, all considerations of originalism, textualism and federalism disappear b/c there is no support for an anti-anti-discrimination ideology at the state level; the Court is obliged to discover unwritten constitutional law – as, apparently, it has

· Adarand no longer treats the disadvantaging of a suspect class as the trigger of strict scrutiny; instead, use of a classification is the trigger ( whole point of color-blindness principle

· Two basic defenses of Adarand;:

· First, strict scrutiny for race-based affirmative action can be defended on the ground that affirmative action intentionally disadvantages whites ( treats whites as a suspect class

· Second, strict scrutiny for race-based affirmative action can be defended on the ground that affirmative action unintentionally harms blacks (and others) by promoting racial stereotypes ( this “effects-based” defense is hard to reconcile w/the Washington v. Davis doctrine

xii. Strict Scrutiny, Affirmative Action and Higher Education

173. Justifications for a Racial Preference Rules

· Desegregation cases were not seen as selectively burdening members of one race; rather, they imposed burdens and benefits to minorities and non-minorities alike

· Justifications of racial preference rules:
· preventive – preference for minorities in proportion to admission rates if race was not considered
· compensatory – compensate groups for past wrongs (must review how the program is tailored)

· distributive – redistribution of education promotes equal sharing of social benefits and burdens
· education – diversity enriches education of all students

· Three issues to consider:

· Are there race-neutral means of achieving racial diversity?

· How do these programs affect stigmatization of beneficiaries?

· Is it necessary for an affirmative action plan to have an end-point?

174. Regents of the University of California v. Bakke (U.S. 1978)

· J. Powell:

· Standard of review
· Racial classifications are subject to strict scrutiny regardless of an individual’s inclusion as a “discrete and insular minority”; ( judicial review must apply to all racial classifications, otherwise the courts would be required to determine an arbitrary level of discrimination based on sociological and political analysis not w/in judicial competence

· Preference based solely on race are not constitutionally permissible as a legitimate interest
· Attainment of diverse student body is a constitutionally permissible goal w/countervailing constitutional interest (the 1st Amendment) ( utility to diversity in admissions programs, but use of minimums or quota systems are not permissible
· Holding – courts below failed to recognize that the State has a substantial interest that may be served by a properly devised admissions program involving competitive consideration of race
· JJ. Brennan, Marshall, White and Blackmun: affirmative action program is constitutional
· Intermediate review
· Requires that the remedial purpose serves an important governmental objectives and is substantially related to the achievement of those objectives
· Rejects that the presence of “rival groups” (ethnic whites) presents a constitutional problem (may present a political problem) ( whites d/n have the “traditional indicia of suspectness”

· Whether a group has been saddled w/disabilities or subjected to a history of unequal treatment or relegated to a position of political powerlessness as to command protection from the majoritarian political process
· Ability of state actors to act
· Articulated purpose of remedying past societal discrimination is sufficiently important to justify the use of race-conscious admissions programs ( requirement of a judicial determination as a predicate for race-conscious remedial actions would be self-defeating and severely undermine efforts to achieve voluntary compliance w/the requirements of the law

· **Alternatives (use of poverty or family education background)

· Cannot be used as a substitute for race as an indicator for past discrimination since whites greatly outnumber racial minorities in absolute terms at all socio-economic levels

· **Alternatives (race as a plus factor)

· No more constitutional than an open quota ( has the same result

· Bakke came before Adarand, which suggests that it was considered irrelevant (no majority opinion)
· Hopwood (5th Cir.) declared that Bakke was not the law of the land and is not consistent w/Adarand
175. Grutter v. Bollinger (U.S. 2003)

· Decision (J. O’Connor):
· Endorses J. Powell’s view that student body diversity is a compelling state interest that can justify use of race in university admissions, compelling enough to circumvent the individual rights guaranteed by the 14th (see Adarand)

· Remedying past discrimination is not the only permissible justification of race-based governmental action nor the only way to survive strict scrutiny
· Defers to the judgment of the Law School, w/a presumption of good faith
· Strict scrutiny – proper level of judicial review; requires that the program be narrowly tailored so as to ensure that the means fit the compelling interest so closely that there is little possibility that the motive for the classification was illegitimate racial stereotype

· Dissent (J. Kennedy): racial diversity must be backed by empirical evidence; Court s/n defer to the Law School’s judgment; strict scrutiny requires a more stringent review

· Quota vs. Goal – difference lies in the fact that the former insulates an individual from comparison w/other candidates; the former requires only a good faith effort to come w/in the range of the demarcated goal; importance of individual consideration is paramount; system must remain flexible enough so that race d/n become the defining characteristic
· Dissent: “critical mass” admissions policy amounts to an unconstitutional quota

· Narrow tailoring d/n require exhaustion of every conceivable race-neutral alternative
· Nor does it require a university to choose b/t maintaining a reputation for excellence or fulfilling a commitment to provide educational opportunities to members of all racial groups
· It requires serious good faith considerations of workable race-neutral alternatives to achieve the stated goals; concludes that the program d/n unduly harm non-minority applicants

· Concurrence (JJ. Ginsburg and Breyer):
· CERD (1994) – maintenance of race-preference systems are necessary as long as disparities continue; inequity in primary and secondary education requires vigilance in changing the system

· Concurrence/dissent (JJ. Thomas and Scalia):

· Law School chooses to maintain exclusionary admissions system that it knows produces racially disproportionate results; discrimination is not a permissible solution to self-inflicted wounds
· Finds that only those measures the State must take to provide a bulwark against anarchy or to prevent violence can constitute a pressing public necessity – compelling interests should be narrowly construed; Constitution abhors classifications based on race, not only b/c they can harm favored races or are based on illegitimate motives, but b/c it “demeans us all”

· Each constituent part of a State interest must be of pressing public necessity
· Amicus Briefs – Law School argued along the lines of classroom diversity, but the amicus briefs were used to show that the rationale is broad and has implications beyond the classroom; J. Powell’s dicta provided persuasive arguments and matched the interests of the amicus briefs

· Can these arguments can be tailored to create broader programs?

176. Gratz v. Bollinger (U.S. 2003)

· Under strict scrutiny, the current policy d/n provide such individualized consideration as dictated in Bakke and Grutter; the critical criteria in a proper policy are “often individual qualities or experiences not dependent upon race but sometimes associated w/it”
· Dissents (JJ. Ginsburg, Souter and Breyer):

· Insistence on “consistency” would be fitting were our Nation free of the vestiges of rank discrimination long reinforced by law; effects of centuries of law-enforced inequality remain painfully evident in our communities and schools

· Government decision-makers may properly distinguish b/t policies of inclusion and exclusion
· the Constitution is both colorblind and color-conscious; properly interpreted, it permits governmental officials to respond openly to the continuing importance of race

· Alludes to human rights doctrine (CERD and CEDAW) as examples of the allowance for a distinction b/t policies of oppression and measures designed to accelerate de facto equality

· Facial Discrimination – college does by a numbered scale what another program would achieve through subterfuge; percentage plans are just as race-conscious as a point scheme and achieve the same result indirectly w/o saying what they are doing or why

177. What is diversity?

· Ideological diversity – concerned w/ensuring a mix of students w/different beliefs
· Experiential diversity – concerned w/ensuring a mix of students w/different experiences

· Viewpoint diversity vs. experiential diversity – cannot stereotype diversity; the purpose of diversity is to break down racial stereotyping by breaking down stereotypes
· Diversity of talents – concerned w/ensuring a mix of students w/different types of abilities

· Demographic diversity – concerned w/ensuring a mix of students from different social groups

· Aesthetic diversity (J. Thomas) – race is not the best means of achieving diversity; many affirmative action programs d/n apply directly to minorities of the middle and low classes

178. Compelling Interest and Narrow Tailoring
· Constraints of the law of narrow tailoring can prevent governmental actors from achieving their compelling interest ( this makes one question whether a goal can actually be compelling and pass the constitutionality test

· Compelling interests when there are multiple interests:

· Can it be called a compelling interest if there are other interests that the governmental actor would choose over it? – a compelling interest d/n have to be the most important

· Whose interest is being served, the State or the University? – should this matter and shouldn’t the university receive the same level of deference given to the State

· Isn’t there a distinction b/t deference to States in affirmative action vs. malignant racial bigotry?
· Multifaceted interests: majority assumes that the compelling interest of the Law School is unified; many people would support affirmative action as a means of redressing past wrongs and as a means of creating role models; good faith is a low threshold

· Narrow Tailoring: why did the law school program prevail and the undergraduate program fail? – decision-making must be individualized; this concept is not limited to education (Croson)

xiii. Intermediate Scrutiny: Gender Discrimination

179. Evolution of the standard

· Goesaert v. Cleary (U.S. 1948)
· Upheld Michigan law that prevented women from working as barmaids unless their father or husband was the owner; sufficient rhyme and reason existed for protecting women from vice
· Taylor v. Louisiana (U.S. 1975)

· Overturned Hoyt v. Florida (upholding a law that placed women on jury lists only upon request)

· Reed v. Reed (U.S. 1971)
· Watershed case – purportedly used minimal rationality standard

180. Frontiero v. Richardson (U.S. 1973)

· Facts: congressional plan did not give women who reenlisted a comprehensive packages unless their spouses were dependent upon them for over ½ of their support; district court used rationality review
· Decision:

· Suspect classification – although women d/n constitute a small and powerless minority, past discrimination, in part, has created a situation where women are vastly underrepresented in public spheres; sex can be considered a suspect classification b/c it frequently bears no relation to ability
· Reed, Title VII and the proposed ERA, supports the conclusion that classifications based on sex, like those based on race, should be subjected to strict judicial scrutiny
· Concurrence: concurs in the judgment but d/n agree that all classifications based on sex are inherently suspect and must be subjected to strict judicial scrutiny; suggests that inclusion of sex into the suspect classifications should wait until passage or rejection of the ERA; it is premature to act now
181. Craig v. Boren (U.S. 1976)
· Court agreed upon an intermediate standard of review
· Presumably intermediate b/t the rational classification and the suspect classification standards ( intermediate review is intended to provide flexibility for the States to structure laws
· What does the failure of the ERA say about the legitimacy of Frontiero and Craig?
· Consider how the Court acted synergistically w/counter-majoritarian oppositions to various social movements and the fact that this movement has obviated the need for Article V amendments

182. United States v. Virginia [The VMI Case] (U.S. 1996)

· Decision (J. Ginsburg)
· Intermediate Review – to defend gender-based government action, the State must demonstrate an “exceedingly persuasive justification for that action” (see Tuan Anh Nguyen, dissent) ( Virginia has not shown “exceedingly persuasive justification” for excluding all women from VMI

· Single-sex education offered by VMI cannot singularly provide diversity for the state b/c it d/n offer that educational benefit to all of Virginia’s citizens

· Adversative methodology s/n be determinative; question is not about forcing women to attend, but rather whether the State can constitutionally deny women who have the will and capacity to participate in the training and attendant opportunities that VMI uniquely affords

· The alternative, VWIL, d/n cure the constitutional violation d/n qualify as VMI’s equal

· Concurrence (CJ. Rehnquist): would find that Virginia failed to meet its burden, but would not extend that review to the Virginia’s actions before Hogan (first case actually involving violation of the 14th in a single-sex admissions policy that excluded men from a state nursing school)

· Would not define the violation as the exclusion of women, but the maintenance of an all-male school; would not define the remedy as admission, but the establishment of an all-women school
· Dissent (J. Scalia):

· Separation of Powers – when a practice not expressly prohibited by the Constitution bears the endorsement of a long tradition of unchallenged use, there is no proper basis for striking it down
· The people may decide to change a tradition through the democratic processes, but the assertion that a tradition had been unconstitutional is not law, but politics-smuggled-into-law

· Rational basis review – should have been the proper level of review utilized by the Court
· Footnote 4 of Carolene Products – women are not a “discrete and insular” minority
· Note: is this a desegregation case more in line w/Plessy and Sweatt v. Painter?
· There is an assimilation of the Plessy and Sweatt analysis; seems to suggest that if the programs for men and women were truly equal, but separate, it would be permissible

183. Tuan Anh Nguyen v. INS (U.S. 2001)

· Decision (J. Kennedy):
· Intermediate review – Congress’ decision to impose requirements on unmarried fathers different from unmarried mothers is based on the significant differences b/t their respective relationships to the child at birth; imposition of a paternal relationship is justified by governmental objectives:

· Importance of assuring that a biological parent-child relationship exists

· Importance of ensuring that the child and the citizen parent have an opportunity to establish a relationship that provides a connection b/t the child and citizen parent and the U.S.

· Dissent (J. O’Connor): distinguishes heightened scrutiny (intermediate) from rational basis scrutiny:

· Intermediate scrutiny
· Burden of justification is demanding and rests on the party defending the classification
· Justifications that sustain a sex-based classification must be genuine, not hypothesized or invented post hoc in response to litigation
· Justifications cannot rely on overbroad generalizations about different talents, capacities or preferences and are not permissible even when they enjoy empirical support
· Government interest must be important and the means must be substantially related to that interest ( availability of sex-neutral alternatives is often highly probative
· Rational basis scrutiny
· Defender has no obligation to produce evidence to sustain the rationality of the statutory classification; the burden rests w/the party attacking the legislative scheme
· It is constitutionally irrelevant what reasoning in fact underlay the legislative decision
· Rational review is much more tolerant of the use of broad generalizations so long as they are not arbitrary or irrational; empirical support is not even necessary to sustain a classification
· Government interest need only be legitimate and the means need only be rationally related to such an end ( existence of better means suited to the government’s goals is of no moment
184. Gender and Constitutional Law

· Wasserstrom – sexism is more deeply embedded in the culture, and thus less visible, than racism
· Should we conclude from this that classifications based on gender should receive more heightened scrutiny than classifications based on race; or should we conclude that the law is complicit in the forms of social meaning and social structure that it attempts to reform?

· Siegel – our propensity to explain the relations b/t the sexes through stories of evolving consensus rather than conflict suggests that we remain normatively invested in present gender arrangements and will do much to repress the normative dissonance that confrontation would produce

· MacKinnon – very notion of treating like cases as alike may contribute to subordination, especially if equality is judged in terms of a male norm; there are two paths to equality:

· Be the same as men – this is “gender neutrality” doctrinally and a single standard philosophically; mistaken illusions about difference are actionable under this concept

· Be different from men – this equal recognition of difference is termed the special benefit rule or special protection rule legally, the double standard philosophically; any distinction that can be traced to biology or heterosexuality is not a discrimination but a difference

xiv. Rationality Review “w/Bite”
185. City of Cleburne, Texas v. Cleburne Living Center (U.S. 1985)

· Challenge to denial of a permit to house mentally retarded due to zoning restrictions; the lower court upheld the denial under the standard of minimal rationality but the 5th Cir. reversed, applying an intermediate standard based on the understanding that mental retardation was a quasi-suspect class
· Decision (J. White): zoning rules d/n pass rational review test b/c it is based on an irrational prejudice
· Standard of Review – Rationality Review
· When social or economic legislation is at issue, the Equal Protection Clause allows states wide latitude (rationality review) except in instances of race, alienage or national origin (strict scrutiny) and gender (heightened standard of review)

· Murgia – d/n extend heightened scrutiny to classifications based on age b/c there was no past discrimination to remedy; where a group affected by a law has distinguishable characteristics relevant to state interests, the courts should be reluctant to closely scrutinize
· Concurrence:
· Standard of Review
· Criticizes the majority for using heightened scrutiny but labeling it the rational basis test
· Continuum Theory – level of scrutiny should vary w/“the constitutional and societal importance of the interest adversely affected and the recognized invidiousness of the basis upon which the particular classification is drawn”
186. Romer v. Evans (U.S. 1996)

· Decision (J. Kennedy):

· Standard of Review – Rationality basis – “if a law neither burdens a fundamental right nor targets a suspect class, [the Court] will uphold the legislative classification so long as it bears a rational relation to some legitimate end”

· This is not a denial of special rights but a imposition of a disability – gays are barred from the right of the individual to seek aid from an impartial and open government

· Amendment leads to the inevitable inference that it was passed w/discriminatory intent
· What is ethically wrong w/status-based legislation? – may create animosity against the group in the general public; Scalia’s invocation of Kulturkampf assisted making this point
· Dissent (J. Scalia, CJ. Rehnquist and J. Thomas):

· Amendment d/n change the State’s general laws and policies that prohibit arbitrary discrimination; it only prevents the local governments from enacting special privileges

· Bowers – finds it permissible for a State to enact other laws disfavoring homosexual conduct (sexual “orientation” can be used as a proxy for “conduct”); Coloradoans are entitled to be hostile toward homosexual conduct ( democratic process is the appropriate place for debates on moral legislation; draws a connection b/t past debates on moral legislation (Lottery Case)
· Possible interpretations of the level of review used by the majority
· Romer and Cleburne – Court is simply convinced that irrational bias and prejudice are behind the legislation, but is unwilling to recognize the affected group as a suspect class
· This begs the question: why these particular groups get the benefit of an enhanced rational basis review when so many other groups – the poor, the elderly, the homeless – d/n
· Romer is like Reed v. Reed
· Application of rational basis review under circumstances in which the Court is genuinely considering announcing a new suspect category of sexual orientation as it did for gender
· Lawrence – declined to decide the case on equal protection grounds
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