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I. 
Overview of Constitutional Structure
A. Creation of National Gov’t and Separation of Power

1. Article I

a) Creates legislative branch and vests it in Congress

b) Popular election of House of Representatives to two year terms

c) Seventeenth Amendment changed for popular election of state Senators (legislators) to 6 year terms

d) Each member of House 25 years old, citizen for at least 7 years, and inhabitant of state.

e) Senator is 30 years old, citizen for at least 9 years, and inhabitant

2. Article 2

a) Places executive power in President

b) Outlines method of choosing president and VP to 4 year term through electoral college, which was modified by 12th Amendment – eliminated practice making VP runner-up in election and established House procedure for choosing president when no candidate receives a majority in electoral college.  22nd amendment provides that noone can be elected more than twice.  

c) President has to be at least 25 years old, natural born citizen, and resident for at least 14 years.

3. Article 3

a) Provides that judicial power shall be in Supreme Court and in such inferior courts as Congress creates.

b) Fed judges have life tenure and elected by pres w/ advice and consent of Senate.  No other qual for fed judges

B. Division of Power
1. Article I

a) Legislative powers herein shall be vested in a Congress

b) 10th Amendment – all powers not delegated to the US by the Constitution nor prohibited by the states are reserved to the States, or to the people.

C. Protecting Individual Liberties

II. Early History of the Constitution

A. Declaration of Independence and the Articles of Confederation, and the Constitutional Convention
1. Declaration of Independence

a) King was aiming towards absolute tyranny over the states and signed off on by representatives of US, declaring that these colonies by right should be free and independent states with the full power to make and levy war and all the powers of what independent states may do.  
b) No form or content was given to state of united-ness, other than the fact that they were doing it at the same time.  Independence from Britain was declared before there was an agreement as to united-ness of states, or how the structure would be formed.     
c) Ideal was to not be a government at all, but more like a confederacy of states, each of which would have a central gov’t.  Most creative energy was going towards creation of state constitutions and governments.  

d) Surprisingly small amount of trade between the colonies as between colonies and Britain.  

e) Widespread belief that small government was good – that being governed by less government was better.  

f) People were aware that there were important differences between the colonies as to how much their economies depended on slavery.  Didn’t want ability to declare independence to depend on question of slavery.  

g) States made a great deal of difference back then – very different across states.  

2. Articles of Confederation

a) Engineered a weak confederation.  

(1) Article 2 – each state retains power and jurisdiction which is not expressly delegated to the Congress of United States.  

(2) Congress was subject to recall – state was picking representatives, not the people.  

(3) Each state had one vote in the Congress.

(4) Voting rules required super majority of 9 states to make war, treaties, coin money, borrow money, appropriate money, make budgets.  

(5) Confederacy ran on common treasury supplied by the states – central gov’t had no power to tax people directly.  

b) Did not create branches of gov’t

(1) No executive branch – committee of the states and one person was chosen as president, but it would rotate, so there was no single president for more than 1 year.  

(2) No confederacy courts created – entirely reliant on courts of individual states, except when there were legal conflicts between states.  

c) History

(1) Didn’t go into effect until 1781 when last state signed on (MD).  

(2) For most of war years, there was no federal constitution pulling together states as an entity.  War was really fought by separate states and their militias, coordinated by a central command.  There was more a Congress of delegates – informal meeting of representatives.  

3. Constitutional Convention

a) Convention was just supposed to report back to state gov’t to make Articles of Confederation better.  

b) But of course they adopted a new document with provisions that would call for ratifications by the states and would be effective upon ratification by 9 states.

c) How legitimate was the process by which they created the constitution under the Articles?

B. Issues in Drafting the Constitution

1. Characteristics – trouble spots that were identified after drafting

a) Consolidation of power

b) Aristocracy – rotation in Articles was to avoid creating a national elite of politicians

c) Representation – ratio of 30,000:1 was not seen as very representative 

d) Separation of powers

e) Judicial tyranny – federal courts v. role of state courts

f) Absence of Bill of Rights

g) Federal gov’t with taxation power

h) Creation of standing army 

i) Executive as created was too powerful and their weren’t any term restrictions – elected not directly by the people, but through an electoral college.  Fear was of creating a monarchy.   Idea of this person having a special title really went against system at the time.  

2. Questions of federalism and structure

a) What was distribution of power between states and federal gov’t – Article I lays out number of specific powers that Congress would have.  

b) But doesn’t have what Articles had – unless something was specifically on the list, Congress wouldn’t have that power.  Article I Section 8 says that Congress can do anything necessary and proper to do what it needed to within its sphere of power.  

c) Preemption - Can states act if Congress doesn’t act?  Relationship between grants of power to Congress and state gov’ts.  

d) Many elements of anti-federalist groups are taken up by Republicans, which included Jefferson and Madison.  They find themselves over time arguing for a more limited version of federal power, even though they were originally major proponents of constitution.  The fact that a political party developed out of this.  Political parties are central to the way government is run, but the framers did not contemplate the formation of parties.  

e) In the election of 1800, heavily partisan election was held between the Federalists and the Republicans, who were both framers of the Constitution.  The framers were at each other’s throat and did not have a unified vision of what the country would be.  

(1) There was a substantive and somewhat class-related split – noone anticipated the extent to which constitution would be used to create a national economic infrastructure that would shape country in years to come – industrialist and speculative capitalist market – shaping of national character.  

(2) They signed off because each saw in it their vision of what the country could become.     

(3) Federalists and Madison – fast, speculative, economic development with international trade with Britain and France.  And Jefferson, who thought it would be destructive to the country and wanted to maintain loyalty to France.  

f) Framers created a document that was difficult to amend, much more difficult than statutes.  

g) Federalists saw structure as protector of individual liberty.  Argued under Korean war that harnessing steel companies was unconstitutional – executive could not exercise that power.  

h) Federalism and separation of powers coming together – how does placing a particular power in a particular branch protect or deny power to the states?  If the legislature is profoundly hostile to the interests of the states, then states rights proponents would want to place more power in the hands of the judiciary.   

III. Judicial Review and Interpretation of the Constitution
A. General

1. Three standards

a) Mere rationality

(1) Legitimate state objective – health, safety, or general welfare

(2) Rational relation – as long as it bears rational relationship to gov’t objective – only if gov’t has acted in a arbitrary and irrational way will link not be found

b) Strict scrutiny

(1) Compelling gov’t interest

(2) Necessary means:  Means chosen must be necessary.  

(a) No less restrictive alternatives – no less restrictive alternatives available to accomplish objective

(3) Narrowly tailored - The fit between means and end must be tight.

c) Middle level review

(1) Important objective – half way between compelling and legitimate

(2) Substantially related to means – half way between rationally related and necessary

2. Consequences of choice

a) Burden of persuasion

(1) Mere rationality – individual who is attacking gov’t action bear burden

(2) Strict scrutiny – gov’t body has burden

(3) Middle-level – not certain, but burden usually on gov’t

b) Effect on outcome:  

(1) Mere rationality – gov’t action usually upheld

(2) Strict scrutiny – usually struck down (only upheld one class on race in 50 years)

(3) Middle-level – about 50/50 chance

3. When used

a) Mere rationality

(1) Dormant Commerce clause – when state regulation affects interstate commerce.

(a) State regulation has to pursue a legitimate state end and be rationally related.

(b) Also look to the state’s interest in enforcing its regulation and whether it outweighs burdens imposed on insterstate commerce

(2) Substantive due process

(a) So long as no fundmanetal right is infringed.

(b) Most of economic regulation will be under mere rationality.

(3) Equal protection

(a) No suspect or quasi-suspect classification is used

(b) No fundmantal right is being impaired

(i) Economic regulations

(ii) Some classification based on alienage

(iii) Social Rights that are not fundamental, even though they are important (food, housing, public education)

(4) Contracts clause

b) Strict scrutiny

(1) Substantive due process/fundamental rights

(a) Privacy rights – marriage, child-bearing, child-rearing

(2) Equal protection

(a) Suspect classification (race, national origin, and sometimes alienage)

(b) Fundamental political rights (voting, access to courts, travel interstate)

(3) Freedom of expression

(4) Freedom of Religion/Free Exercise clause

c) Middle-level review

(1) Equal protection/semi-suspect

(a) Gender

(b) Illegitimacy

(2) Contracts clause
B. Interpreting the Constitution

1. Starting point for constitutional analysis

a) Some sort of constitutional law under debate (property right, contract right, free from racial discrimination) 

b) Government purpose (analyze constitutionality of gov’ts action by looking at purpose and determine balance with constitutional right.  Rational enough, closely fitted enough, that we should allow gov’t to do it.)

2. Who should be the authoritative interpreter of the constitution?

a) No authoritative interpreter

(1) Each branch would have equal authority to determine meaning of constitutional provisions, and conflicts would be resolved through political power and compromise

(2) If Congress and President believe law is constitutional, they could disregard a judicial ruling of unconstit.

(3) Finds support from early presidents like TJ and AJ 

(a)  AJ Bank of the US veto:

(i) Congress, Executive, and Court must each for itself be guided by its own opinion of Constitution.  It is the duty of the House of Reps of the Senate, and of the President to decide upon the constitutionality of any bill or resolution which may be presented to them for passage...as it is of the supreme judges when it may be brought before them for judicial decision.  The opinion of the judges has no more authority over Congress than the opinion of the Congress has over the judges, and on that point, the President is independent of both.  

b) Each Branch is authoritative in certain areas

(1) Each branch is assigned role of being final arbiter of disputes, but it is not the same branch for all parts of constit.

(2) Political Question doctrine

(a) Certain parts pose political questions and are matters to be decided by branches of gov’ts other than the courts.  E.g. Challenges to the president’s conduct of foreign policy – whether Vietnam War was constitute or military acts – pose a political question not to be resolved by the judiciary.

c) Judiciary is Authoritative Interpreter

(1) Every governmental instit interprets constit, but judiciary is assigned role of umpire; its views resolve disputes and are final until reverse by constitutional amendments.  (Marbury  - it is emphatically the province and duty of the judicial department to say what the law is.”

(2) But does Marbury say that judiciary is final arbiter?  Whether other branches are bound to follow court’s decision?

d) Lingering Questions

(1) Could Congress use its power to create “exceptions and regulations” to the Supreme Court’s appellate juris to attempt to change the law, such as by keeping the Court from hearing challenges to state abortion laws?

(2) Can Congress use its powers under Sec 5 to enact laws that interpret amendment differently that SC?

3. Methods of Interpretation – Originalism v. Nonoriginalism
a) Originalism 

(1) Originalism – interpretivism

(a) Ely:  “Judges decided constitutional issues should confine themselves to enforcing norms that are stated or clearly implicit in the written Constitution.”

(b) Should find right to exist only if it expressly stated or was clearly intended by the framers.

(c) If the constitution is silent, it is for the legislature, unconstrained by the courts, to decide the issue.

(d) Constitution should evolve solely by amendment.

(e) Resorts to historical practice, interpretations by framers, and constitutional legislative history to decide issues.  

(2) Strict originalists

(a) Adhere only to text – textualists

(b) E.g. Court was wrong in ordering desegregation of public schools b/c Congress that ratified 14th amendment also approved the segregation of the DC public schools.  

(3) Moderate originalists
(a) advancing general purpose of constitution

(b) E.g. school desegregation using equal protection clause was valid even if it does not follow framers’ specific views b/c it advanced general purpose behind equal protection.    

(4) Scalia and original meaning of constitutional provisions

(a) Original meaning can be found in historical practices and understandings of the time, not the views of document’s drafters.

(b) Constitution’s meaning is fixed and unchanging

(c) Tradition in deciding meaning of due process should only consider traditions state at most specific level of abstraction.  
b) Arguments for originalism

(1) Very nature of interpreting document requires that its meaning be limited to specific text and its framers intentions

(2) Approach is to constrain power of unelected judges in democratic society -> Countermajoritarian difficulty

(a) Basic premise is majority rule – decisions as to which values among competing values shall prevail and how they should be implemented should be subject to control by persons accountable to the electorate

(b) Judicial review is a deviant institution b/c it permits unelected judges to overturn decisions of popularly accountable officials

(c) Court is justified in invalidating government decisions only when it is following values clearly state in the text or intended by framers

c) Non-originalism

(1) Non-originalism – noninterpretivism

(a) Ely:  “contrary view that courts should go beyond that set of references and enforce norms that cannot be discovered within the four corners of the document.”

(b) Permissible for courts to interpret Constitution to protect rights that are not expressly stated or clearly intended.

(c) Constitution’s meaning can evolve by amendment and interpretation.  

(d) Non-originalism describes what doesn’t control interpretation; it does not specify what should be looked to in deciding meaning of constitution.  

(e) How to determine the role of tradition?  Tradition in a general abstract sense or specific level of abstraction?

(f) Ely – court is justified in being nonoriginalist when it follows a “participation-oriented, representation reinforcing approach.”

(g) Some nonoriginalists believe that Court should discern and implement natural law in interpreting constitution or follow moral consensus in society – embrace majoritarian moral consensus.

d) Arguments for non-originalism

(1) Rebuttal of Nature of document argument 

(a) Defining interpretation as requiring originalism and then concluding that only originalism is legitimate method is a tautology.

(2) Rebuttal of democratic society argument

(a) Definition of democracy is not necessarily a majority rule – neither descriptively nor normatively is American democracy a majority rule.  (public choice theory – controlled by powerful, discrete minorities).

(b) Framers distrusted majority rule and so every gov’t institution had strong anti-majoritarian features – constit shields some matters from easy change by political majorities

(c) Ely – process-based theory consistent w/ democracy b/c judicial review enforces majority rule when it ensures fair representation and procedures.

(d) Perry – consistent with majority rule so long as Congress retains power to restrict juris of SC

(e) If originalist, then wouldn’t all judicial review be unconsitut?

(i) Originalist judicial review is democratic b/c people consented to it in consitit - > but only 5% of population participated in ratification process?  Not one person alive today was involved in that process...

(3) Desirable to have constitution evolve by interpretation and not only by amendment

(a) Amendment is cumbersome and requires 2/3 approval by the House and ¾ of states – constit needs to meet needs of changing society

(i) Equal protection – framers approved practice of discrimination and segregation, but today unacceptable

(ii) Equal protection not framed to cover women, but now it does.  

(b) There is NOT an unambiguous, knowable framers’ intent that can be found to resolve questions

(i) Deciding level of abstraction of provisions is difficult (was eq. prot. Meant to protect former slaves, racial minorities, all discrete and insular minorities, or everyone?)  

(a) This necessarily requires a value choice. 

(b) At highest level, framers desired liberty and equality, so wouldn’t this prevail?

(ii) Process of determining framers’ intent is process of interpretation that is inevitably infected by contemporary values.

(iii) No single group of framers

(a) Drafters of provision included members who voted for it, drafters, members of state conventions and legislatures who ratified it.

(iv) There is no unified intent – many conflicting reasons for adopting provision.  Dworkin – there are very few collective intentions.

(v) Historical materials are too incomplete to support authoritative conclusions.

(c) Nonoriginalism is approach intended by framers
(i) The framers themselves didn’t want the debates from the constitutional convention published, and they were only published years later – this suggests they didn’t want their personal intentions to control.

4. Natural law in the courts

a) Features of English Natural law tradition

(1) Judges did not “make” the common law, but rather derive it through the artificial reason of the law to discovered immutable legal principles.

(2) Revisionist history had transformed Magna Cart from partisan political document to declaration of natural rights of Englishmen, and subsequent documents (e.g. Bill of Rights) thought to declare preexisting principles.  

(3) John Locke’s treatise said that when man went from pre-governmental “State of nature” to agree to a “social compact” of government he preserved certain rights.  The supremacy of the legislature derived from the consent of the people to be governed and that functioned as limitation on its power.  Three basic liberties were life, liberty, and estate – property was an extension of the individual and social compact was designed to protect distribution of wealth that had come about naturally.

b) Blackstone’s 3 rights

(1) Personal security – legal and uninterrupted enjoyment of life, body, health, and reputation
(2) Personal liberty without restraint unless due process of law – loco-motion and freedom of mobility
(3) Right to own property – free use and enjoyment
c) Judicial protection of vested rights

(1) A vested right inheres when there is something more than a mere expectation as may be based upon anticipated continuance of present general laws – it must have become a title, legal or equitable, to the present or future enjoyment of property...

(2) Basic structure of entitlements was determined by the common law as modified by legislation – these determined the procedures by which property interests were created an transferred.

(3) But once interest had vested it was immune from gov’t divestment.  
(4) Legislature may enjoin, permit, forbid, punish, they may declare new crimes, and establish rules of conduct...but they cannot change innocence into guilt, or punish innocence as a crime, or violate right of private contract, or the pright of private property – those are vested rights coming from natural law that are immune from legis. interference.   

d) Fletcher v. Peck – reliance on natural law principles in declaring state law unconstit that retroactively affected contract rights
(1) Background

(a) GA statute rescinded earlier law granting land to certain individuals.

(b) 1795 – members of GA legis had been bribed to convey land to private companies at very low price.

(c) 1796 – GA legis rescinded grant of land, but then property had already been sold to innocent investors.

(2) Ruling

(a) Legis power is limited by both genral principles of pol instit and words of constit

(b) General principles involve natural law, which refrains from interference with vested rights and only punishes individuals for their own acts.  Absolute rights had vested under the contract, which were immune and above acts of legis.  
(c) Article I §10 prohibits ex post facto laws, interference w/ contracts, and bills of attainder (legis finding that someone is guilty and punishing them for it)

e) Ogden v. Saunders – Marshall’s dissent saying that natural law of contracts trumps prospective leg interference; bankruptcy statutes in existence when contract is made mean that statute becomes part of contract
(1) Individuals do not derive from gov’t their right to contract, but bring that right with them into society; that obligation is not conferred upon contracts by positive law, but is intrinsic, and is conferred by the act of the parties.

(2) Marshall says that states can construct contract remedies, but diff is that bankruptcy laws are not merely remedial, b/c what they do is to turn obligatory contracts into de facto conditional promises.

f) Was the Court only free to use natural law (when federal “common law” still allowed for diversity cases) only when it had original juris under Sec 25 (diversity)?

(1) For appellate juris, it had to apply state law, and could only reverse state legis or action when it was repugnant to the constit.  

5. Marshall’s Methods of constitutional interpretation

a) The Text

b) Theory and structure of gov’t established by constitution – inferences from the structures and relationships created by constitution

(1) Prof Black:  “Marshall does not place principal reliance on necessary and proper clause as ground of decision...before he reaches it he has already decided, on the basis of far more general implications, that Congress possess the power, not expressly named, of establishing a bank and chartering corporations...he addressees himself to the necessary and proper clause only in response to counsel’s arguing its restrictive force.” 

(2) Marshall contrasts great outlines of Article I with prolixity of legal code – “in light of object and purpose”

c) Prudentialism – what are the likely consequences of a decision and do they matter?

(1) Marshall refers to exigencies of nation and rejects construction that would render performance gov’t functions difficult, hazardous, and expensive.

(2) A type of administrative ease argument.

(a) Brandeis – doctrine of separation of powers was adopted not to promote efficiency but to preclude exercise of arbitrary power.  Purpose was not to avoid friction, but, by means of inevitable friction incident to distribution of gov’t powers among three departments, to save people from autocracy.

(b) Was this division also as necessary for vertical separation between state and national gov’ts?

d) History surrounding the adoption of the text

(1) Philadelphia Convention rejected proposal to auth Congress to charter corporations, but Marshall doesn’t quote this.

(2) But judicial references to legis history were very rare in 18th cent. Anglo-Amer jurisprudence

e) Precedent

(1) He involves incorporation of Congress in 1791 of first bank to support constitutionality of second bank.

(2) Why should precedent ever be relevant to constitutional decision-making?  Or why not just one factor among many?

(a) Scalia in SC v. Gaithers:  

(i) Overruling prior precedent won’t always shake citizen’s faith in Court.

(ii) Overruling rarely occur w/o change in Court personnel, and can occur within short space of time.

(iii) Freshness of error not only deprives it of respect to which long-established practice is entitled, but also counsels that opportunity of correction be seized at once, before state and federal laws and practices has been adjusted.

(iv) In constitutional questions, where correction depends upon amendment and not upon legislative action, this Court throughout its history has freely exercised its power to reexamine basis of constit. decisions.  

(b) Rhenquist in Payne v. TN:

(i) Considerations of stare decisis are at acme in cases involving property and contract rights, where reliance interests are involved; the opposite is true in cases involving procedural and evidentiary rules.

(ii) Decisions based on narrow margins are at greatest risk of being overturned.  

6. Uncertainties of Meaning

a) Issues

(1) Constitution is not an exact legal code with all questions addressed

(a) Marshall on interpretation in McCulloch v. Maryland

(b) Was not meant to have a “prolixity of a legal code,” but instead “[i]ts nature...requires that only its great outlines should be marked, its important objects designated...[W]e must never forget that it is a constitution we are expounding...[A] constitution, intended to endure for ages to come, and consequently, to be adapted to the various crises of human affairs.”

(2) Much of constitution written in open-textured language which vague phrases – how should the court decide content and meaning of the broad clauses?

(a) But this has allowed the constitution to survive over the ages and adapt with time...

(3) What government justifications are sufficient to permit gov’t to interfere with fundamental right, or to discriminate?
b) Types of Uncertainties

(1) Ambiguity – if two or more rather different meanings are present

(a) E.g. what does natural born citizen mean?  Born in the US, or a citizen at birth?

(2) Vagueness – marginal indefiniteness in meaning and application of words

(a) Middle-aged:  vague, since it applies to a wide range – bounded areas of uncertainty

(b) Many things are described by confluence of number of attributes and you can never fully describe combinations of attributes necessary or sufficient for proper application of noun to particular thing

(i) Lemon – a thing cannot lack all, or even very man y, of typical lemon properties and still be a lemon; but there is no one property, or group of two or three properties, which an object must have to be properly called a lemon.

(3) Nonliteral usage

(a) Article I §8 allows Congress “by securing for limited times...the exclusive right to respective writings and discoveries”

(i) Does writings include anything besides letters icnrebed on surface?  Photos, three-dimensional objects, sculptures, etc.

(ii) Literalness with which the word should be read 

(a) OED – literal is “relatively primary sense...as distinguished from any metaphorical or merely suggested meaning.”

(b) How broadly or narrowly should be define words?  

(c) Language is a social practice – the interpreter is not free to stipulate meanings of terms – it has to be done in context of accepted usage.  

C. Allocation of Judicial Power under the Constitution Article III
1. Article III – creation of federal judiciary system

a)  “the judicial power of the US shall be vested in one supreme court and in such inferior courts as Congress may from time to time ordain and establish.”

(1) Dispute over whether inferior federal courts should be established

(2) Madison – wanted lower courts to be established – distrusted state courts as biased against fed law.

(3) Question of whether state courts are equal to federal courts in their willingness and ability to uphold federal law continues today.

(4) Proposal to create lower fed cts initially defeated, but then Madison proposed compromise to leave it up to Congress.  

(5) Federal Judiciary Act of 1789 established lower federal courts.

2. Independence of federal judiciary

a) All federal judges get lifetime tenure, during good behavior and salaries that can’t be decreased

b) State court judges have electoral accountability in 42 states

3. Article III §2 – defining cases and controversies of federal court

a) Vindicating and enforcing powers of federal gov’t

(1) Fed courts have power to decide all cases arising under the Constitution, treaties, and laws of US

(2) All cases in which US is a party

(3) Gov’ts power in area of foreign policy are protected by fed courts authority to hear all cases affecting ambassadors and other public ministers and consuls

(4) All cases of admiralty and maritime jurisdiction

(5) All cases between a state, or its citizens, and a foreign country, or its citizens

b) Interstate Umpire 

(1) Resolving disputes between two or more states

(2) Between a state and citizens of another state

(3) Between citizens of different states

(4) Between citizens of same state claiming land in other states

4. Allocation of judicial power between Supreme Court and lower federal courts

a) Supreme court has original jurisdiction over cases affecting ambassadors, public ministers and consuls, and those in which state shall be a party.

(1) Congress can give lower federal courts concurrent juris, even over those matters where the Constitution specifies that the Supreme Court has original juris.
(2) Limited in practice between disputes between two or more states.  

b) Supreme Court in all other cases is granted appellate jurisdiction, both to law and fact, subject to “such Exceptions and under such regulations as Congress shall make.”

5. Trial of all crimes, except impeachment, shall be by jury

a) Shall occur in state in which crime was committed

6. Treason shall consist only in “levying war” against US or giving aid to enemy

D. Marbury v. Madison and the establishment of Judicial Review of Acts of Congress and the Supremacy of the Constitution
1. History

a) Political struggle between John Adams and the Federalists, and TJ and Repubs

(1) Adams appointed new judges, including several justices of the Peace for DC

(2) Commissions for these justices had been signed by Adams, but not yet delivered (by mistake of Marshall’s bro)

(3) TJ then refused to honor appointments which had not been delivered

(4) Federalists tried to entrench themselves through Marbury and Stuart v. Laird and by all of the last minute commissions.  To give themselves lifetime tenure to their allies to lessen their own loss of power.  Marshall himself was an actor in this power grab and then was entrusted with the duty of presiding over the judicial challenge of the power grab. 
(5) Congress also abolished the Supreme court for two terms – a move that was also improper.  

b) Marshall’s own struggles

(1) Questions of bias and Marshall’s assertion of judicial supremacy
(a) Marshall was Secretary of State under Adams, and was previously entrusted to deliver the commissions to the new circuit court judges.  One would have expected Marshall to argue that it was proper, that the actual delivery was only a menial task – the actual legal act was to seal and affirm the commissions.  

(b)  To allow him to decide his institution’s own power – whether they could decide extent of judicial power to interpret constitution is worrisome – legislature or other branch could better determine this.  

(c) Personal relations between Jefferson and Marshall were already poor.  

(d) Marshall is not in as much conflict as might be expected – he has an interest in peacemaking, as well as in building power in the judiciary.  His commitment to the court transcends his allegiance to the party.  

(2) Marshall’s assertion of power

(a) Assertion of judicial supremacy – paragraph 52, “It is emphatically the province and duty of the judicial department to say what the law is.” 

(b) Marshall was also worried about what would happen if he gave an order that was not followed – what it would say about his own power.  If he had granted the commission to Marbury, TJ most certainly would have ignored it, which would have undermined the court’s power.  
(3) Marshall’s relationship with the federalists

(a) How strongly was Marshall interested in aggrandizing power of judiciary vs. how much for power of Federalists?  

(i) Marshall was somewhat of a renegade of the Federalists – deviated from the party line on a number of important issues.  

(ii) He was not Adams’ first choice – Jay decided that he didn’t want it b/c circuit court riding was too onerous – confirmation of Marshall took a while b/c he didn’t have full Federalist support, but he got the support of all 15 Senate Republicans.  

(iii) Marshall viewed himself as a consensus choice rather than a strong Federalist party choice.  

(4) Political reasons behind refusal to grant mandamus

(a) Has to be clean hands

(i) Marshall could have said that equity would not be the correct remedy, b/c the Federalist judges did not have clean hands.  

(ii) Delivery was also not caused by malfeasance, it was caused by haste and last minute power grab – delivering commissions could not be expected and it would be rewarding their shady power grab.

(b) Balance of harms – would giving it cause more harms.

(i) Republicans had been voted into power so allowing judges to take power might thwart the will of the people.  

(ii) If you were going to look at political situation in your inquiry – whether men had acted in reliance on sealing of commissions.  Had they moved to DC in expectation of the commissions, did they sell property, etc.  

(iii) Balance the hardships – giving effect to politically illegitimate move to people who were not genuinely injured, vs. not carrying out ministerial duties.  

2. Legal issues

a) Whether Marbury had a right to commission
(1) Delivery was a mere technicality and all procedures were followed – seal was affixed.
(2) Legally recognized right to the commission attaches at some period before everything is done to bring it about.  

(3) In background of British common law, commissions for office were understood as a form of property, like land grants.  Anything Marshall that would have said to have destabilized ordinary entitlement to the commission might have also destabilized the land grant system.  He could have distinguished the situation by saying political commissions are always subject to the public interest, but he didn’t.  

b) Whether it was Remediable

(1) If there were no courts that had jurisdictions, then there would be no remedy.   The essence of civil liberty consists in right of every individual to claim protection of the laws, whenever he receives an injury.  
(2) Only the courts are in the position to judge the actions of the executive – one of the big questions under the 11th amendment.  How much does sovereign immunity carry into this?  

(a) The Courts could provide remedies when there is a specific duty to a particular person, but not when it is a political matter left up to executive discretion (political question).  

(b) The logic is somewhat circular, since the judiciary is adjudging their own extent of power.  Because I have declared that there is a vested right to the commission, even though the acts of the executive are generally circular, this question falls through and still has to be answered – whether mandamus is the correct remedy.  

c) Can court supply the remedy of mandamus? Sits in court of equity – where official is ordered to do something.  

(1) Is judicial review available?

(a) Judicial review is only appropriate for ministerial acts where executive had a duty to perform, whereas in political acts, where the executive acts at his discretion, judicial review is not appropriate.

(i) “Questions, in their nature political, can never be made in this court...[But where the head of department] is not perceived on what ground the courts of the country are further excused from the duty of giving judgment that right to be done to an injured individual.”

(2) Does the court have jurisdiction over the case?
(a) The Judiciary Act of 1789 provided that the Supreme Court would have juris to “issue writs of mandamus to persons holding office under the authority of the US.”  Judiciary Act explicitly allowed it.

(3) Does Mandamus on Original Jurisdiction Violate Article III?

(a) Section 13 of Judiciary Act at odds with constitution

(i) Article III enumerates original juris (only affecting Ambassadors, other public ministers, and consuls, and those in which a state shall be party).  If Congress could expand original juris, then the enumerated list would be mere surplusage, entirely w/o meaning.  

(a) But what if Constit meant enumerated list only as the minimum – that Congress could grant more?

(b) Establishes that federal courts are courts of limited jurisdiction, while state courts are courts of general juris.  

(ii) Issuance of mandamus is not among types of cases as to which original juris is conferred, so Congressional statute was unconstit.

(4) Can Supreme Court Declare Laws unconstitutional?

(a) Constitution imposes limits on government powers and these limits are meaningless unless subject to judicial review

(b) Inherent to judicial role to decide the constitutionality of the laws that it applies – it is emphatically the province of the judiciary to say what the law is.

(c) Court’s authority to decide “cases” arising under the constitution implied the power to declare unconstitutional laws conflicting with the basic legal charter.

(d) Judges take an oath of office on grounds to uphold constitution, and the oath would be violated if they didn’t perform judicial review.  

(e) Article VI makes Constitution the “Supreme Law of the Land”, so constitution should control over all other laws.

3. Jurisdictional analysis

a) Types of jurisdiction

(1) Statutory

(2) Constitutional

b) Appellate jurisdiction

(1) Marbury argued for different meaning of appellate – appearing in Federalist papers and elsewhere – something is appellate anytime a tribunal reaches out to supervise or alter the decision or action taken by another tribunal over which it has authority.  Appellate as supervision over lower entities in a body.

(2) We take judicial branch to be its own hierarchy, and it is b/c there are superior and inferior courts there are appeals.  If the court had the power to grant mandamus, then not only was that court the superior tribunal to other courts, but it was superior to other inferior bodies outside the court.  The case was appellate in its posture by virtue of the remedy being mandamus.  

(3) Marshall takes appellate as meaning now and says a case cannot be appellate if it originates in the Supreme court.  

c) Original jurisdiction
(1) Only ambassadors or consuls made original jurisdiction.  US public ministers did not fit this category.  

(a) Marshall reads this very strictly – only in the context of foreign relations will the court have original jurisdiction.  

(2) But the rest of Article III allows for “the Supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make.”  
(a) Congress could give the court original jurisdiction in cases involving public ministers.  

(3) If there is such a thing as exceptions, why can’t Congress move from appellate jurisdiction to original?  Why not this exception?  

(a) Marshall says that there is a distinction created between original and appellate jurisdiction in Article III and Congress can’t change it.  
(b) Would seem to be one of milder exceptions to simply move something from appellate to original.  Isn’t less of an intrusion on judicial power to move things around rather than to oust the power of Congress  completely?  Why doesn’t he instead say that Congress has the power to do this and then examine the statutory question of whether Congress has indeed done this. 

(4) Why not read the writs of mandamus language in the same way – just as writ of prohibition is available to courts in maritime and admiralty, why not is it available in cases in which court is exercising appellate jurisdiction.  If you want to accord the greatest possible deference to Congress in thinking that it is operating with an understanding of the Constitution. 

4. Interpretation of  meaning of Marbury
a) Two interpretations of power of precedent set by Supreme Court.  
(1) Narrower interpretation - Retrospective
(a) If there is a real live plaintiff and case is probably in jurisdiction about constitutionality of statute, then Supreme court has responsibility to decide constitutionality of statute, and decision of Supreme court binds the two parties.  

(b) The authority of the courts to adjudge the constitution is bounded by the cases that come before the court.  If there is an area of discretionary executive action and there is no basis for the court to rule on the case, then the executive would be free to come up with its own interpretation of the constitution that may differ from the Supreme court’s interpretation.  The court is deciding the case for the parties, not for all time.  

(2) Broader – Prospective – principles enunciated by the court will be applied to future cases
(a) So long as the question comes to the Supreme Court in the form of a justiciable case, so long as the court has the occasion to rule on the question of constitutionality, the Supreme Court has the duty to rule and can rule it unconstitutional, as a result of which the statute will be deemed void and unenforceable in any case.  And the constitution will be taken to be called into question.  

(b) Once Court gets constitutional issue in its clutches, then court can declare meaning of constitution.  If executive branch later has to decide what that interpretation of constitution means, then in the broader view, once the supreme court has spoken, the question has been answered unless court changes its mind.  Then noone, constituent with this order, can act otherwise.  

b) Two positions on constitutional role of courts in Marbury and judicial review

(1) Diffuse constitutionalism (also called departmental or popular)

(a) All actors in society, three branches, each individual actor, will have authority and duty to interpret constitution.  
(b) Power is not concentrated in Supreme Court, but is diffused out into society.  

(2) Judicial Supremacist Position

(a) The other – Supreme Court, through cases which come through it on appeal, gets to say what the constitution is for all time – the one who gets to call the issue and take it out of legitimate controversy.    
(b) This goes beyond just interpreting and applying the constitution to the particular case at hand.

5. Evaluation of Marbury

a) How Marshall could have avoided constitutionality of Judicial Act?

(1) Statute talks about writ of mandamus in terms of appellate juris from circuit courts – could have read it to simply grant Court remedial powers when it has juris.

(2) Statute could also have been read to give Court authority to issue mandamus only where appropriate – in cases properly within its juris.  

b) Did Marbury need to claim judicial supremacy in order to win Marbury?  

(1) Pre-Marbury cases argued for departmental constitutional review prior to judicial review.  B/c of that, there are certain cases where the court will get directly to the constitutional issues – where legislation directly conflicts with the constitution – and the court gets jurisdiction.  

(2) The role that courts played in being willing to embrace prosecution of republican leaders and journalists under Alien & Sedition Act made the courts much less popular.  The courts became a target of public discontent.  

(3) Marbury was pitching judicial review – precedent does not necessarily carry – courts need to always perform judicial review.  

c) Marshall claims a larger sphere of power for the court to protect the inner core departmental review
(1) First amendment – having a core of political speech that first amendment protects, but going outside that core to protect other kinds of less politically important speech or prohibiting legislation that does not stop speech, but deters speech from taking place.  

(2) What the court is worried about is the “chilling effect” – people worrying that they are safe in expressing themselves.   But as the categories of protected speech have moved further and further from the core, people’s willingness to protect these has decreased.  

(3) If you make the larger claim, then you are putting it out there as a lightning rod – people who may not object to your limited departmental constitution jurisdiction, then people may take you on when you assume larger power and challenge the core of your power.  

(4) Marbury and the Court has to go outside the departmental theory and claim more power in order to be sure that they can exercise the smaller power.  

d) Departmental vs. supremacist

(1) Anyone can find isolated language in Marbury for either version of judicial review – departmental or supremacist.  Marbury then becomes a shopping mall where all versions of judicial review can be found.  Marshall did not need to assert judicial supremacy, since it was in reviewing a specific statute and he would have departmental review.  

(2) To try to get everyone to view a more robust and diffuse view of constitutional politics and to raise the point that this view is legitimate.  

E. Arguments for and against Judicial review under Marbury v. Madison
1. Federalism Used to assert judicial review and supremacy

a) VAWA 1994

b) Lopex 1995 (core commerce power)

c) Seminole Tribe 1996  (Congress does not have power to abrogate state sovereign immunity when it legislates purely under commerce power)

d) Boerne 1997      (Section 5 of 14th amendment)

2. Arguments against judicial review

a) Marshall’s reference to history or text is lacking

(1) Marshall made no arguments based on history or legislative debates

(2) Marsh made no arguments based on democracy or representation of the people

(3) If the commissions had been for political positions like cabinet members then the non-deliverance would have been considered a political act and therefore non-reviewable by the court;

(4) Textualist - Nowhere is it written in the constitution that the court should have power of judicial review

b) Imbalance of power – thwarting the democratic system - if court has judicial review then that gives them too much power.  It is a usurpation of power

(1) Gives a non-elected branch of gov’t ultimate say on constitutional issues binding other branches.  

(2) Madison didn’t think it would be legitimate for the judiciary to have this power, thought not politically credible in a democracy.

(3) Marbury is a usurpation of power the founders never intended to give.  Constitutional supremacy was to be over the states, not a coequal branch of federal govt.

c) What about other branches? Judiciary not the only branch that can protect citizens.

(1) Allows room for officials to exercise judgments about the violations of human rights.  

(2) President has right and duty to exercise an indep view and veto legislation he doesn’t agree with, not inconsistent with Marbury.

d) Courts are defective in protecting human rights.  (Thayer, Jefferson)

(1) Judicial humility to avoid usurping the power of the legislature and the power should only be used when there is a rights violation. Should only be used in a judicial role, no congressional negative, always avoid political questions.

(2) When have case in controversy, judicial standard of review should be the rule of clear mistake. 

(a)  Judge should enforce act of legislature if there is any rational basis.  

(b) Would allow progressive legislation to proceed, leaves most controversial issues in the hands of legislatures and Pres, elected representatives.

e) Does not respect popular constitutionalism or majoritarian decisions.  
f) The structure of the gov’t – federalism (both vertical and horizontal) will enforce this.  States can represent themselves politically – strong political actor - and don’t need the Court to go to bat for them.  

g) Restrained judiciary forces people to stand up for their rights. 

(1) Forces congress to take leadership positions, not just pandering to the polls and relying on court to do dirty work.  

(2) Keeps incentives in tact for legislature to act to resolve human rights abuses. 

(3) Popular protest could vote bad leaders out of office.

h) Aggressive judiciary leads to reactionary politics, not democratic resolutions.  

(1) Changes may not take hold, increased level of resistance.  

(2) Judiciary needs help from congress and executive to enforce judgments.

3. Arguments for judicial review

a) Marshall - Judicial review is part and parcel of the nature of judicial power – judicial supremacy
(1) “It is emphatically the province of the judicial department to say what the law is (some supremacist courts stop the quote here) those who apply the rule of particular cases must of necessity expound and interpret that rule.  If two laws conflict with each other, the court must decide on the operation of each.”  

(a) There are different types of supremacy – the supremacy of the constitution over ordinary law.   

(b) One way to tell if Congress is ignoring the constitution or considering it, is to look at the debates and see if Congress is putting the constitution first.  

(c) So this is not total judicial supremacy – it is allowing for other branches of gov’t to be interpreting the constitution.   

(2) The Supreme Court is needed b/c of its expertise, ability to confer finality (need to have issue resolved), independence – decision made by other entity rather than legislature.  

b) Marshall - A written constitution is a kind of higher law that requires judicial interpretation
(1) Once you have written text, it’s interpretation becomes a fine art that lawyers and judges are better at interpreting than legislatures.

(2) Does a written constitution mean that it can conflict with legislation – some form of disagreement would be expected?  

(a) There may be something different about having a written constitution – assimilated constitutional law to ordinary law that might not have been what the colonial experience with constitutional interpretation may have warranted.    

c) Courts have a unique role in preserving fundamental values and ensuring stability

(1) Bickel – courts have ways of dealing with principles and enduring values that legislature don’t have.  

(2) Legislatures are more subject to passing trends, immediate results, b/c they are subject to reelection.

(3) Courts will take a longer-term view of what is needed, rather than acting on expediency or just being results oriented.  They are in a better position to balance stare decisis, need for stability and preservation of core values; with urgent pressing needs b/c they have a lifetime tenure – immune from constant shifts of public opinion.  

(4) Courts can check vague and abstract statutes against real flesh and blood factual situations to test constitutionality in a way that the legislature can’t.  -> But what about congressional fact-finding?

d) Courts can better supervise inter- and intra-governmental relations

(1) Supervises federal system – relations between state gov’ts and among states themselves

(a) Can serve a role of protecting state power from federal intrusion?  But can’t the states do that themselves?  Is the judiciary needed to serve as an umpire vertically as well as horizontally?  

(2) Internal national system, involving allocation of powers among legis, exec, and judicial branches

e) Prevents always having to go back to the people for recourse against constitutional transgressions.  

f) Representation reinforcing process – policing procedural mechanisms to ensure democracy – a check against majoritarian politics (fed judges appointed for life so better insulated)

(1) Stone in Carolene Products

(a) When legislation restricts political processes which can ordinarily be expected to bring about repeal of undesirable legislation.”

(b) To protect discrete and insular minorities from discrimination and to ensure their participation in the pol process

(2) Ely

(a) Ely – when ins are choking off channels of political changes to ensure that they will stay in and the outs will stay out

(i) Court has special expertise in area of procedure and that judicial review is consistent with majority rule b/c it is perfecting democracy.  

(b) Though no one is actually denied a voice or vote, representatives beholden to an effective majority are systematically disadvantaging  some minority out of simple hostility or prejudiced refusal to recognize commonalities of interest, and thereby denying that minority the protection afforded other groups by a representative system.  (CITY OF BOERNE)

(3) Valid Interests protected (Ely)

(a) Protecting freedom of speech and freedom of press b/c they are critical to functioning of open and effective democ.

(b) Protects voting rights b/c franchise is central to participation in democratic process

(c) Protects minorities against defects of democratic process resulting from prejudice

g) Judicial review will be limited to cases in which there are clear constitutional issues

(1) Like Chevron, Courts at that time made a point in stressing how clear constitutional issue was – that if there was any possible doubt they would defer to legislature.  

(2) It was only when the conflict was clear enough that they suspected legislature was ignoring constitution and would not give deference.    

h) Ratcheting up – Katzenbach v. Morgan – Congress can act by granting more rights, but they can’t strip away more than we already have.   Court needs to check against this case.  
(1) Boerne says the opposite.  

F. Judicial Review of State Court Decisions and Legislation

1. Background

a) Judiciary Act of 1789 provided for SC review of state court judgments

b) Sec 25 of the Act allowed SC to review state court decisions by writ of error to state’s highest court in many situations.

2. Martin v. Hunter’s Lessee – SC Auth to review state court decisions
a) History

(1) Two conflicting claims to land in VA – Martin claimed title based on inheritance from Lord Fairfax and Hunter claimed that VA had taken land before treaties in effect and hence Martin had no claim.

(2) US had signed treaty protecting rights of British citizens to own land in US.

(3) VA court ruled in favor of state’s authority to have taken and disposed of the land.

(4) Federal treaty was controlling and established Fairfax’s ownership.

(5) VA Court of Appeals said that SC lacked authority to review state court decisions – VA court said that “Courts of US, belonging to one sovereignty, can’t be appellate Courts in relation to State Courts, which belong to a different sovereignty – and of course, their commands or instructions impose no obligation.”
b) Story’s ruling

(1) SC granted cert again and Story said that Court had authority to review state court judgments.  If Congress hadn’t create any lower federal courts, then how would SC have appellate ct juris?

(2) Constitution is based on recognition that state attachments, state prejudices, state jealousies, and state interests might sometimes obstruct, control, regular administration of justice.

(3) SC review is essential to ensure uniformity in interpretation of federal law.

(4) Very nature of constitution, contemporaneous understanding, and years of experience established SC’s auth.  

3. Cohens v. VA – Ct’s power to take cases from state courts

a) Facts

(1) Two brothers convicted in VA state court of selling lottery tix in violation of VA law.

(2) D sought review in SC b/c constitution prevented them from being prosecuted for selling tix auth by Congress.

(3) VA argued that SC had no auth to review state ct decisions in general, and in particular review not allowed in criminal cases and in cases where state was a party. 

b) Ruling by Marshall

(1) Sec 25 of Judiciary Act was constit. and state courts couldn’t be trusted to adequately protect fed rights b/c in many state judges are dependent for office and salary on will of legislature.

(2) Criminal Ds could seek SC review when conviction violated constit.  
4. Cooper v. Aaron and the power to review constitutionality of state laws and actions of state officials

a) Background

(1) Federal district court ordered desegregation of Little Rock, AK schools.

(2) State disobeyed order b/c of professed concern that compliance would lead to violence, and on claim that it was not bound to comply with judicial desegregation decrees.

b) Ruling

(1) Signed by each judge “Article VI of the Constit. makes the Constit. ‘the Supreme law of the Land.’ Marbury v. Madison declared the basic principle that the federal judiciary is supreme in the exposition of the law of the Constitution, and that principle has ever since been respected by this Court and the Country as a permanent and indispensable feature of our constitutional system...Every state legislator and executive and judicial officer is solemnly committed by oath...to support this Constitution.”  
IV. The Polity: Slaves, Women, and Indians

A. Slavery

1. Three elements of existing constitution that refer indirectly to slavery

a) 1808 Statute to bar importation of slaves

(1) There was no public protest or talk of defiance

(2) There were large numbers of slaves dying with poor medical conditions and the climate, but there was a large and violent slave rebellion in Haiti that caused the independence of Haiti from France.  

(a) Successful slave insurrection

(b) Large black population increase – Haiti suggested that there could be a large increase in the number of slaves

(3) There was significant political risk and prevalent racism and fear that the racial makeup would change.  Continuing the slave trade would be dangerous.

(4) Also thought about how you could emancipate slaves without changing the fundamental nature of the country – what to do with the idea of a free racially mixed population.  

b) 3/5 principle

(1) The origins of this was to measure wealth – how much to tax each state to raise money for the Confederation.    It was first drawn into the Articles of Confederation

(a) The South argued that slaves were not as productive as freemen, since they had no wealth – did not generate as much wealth, and wanted a 2:1 ratio.

(b) The North was a 3:2 ratio, so they compromised on a 5:3 ratio.  

(2) When the Constitution was being debated, the Convention got to the idea of proportional representation of the Houses. 

(a) Many wanted it to be proportional to wealth and property and not people, since many people (women, indentured servants) did not represent wealth and could not vote (property qualifications).  

(b) The South then reversed its position and wanted them counted as one person each, while the North did not want it.  

(c) Wilson claimed that the 3/5 was difficult to support since it had no real basis.  

(d) But the 3/5 ratio had already been ratified by 11 of 13 states in 1783, so it had become the language of America.  

c) Fugitive Slave Clause

(1) Came in at the Behest of South Carolina

(2) Was not initially thought that it would be a big issue

(3) Full Faith and Credit clause was already in effect and obligation to assist in protection of slaveholding property rights – reasonable and not large extension of the way in the which the states under a federal system would have to respect the judgments of each other’s courts

(4) Deep belief that gov’t existed to protect private property – fed gov’t had to protect private property, while state law created property interests – Northerners got from this the confidence that the gov’t was going to protect all forms of property

(5) Commerce clause

(a) The South was very worried during the Convention that it would be sued to outlaw or limit slavery.  

(b) The slave trade clause would have banned Congressional regulation of the slave trade until 1808 – a 20 year ban.   This represented northern concessions  to the south in order to pass the Commerce clause as being federal power.  

(c) Another part of it was that the clause could not be amended until 1808.

(6) Western Expansion

(a) Jefferson tried to get slavery banned in new Western states, but it failed.  

(b) Party that was stronger advocate for expansion was the South – the Democratic party was aligning itself with Southern and slaveholding interests.  The South wanted to expand slavery into the Western states.  

(7) Jay Treaty after the Revolution 

(a) Required compensation from Britain to pay slave owners in the south for the slaves that they had taken with them during the Revolution.

(b) The British didn’t pay, and the Congress tried to get the money, but it didn’t succeed, so this was a constant source of friction with the British.   

2. Anti-slavery movement and the constitution

a) How could you make the compromises that the constitution required wrt slavery?

b) How could you live in a country that combined strong interests of slaveholders and those who were morally opposed to it?  

c) Was the alternative to form two countries or to make concessions so that the Union survived?  

d) How crazy was it for anti-slavery interests to believe that slavery would gradually disappear by itself? - How did the economic projections for slavery look in the 1700s?

(1) Tobacco was the more important export crop than cotton, but cotton and tobacco were both labor intensive crops that benefited from the institution of slavery.  

(2) But then the tobacco industry somewhat collapsed by the early 1800s and the cotton gin was invented in the early 1800s enabling mass production, so the cotton industry exploded and was no longer struggling.   So in the late 1700s, it was not possible to see that cotton would be such an important crop dependent on slavery.  Since the collapse of tobacco, along with expansion into the western states, it may have been believable to think that the economic foundations of slavery would collapse.  

3. North South division -A lot of mercantile interest in the slave trade in the North

a) Rhode Island had a significant slaving fleet

b) New York had a lot of commercial interest in the trade – it was not a pure North/South conflict.  

(1) Between 1700 - 1775, 1700 slaves were imported.  By 1750, blacks made up 20% of the population of the city.   

(2) Slaves were used by the NY merchant population – placed on crews of merchant ships as crew members and employed as dock workers.  They were also used in artisan shops.  

(3) Half the households by 1775 held one or more slaves.  

(4) Slaves and freemen were competing for jobs, so this influenced the anti-slavery movement – losing jobs to slaves.  This led to years of racial violence between low-income white workers and black workers.  Roediger has written much about this.  

(5) Slavery was abolished in 1827.  

4. Revolutionary War and slavery

a) Americans were deeply suspicious of using slaves as soldiers – arming slaves with weapons and ideas.  The talk of liberty, liberating American from the British, meant that Patriots wanted slaves away from the soldiers and the fight for liberty.  

B. The People  - the polity

1. Property qualifications and other limitations on voting
a) Many people who might have expressed themselves through mob activity or protests, but were not able to vote.  

b) And these forms of popular protest were viewed as illegitimate since it was the poor people participating.   

c) The white male property qualifications disappear in the 1830s.

2. Women’s suffrage movement

a) No action until women’s suffrage for a very long time and very little action for Native Americans.
b) 14th amendment and women’s suffrage

(1) Nat’l Rep party opposed suffrage for women

(2) Francis and Minor tied citizenship to right to vote

(a) Privileges and immunities of citizens in 14th amendment national in character 
(b) Since feds had power to naturalize citizen, naturalized citizen’s right to vote was guaranteed by federal auth, otherwise state could make naturalized citizen second-class.  A fortiori a state could not do this to natural born citizen.  

(c) If states could deny franchise to citizens, then they could extend franchise to noncitizens, which would be wrong.  

(3) Anthony was arrested when she was trying to vote  

(a) Taxation w/o representation, denial of right of jury of peers, 

c) Minor v. Happesett (1874)

(1) Suffrage was never coextensive w/ citizenship of states

(2) Originalist – when constit adopted, no states extended suffrage to women

(3) States still retain right to control franchise

(4) If suffrage right of citizenship, then why was 15th amendment necessary when 13th conferred citizenship?

(5) MS allows noncitizens right to vote if they’ve declared that they will become citizens

(6) Modern Supreme Court does treat voting as embraced by 14th amendment privileges and immunities

d) 19th amendment

(1) Gives the vote to women.  There were no Giles like efforts to obstruct provision, but the only question that has arisen has arise in scholarly literature – whether 19th amendment can function like a general protection for the rights of women outside of the areas of suffrage in the same way in which the 14th and 15th amendment was used as a broad rights protecting charter for all issues dealing with race.   

(2) Siebel has done the most work on this.  Siegal argues that 19th amendment can be used to attack any of the reasons for discrimination that were previously used to deny women the vote.  

3. Indians under the constitution

a) What was the political legitimacy of the constitution or the colonization of North America.  

(1) The issue of Indian removal was from the Carolinas and Georgia – tribal life was already disintegrating in the North – warfare and disease spreading – are not talked about as constitutional matters.  The constitutional question was really more of a federalism question – whether it was the States or the federal gov’t who have power to act on issues that affect the Indian tribes.  

(2) The constitution itself talks about federal power to conduct commerce with the Indian tribes.  There were many early battles about who it was to remove and kill Native Americans – the federal or states.  Who was it that would remove the Indians to Oklahoma, with the feds eventually doing the job.  

(3) How can Indian tribes as sovereigns under federal law be reconciled with US treatment of the Indian tribes?

(4) In the Supreme Court under Marshall, there is quite a lot of respect for the Indians as sovereigns, but that has changed dramatically over time.  
b) American Indians and birthright citizenship

(1) US v. Sandoval (1913)

(a) Still open question about whether Indians were citizens

(2) McKay v. Campbell (1871)
(a) Indian tribes are distinct and independent political communities, retaining right to self-gov’t, though subject to protecting power of US.  

(3) US v. Kagma (1886)

(a) Congress possessed plenary power over Indian tribes

(b) Power of Congress to organize territorial gov’ts and make laws for inhabitants, arise not so much from constitution, as from ownership of country in which territories are, and rights of exclusive sovereignty which must exist in nat’l gov’t

(c) Indian tribes are wards of nations – dependent on US for food, political rights; Power of US gov’t necessary for their protection and safety

(d) Owe no allegiance to states, who are often enemies

(4) Elk v. Wilkins (1884)

(a) SC rejected bid for right to vote b/c he had never surrendered citizenship of Indian tribe – was not naturalized, taxed, or recognized as citizen of Us

(b) Indians owe allegiance to tribes over US, and alien and dependent condition of members of tribes could not be put off at their own will w/o assent of US

(i) Can only become citizens through naturalization or through treaty or statute

(c) 14th amendment was to settle citizenship of blacks, not Indians.  Indians are not born in US subject to juris – tribes are foreign nations.

(i) Section 2 – excluding Indians not taxed b/c not citizens

(ii) Harlan – dissented and said that “not taxed” must mean that some Indians who are taxed can be citizens – who live off of reservations and were unconnected with tribes

(5) 1924 – Indians finally admitted as citizens through act of Congress

4. Chinese Exclusion Case (1889)

a) Background

(1) Chinese man left SF for China, but w/ cert from customs inspector entitling him to return.  

(2) When he returned, he was refused entrance – his right to land and his cert had been annulled by Act of Congress approve October 1, 1888.  

(a) Act prohibited laborers from entering US who had departed before its passage w/ cert to return.

(3) The abrogation that began in the 1880s started a very  long period of the legal exclusion of Chinese immigration.    

b) Ruling

(1) Act is in contravention of treaty of 1868 and 1880, but is not invalid b/c treaties are of no greater legal obligation than act of congress.

(2) Treaties and Acts of congress are both supreme – no hierarchy – often treaties are not self-executing and require legislation to carry into force. 

(a) Self-executing treaties that relate to subject w/in power of congress are deemed equivalent of legislative act, to be repealed or modified at pleasure of congress.

(b) Last expression of sovereign will control.

(3) Court not invested with authority to pass judgment on determination of legisl department or their motivations.  If legis. determines that foreigners are threat to US, SC is not one to pass judgment.  

(4) Sovereign powers of national gov’t:  make war, make treaties, suppress insurrection, repel invasion, regulate foreign commerce, secure republican gov’ts to states, admits subjects of other nations to citizenship  - restricted only by constit – need for maintenance of independence and security throughout territory.   

c) Differences between European immigration and Chinese immigration

(1) The Chinese are seen as a threat – foreigners of a different race who will not assimilate with us.

(2) It was over 95% male – less immigration of intact families.  

(3) They lived in bunk houses with other Chinese people rather than taking on the normal patterns of US life – not centered around the nuclear family.  

(a) People thought that this indicated something from Chinese culture – Chinese women were discouraged from emigrating, because they had other obligations to other family members that prevented them from emigrating.

(b) Most men came under labor indenture contracts arranged between merchants in China and brokers in the US and the terms of the contracts didn’t contain provisions allowing for immigration of families.  

(4) The legislation declared that all Chinese women were prostitutes, so when the wives or female family members did try to come to the US, they became aware that they might be thrown out for suspicion of being prostitutes.  

5. Mormons and the Free Exercise clause – Division between belief and action

a) Reynolds v. US

(1) Congress was deprived of all legislative power of mere opinion, but was left free to reach actions.

(2) Upheld constitutionality of law forbidding polygamy even though Mormons claimed it was req’d by religion.  

(3) Cannot put doctrines of religious belief superior to the law and allow every citizen to become law unto himself.  Gov’t couldn’t exist in these circumstances.  

V. Federal Legislative Power

A. Overview

1. What is scope of Congressional authority? The five big ones...
a) Power under the Commerce Clause

b) Enforcement under Section 5 of 14th amendment

c) Spending power of Congress – is it limited to enumerated items, or “for the general welfare”

(1) If Congress can do anything it wants, as long as it does it through money, what is the point in having limits through the Commerce power?  Congress can then structure any program that it wants to deter what it wants to regulate, or bribes the states to do things that Congress would like to be able to require.  

(2) If you have a Supreme Court committed to aggressive federalism, then it will not be able to stop at the Commerce Clause, then it will have to have some power to limit Congress’ taxing and spending powers.

(3) What degree of deference will be afford to Congress?

(a) Underinclusiveness and overinclusiveness of statutes – looking at a level of review that is not deferential.  You don’t hold Congress to the standard of having gotten it right.

(b) O’Connor is not looking to give that degree of deference to Congress.  

(c) The more you think Congress is given wide latitude in spending powers, the more you agree with Breyer that Congress will be able to do what they can’t do directly indirectly through the spending power.  

(4) If Congress is going to regulate under the spending power, they have to come up with money.  The practical limitation is the ability to raise funds.  But how much of a constraint is that really?

(a) As you approach the tax-bearing possibility of citizens through the feds, then what taxes would be left over for the states?    Would this be unconstitutional?  

(5) Look at the spending power case in 8th circuit...

(6) Constraints (from South Dakota v. Dole 1987 – feds can put limits on $ given to states w/o binding to enumerated powers)
(a) General welfare

(i) Hamiltonian constraint – in the general welfare.  Rhenquist – says that general welfare determination has to be looked at with great deference to Congress.  

(b) Specific conditions

(i) When spending is conditioned on certain kinds of actions, the conditions have to be made very specific so the states can plainly chose.

(c) Related to fed interests

(i) The constraints have to be related to the federal interest at stake – genuine relation to national programmatic interests

(d) Can’t be otherwise unconstitutional

(i) What Congress is asking states to do when they are getting federal funds can’t be something that is otherwise unconstitutional.

(e) No compulsion – state has to be able to say no

(i) There can’t be compulsion – but compulsion defined how?  Is it compulsion if by not accepting the conditions of spending you lose federal funds for important programs that all of your economic competitor states have?  At what point does the threat of losing funds become coercive?

(ii) The states have to be able to consent or refuse federal program.  

(iii) Does it have to be coercive for all states or only for one to be unconstitutional?  

(iv) Mild encouragement isn’t compulsion

d) Taxing

(1) Butler case – instance in which Congress’ mechanism for dealing with problems in agricultural markets as a way of generating behavior that it wanted – control of production.  

(a) Congress can tax, but its taxation has to be a genuine revenue raising measure rather than a regulatory measure in disguise.

(b) Raises questions about whether we are analyzing Congressional purposes, means/ends rationality.

(c) Question is whether revenue that is being produced bears a close enough relationship to the statute.  

(2) Historian

(a) Congress can tax and spend only within enumerated powers.  

(b) Hamilton – taxing and spending for general welfare stands on its own, and powers won’t be found in enumerated powers, but instead in growing and changing body of understanding what the general welfare and national interest is.  

e) Treaty power

(1) Authority in realm of domestic policy doesn’t have much case law.  

(2) Question is whether Congress can expand its own powers to regulate domestically by committing itself in treaties to perform acts that would not otherwise be within the power of Congress to perform.  

2. What is Congress’ authority under specific constitutional provisions?

3. Does state sovereignty limit congressional power?

4. What limits, if any, exist on Congress’ ability to delegate legislative power?

B. McCulloch v. Maryland and broad federal legislative power
1. History

a) Madison and his switch in position from Republican under TJ to Federalist

(1) Madison was the central actor in legal challenge – he argued for a limited view of powers of Congress under Article II, Section 8.  But when Madison wrote under Federalist #44 he took the opposite position supporting broad Congressional power.  
(2) It was not generally known who the author of each federalist paper at this point – the rumor circulating about #44 was that it had been written by Hamilton, so Madison could stealthily change his position.  
(3) The notes on the debate about the constitutional convention were also not available at this point – the framers understood that their specific intents ought not to be the center of importance – the document itself was.  
(4) What this also meant was that there was a group of insiders and outsiders – the outsiders had a disadvantage of not knowing what had happened – some sources were tacitly part of the interpretation but were not available to others.    
(5) Madison did not have a plan of his own for a national economy, so strict constructionism was his ideological escape valve.  Where was the energy for the new development supposed to come from – the federal gov’t, private enterprise, the states?  

b) Ideological debate about whether Congress had power to establish bank

(1) By 1819, it was only an ideological debate as to whether Congress had the power, since practicality dictated that there be a bank.  
(2) The War of 1812 showed that the absence of a central bank was detrimental to the gov’t , but there still remained many challenges to the idea of a bank, both in ability for gov’t to establish the bank and whether the bank was needed (many problems with the bank in 1816, 1817, and 1818 – poor mgmt problems and flawed institution).  
(3) In Marbury, Marshall had ignored precedent and had derived judicial review from reason and the structure of the constitution, but in McCulloch he also ignores precedent – his own – of several years earlier with 5 years of broad Congressional power.   
(4) But his past case was somewhat trivial and realized that relying only on precedent would have weak way of deciding the case – he knew that this big controversial case required a grand decision.  

c) Facts of the case

(1) State gov’ts angry at bank’s monetary policies for aggravating serious depression, especially b/c bank called in loans owed by the states.  

(2) Some states banned bank and others taxed it, like MD.  

(3) Bank of US refused to pay MD tax, and John James (Treasurer of MD) sued for himself and the State of MD for failure to pay tax.  

2. Issues

a) Federalism – scope of Congressional power v. state power

b) Role of the states and their governmental institutions as constitutional interpreters – if there is a departmental theory of the constitution, how do states operate in interpreting the constitution?  Is there a conflict between state and feds in interpreting, or do we view them as having a role in interpreting?

3. Federal Legislative power analysis

a) Does Congress have power to create bank?

(1) Historical practice established power of Congress to establish bank – can’t be unprejudiced by prior practice, has been recognized by many legislatures. (  This is a common practice in US SC to look to systematic, unbroken practices.  But why should practice have normative significance when question had never before been posed??

(a) First Congress enacted bank after great debate and deliberation.

(b) First Congress was more familiar with original intent behind constitution

(c) Approved by executive who was very intelligent

(d) Would be a bold statement to assert that the first adoption of the bank had been unconstit.

(2) Refutation of compact federalism -  that states retain ultimate sovereignty b/c they ratified constit and ceded their power only in certain areas.  Power of constit. comes from act of compact between sovereign and independent states.  Powers of general gov’t should be delegated by the states, who alone possess supreme dominion.  If states are sovereign, then they would possess veto power.  

(a) Compact federalism argues limited power for the gov’t, and it is not necessarily the case that in situations of conflict what the federal gov’t says ought to get any more credit than what the state gov’ts said.  

(b) It was the people who ratified the constitution, and the people are sovereign, not the states.

(c) “Gov’t proceeds directly from the people, is ‘ordained and established’ in the name of the people...The assent of the States, in their sovereign capacity, is implied, in calling a convention...But the people were at perfect liberty to accept or reject it; and their act was final.  It required not the affirmance, and could not be negatived, by the state gov’ts”

(d) But what of constit being ratified by the States, not the people??

(i) If ratification is a revolutionary process, then you could think that states somehow dissolve.  But it was very important that states have individual ratification votes – the population was not pooled.  

(ii) Marshall treats this as just administrative ease, but this is highly contested.  

(e) Does the idea of one American people predate ratification?  

(i) Popular sovereignty of the 18th century held that sovereignty rested only in one entity – the federalists tried to reason that the power rested in the people to lessen the conflict between state and federal gov’t.   

(ii) Marshall uses this to say that the People ratified the constitution and that they happened to be assembled in their states (easier), but that the power rests in the common mass, not in the independent states.  

(3) Congress is not limited only to those acts specified in the Constitution; Congress may choose any means, not prohibited by the Constitution, to carry out its lawful authority. (Para 17)
(a) Broad description of federal power – even though bank is not among enumerated powers, is not dispositive as to Congress’ power to establish it.

(b) “[a] constit, to contain an accurate detail of all the subdivisions of which its great powers will admit, and of all the means by which they may be carried into execution, would partake of the prolixity of a legal code...”

(c) Once an enumerated power is given, Congress must have been given the power to facilitate the means to bring it about – Congress should get to choose the most appropriate means, or should Congress compromise when it might cause conflict with the states

(4) Rejection of strict interpretation of Necessary and proper clause – means/ends fit (Para 38)
(a) “Let the ends be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional.”  

(b) What about necessary meaning INDISPENSABLE?  Marshall reads necessary as desirable or useful b/c the nature of a constitution is that it is to endure and to be adapted to crises of human affairs.

(c) Necessary and proper is placed within Article I §8, which expands Congress’ powers, instead of Article I §9, which limits Congress’ powers.

(d) The terms of Article I §8 purport to enlarge federal power, not diminish it.  

(i) 30:  Power to establish post offices and roads creates right to punish people who steal mail.  Is it necessary that the same people who established post carry it out?  Is it necessary that mail crimes are federal rather than states?  

(ii) Marshall – if there is something that is of strong interest to feds, it not ought to have to depend on states, it should function completely independently.   

(a) But a system could also be created that the states are closer to the people, more democratic, and the feds not ought be able to duplicate institutions and laws that exist in the states just to avoid dealing with the states.  

(e) What does a particular means being consistent with the letter and spirit of the constitution mean?  
(i) Does that limit the constitution or expand it?   
(ii) Can there be things not within letter, but within spirit of constitution?
(iii) When talking about adaptation, are we talking about Congressional intent or an analysis of means/ends fit apart from the question of intent?  

(iv) 32:  when the gov’t would carry its powers into execution by means not vindictive in their nature?...

b) Is the MD tax constitutional?

(1) Power to create bank included a power to preserve its existence.

(a) Power to tax is power to destroy – power to destroy may render useless the power to create.

(b) So MD can’t tax bank, b/c it could greatly impeded its operation and even destroy it.

(c) Marshall still allows states to impose property taxes on bank property, so he is not creating an absolutist views.   

(d) Marshall is looking for equal treatment – MD is not in the position to uniquely press federal institutions.  Federalism has to accommodate powers of federal and state, but he is avoiding explicit references to this.  

(2) State tax on bank was essentially tax that reached into sovereignty of other states, since bank operated in many states.

(a) Those other states had no say in tax, so they were being taxed without representation. 
4. Other Issues 

a) Marshall on deference to Congress (Paras 4&5)

(1) Not really an issue of  civil liberties rather it involves the structure of gov’t

(a) The great principles of liberty are not at stake, so easier to defer to Congress

(b) Becomes foundation of New Deal settlement – more deference on structural questions or economic questions than civil liberties questions
(2) Congress had expertise in this area – in creating legislation around national institutions

(a) Many of the members of constitution were founders and engaged in serious debate on constitutional issues

(3) Difficulty of issue

(a) Was not a difficult, real constitutional issue – Congress had reached agreement (most of Senate agreed)

(b) Already had had many many debates about the Act, the bank had been permitted to expire and then Congress revived it

(c) Congress had deliberated long and hard – the bill had been fairly debated and the constitution already considered in their deliberations

b) Popular constitutional and acquiescence to historical practice

(1) Expectation interest and economic reliance – vested economic rights

(a) There has been acquiescence to the presence of the bank, so there is an expectation interest that has been created on which a great investment has been made.  

(b) The opponents of the bank have already lost in the political sphere – shows ambivalence about bank, that there was never a quieting of protest.  

(2) Popular constitutionalism and acquiesence:  

(a) Although there was an acquiescence to the bank, there was still not an acquiescence to the constitutionality of the bank.  But action was important in creating constitutional principle – that those who were in opposition to the bank should have been influenced by the continuing existence of the bank.  

(b) Rule of recognition – how do we recognize an act of constitutional lawmaking?  Is there a difference?    Does the win (the existence of the bank) mean:

(i) That the will of the people has been exerted to interpret the constitution – an act of constitutional interpretation

(ii) The people decided they needed a bank – a pure act of pragmatism.  If the country needs something to survive, then does the constitution always mean the right to go forward, to persevere rather than strictly interpret the document?

c) Cooperative Federalism (Para 14)
(1) Para 14:  How Supreme is the federal gov’t in its sphere of power? Do the spheres of power overlap?

(2) Can the power to regulate commerce have implications in the states in terms of its police power – is there an area of overlap?  
(3) There could be a notion that in the area of overlap, neither entity can in a constitutionalist federalist structure be supreme in its own sphere – each has to comport itself with due respect to the interests of the other – cooperative federalism.  

d) How would the Marshall court have reviewed Jefferson’s decision on the LA purchase?

(1) Is our view of the constitution different under times of great national importance (the purchase, war) than under normal times?  
(2) Does the fact that one branch of the gov’t was allowed to exercise power under a particular exigent circumstance mean that they should continue to be allowed to do so through the principle of acquiescence and settled expectations?  

e) How does the Court feel about the reliability of the political process in terms of legislating constitutional laws?

(1) Marshall felt that the first period was a particularly serious constitutional interpretative process – the document was much fresher and many of the founders were still involved in the legislature.  
(2) Do the people who wrote the constitution see a great difference between legislating that and other statutes?  
(3) Are there clear lines between constitution-making and other legislation?  How much of a political process was constitution-making.

C. Federal Legislation under the Commerce Clause

1. Overview

a) Article I §8 – 18 clauses enumeration specific powers of Congress

(1) “Congress shall have power to regulate Commerce with foreign Nations, and among the several States, and with the Indian tribes...”

(2) Authority for broad range of fed legis – focus of most SC decisions.

b) Historical overview

(1) Gibbons – broadest grant of commerce clause power; Court then never overturned Congress legis based on commerce clause

(2) 1937 – struck down New Deal legis. (Schecter Poultry and Carter Coal)
(3) 1937 – 1995:  No legis struck down based on commerce clause

(4) 1995:  Lopez – guns in schools

(5) 2000: Morrison – VAWA struck down

c) Questions Court is considering

(1) What is commerce?  One stage of business, or all aspects of business?

(2) What does among several states mean; is it limited to direct effects or any effect?

(3) Does 10th amendment limit Congressional action in this area?  Is object to be regulated typically subject to state control?

2. Gibbons v. Ogden and Definition of Commerce Power

a) Facts

(1) Two guys given monopoly over steamboats in NY waters by NY legis.  Steamboats operated between NYC and NJ.

(2) Gibbons said that had right to operate ferry b/c he was licensed under federal law as “vessels in the coasting trade.”

(3) What Marshall was doing was beginning the conversation about the much more common situation – when Congress has not enacted legislation pursuant to one of its constitutional powers.  Congress really had not legislated many things – they were not aggressively using all of the power that Marshall was assuming for it.  

(4) Field preemption - Most cases in the early 19th century were coming up under the dormant Commerce clause – dormant Congress – where the state was legislating and whether the existence of the power of Congress precluded the state from the legislating even in the absence of Congress never having taken action in the field.  

b) Legal Issues

(1) What is commerce?

(a) Ogden – limited to “traffic, buying and selling or interchange of commodities”

(b) SC:  “Commerce is traffic, but is something more: intercourse.  The commercial intercourse between nations, and parts of nations, in all its branches,...and is regulated by prescribing rules for carrying on that intercourse.”

(i) Includes all phases of business, including navigation.  

(ii) Economic development involved both the movement of goods and the movement of people – people looking for job opportunities or slaves.  People were considered commodities in some ways during this period b/c there weren’t other areas of law to cover the areas – welfare or employment law. 
(c) What influence do the objects being regulated have in the interpretation? 

(2) What is Among the Several states?

(a) Three possible choices -> court chooses intermediate intermingled with
(i) Limited expressly to interstate activities – intrastate was beyond scope of power.

(ii) Among means intermingled with.  Commerce among the states can’t stop at external boundary line of each state, but may be introduced into the interior.  Among means concerning or affecting more than one state.  Requires more line drawing and case-by-case inquiry into effects of particular activity, as well as consideration of level of impact – direct or indirect, substantial or insubstantial.  
(iii) In the midst of – from dictionary definitions.  Then everything could have been reg’d b/c in midst of US.

(b) Congress can regulate intrastate commerce if it had impact on interstate activities

(i) “But, in regulating commerce with foreign nations, the power of Congress does not stop at juris lines of several States...The power of Congress, then, whatever it may be, must be exercised within the territorial juris of several states.  

(3) Does State sovereignty limit Congressional power?  Congress has plenary power once it’s acted (Supremacy Clause)  and its legislation preempts state legislation.  
(a) “This power, like all others vested in Congress, is complete in itself, may be exercised to its utmost extent, and acknowledges no limitations, other than are prescribed in the constitution.  If...the sovereignty of Congress, though limited to specified objects, is plenary as to those objects, the power over commerce with foreign nations, and among the several states, is vested in Congress as absolutely as it would be in a single gov’t.”

(i) Congress has complete authority to regulate all commerce between states.

(ii) When Congress is acting, it can regulate in the same way as it could if no state gov’ts existed.  

(iii) Sole check on Congress is thus political process – states have some leverage w/ Congress through Senate.  

(b) How would the purposes of Congressional regulation limit commerce power?

(i) Inspection, quarantine, and health laws “form a portion of that immense mass of legislation, which embraces everything within the territory of a state, not surrendered to the national gov’t...No direct general power over these objects is granted to congress and, consequently they remain subject to state legislation.  If the legislative power of the Union can reach them, it must be for national purposes.”

(ii) Scope of national power may depend not only on substance of regulation, but also on the purposes for which the regulation was adopted – the congruence between purposes underlying regulation and the constitutional grant of power.  

(iii) Marshall in McCulloch – if Congress passes laws on objects not entrusted to it, the court would have to strike them down.

(iv) How is this at odds with the phrase in (a)?

c) Dormant Commerce Clause - What are state powers if Congress has not acted?

(1) Are different depending on whether Congress has issued legislation of its own pursuant to commerce power on subject matter in question b/c you can answer questions about state/federal power w/o going through whole exposition of exclusivity of commerce power.  

(2) States and affirmative power

(a) Affirmative grant of power is not exclusive, but grant of full power is inconsistent and incompatible with the existence of right in another.  Grant of power to one sovereign prevents “action of all others that would perform the same operation on the same thing.”  
(3) Exclusivity of the commerce power

(a) Gives Marshall’s opening salvo on whether commerce power is exclusive – does Article I, 8 implicitly say what it doesn’t explicitly say

(b) Some powers enumerated are exclusive and others are not – e.g. taxation is not exclusive, but establishing federal courts inferior to the Supreme Court is exclusive.  

(c) Any commercial regulation not expressly forbidden to which state had original power (prior to constitution) is allowed.  

(d) Article I, Section 8 – says that Congress can legislate from the “General Welfare of the people”

(i) Marshall still reserves police powers to the state – power for public health, well-being, and morals.  

(ii) General welfare legislation was thought to belong to the States and if you took Article I, Section 8, then it would oust and exclude any state legislation in the area.  

(iii) But you could also read it as just giving Congress the power to lay and collect taxes.  

(e) Types of exclusivity

(i) Purposes – even if end is a legitimate one, state could achieve its purposes through means which infringe on Congress’ power.  

(f) Taxation – distinction from commerce

(i) Indispensable to state’s existence

(ii) Can reside in and be exercised in different authorities at the same time

(iii) Is infinitely divisible

(iv) Power to take in another what is necessary for certain purposes

(4) Marshall in Willson v. Black Bird Creek Marsh

(a) Unless state law comes in conflict with constitution or a law of US, is an affair between gov’t of DE and its citizens, of which this court can take no cognizance.

(b) If Congress had passed law to control state legis over small navigable creeks, then it would be unconstit.

(c) Counsel for D characterized dam as a “health measure” under control of the states.  

3. The State’s Police Powers as a Constraint on the National Commerce Power – Mayor of City of NY v. Miln
a) Mayor of the City of New York v.  Miln (1837) – Development of dual federalism doctrine
(1) Historical Background

(a) Legislation that was aimed at the general health and welfare of the people, but it intervenes at the point of entry of ships from foreign nations or other states into New York.  
(b) At the time, there was no right recognized to freedom of movement and states often put up barriers to entry for paupers, slaves, free blacks (especially slave states), and vagabonds – people with no obvious means of support.   
(c) At this time, foreign immigration was not the domain of the federal gov’t – comprehensive immigration policies and legislation did not emerge until decades later.  
(d)  The constitution only talks about the federal gov’t having naturalization power, but not explicit control over immigration.  Many people wanted to go elsewhere, but had to stop in New York and work prior to going to their final destination.  

(2) Ruling

(a) As long as a state is using means to get to an ends that is allowed to them, then even if the means infringes on Congressional commerce power, the State is still allowed to employ it.  Objects of state power that concern ordinary course of affairs, concern the lives, liberties, and properties of the people, internal order and prosperity of state.  

(b) Barbour also particularly justifies New York’s action – New York is uniquely America’s global city and has to deal with the high level of immigration.  

(3) How do the objects of commerce regulated relate to power of Congress?
(a) Federalist #45:  Objects of state that which concern ordinary course of affairs, concern the lives, liberties and properties of the people, internal orders and prosperity of state, are reserved to the several states.  

(i) Person concerned was w/in territory of the state

(4) How does the delineation of power fall to the states?

(a) Jurisdiction w/in the limits of the states

(b) The location of the dispute was w/in state

(c) Benefits went directly to the states

(d) Purpose of the statute was the welfare of the state

(e) The means were directly related to the ends

(5) What is not specifically delegated to Congress is left to the states (10th amendment)

(a) State has same undeniable and unlimited juris over persons and things, within its territorial limits, as any foreign nation; where that juris is not surrendered or restrained by constit of US.  

(b) It is the right and duty of the state to look after the welfare of its people.  

(i) States had ability to close its borders to paupers and other vagabonds, since they would contribute to general moral decline.

(6) Dissent

(a) Treats Marshall as saying that once a power has been delineated, then Congress has exclusive power.

(b) NY is reaching out beyond its territorial limits.     

(c) Means too much withdrawn from the authority of the ends – the power granted – lose their power to be employed.  

(d) A much more nationalist view – that the more power you give the states in the arena of commerce means that international and interstate conflicts will arise.  

D. Interstate and Foreign Commerce and Personal Mobility

1. Groves v. Slaughter (1841) – Are slaves items of commerce?
a) Historical Background

(1) MS didn’t want to compete with the outside market for slaves – wanted to protect its own market, so they prohibited importation of slaves in their territory.  
(2) There were strategic judgments to be made on broader principles – some states, like OH, wanted Congress to abolish slavery.  But that wasn’t happening quickly, so they wanted to be able to adopt all possible stances to legislate against slavery.  
(3) So state’s rights becomes a rallying point for anti-slave states to abolish the slave trade and slavery.  
(4) If police powers couldn’t cure state legislation that had an impact on interstate commerce, if Congress had exclusive power to regulate commerce, the anti-slave states didn’t have much room to operate and the federal gov’t could force more cooperation from anti-slave states.  Both sides are using state’s rights arguments to keep the federal gov’t out...

b) Ruling

(1) Slaves were an item of commerce, and thus their entry could not be prohibited

(a) Is not a regulation of police power, it is aimed at introduction of slaves as merchandise, so its purpose is to prefent them from being subjects of intercourse with other states when introduced for purpose of sale.  

(2) McClean – dilemma since he was from an abolitionist state

(a) If slaves were item of commerce, then Congress could prohibit interstate slave trade through commerce power.

(i) So slaves are not item of commerce, but instead are persons.
(b) Power of slavery then belongs to states to control or to prohibit entry

(3) Baldwin

(a) States have power to determine status of slaves, but if they determine that they are property, then they are subjects of commerce and traffic can be regulated by congress.  

(b) Being property, the owners are protected from violations of rights of property by congress under 5th amendment. 

(c) If slaves are transported through free states, the laws of that state can’t take away vested property rights granted by another state.  

2. Cooley v. Board of Wardens (1851) – state gov’ts retain control even where Congress has legis. 

a) Background

(1) PA law required vessels entering and leaving harbor in Philly to engage local pilot to guide them through harbor.

(2) There was a penalty for noncompliance.

(3) Action was for retrieval of penalty for vessels engaged in coastwise trade between NY and Philly.

b) Is the object of commerce under federal regulation?

(1) Navigation is a settled legitimate object.

c) Is the purpose/ends within Congressional power?

(1) Regulation of qualifications of pilots, modes and times of rendering services, are regs of navigation and hence of commerce

d) Did grant of power to congress deprive states of sovereignty – is the entire field of navigation regulation preempted?

(1) When nature of power granted to congress preempts entire field, then subjects of that power are of such a nature as to require exclusive legislation by commerce.

(a) When subjects are in their nature national, or admit only of one uniform system or plan of reg, then they can by their nature require exclusive legis. by congress

(2) Commerce embraces a vast field with many objects; some demanding single uniform rule and others demanding diversity to meet local needs.

(a) Act of 1789 says that until congress acts, states can legis – power is local and not national.

(b) Need different systems of regulation.

(3) Congress has regulated in the area, but has not manifested intent to regulate entire field and deprive states of any power.

(4) Historical consequence – practice has been that states have regulated pilots for 60 years.  

(5) Exclusive federal power would deprive states of ability to change to fit needs of growing commercial reality.  

E. The Commerce Clause in the Progressive Era

1. History

a) Progressive era – despite Lochner being laissez faire, it would be a mistake to characterize this era as being laissez faire.  

b) The administrative agency became the tool of choice for progressive leaders looking to bring scientific expertise to bear on different regulatory problems – the beginning point of the regulatory state.  

c) The big gap is the treatment of commerce clause cases between Lochner and the New Deal – it is a broken up exposure to commerce clause doctrine in different periods.  

2. General Structure – What Congress can regulate under Commerce clause
a) The regulation of things, objects, in commerce – interstate. (Darby, Heart of Atlanta) 
(1) There can be Congressional regulation of things in Commerce.

(2) Upheld – Champion v. Ames – lottery tickets are moving and thus are objects of commerce that are being moved in interstate commercial traffic.  

b) Regulation of the instrumentalities of commerce or persons or things in interstate commerce
(1) Highways, navigational channels, railroads (legislating width of gauge), sunken ships

c) Congress can regulate things or processes that substantially affect interstate commerce or are related to it (Jones & Laughlin)  
(1) Hammer – looks at directness, but seems a formalistic distinction rather than realistic distinction

(2) Lopez – develops test for this category – whether something substantially affects interstate commerce

(a) Examples – extortionate credit transactions (Perez), restaurants using substantial interstate supplies (McClung), inns and hotels catering to interstate guests (Heart of Atlnata), production and consumption of homegrown wheat (Wickard).  ( Where activity substantially affects interstate commerce, legislation regulating activity is allowed.  

3. Champion v. Ames (1903)

a) Lottery statute is being challenged – prohibiting transportation of lottery tickets across state lines.  The lottery company was centered in Paraguay.

b) Analogy of placing lottery tickets in the stream of commerce and placing unhealthful objects (diseased cattle) in the stream of commerce.  

c) The court really doesn’t care so much what the methods are of the regulation as long as the regulation fits within the sphere of commerce.  

d) Individual states aren’t squarely allowed to regulate within their sphere (states that don’t want lotteries) will be forced into a certain position b/c of competition from other states – people within the state will be importing lottery tickets.

4. Hammer v. Dagenhart (1918)

a) Child labor – father was suing to strike down law that prevented objects built with child labor from being imported into other states.

b) Goals of keeping children out of the workforce to put them in school 

c) Legislation at the state level would be ineffective b/c of interstate commerce – states will be more competitive who allow child labor b/c the labor costs are much lower.  If the federal gov’t can’t do this, then noone can.  

d) But the stakes are much higher in this case.

e) Holmes says to look at the methods used – keeping impure items out of the flow of commerce.  If the distinction just so happens to be that manufacturers no longer employ child labor, then those are just indirect effects.  But we aren’t going to worry about the indirect effects and thus just allow Congress to legislate.  He wants to give effect to a national majority sentiment against child labor – to mask what is really going on.  

F. The Commerce Clause under the New Deal

1. Historical Background

a) Mass unemployment

(1) Groups started competing downwards for jobs lower down on the foodchain that had traditionally been done by disfavored ethnic groups.  

(2) It meant that black men, women, and other ethnic groups had their jobs displaced by white men.  The depression fell particularly hard on groups that were facing ethnic and gender prejudices.  

(3) Hobo phenomenon – major issues with people migrating and looking for work – whose responsibility was it going to be to take care of them.  

b) Mass period of labor unrest

(1) With many strikes taking place and serious questions about socialist principles – whether there was something inherently corrupt about capitalism.  

(2) Some of the labor unrest was left organized,  but labor movement was massive influence during this period.  There were unions of the unemployed.  

(3) The depression was a global phenomenon, so there was a major economic downturn in Europe as well – so the US could look at other countries such as Germany, which had already established broad social safety nets.  

(4) There was also a debate about whether the changes should be long-term or short-term – just a quick response to an emergency or a major change in the country.  

c) FDR political history

(1) Hoover gets tossed out by Roosevelt in 1932 – FDR drew on the “Brain Trust” from Columbia that he drew on (FDR was guv’ner of NY).  

(2) FDR did not have a coherent economic policy, but instead was improvising without a coherent strategy, and who were running off in many different directions and there was a lack of coordination between agencies.  

(3) Huge amount of legislation passed in a very short period of time – within months of FDR coming into office.  Lawyers were not a part of the legislative drafting process and not drafted with constitutional limits in mind.  Then there was a change into a well-lawyered set of policies as the New Deal era went on.  

d) Conventional Legal story

(1) Legal story is conventionally that you had a carry-over court from the Lochner era with 5-6 conservative judges insisting upon a laissez faire view of American economics that trumped the needs of the people in this emergency period and prevented the fed gov’t from using the Depression as an excuse for instituting centralized economic control.  

(2) It was only after FDR threatened to pack the court that the court succumbed to political pressure and agreed to uphold the legislation.  This story clearly shows that the Lochner era was wrong and that the New Deal era was right.  

(3) The New Deal is a central part of American constitutional history and that those decisions become a part of con law despite the fact that there was considerable political influence in those court’s decisions.  Even if it takes political pressure, the important part is that the court got it right in the end.  

e) Internalist v. Externalist views of the court’s decisions

(1) Internalist:  Cushman there are perfectly got internal (internal to law) that make it easy to avoid external explanation to look at political factors.  

(a) The shift was not as a result of court-packing or historical – you have to find more legal doctrinal approaches.

(b) The fact that West Coast Hotel was voted on before the court-packing plan was announced is very strong evidence.  

(c) Does it put too much weight on the West Coast Hotel conference?  There was already some court-packing discussion in the presses and some criticixm of the court’s decisions.  

(d) Drafting of original statutes was so terrible – no attention to constitutionality.  Problems of constitutionality may have lead court to question whether FDR was even taking constitution in mind at all.

(e) The New Deal’s own policys shift from corporatist to more gov’t controlled and more attention to constitutionality may have influenced.  

(f) Also a shifting of where the constitutional power lies – power to respond to changes of country with its needs.  Nothing in Judge’s opinions to suggest that the shift was only relevant to this time period.  

(g) Court’s opinion of constitutional thought going on in other institutional branches shifts with time.  

(h) Cushman was persuasive in stating that Court knew that FDR’s court packing plan did not have popular support and would probably not succeed.   People wanted to live in a country with a respect for the rule of law.  

(2) Externalist: you have to look at the political pressure and history to understand the rulings of the court.  
(a) Ackerman – the Court’s shift was as a response to politics – court-packing, the 1936 election, the Congress.

(b) Should we view the New Deal as more cabined in its time – not as projections towards the future.  

(c) The Court managed, through Schecter, to change the content of the New Deal content.    So Ackerman sees it as very important to his story that the administration changed course.  Knowing that you no longer have the choice to pursue NIRA means that you have to change your policy.  

(3) Evaluation 

(a) Whether branches can be trusted as co-equal institutional actors.

(4) Legal Realist

(a) Is there a realist approach – Judge Van Devanteer was going to retire at the end of the term and that would provide him with his reliable fifth vote.  Justices give up on points when they realize that they’re going to lose over the long time – that very, very soon the votes were going to shift, and do you wait for the new vote or do you start formulating a new type of jurisprudence. 

(b) Sutherland’s political career – he was more a liberal in many issues than generally portrayed.   

(5) Lasting significance:  

(a) Are these shifts irreversible?  

(b) What sort of lasting significance do they have?

f) Evaluation of Depression

(1) There is a strong consensus that the legislation alleviated human suffering, but the thing that got us out of the Depression was WWII and the upswing of industrial production that occurred. 

(2) It is too easy to just say that FDR solved it.  It is not the court’s job to decide the wisdom of the legislation, but rather just to judge its constitutionality.  

(3) But can you discuss the constitutionality of the legislation without looking to the wisdom of the legislation?  

Members of the Supreme Court during the New Deal
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Sutherland

              Roberts
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               Stone
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2. Railroad Retirement Board v. Alton (1935) – strikes down RR Retirement Act on grounds the economic security of retired RR workers is not about interstate commerce
a) Background

(1) Older workers on RR industry and job shortages, so by through Railroad Retirement Act of 1934 created a compulsory retirement age and pension plan.  

(2) FDR’s later court-packing plan was announced after Alton and the rationale was that the justices were too old.  Roberts actually says that there isn’t sufficient evidence about the inefficiency of older workers in the decision.  

b) Commerce Clause applicability

(1) Would think that Commerce clause would be at work here, since RRs are very much instrumentalities of commerce and labor unrest can dramatically affect commerce.

c) Reasoning 
(1) The Court rejected the plan, b/c it extended back to former RR workers already retired.  

(2) Was mechanism for shoring up income stream to past and present workers in RR industry.   
(3) So Roberts saw this as overreaching – the means of applying it to retired workers meant that the end was not just to make sure that commerce was not interrupted.  
(4) Thought that there was not a close connection between means and ends – this allows them to not just analyze the wisdom of the end, but instead to concentrate on the means/ends relationship.  

d) Hughes dissent:

(1) RR companies have adopted pension plans on their own – way ahead of the rest of the industry in terms of labor relations.  Welfare capitalism – to increase longevity and efficiency of the workforce.  

3. Schecter Poultry (1935) – Strikes down NIRA b/c of commerce clause + non-delegation problems
a) Background of legislation

(1) Non-delegation side of Schecter not discussed in this excerpt.  

(2) NIRA (National Industrial Recovery Act) – the first wave of legislation in the 100 day program.  

(a) It itself was an administrative agency, but involved a dual delegation.  

(b) Congress delegated to NRA power to then delegate to committees made up of industry, labor, and consumers to forge industrial codes for particular industries.  

(c) They would be self-regulating, and the codes would set terms of business competition among competitors to avoid ruthless competition – cooperative rate scale process that would be patently illegal under antitrust act – and also would set minimum wages and maximum hours and other elements of labor conditions applicable to industry.  

(d) After the boards set up the codes, the fed gov’t and NRA would approve them, evaluate them, and approve them, and then set up private groups from NRA to be code authority that would enforce codes on industry as a whole.  

(3) Court expedited hearing process so that they would decide this one very quickly right after it was passed.  

(a) What this case was doing more than others was putting the New Deal on the chopping block – the NRA was the centerpiece of the New Deal, but there was already dissatisfaction with it.  

(b) Schecter was a unanimous decision, so Congress was not convincing anyone of its wisdom.  

(4) Facts

(a) This was about local chicken slaughter places – the chickens came from New Jersey chicken farms and were sold in the local New York markets.  

(b) Schecter was a kosher chicken slaughter place.   

b) Reasoning

(1) Commerce Clause applicability

(a) Commerce meant that objects were still in stream of commerce – transported across lines.  
(b) Fugitive slaves – if you pass through free territories then you are still in stream of commerce and not yet at rest.  
(c) Then when you come to stay – the objects are at rest, and are no longer in the stream, then you are subject to local law.  

(d) The chickens in this case had come to roost and were no longer in stream of commerce – was too local. 

(2) Nothing had close to this gov’t approved, industry-based regulation.  Problems associated with this:

(a) Industry is not uniform in size or needs, and the code formation process was run by large corporations – create barriers to smaller producers entering the market.  There were fears that the Board would be dominated by large corporations and hence make rules favorable to themselves.  
(b) There are some unionized industries, but where there is no organized force speaking for labor there wasn’t adequate representation.

(c) The consumer board was not effective in representing consumers.  

(3) Court on Direct v. Indirect affects on commerce

(a) You cannot distinguish between the two simply by looking at the magnitude of the problem.  
(i) Even if the labor strikes are very bad in the local markets, it still doesn’t have a direct affect on commerce and is therefore not under control of Congress.  

(b) There cannot be any intervening third parties or actions necessary to complete the affect for it to be a direct affect. 

(4) Argument for realism rather than semantics of direct or indirect effects

(a) FDR

(i) The argument was that labor conditions in the distributorships had the possibility to affect interstate commerce.  

(ii) If there are major labor unrest at every production site for chickens, then it is unpragmatic and unrealistic to say that there are no effects – you can be certain then that the indirect affects are more direct.  
(iii) Magnitude can eventually affect whether it is indirect or direct.

(b) Cardozo’s dissent in Carter coal

(i) A great principle of constitutional law is not capable of being expressed in an adjective – you have to take a more realistic and more formalistic view on what is impacting  commerce.  

(ii) Yet Carter doesn’t buy this argument in Schecter, so FDR clearly did not show what lines could be drawn between local and federal control to convince him.  

(5) Race to the bottom argument
(a) If one state raises labor standards in one state, then distributors will move out of that state and into another.  
(b) So you create this competitive environment between states such that states will not be able to raise labor standards.  

4. Butler case (1934) – agricultural production is not interstate commerce, ends has to still be legitimate under taxing and spending power
a) Agricultural Adjustment Act (1933):  
(1) Statute was aimed at supporting prices paid to farmers for their crops by reduction of farmed acreage

(2) Tax set up on processors of food that produced excess commodities and money raised under federal funds was used to pay farmers not to produce on their lands.  

b) Holding and the Commerce Clause 

(1) Agricultural production is not interstate commerce

(2) Rejects attempt to justify statute under taxing and spending powers, since end, not only means, must be w/in Congress’ enumerated powers.  

c) Evaluation

(1) Question – should the money go to the owners of the land rather than those who worked the land?  What about sharecroppers and lessees.  The property owner or the source of the labor for the land?

(2) Whether taxing and spending for general welfare is out of enumerated powers of Congress or whether there is no limit.  

(a) 10th amendment – any powers that are not enumerated to Congress are left to the people and the states.  

(b) Court specifically does not take this question on.

5. Carter Coal (1936)
a) Bituminous Coal Conservation Act of 1935 – first statute in series of cases that are enacted after Schecter.  

(1) Establishes coal boards to set minimum prices and permit employee collective bargaining

b) Holding (Sullivan)

(1) Price-fixing provisions are not severable from the general statute, so he strikes down the whole statute.  

c) Reasoning

(1) Commerce Power

(a) Doesn’t production of coal have a big impact on interstate commerce – generating fuel for all industry?  

(2) Court does not think that the line is being drawn well here – extraction for mining, agriculture, and manufacture are thought to be local in nature – and regulating labor conditions is too indirect.  

(3) Cardozo’s dissent in Carter coal

(a) A great principle of constitutional law is not capable of being expressed in an adjective – you have to take a more realistic and more formalistic view on what is impacting  commerce.  

(b) Yet Carter doesn’t buy this argument in Schecter, so FDR clearly did not show what lines could be drawn between local and federal control to convince him.  

6. Jones & Laughlin (1937) Allowing labor relations and manufacturing to be objects of commerce clause power
a) Wagner Act

(1) Wagner Act is the statute that establishes the National Labor Relations Board (NLRB) – it was aimed to convince court that effects that widespread labor unrest would have on commerce would put labor relations under the power of Congress.  

b) Legal strategies of the New Deal cases

(1) In the NRA, the litigation went on chaotically – there was no thought to how cases could be well-designed so that the Court would not overrule it.  

(2) So for NLRB, the test case was a large national steel producer b/c it was thought it might be easier to show the effects on commerce.  But it shouldn’t have mattered, since the NLRB applied to all companies, big and small.  

(3) Great example of particular company as interstate for test case as could possibly be.  But how much does outcome of case depend on that – on having a case about a single integrated company?

(4) Test cases

(a) Bring up case with tangled web of interstate connections, but you might be worried that a case as strong as Jones & Laughlin would be limited to its facts and not be as generally applicable.  

(b) Jones & Laughlin was not the only case brought as a test case – three courts of Appeals had struck down parts of the NLRA with different defendants.  One of them was a small men’s clothing manufacturer which operated in VA   - the court sided with the administration and cited the size, importance, and character of clothing industry and the interstate importance of a strike.  
(c) The court in this cases emphasizes the interstate nature of the industry rather than the company.  With Jones, the nature of the company itself would have brought it within the interstate umbrella.  

(d) They were selecting a set of cases, each of which was going to add a different dimension to the decision.  The existence of other cases help explain the court’s comfort level with NLRB.  

(5) Commerce Clause applicability

(a) Was the steel industry in general an integrated industry that automatically affected interstate commerce?

c) Presumption of good behavior on part of NLRB

(1) The Court was going to assume that the NLRB will pay attention to statutory language and to the Court’s cases and will not be unduly influenced by Congress’ findings and legislative history.  That the Board will do its job and consider each case individually, which could then be judicially reviewed.  

(2) NLRB presumes coverage for the industry and so sets up exceptions – certain industries don’t have a large enough volume of trade for coverage.  So the regulations do list exceptions.  

(3) The Courts was expecting factual analysis of each industry, but it didn’t happen.  Economists would have had to do a detailed analysis.  The opinions of the Court about the NLRB changed very rapidly – accused of being communists in the 1950s.  

d) Ruling

(1) Commerce power – trying to synch with prior opinions
(a) The fundamental principle is that the power to regulate commerce is the power to enact “all appropriate legislation” for “its protection and advancement”; to adopt measures “to promote its growth and insure its safety”; “to foster, protect, control and restrain.”  
(b) The power is plenary and may be exerted to protect interstate commerce “no matter what the source of the dangers which threaten it.” (Schecter). 

(2) Adopting legal realist position espoused by Cardozo rather than straight formalistic direct/indirect approach

(a) Giving into practical rather than pure legal indirect/direct framework

(b) “We have often said that interstate commerce itself is a practical conception.  It is equally true that interferences with that commerce must be appraised by a judgment that does not ignore actual experience.”  

(3) Still going with indirect/direct, but considering degree

(a) “Experience has abundantly demonstrated that recognition of the right of employees to self-organization and to have representatives of their own choosing for the purpose of collective bargaining is often an essential condition of industrial peace.  Refusal to confer and negotiate has been one of the most prolific causes of strife...”

(b)  “In view of respondent’s far-flung activities, it is idle to say that the effect would be indirect or remote.  It is obvious that it would be immediate and might be catastrophic.  We are asked to shut our eyes to the plainest facts of our national life and to deal with the question of direct and indirect effects in an intellectual vacuum.  Because there may be but indirect and remote effects upon interstate commerce in connection with a host of local enterprises throughout the country...When industries organize themselves on a national scale, making their relation to interstate commerce the dominant factor in their activities, how can it be maintained that their industrial relations constitute a forbidden field into which Congress may not enter...”

e) Doctrine

(1) Foundation in Jones & Laughlin being made for Darby, where the race to the bottom argument is used.  Congress does not want to see interstate commerce as a method for destroying progressive state legislation.  

(2) It puts labor practices in manufacturing squarely within the powers of Congress and eliminates the two major arguments against its regulation:

(a) Labor relations is not commerce

(b) Manufacturing is not commerce

7. United States v. Darby – Much more deference to Congress, race to the bottom accepted as valid argument
a) Background

(1) Arising under the Fair Labor Standards Act of 1938, which prescribed minimum wage and maximum hours for employees engaged in the production of goods related to interstate commerce.  

(2) Regulation of wages and hours, not collective bargaining/labor relations like in Jones & Laughlin.

(3) Congress is still regulating problems – breakdowns in the market economy due to the race to the bottom argument, 

b) Reasoning 

(1) Commerce clause power

(a) Extensive refutation of idea that it’s the court’s job to make sure that Congress had fundamental motive to regulate commerce.  

(b) There can be overlapping methods and purposes of Congress and state police powers.

(c) Continue to ground statute in desire not to have interstate commerce used to taint competition between states for “race to the bottom.”  

(d) Court is still claiming that Congress’ motives are for commerce – even if there were no prohibition on shipment, it would still be regulation of the channels of commerce.  

(2) Deference to Congress

(a) Congress no longer needs to mask its purposes – can be freer in declaring its purposes.

(b) Court overturns Hammer v Dagenhart and limits part of Kohl.

(c) No longer open to question that fixing of minimum wage is w/in legis. power and is not prima facie viol. of 5th of 14th
(d) Statute is not objectionable b/c applied to both men and women

(3) Congress and severability clauses

(a) Congress is now drafting statutes with severability clauses – that the Court can just overturn clauses that are unconstitutional.  
(b) By being careful in this way, Congress included clause which would prohibit shipment and transportation of goods under unfair labor conditions, as well as manufacture.  
(c) The Court thanks Congress for the severability clauses, but says that they are not necessary.  

(4) Race to the bottom

(a) The “evils” are the race to the bottom, and once that is the purpose, Congress can go about achieving that purpose in whatever it deems to be the best way.  
(b) Does not need to cast this as a prohibition on shipment, can just outright say that the conditions are what it seeks to regulate.  

(5) 10th amendment not applicable

(a) Calls the 10th amendment a truism – that all is retained which has not been surrendered.  
(b) “There is nothing in the history of its adoption to suggest that it was more than declaratory of the relationship between the national and state governments...or that its purpose was other than to allay fears that the new national government might seek to exercise fully their reserved powers...”

8. Wickard v. Filburn – broad interpretation of the objects of commerce; aggregating affect of activity qualifies it even though underlying activity is really on intrastate affects
a) Background

(1) Limited agricultural production and penalized farmers for overproduction – paid them to “eat” their surplus

b) Commerce clause objects

(1) If there is anything that can truly thought to be local, agricultural production growing crops for your own consumption would be it.  Not grown with expectation of being shipped elsewhere.  

(2) All of these statutes had exemptions in them for purely local industries – domestic labor and agricultural labor.  These exemptions were understood as a concession to Southern democrats for the South being able to impose different standards on its black workers.

c) Reasoning

(1) Producing for your consumption is a large stretch, but the theory was that producing for your own consumption you are lessening your demand for agricultural products in the stream of commerce.

(2) Case stands for how far the New Deal court really went. 

(3) Even local activity that is not commerce can be regulated if it has an impact on commerce, irrespective of direct or indirect distinction.    

G. Modern commerce clause cases and Courts new federalism jurisprudence
1. Does federalism really protect liberty?  Do we need two equally strong gov’ts to achieve this?  

a) If you lose some of the structural provisions (1913 17th amendment that allows for state Senators to be elected directly by the people rather than the state legislatures)

b) Should the court say – go ahead and change the constitution if the states want more power?  Or does the Court generally try to limit the amount of constitutional change necessary?  To allow the needs to the country to be met – how much agreement does there need to be about the crisis in the country before the Court can act?  

c) What is the crisis that the Court is reacting against?  Holmes – congress is the right body to respond to crisis.  

d) What are the interests of states at the federal level?  Getting incumbents reelected so they know how to play the political game of tradeoffs.  

e) How does federalism protect liberty when the same federalism is used to deprive an individual of his federally created rights?  If he has rights, then shouldn’t the system provide him a remedy (Marshall)?
(1) Are gov’ts truly sovereign when they violate the law?  Aren’t they inviting an attack to the dignity of the sovereign that makes them immune?  

(2) If a state violates the law, doesn’t it violate due process of the law?

(3) If so, why does Congress lack Reconstruction power to say that States must remedy violations and make victims whole?

(4) Is every state action entitled to immunity?  If, like Garcia says, they will not look to the nature of the act in determining 10th amendment preemption, then what about FSIA?  This says that states’ immunity is abrogated when acts are commercial in nature...

(5) What place does sovereign immunity have in a gov’t defined through popular sovereignty?  

(6) Reciprocity

(a) State law can give someone standing to sue feds for takings..

(b) Is there a theory of reciprocity – that fed sovereign immunity from constit torts should be reciprocated to states...

2. New Federalism jurisprudence

a) Between South Dakota v. Dole and Boerne – comes first as indicators of court’s new federalism jurisprudence.

b) Important earlier precedent – Testa v. Katt (1947)

(1) Established that if Congress is passing statute that creates cause of action, and it wants to give both state and federal courts right to adjudicate, then state court of general jurisdiction must accept federal question cases that are permitted by Congress to be allowed in state courts.  

(2)  Isn’t this commandeering?  

c) New York v. US

(1) O’Connor deals with this in New York v. United States by saying that the Supremacy clause really deals directly with state courts – but doesn’t it refer to the relationship between federal and state law, not the relationship between federal and state courts? 

(2) Somehow it is worse to press state officials, b/c state courts are passive –they already have their arms open.  This is different from forcing legislatures to pass laws – legislatures are less passive.  But what if the states have to appropriate more funds to fund federal questions on the state dockets?  More judges?  Etc.

(3) Using 10th amendment legislation to resist application of legislation that NY had previously supported.  

(4) Is state estopped by previous consent to legis?  No...  They can still resist application of fed legislation.  

d) Alden v. Maine

(1) Fair Labor Standards Act case:  Applies to the states, but can’t get most of the remedies that you could get from private parties.   Individual given federal rights, but cannot sue state to obtain remedy.  
(2) Could have been an occasion for the court to revisit Garcia and decide that it was wrongly decided.  It could be that the Court is going incrementally and still hasn’t decided how far it wants to go.  

e) 10th v. 11th amendment

(1) 11th amendment – sovereign immunity from suit.

(2) 10th amendment – picks up everything else about sovereignty in that these are cases that are going to determine the extent to which Congress by mandatory legislation can make the states act in ways that Congress wants them to act.  

3. What is motivating the new federalism jurisprudence?

a) Has something of value been lost since the New Deal with Congress?

(1) Notion of states as laboratories for new types of laws.  Congress can completely preempt state law, or allow states to experiment with more protective laws but less protective ones.  But even if there is no preemption, you may lose states as laboratories for non-regulation.

(2) Local-ness of states – cuts both ways (gay marriage in MA)

(3) Atrophy problem

(4) We now have the wrong boundaries?  Should it be regional instead of state?  Cities banding together w/o rural areas?

(5) Anti-alienation/cynicism – participation is more meaningful at the local level  

b) Arguments against letting states have their way..

(1) Didn’t states already have their moment?  They blew it with discrimination in the South.  

(2) Interesting and important coalitions of states getting together to pass laws and enforce existing laws.  They can actually do better than we think they’re doing  - Elliot Spitzer in NY.

(3) Where the action is global, international – is not a problem for the federal gov’t to take charge. 

(a) What about environmental law in CA? 

(4) What about federal power with more respect for localness?  More exceptions – rules tailored to communities.  

(5) What about looking at other democracies to see what is happening?   

(6) Issue:  Full faith and credit clause – how and to what extent state law rules can be acknowledged by other states.  

c) McConnel – evaluating founder’s design.
(1) Why shift in federalism balance

(a) Founders were skewed in favor of nat’l power ( federal preemption doctrine

(b) 17th amendment eliminated direct state rep

(c) Technological and social change; as market expanded, so did Congress’ power

(2) Intellectual case for federalism ( protecting individual rights, not fed or state

(a) Why do we forbid nat’l measures when they advance the liberty of the people, but infringe upon the states?

(3) Why do we care about federalism?  What were the original objectives/

(a) Secure the public good

(b) Protect private rights

(c) Preserve spirit and form of popular gov’t

(4) Why decentralized decision making is better

(a) Reflects diversity of interests and preference of individuals in different parts of the nation (but isn’t our nation no longer defined this way?  That interests cut across states more than they are represented inside of them? Due to increased mobility fo workforce...)

(i) Collective action problems, externalities, or absence of economies of scale may prevent action at fed level

(b) Allocation of decision making authority to a level of gov’t no larger than necessary will prevent mutually disadvantageous attempts by communities to take advantage of their neighbors

(i) Nationalized decision making may adversely affect discrete minorities – place burdens solely on a few states for the benefit of all

(ii) Nobel laureate – centralized decision making about projects of localized impact will result in excessive spending that communities would freely choose

(c) Allows for innovation and competition in gov’t – “states as laboratory for new policies”

(d) State and local gov’ts are better protectors of private rights ( but isn’t factional tyranny more likely in state legislatures than in Congress?  

(i) Public choice theory – Madison underestimated dangers of minority rule and defensive resources – issue-oriented conjunction of fed agencies and committee staffs especially vulnerable to special interests 

(ii) Liberty through mobility – people can always move to different states (gays to SF)

(iii) Self-interested gov’t – self-interested rep best tackled at local level b/c popular control stronger

(iv) Diffusion of power – two gov’ts will control each other and create a space of liberty

(e) Small gov’t inherently better

(i) Enforcement of laws – folklore of small town says that social norms reinforce voluntary cooperation w/ law and overcome prisoners dilemma

(ii) Nature of rep – closer to people, each citizen’s influence is larger, reps spend more time with constituents

(iii) Public spiritedness – depended on willingness of citizen to sacrifice for the greater good, and substitute – coercion or compulsion by large nat’l gov’t– was not as good.  

d) Rubenfeld

(1) Court is embarking on an anti-antidiscrimination agenda

(a) Like Lochner court, Court today is afraid that “traditional morality” is being threatened and that the country is moving towards same type of pro-labor redistributive ideology – a radical reordering of social hierarchy.

(2) Definition

(a) Liberal antidiscrimination movement had taken off in direction threatening fundamental American freedoms and values – erosion of meritocracy, creation of sense of entitlement among undeserving people, insistence that gays be protected instead of condemned, fomenting of victimization culture...

(b) E.g. not paying $$$$ for readers for blind people is “discriminating”, domestic violence is sex disc, affirmative action is disc but justified in name of promoting diversity.

(c) Hostile to extension to more radical areas that seek to protect traditionally unprotected groups, contexts, or beyond formal definition of equality to rectifying “social wrongs or reordering social status hierarchy.”

(3) B/c there is no constit reasons to allow traditional but not nontraditional antidisc, court has to look to other constit theories to support their hidden agenda

(4) Pseudo - Federalism - wrong way to explain decisions

(a) Lochner era federalism was really only sensible as a whole  - the laissez-faire, antiredistributive agenda that was driving them apart from considerations of constit language, history, doctrine or principle

(b) Current cases – many pretend to be textualist federalism decisions, but others are astonishingly rewriting 11th amendment doctrine (diversity becomes non-diversity, fed court juris becomes state court juris)
(c) Marbury v. Madison – the very essence of civil liberty certainly consists in the right of every individual to claim protection of the laws, whenever he receives an injury.  But what about Garrett?  ( This is like the int’l law regime, where only states have standing to sue – diplomatic protection – on behalf of their citizens.  Does this mean that the feds could sue the state?  What about under NAFTA?  Wouldn’t that be a way of effectively initiating private action and then getting feds to sue the state – like Loewen?  Except that it’s only available to foreigners...Strangely perverse.  
(5) Court is pursuing a new type of judicial sovereignty

(a) Other branches are no longer coequal interpreters of constitution

(6) Originalism is not the answer

(a) Why wouldn’t the court rely on the fact that Congress passed the Civil Rights laws in 1866 then as a determinant of what they thought the 14th amendment allowed?  Wouldn’t this shed light on affirmative action?  

(b) Congress also passed law specifically giving $ to poor and destitute blacks in 1867

(7) The Court no longer treats suspect class as a trigger for strict scrutiny, but instead uses suspect “classification” (Adarand)

(a) Color-blindness...Since whites brought the action, whites are being treated as a suspect class being disc against

(b) Isn’t this just prejudicing blacks?  The same benefits denied blacks under Adarand can be given to environmentalists or corporations...The Court makes this argument based on inability to detect benign/malignant line

(i) Doesn’t this guarantee that treatment of blacks must be worse than other minorities? Even though 14th amendment specifically for blacks...

(c) If the justices are using inadvertent fostering of racial stereotypes as a justification for striking down affirmative action, then what about Washington v. Davis, which says that inadvertent harm (disparate impact) is not enough to allow to remedy state disc?  That some sort of disc intent or purpose is needed?  Why is disparate impact enough to disallow affirmative action, but not enough to remedy state disc?  Is it the difference between action and omission?  

e) (In evaluating where the court is needed, it is important not just to look at the constitution, but also to look at other institutions in American life.

f) DM  

(1) What about lack of honesty in New Deal and Civil rights cases about whether there are any limits anymore...

(a) Dissenting justices never seemed to be able to come up with any limits.  
(b) Justices who think they’re dealing with a constitution that fundamentally limits federal power.  Some of them at least think that the high road with integrity is at least doing something to make them matter.  

(2) Whose job is it to police this?  

(a) Judicial review and judicial supremacy – goes back to Garcia question.  

(b) Can the states protect themselves through the political process from federal overreaching or do the courts need to play the policing role?  

(c) Kramer in his article surveys political science literature – was Blackmun right in saying that the constitutional structure protects them.  Political scientists – can’t get protection out of weak structural protection, especially now that state legislators don’t elect Senators.  

(3) Other reasons that states can protect themselves:

(a) Political parties are organized on national level, but state party involvement is very important.  

(b) Administrative process – anti-commandeering notwithstanding, there is not much of anything that fed agencies do w/o state admin help and state officials.  

4. US v. Lopez (1995); Commerce clause power has to be limited to commercial behavior; Has to be some rational end to Congressional power when intruding on states’ rights; Federalism reinstalled;  Jones & Laughlin substantial affects can’t allows steady aggregation – loose causal cnx to put it under category 3 of regs 
a) Facts
(1) Gun-Free School Zones Act made it federal crime to possess firearm in school zone.

(2) Child who was caught with concealed handgun was charged and brought suit.

(3) Separation and independence of fed gov’t serve to prevent accumulation of excessive power in one branch – healthy balance of power between States and Feds will reduce tyranny and abuse from either front.

(4) Wickard and Jones & Laughlin ushered in new era of activism under commerce clause

(a) Channels of interstate commerce (Darby, Heart of Atlanta)

(b) Instrumentalities of interstate commerce, or persons or things in interstate commerce

(c) Power to regulate activities having substantial relationship to interstate commerce (Jones & Laughlin) – substantially affect interstate commerce

b) Holding

(1) In third category of commerce regulation, proper test requires analysis of whether regulated activity substantially affects interstate commerce

c) Reasoning

(1) Act is criminal statute that by its own terms has nothing to do with commerce or economic enterprise

(a) Not an essential part of larger regulation of economic activity (Wickard) in which regulatory scheme could be undercut unless intrastate activity regulated.  

(b) ( Cannot be sustained under cases upholding regs that arise out of or are connected with commercial transaction, which viewed in the aggregate, substantially affects interstate commerce.

(2) Act contains no jurisdictional element which would ensure, through case-by-case inquiry, that firearm possession in question affects interstate commerce 

(a) Neither statute nor legis history contains express congressional findings regarding effects upon interstate commerce of gun possession in school zone

(b) Extent that legis findings would enable Ct to evaluate legis judgment that activity substat affects commerce

(c) Gov’ts reasoning in making cnx is too attenuated

(3) Allowing this would allow Congress too much power

(a) If it can regulate this, then it could regulate educational process directly, since reasoning is based on handicapping of education and thus affects on commerce.  Congress could mandate educational regime

(b) Any activity could thus be termed commercial b/c of attenuated reasoning

d) Kennedy’s concurrence

(1) Ct is committed to practical conception of commerce power

(a) Ct realizes that Congress is reg based on single nat’l economy and unified purpose to build stable nat’l economy

(b) Ct not arguing for return to 19th century economy- Ct uses workable standards 

(2) Federalism works as a double security – gov’ts control each other and themselves and the tension between the two creates a zone of liberty and a diffusion of sovereign power

(3) Two lines of political accountability

(a) Federal citizens

(b) Citizens of states, greater federal power would obscure state political responsibility

(4) States are in best position to test different responses to problems ( as a kind of test case for legis

(a) Congressional action forecloses state action where states typically had responded and had already enacted extensive legis

e) Thomas

(1) Thomas said that a revolution occurred in the New Deal and the Civil Rights and he thinks we need another revolution to get back to where they were.  

(2) The majority views this earlier era as an ideal.  How do you keep any of the values of federalism in place if there are no limits on the commerce power.  

f) Evaluation

(1) Was it too close to matters of state concern? (education, Morrison – criminalizing violence).  

(a) Court is prepared to say that Heart of Atlanta was decided correctly – it doesn’t matter that Congress viewed behavior that was impeding commerce as social and moral wrong as well.  

(b) It doesn’t seem to be a problem if Congress’ purpose is to do something that the states could also do under their police power – Darby (regulating child labor).  

(c) What if Congress has asserted control in this area through regulating spending power?  Probably not an argument that the Court would want to make.  There is pervasive control of schools through funding related requirements. 

(d) Congress has also legislated around guns – Bureau of Alcohol, Tobacco, Firearms.  (ATF)

(e) Does this matter at all if the Court doesn’t tighten up the spending power?  South Dakota v. Dole – Court left spending power intact.     

(2) Are states begging for help?  

(a) 40 states had already legislated gun control – it would help to be able to say that the states are failing at being able to solve this problem.  

(3) States are failing

(a) New Rhenquist court argument - Or maybe states have atrophied in long Congressional period of overreaching so they have lost some capacity that they would otherwise have had – take Congressional federal fix away.  

(4) What about the race to the bottom argument?  

(5) Stare decisis

(a) Is something different happening here that we have to draw the boundaries more carefully?

(6) Jurisdictional hook

(a) Gun-free schools act did not have a jurisdictional hook – a provision in the statute that says that it only applies in which relevant person or thing has moved in interstate commerce.  

(b) Congress repassed the act with the jurisdictional hook.  

(7) Was it Rationality review or heightened scrutiny?

(a) Commerce clause doesn’t have to use this language of level of scrutiny

(i) It is more of a deference stance towards Congress that doesn’t need factual findings in support of some rationale.

(ii) It requires courts to use a post hoc reasoning – what could the Court say post hoc about what was on Congress’ mind?  

(iii) Court can think hypothetically – ti doesn’t need to prove what Congress was actually thinking about, but what could Congress have been thinking about.

(iv) There is also a fairly substantial presumption of constitutionality.     This is not the same as rationality review under the 14th amendment, but if it’s about deference to the legislature, then this is what rationality review under the commerce clause looks like.  

(b) Definition

(i) Whether a rational basis existed for thinking that a regulation affected interstate commerce.  

(c) Maybe this is just a kind of rationality basis with sharp teeth?  

(d) Court is saying that they would be willing to conceded that fear of gun violence is keeping kids out of school – education is a foundation of a modern economy, etc.

(i) Rhenquist is not disputing the factual basis, but even with findings, this is a logic that in an integrated national economy seems to have no limits.  

(8) Are the principles of federalism embodied in the constitution principles that are supposed to outlive the full integration of the American economy – Congress’ powers are supposed to be enumerated and limited – places where Congress can’t go.  

(a) Given where the economy is in the 1990s, any efforts to keep this in bound that may have worked in the 1960s or 1930s will no longer work.  

(b) An existential statement – we have to clear some space for federalism.

(c) Court is suspicious of Congress – wants to teach them a lesson.

(9) But what about Congress as a co-determinor of constitutional interpretation?  Does Congress only get to interpret the constitution when it agrees with the Court?  

(a) Souter – the power to interpret the commerce clause is within the province of Congress.  
(i) But Marshall did spend a lot of time in Gibbons v. Ogden determining what type of navigation fit within the commerce power.  
(ii) The Court is still struggling with Marbury, Gibbons, etc. – what are the powers.  Souter is still right to say that there are some activities that Congress should be able to engage in without strict scrutiny.  

(b) Rhenquist - He’s allowing Wicker v. Filburn – still a basic structure in which there should be space for the states.     The question is – what do you do with those later constitutional moments?  
(i) If you take the most extreme of our constitutional moments and then use them as a baseline where ordinary lawmaking can take place, you lose the basic structure.  
(ii) Rhenquist is trying to say that those earlier cases  - those extremes don’t simply mean that under ordinary circumstance Congress can go as far as it wants – let’s not let the extraordinary moments create a jurisprudence in which it’s assumed that that’s always the case.  

(10) This Court has decided that it will tell Congress what the business of the federal Court should be – is this a violation of separation of powers?  
(a) That Courts should not lobby for keeping federal district court judges as elevated and lofty as they want to be. 

(11) If the problem with lack of findings means that the Court cannot evince Congress’ intent, then is it valid?  Is this what the Court is looking for?  
(a) It disappears completely at the point in which Breyer does the legwork which he does.
5. United States v. Morrison (2000)

a) Background

(1) Anti-discrimination statute – where the expansion in the 1960s was – not new territory.  Not criminalizing all violence against women – it is merely creating a civil right of action.  

(2) There was also lots of findings – VAWA had a substantial factual backing that violence and fear of violence massively affects the ability of women to participate in the economy.  

(3) The same way Jones and Laughlin was crafted – detailed findings.  

(4) But what the Rhenquist seemed to say in Lopez that it wasn’t a factual failure, but instead a failure of limits.  

(5) It was exactly b/c Congress did such a good job in showing what the chain of causation was that there was no limits – you could develop these factual findings for anything.  

(6) That kind of accrual of effects for noncommercial behavior means that there will be no boundaries.

b) Reasoning

(1) Intrastate activity regulation being regulated has to itself be some sort of economic endeavor.  

(a) Underlying activity – violence against women – is not understood intuitively as an economic activity.

(b) Bottom of page 27

(c) Doesn’t give exactly what would be considered economic activity

(2) In both cases Court noted that statute did not have jurisdictional hooks – kind of provision that says that statute applies only if persons or goods have moved in interstate commerce.  

(a) With Lopez you could easily invent something like that – trade in guns is interstate, but the Court never really tells us that if you had that hook if you went from category three (substantially affects commerce) to category 2 (persons or things in commerce).  

(i) Page 28 – uses word may...

(b) Morrison – how would you put fists as interstate commerce?

(3) Lacking in proportionality and congruence and Congressional findings that would allow for narrow tailoring
(a) It is not located in a particular region with a particular focus.  The legislation is not limited to those areas like the voting rights act.  

(b) No race to the bottom kind of issue – women not moving state to state due to violence.  This was a big part of the New Deal cases and regulation.  

(4) Link between violence against women and substantial effect on interstate commerce is too attenuated means Congressional power unlimited
(a) Govt arguments;

(i) Costs of violent crime are substantial – insurance spreads costs throughout population

(ii) National productivity - Violent crimes reduces willingness of individuals to travel to areas w/in country that are unsafe

(b) If national productivity was enough, then no limits – family law, custody, divorce could then all be subjected to congressional regulation (what about GAY MARRIAGE!!!!)

(i) If allow aggregation of economic effects of noneconomic activities, then it would include all violence.  Crime interferes with steady employment, then that will be true of all crime.  Very difficult to see where the boundaries are – families would be included too.   ( congress may have seen this since it specifically limited impact on family law

(c) Seeks to follow but-for causal chain from initial occurrence of violent crime to every attenuated effect upon interstate commerce ( would then allow Congress to regulate any crime as long as the nationwide, aggregated impact of that crime has substantial effects on employment, production, transit, or consumption.  Then it could reg any violent crime

c) Dissent:  
(1) There is no line at all that can then be drawn b/c congress did then provide so much evidence
(2) Is the majority right is that the constitutional structure – there is a feel of Congressional power being more limited than state power?  
(a) Any interpretation of the commerce power that makes it impossible to draw those lines is an interpretation that we can’t abide.  

d) Evaluation

(1) This is the Court saying that Congress can’t regulate either under Section 5 or Commerce Clause.

(2) Differences between Morrison and Lopez

(a) VAWA was passed before Lopez’ rules, but Congress had done extensive work detailing how violence affected commerce.  The precedent of the civil rights cases would seem more appropriate.

(b) But the ways in which Morrison was similar to Lopez won out.

6. National League of Cities (1976); Congress limited by 10th amendment for imposing regs on states that would impair ability to function effectively in federal system – functions essential to separate and independent existence
a) Background

(1) 1974 – Congress extended minimum wage and maximum hour regs to state and muni employees.

b) Holding

(1) First decision since 1930s to strike down act of Congress on federalism grounds and court overruled Maryland v. Wirtz

c) Reasoning

(1) When Congress seeks to reg directly activities of states as public employers, it transgresses an affirmative limitation contained in in the constit.

(2) Congressional enactments w/in commerce power scope may be invalid b/c offends following other limitations

(a) Sixth amendment – right to trial by jury

(b) 5th amendment – due process

(c) 10th amendment – state sovereignty

(3) Fry – the 10th amendment is not just a truism, it expressly declares constit policy that Congress may not exercise power in fashion that impairs states’ integrity or their ability to function effectively in federal system

(a) Congress can reg business affected by dual sovereignty of state and feds, but not states directly

(b) State sovereignty encompasses determination of wages, which are functions essential to separate and independent existence

(i) Significant impact – cost of statute

(ii) Displaces state policies regarding manner in which they will structure delivery of gov’t services (pay people less for less skills, volunteer firemen) or govern employer-employee relationships

(iii) Services impaired are those which states have traditionally afforded citizens

(4) State is not merely a factor in the “shifting economic arrangements” of private sector, but is itself a coordinate element in system established by framers for governing federal union

d) Dissent

(1) Congressional commerce clause power is not limited by 10th amendment, only limited by indiv. Liberties in 5th & 6th
(2) Congress could traditionally preempt state legislation under 10th amendment, so why not state wages?  Isn’t legis an element of state which is required in fully functioning federal system?  Why allow preemption of legis but not internal administrative ordering?  
(a) (Is it about reaching inside the body of the sovereign, rather than affecting the external power of the sovereign?  
7. Garcia v. San Antonio Transit (1985); rejection of Nat’l League predicating immunity on integral or trad’l nature of gov’t function; state sovereign interests more properly protected by procedural safeguards in constit than by judicially create limits
a) Facts

(1) Dept. of Labor determined that San Antonio mass-transit system din’t fall under rule in Nat’l League of Cities, and thus was reuqied to abide by fed minimum wage laws.

(2) Court ordered parties to brief whether or not principles of 10th amendment as set forth in Nat’l League of cities should be reconsidered.  

b) Holding

(1) Rejection of National League insofar as state immunity from federal regulation turns on judicial appraisal of whether particular gov’t function is “integral” or “traditional”.  

c) Reasoning

(1) Structure of fed gov’t itself ensured limitation of fed power

(a) States given role in selection of executive and legis branches

(i) Vested w/ indirect influence over house of reps and presidency – control of electoral qualifications

(b) Old rule about Senate and equal rep in senate

(c) Special restraints on Congress – enumerated powers – checked its power

(d) ( state sovereign interests are more properly protected by procedural safeguards than by judicially created limitations on fed power

(2) States adequately represented in fed system – nat’l political process protects states ( especially formation and funding of political parties ( alliances that have to be forged at local and fed level to get legis passed & supported
d) Dissent

(1) No explanation of exactly how states are protected thru political process from congressional commerce power

(2) Congress much less sensitive to local concerns – judicial review of power still necessary

(3) Federal legis can’t be judge of their own power

(4) Bill of Rights reflects anti-federal power concerns, and a balance was struck that this overturns

(a) Power to address nat’l problems v. diffusion of power between federal and state branches

(b) Local participation better approximates citizen participation

e) Evaluation

(1) Changes in balance of power

(a) Darby & Jones & Laughlin expanded scope of commerce clause power

(b) Direct election of senators (17th amendment) ( But aren’t state citizens’ votes going to approximate state gov’ts concerns?  Or does the gov’t itself as a sovereign body have separate interests from its polity?  How is this reconciled?  
(c) Expanded influence of nat’l interest groups

(2) Garcia is still good law, so Congress is not limited by the 10th amendment in its ability to apply statutes like the Fair Labor Standards Act against the states.  

(3) The main reason Blackmun changes his mind is that he becomes convinced that National League required a kind of formalism that didn’t work - the drawing of a distinction between things that a state do that are traditional or core gov’t functions and some things that aren’t.  
(a) What about functions that a state participates in that are outside traditional gov’t functions – setting up manufacturing plants and paying workers nothing?  
(b) Just b/c a state is performing a function doesn’t mean its one of its sovereign functions.  So once you put in a rule that is merely formalistic there will be areas in which it doesn’t work.  

(c) You can either deregulate the area or regulate it more heavily – could say that gov’ts get to decide what are important functions through the process.  

(4) Public choice theory..
(a) Do you need to apply some sort of special protection to protect the states or can the states protect themselves through the normal political process?  
(b) This was taken to the states rather than through different private actors.  
(c) Application of public choice theory to states – that they are not discrete insular minorities and can use the political process like anyone else.  

8. Printz and the Commandeering cases

a) Facts

(1) Congress using the states as implementers of federal policy (e.g. using sheriffs to implement the Brady Bill).

(2) Brady was injured during a Regan assassination case. 

(3) Sheriffs have to conduct background checks on handgun purchasers prior to national background check system

(4) Requires law enforcement of each jurisdiction to do something to enact Brady bill.  The people required to do this are local sheriffs, not state legislatures – that could distinguish it from New York – since New York appeared to make the commandeering of state legislatures especially egregious (made states put in requirement for handling radioactive waste).  

b) Background

(1) Starts applying it to important political statutes – the major federal gun control statutes.  

c) Ruling

(1) The court says that commandeering of state executive the same way as the legislature – the judicial branch is the only branch that can then be commandeered.  
(a) Number of statutes compelling state judicial action far outweigh those compelling state executive action ( this implies assumed absence of power

(b) Only federal law in the past was the Extradition Act of 1793

(c) Early federalists argued that use of state officials would be necessary – employing state magistrate to execute fed laws ( But no indication that these would be imposed w/o the consent of the states
(2) The out that O’Connor leaves in Printz is that some state actions might be so ministerial that feds requiring state and local officials to do them is not going to be a problem (considerable level of state/federal cooperation in many areas, especially law enforcement) –e.g. Meghan’s law/Amber Alert.  Allowed: 
(a) Use of statute implies condition on federal funding

(b) Only requires provision of information to feds

(3) Dual sovereignty system established to preserve liberty

(a) Prohibition on involuntary reduction of state territory, Art. 4 Sec 3

(b) Judicial Power Clause, Art. 3 Sec. 2

(c) Privileges and immunities clause speaking of Citizens of states, Article 4 Sec. 2

(d) Amendment provision for constit, Art. 5

(e) Guarantee Clause presupposing continued existence of states and means and instrumentalities which are creation of their sovereign and reserved rights, Art. 4 Sec. 4

(f) 10th amendment

(g) 11th amendment

(h) US v. NY – Constit allows Congress to regulate individuals, not states

(4) Federal control of state officers would also have effect on separation and equilibrium of powers between three branches of Fed Gov’t itself.  

(a) By forcing state gov’ts to absorb financial burden of fed reg program, Congress can take credit for solving problem w/o having to get taxes; states put in responsibility to receive blame for program

(b) ( Cannot compel state executive to act either directly or indirectly to enforce fed program (what about spending powers?)

d) Scalia

(1) Compelling diffuse state law enforcement to enforce would violate the unitary executive principle ( But doesn’t “voluntary” enforcement breach this idea as well?  

e) Dissent

(1) Articles of Confederation allowed for control of states, and constit allowed for control of individuals b/c deemed more powerful and effective

(2) Before, state judges performed many tasks today performed by state administration, so forcing them to act would have been tantamount to forcing executive today

(3) Where text is silent, historical record favors the understanding had by Congress

(4) Garcia – power to ensure states’ rights lies in structure of gov’t itself ( states are powerful political actors

(a) Better off leaving protection of federalism to political process rather than to unelected judiciary

(5) Burden that is imposed by law very small – would it be constit if burden were similarly inflicted on private parties w/ access to info?  New York, Garcia...

(6) Language in NY relied on by court (to administer fed reg program) was dicta and hence not binding

(7) Federalism is better served by cooperation between the sovereigns

(a) Souter – look to European system – states will implement portions of federal programs b/c system interferes less, not more, with independent auth of state.
(b) (Coasean rationale – does this merely mean that feds have to “bid” for administrative functions of states?  Does Printz merely establish a baseline entitlement as starting point for Coasean bargaining? 
(8) Souter – Congress has a kind of eminent domain right to commandeer state administrative bodies 

f) Evaluation

(1) Isn’t this Marbury and formalism?  
(a) There doesn’t seem to be any way for the Court to breathe life into long-lost parts of the constitution without drawing highly formalistic lines that aren’t clear enough to be workable.  
(b) What is our concept of sovereignty and how its injured.  

(2) Is the 10th amendment just about the states and its instrumentalities (like 11th amendment) or is it about the entirety of the public sphere at the state level?  We have to take Printz at its word to apply to both state and municipal officials.  

(a) Any commandeering would cause problems –whether it be state or local.

H. The Commerce Clause and Anti-Discrimination; Civil Rights Acts of 1965; 
1. Civil Rights Act of 1965

a) Prohibits private employment discrimination based on race, gender, or religion and which forbids discrimination by places of public accommodation such as hotels and restaurants.

b) Enacted based on commerce clause power.

2. Heart of Atlanta Motel (1964) p. 472 – upheld Title II of Civil Rights Act; established effects on interstate commerce of disc; can use look to totality of effects rather than just individual case
a) Background

(1) Heart of Atlanta Motel was in downtown Atlanta and had 216 rooms and most visitors from out-of-state.

(2) Hotel had policy of refusing accommodation to blacks.

(3) It was not picked by the DOJ.  This was a little easier, since there was a lot of business from travelers and people going to conventions.  So there was more of a connection to interstate commerce.

b) Holding

(1) Upheld Title II of Civil Rights Act, which prohibited discrimination in public accommodation.

c) Reasoning

(1) Whether Congress had a rational basis for finding that racial discrimination by motels affected commerce

(a) Voluminous evidence presented shows discrimination by hotels and motels impedes interstate travel

(b) Did not matter that Congress’ motive may also have been moral; many federal laws, like Lottery case, had been adopted under commerce power to remedy moral wrongs.

(c) Did not matter that motel may have been purely local, “if it is interstate commerce that feels the pinch, it does not matter how local the operation which applies the squeeze.”

(2) If it had such a basis, whether the means it selected to eliminate that evil are reasonable and appropriate

3. Katzenbach v. McClung (1964) p. 473; Congress’ commerce power broad and sweeping, small impact on interstate commerce still can mean subject to power
a) Background

(1) Ollie’s BBQ was a little different, being in Birmingham in a very segregated area.  
(2) This was not clearly interstate case – 11 blocks from the highway, with only half of meat bought from local supplier who bought it outside the state – Hormel meat products.    

b) Recitation of facts affirmed interstate connections of restaurant

(1) 46% of meat purchased came from out of state

c) Holding

(1) Congress rationally had concluded that discrimination by restaurants cumulatively had an impact on interstate commerce.  Testimony “afforded ample basis for the conclusion that established restaurants in such areas sold less interstate goods b/c of discrimination, that interstate travel was obstructed directly by it, that business in general suffered and that many new busineses refrained from establishing there as a result of it.”

(2) Congress’ power under the commerce clause is “broad and sweeping.”  

d) Was the South economically stagnating b/c it couldn’t attract Northern businesses b/c of segregation and the fact that blacks could not have productive businesses with all of the traveling restrictions – not very many hotels that would allow blacks.  

e) None of these cases went quite as far as Wickard in seeing interstate commerce in arguably actions with very local effects.  

4. Lassiter (1959) (handout) – 14th, 15th, 17th but don’t conflict b/c facially neutral
a) Congress sought to overturn Lassiter in Voting Rights Act.  

b) The Lassiter case (1959) and the court says in Lassiter that there is nothing intrinsically unconstitutional about literacy requirements in voting – the state has interests in making sure that its electorate is literate.  
c) Ruling

(1) Douglas – “the states have long been held to have broad powers to determine the conditions under which the right of suffrage may be exercised, absent of course discrimination which the constitution condemns.”

(2) Ability to read and write is relevant to ability to exercise franchise intelligently.  

(3) Newspapers, periodicals, books and other printed matter canvass and debate campaign issues, a state may conclude that only those who are literate should exercise the franchise.  

d) Evaluation

(1) Assumptions

(a) Literacy tests are race neutral in purpose and effect

(i) Generally were motivated by desire to exclude blacks from voting and that was their impact

(b) Literacy tests meet strict scrutiny

(i) In an era of television and radio, even illiterate voters could be well informed.  

(ii) Other forms of assistance could allow illiterate voters to participate

(2) Did not set up any obstacles for allowing court to validate 4(e) of the Voting Rights Act.  

VI. Slavery and the Civil War

A. Pre-Civil War and Civil War History

1. MS Compromise

a) History

(1) In 1819, major national controversy surrounded admission of MS as a state and whether it, and other areas in LA purchase, would be free or slave.  

(2) In a compromise that was intended to resolve issue, Congress admitted MS as a slave state, but prohibited slavery in territories north of certain latitude.  Territories below the line could decide if slave or not.

b) Issues

(1) Does the federal gov’t and the Supreme Court have the right to outlaw slavery on federal property?  What is the power of the federal gov’t to control territories that were annexed prior to the ratification of the constitution?  Even though noone in those territories had officially ratified the Constitution?

(2) We don’t want to think of ourselves as colonizers of the territories and you don’t want to think that the feds can do whatever they want in those territories, since it will offend the dignity of the people who settle there and eventually become citizens of a State and the Union.

(3) Slaveholders ought to have the right to move their family and property to the new territories as the Northerners did,  

(a) McClean – the federal gov’t is entitled to reach its own judgment about whether slavery is good or bad for the social conditions for the new territories – diseased cattle could be outlawed.  The property right is not immune.

(i) If you allow slavery in the territories, then anti-slavery people may not come.   And there are more anti-slavery people than slaveowners, so the North clearly needs more land than the South.    

(ii) The deed is done – the country is split, and they cannot exist together.  There is nothing wrong with the feds dividing the territory in order to get the territory settled.  

(4) There was the possibility for States to determine when they enter the Union whether they want to be slave or not(moment of statehood) – this is the only point that Taney concedes – not any sort of legislative determination prior to Statehood.  
2. Pre-Civil War Escalation

a) Tariff controversies

(1) Cotton was exported from the South to England and England finished into textiles.  
(2) Congress had imposed a large tariff on British textiles, which hurt the cotton industry in the South.   
(3) There was an argument that the reason that the South was backward was because of slavery – the North thought that this was the link between the problems in the South and the richer more industrial North.  
(4) The South filtered the economic disparity between the two through slavery – that the South had to continue to use slavery in order to survive and protect their way of life.  

3. Lincoln and the secession crisis of his Presidency
a) Secession crisis arises under Buchanan and Lincoln’s election has only made it worse.

(1) Buchanan takes the position that secession is unconstitutional, but it does not have the right to prevent it by force.  It only has the power to protect federal property.  

(2) Seven states announced secession from Union upon Lincoln’s inauguration.

(3) Lincoln is conciliatory when he first takes office, but South Carolinians threaten Fort Sumter, and Lincoln moves to protect it.  

(4) South Carolina feels that only by exacerbating the conflict will the other States join them, and the last States only join when Lincoln.

b) Arguments against secession
(1) Perpetuity is implied, if not expressed, in fundamental law of all national gov’ts

(2) No gov’t has organic law for its own termination

(3) If Union is compact/contract of all states, how can it be made except for unanimous consensus?

(4) No state can unilaterally withdraw

(5) Contract Law

(a) Party to contract can’t introduce evidence that contradicts written words – secessionist arguments essentially ignored text

c) Arguments for constitutionality of secession

(1) Constitution is compact between states, and if many states violate clauses of contracts, other states have right to withdraw

(2) Thomas’ argument in Term Limits

(a) Consent is not individual, but is each individual state

(b) 10th amendment based on sovereignty of states, and popular sovereignty track state boundaries (electoral colleges, Senator representing and elected by state legislators)

(c) Constitution doesn’t speak of powers to the people as an undifferentiated whole

(d) Presumption should be that state action is legal unless expressly preempted by federal constitution

d) How can secession be reconciled with the constitution?

(1) What kind of community can you sustain in a world with no exit?

(2) Was it the consent of the people in the States or the States themselves that gave power and authority to the Union?

(3) The right to secede could significantly distort the balance of power – states could play that trump card.  

(4) Slavery could have been the issue that should have been resolved at the formation of the Union and that there was no solution to the problem.  So b/c there was no resolution, then secession was the only possibility.  

(5) Was it so clear that secession was legally prohibited?  

4. Lincoln’s Executive Actions during the Civil War
a) Actions of questionable legality

(1) Suspension of habeas corpus

(a) Constitution, Article I, Sec. 9 allows for suspension when public safety endangered through rebellion or invasion.  

(b) Lincoln suspends habeas corpus between PA and DC for suspected confederate sympathizers, b/c MD are resisting troop movements through Baltimore.   Lincoln bases it on the fact that his duty was to enforce the laws, and since the South was flagrantly disobeying the laws, he had a right to suspend habeaus corpus.   Are all the laws but one to go unexecuted and the gov’t go to pieces, lest that one be violated?  Would the official oath be broken by letting the gov’t fall apart?    Framers could not have intended for danger to run its course until Congress was convened – he had to act in the face of danger.   
(c) Taney immediately overturns it, and Taney loves the lawlessness of this. 
(i) Can’t delegate suspension of writ to military officer for arrest

(ii) Writ has to be suspended through act of Congress – no reference in constit. to it being a power of the Exec.  No mention of it in Article II, where powers of Executive outlined.  
(d) Congress passes law in 1863 authorizing President to suspend habeaus.  

(2) Suspension of right to jury trial

(a) Lincoln also uses military tribunals to try civilians.  

(3) Use of military power with declaration of war

(a) Lincoln still continues and starts a blockade of the Southern ports, which is a de facto declaration of war, even though only Congress only has this right.

(4) Freedom of speech – federal power over mails

(a) He closes the mails to seditious materials.  

(5) Right to tax and spend money

(a) He borrows money for the war – right to tax is Congress.

(b) He recruits volunteers and pays them.  

(c) He is paying federal funds to individuals instead of Bank of US to pay for war.  

(6) Deprivation of due process of law – property

(a) Lincoln issues the emancipation proclamation – using it as seizing enemy property during wartime, but this is generally only used for military reasons.  

(7) Infringement on federalism and usurpation of legis authority
(a) Emancipation proclamation repealed state law as punishment for criminal acts by majority of populace

(b) Power to abolish slavery was given to the states, not the national gov’t.  

(c) Executive can only enforce, not make, laws.  – Justice Black in Steel Seizure cases
B. Slavery and the Law

1. Prigg v. Pennsylvania (1842) – Federal Field Preemption, only Congress has right to legislate in field
a) Facts

(1) Issue

(a) Case not about their being freed.  Slaveowner had already gone into PA and recaptured slaves and brought them back to MD.  The slaves claimed that the owner had informally set them free prior to her birth – she married and moved to PA.  
(b) Case was about whether Prigg and his cohorts could be criminally prosecuted for violating Pennsylvania’s no-self-help law.

(2) Right of recapture

(a) In colonial background, there was a common law right of recapture – permitted self-help as long as it didn’t involve violence or disturbing the peace. So recapture was a common process.

(b) Northern states (PA in particular) included in state laws a provision allowing recapture – to show other states that a Union was really desired. (PA – 1780)

(c) Generally, it would be an agent of the slave owner, or professional, who would seize the slave and convey him back into slave territory

(3) Fugitive Slave Clause

(a) 1793 – Congress approves Fugitive Slave Act, requiring that judges return escaped slaves.
(b) Fugitive Slave clause says instead of “may be reclaimed and conveyed”, it says “shall be delivered up”

(i) Difference in language from something close in time

(c) Process created by which a slave seized by self-help would have to be taken to a judge (state or fed) – who would evaluate claim that person was fugitive slave, and only upon judge’s certification of that fact could slave be removed.  Doesn’t say who will do they conveying.  
(4) PA Slave Recapture Clause

(a) PA 1826 statute was designed to prevent self-help – designed to limit violence in recapture of slaves.  The slave was entitled to a hearing to determine his rights.  

b) Story and the Fugitive Slave Act

(1) Story as a nationalist

(a) The Fugitive Slave Act is very ambiguous in terms of who is supposed to enforce it.  
(b) Story was a nationalist fighting for federal power, but there was a conflict b/c if you are outcome oriented in this instance, then the feds were not going to eliminate the Fugitive Slave Act and it would be better to let the anti-slave states chip away at it.  
(c) How far should the judge work the positive law to be outcome oriented?   Is there something in Story’s position that would make him think that he was bound by positive law rather than being able to exercise his own moral judgment?

(2) Story’s interpretation of the Fugitive Slave Act in constitutional history

(a) We wouldn’t have a union without it.

(i) Story sees this as a great compromise between the North and the South – that there was great debate – an acquiescence to a compromise.

(ii) But there wasn’t great debate – it was slipped in at the last moment without great debate and the lack of deliberation meant that the delegates did not examine its full implications.    

(b) With this sort of collision, we have to interpret the Fugitive Slave Act so that its true purposes will be met.  

(i) What was the interpretive intent of the framers?  They closed the debates, so they did not want their legislative history to be examined – they wanted the document to be the final product.  

(ii) Should Story be bound by the intent of the framers or only by the document itself?

c) Is there a conflict between PA statute and Fugitive Slave Act?

(1) What does “shall be delivered up” mean?  Who delivers up the slave?  This doesn’t necessarily suggest self-help, rather it suggests some sort of constitutionally mandated process.  

(2) This power is not enumerated in Article I, Section 8, so it doesn’t appear to give Congress the explicit power to legislate related to this.  

(3) The PA statute bars self-help and mandates that the person has to go to a magistrate.  

(4) Is there room for states to legislate when it doesn’t directly conflict with the Act?
d) Ruling

(1) He consigned enforcement of the Fugitive Slave Act to self-help – that states were not compelled to enforce it, but could not pass legislation that impaired it.  The statute was self-executiong.  

e) McLean’s Opinion – narrower grounds.

(1) Fugitive Slave Act requires certification of slave for removal. Morgan was taken back to MD w/o certification process.

(2) Tried to get certification from justice of the peace, who determined that under PA law, he didn’t have jurisdiction 

(3) ( McLean said no conflict with statute, the behavior violates the state and fed statute

f) Story: 
(1) the PA statute didn’t just prohibit self-help to remove a slave; it prohibited self-help across the board

(2) ( so it prohibits stuff that is presumed lawful, maybe even explicitly: that someone would use self-help to seize the slave in the first place

(3) So PA goes further than prohibiting what Fugitive Slave Act prohibited

g) PA’s burden of proof: statute constit under FSC
(1) PA argued that Clause is silent as to how status is to be determined, how delivered up, who will enforce – and that in the face of this silence – 2 possibilities:

(a) Only the states have the power to act in this area, rendering the Fugitive Slave Act unconstitutional (and PA statute constitutional)

(b) States and Fed gov’t have concurrent jurisdiction – each can legislate, so long as there is no conflict between state and fed statute (b/c then Supremacy Clause says Fed statute wins) – AND that there is no conflict here

(2) Problems – 

(a) Could defend statute only if you limit it to barring self-help on removal

h) 
Story’s response: 
(1) Congress occupied the entire field here, its silence is meaningful – if Cong didn’t provide penalty for those removing slaves w/o the process, not having a remedy is what Cong wanted. 
(2) By adding a remedy, state is violating the purposes of Congress – so there is a conflict in the face of silence.

(a) this argument is made in modern federal preemption law

(3) But case comes out: Only Federal gov’t can legislate in this area-So Prigg’s conviction must be overturned

i) What was Story up to?

(1) Objective legal craftsman

(a) Story considered one of greatest legal minds of his time

(2) Wanted to go antislavery BUT believed himself to be so constrained by legal authority that he couldn’t go that way

(3) Wanted to go nationalist (Story was very much in the Marshall school) BUT had to find ways to assuage his guilt – so said constraining legal arguments were more constraining than they actually were

(4) Maybe to say: this isn’t about the judiciary imposing this requirement on the states to cooperate w/ slavery – Congress did it. Issues of democratic legitimacy.

(5) Northern states interfering w/ slave recapture through legal process – might have thought that would be destructive to the Union.  Then, federal law was taking an accomodationist position. Maybe later it could be convinced to take a less accomodationist stance.

(a) Was Story signaling Congress to pass federal legislation?

(b) Or signaling the states to be more careful in interfering?

2. Dred Scott (1857) p. 183; blacks are not citizens
a) History

(1) In this period, each side became more extreme, further from each other

(a) There were freedom suits, juries decide if slave or free

(b) Broad-based resistance to return of fugitive slaves

(c) Heightening of abolitionist rhetoric, obnoxious to Southerners – attacking morality of Southern culture – viewing everything as built on this rotten foundation of slavery – offensive to honor of Southern culture

(2) Justice Taney – had slaves. But not reliant on them to continue his line of work.

(a) He had more of a stake in Southern culture and against the angry rhetoric impugning Southern culture, than slavery itself.

b) Background of case

(1) 2 different suits, only 1 of which got to SupCt

(2) When Dred Scott initiates suit for freedom, there was strong Missouri SupCt precedent on his side (on whether being brought to live in free territory, he had become free, notwithstanding being brought back to Missouri).  Missouri was not entirely proslavery.  
(3) Dred Scott’s master died after Dred Scott had been taken into IL.  Dred Scott sues administrator of his master’s estate for freedom, since he was now resident of IL.  Juris. was based on diversity.  

(4) Within the life of Dred Scott’s litigation at Missouri stage – during the delay - Missouri SupCt changed its mind on that question, recognized that it was going against the weight of the authority

(a) States are allowed to be concerned w/ their own self-preservation

(b) Don’t want large population of free blacks in Missouri

(i) This is a silly argument, b/c probably the free state is able to resist the taking-back to Missouri of that person. So the large free black population would be in the free state.

(5) ( The delay affected the outcome.
c) Holding

(1) Dred Scott did not have standing to sue, since he was not a citizen of the United States, but was instead property.  

(a) Diversity – refers to citizens (Art. III §2)

(2) States could recognize blacks for their own purposes, but not as national citizens. 

(3) Supreme Court declared MS compromise unconstit. even after it decided that it did not have juris. to hear the case. 

(a) Congress could not grant citizenship to their slaves or descendants – would be taking of property from slave owners w/o due process.  

(b) Right of property of slave is distinctly and expressly affirmed in constit. 
d) Originalist opinion
(1) Even in the now free states, at the time of the Const (originalist opinion) – it couldn’t be the case that a change in beliefs since Const was enacted could change our fundamental laws.

(2) Barriers had been set up to equality for blacks – perpetual  and impassable barrier intended to be erected between white and black races.  
(3) One couldn’t possibly believe that “citizens of the U.S.” could have contemplated that blacks could be citizens of the U.S.

(a) The extent to which blacks were enslaved, unequal, was fixed in time?

(b) Or more aspirational language that is freedom or equality-friendly?

e) How do we view the concept of citizenship?

(1) Property: bundle of rights. Citizenship could be viewed that way too.

(a) A notion like citizenship is not 1 totality of elements inseparable from another – but could be viewed as a collection of rights, responsibilities
(2) Originalist argument that citizenship was in fact viewed this way:

(a) Women denied the franchise, etc

(b) One element of full equality that Taney keeps noting the absence of where free blacks are concerned: intermarriage (miscegenation)

(i) Marriage and personhood close together

(ii) But same statutes prohibited intermarriage w/ Indians, and they were allowed to become citizens
(iii) Anti-miscegenation and segregation were 2 of the last things to fall

(c) ( Black were nowhere accepted as fully equal. No opinion that racial difference didn’t matter.

(3) Arguments against the bundle of rights theories

(a) Why would a large part of the bundle (voting or marriage) be relevant to who has the right to sue?

(i) Is that one of the most powerful and symbolic of the rights of citizenship?
No

(b) ( Might be anachronistic to have the view in 1857 that founding generation meant “all or nothing” citizenship

(i) Lots of citizens didn’t have all the rights that others had.

(c) Being a slave was not a barrier to suit in state courts

(i) They did have disabilities in their rights during the suit

(d) But many states w/ antimiscengation laws also accorded to free blacks many rights such as voting. So, denying right to intermarry doesn’t mean you have to go all the way to the other side and deny all rights.

f) Was it for the Supreme Court to decide the constitutionality of the MS Compromise?  Was he justified in think that the institution that would solve the problem was the Court?  Could the Court be a catalyst for public opinion – to exercise leadership in this way?

(1) Taney was very much a judicial supremacist – an exercise of power than finally ends the discussion.  

(2) The debate was so deeply ingrained in morals and religion, which limits the possible extent of debate.  The process of mutual more-extreme-making was a response to Roe – conservatives became exceedingly better organized and polarized after this decision – it motivated and organized an opposition.  States-rights growing in opposition to the idea that the Court could decide these deeply moral issues.  

(3) Congress had tried multiple times to reaches compromises in the territories, and it wasn’t working.  What does the Court do when the structure of the gov’t cannot reach a compromise?  

(4) It could have been that no solution would have been right that still would have allowed slavery to exist.  

g) Taney and the Territory Clause of Article IV Section 3

(1) Confers on Congress the power to dispose of and make all needful rules and regulations respecting the territory or other property belonging to US.

(2) Taney believed referred only to territory which at that time belonged to US and was w/in boundaries settled with UK

(3) New territory should be governed and admitted as a state as soon as possible – not governed by Congress w/ absolute auth

(4) Federal gov’t is acting as trustee for people of the state, but doesn’t have power over persons or property of citizens – never discretionary power

(5) Noone would debate that Congress could not make laws restricting freedom of religion or speech of citizens in terr – all Bill of Rights still apply, so rights of private property have to be guarded as against feds.  No distinction between slaves as property and real property, so Congress would be infringing 5th amendment by legislating slavery.  

h) Evaluation of opinion
(1) Not a very textualist opinion - The only constitutional language is through the Diversity clause – citizens of a state.  
(2) Taney wanted to “get in and get out” – solve the problem once and for all and try to diffuse the conflict.  

(a) But Dred Scott actually exacerbated the problem rather than solving it.  
(3) Why didn’t Taney adopt one of the alternate views of citizenship, get Scott through the door by diversity jurisdiction, and then declare the Missouri Compromise unconstitutional?

(a) Taney did not want to give abolitionist forces any ground by granting blacks the right to legal redress or partial citizenship. 
(b) He couldn’t see any way out of not declaring them citizens – too many repercussions – to be able to get to the MS Compromise.   
(c) Once he found that the court didn’t have jurisdiction, then he should have just closed the case, rather than reaching the MS Compromise.  He tried to justify this by saying that the lower Court had made substantive rulings, so he had to respond to it.  But of course with modern jurisprudence, if the higher court finds that the lower court did not have jurisdiction, then their whole decision is vacated.  

(4) Why didn’t Taney compromise by saying that blacks could be recognized as citizens of their states, and that the fed gov’t could then recognize them as citizens in terms of rights that citizens of a state has, but that states that didn’t want to grant blacks citizenship could continue to block their citizenship.  

(a) Avoids the question as to whether people declared citizens of their own states had the right to have federal law which turns on state citizenship have the right to have those rights enforced within the borders of the states in which they reside.  The Supremacy clause would mean that that the body of law (fed laws applying to state citizens) would then have to be enforced.  

(b) Article VI Section 2 – The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.  

(c) Taney thought that the Privileges and Immunities clause could potentially then be employed to make them citizens in each state.  

3. Prize Cases (1863) – Dealing with blockade that Lincoln ordered

a) Background

(1) Lincoln delayed congress coming back into session so he could call out troops.

(2) Congress then validated Presidential action in Acts of August 6 – can violation of separation of powers be negated if institutional victim acquiesces?  Do ordinary citizens derive a private right to liberty ensured by separation of powers? 
b) Holding

(1) President had right to impose blockade without a congressional declaration of war.  Acts of Congress of 1795 and 1807 allowed to use militia in case of invasion or to suppress insurrection.  

VII. The 14th Amendment

A. Reconstruction 
1. History of the 14th amendment

a) 13th amendment

(1) 38th Congress ratified 13th amendment in 1865 before close of Civil War.  North made ratification conditioned upon rejoining Union.   (what did it mean to welcome states back if Lincoln said they had never left?) 

(2) Black Codes adopted by South States threatened to reestablish slavery – applied unequal penalties to blacks, prohibited them from keeping weapons or selling booze.  Restricted right to acquire property and restrict rights to contract for personal service – provisions of capture and indentured servitude contracts.  

(3) Civil Rights Act of 1865 – all citizens of every race and color shall have right to make and enforce contracts, sue and be sued, give evidence, inherit, convey real property....

b) 14th amendment text
(1) Congress Rejected versions that would have explicitly mandated color-blindness “no discrimination shall be made on account of race and color.”  -- how does that bear on modern-day interpretation or was it not a clear rejection?  
(2) Worked fundamental transformation in balance of power between fed and state gov’t – gave vast new powers to feds to enforce against the states

c) 14th amendment procedural history

(1) Article V requirements

(a) Proposed by 2/3 of each House

(b) ¾ of states needed to ratify or proposed by Convention called by Congress upon petition of 2/3 of states)

(2) Republican majority exercised Article I Sec. 5 power to judge “Qualifications of its own members” to exclude Congressmen from former Confederacy b/c they couldn’t get anything amended – Dems could block.
(a) South states would have lots of new polit members w/ addition of slaves

(b) Southern exclusion was a necessary political condition for Repubs to get 2/3 for proposed amendment

(3) Congressional phase of Reconstruction

(a) Congress passed First and Second Reconstruction Acts in 1867 – dissolved the old state gov’ts of the south and put it under authority of military commanders.  Federal military and civilian auths supervised creation of new state gov’ts which were required to accept black suffrage.

(b) Military oversaw registration of black and white voters

(c) Reps of new gov’ts allowed to be members to House and Senate only if the State ratified the 14th amendment, and only after amendment gained support of ¾ of states.  

(4) Johnson attempted to fire Sec. of War, but House started impeachment proceedings and Johnson agree to stop interfering.  

2. Legitimacy of the 14th amendment
a) Arguments for the legality of the adoption of the 14th amendment

(1) Southern States left and forfeited right to representation in Congress until they were brought back in.

(a) Doesn’t explain consent to 13th amendment or Lincoln’s assertion that they had no right in the first place to leave the Union

(2) South gov’ts no longer republican b/c majority of free males was denied right to participate in state constitutional conventions.  Congress had no duty to respect nonrepublican gov’ts...

(3) Southern states were in grasp of war until they accepted North’s demands and therefore victor got the spoils.  It could count them for 13th amendment purposes and then change mind to gain whatever political advantage it wanted.  14th is act of political and military power.

(4) 14th amendment is so central to Nation’s sense of itself and it guarantees of justice, civil rights and liberties that it must be accepted as legitimate.

(5) By end of 1870s, so many people accepted 14th amendment that no further explanation of legitimacy is needed.

b) Illegitimacy

(1) Would ERA have been an Article V amendment if Congress had threatened to withhold federal funding?

(2) What about Article V – No State, without its consent, shall be deprived of its equal Suffrage in the Senate.  

c) Whether history means that we can have a narrower or broader reading of 14th amendment – what role should history play?  

(1) Not let the South interfere with getting some measure of equality in deal which would keep the peace.  

(2) Don’t worry so much about consent of the defeated when you’re dealing with a revolution.  

(3) Distinguish from original framing of Constitution where everyone was at the table (but it was adopted in violation of the Articles of Confederation), whereas in this case, some were deliberately excluded and the process was circumvented – the States were forced to ratify it in order to get their Representatives back in Congress.  

(4) Was the Fourteenth Amendment a huge change in terms of shifting the balance of power to the States?

(5) Was Southern exclusion a necessary political condition for the Republicans to gain two-thirds vote required by Article Five for constitutional amendment.  

d) Political Question evasion

(1) Court dropped juris of Georgia v. Stanton (for destruction of original state gov’t during Congressional Reconstruction), but Supreme Court said it was a “political question” and that they didn’t have juris.  

(a) Ct. said case involved rights of sovereignty, political jurisdiction, of gov’t, of corporate existence as a state, with all constitutional powers and privilege.

(b) Ct. said private rights or private property were not main question, even though property of state was at issue.

(2) Ex Part McCardle – individual rights affected by Reconstruction Acts

(a) Congress removed Ct’s juris.  

3. Add in Reconstruction and Post-Reconstruction history from Foner ***

4. Civil Rights Act and its aftermath

a) Enactment of the 14th amendment (1866)

(1) Congress had questions about what power it had under 13th to legislate, so it added 14th amendment.  
(2) The questions relate to power to control contracts and property, since those had traditionally been governed under state common law – how well Congress could control labor contracts to completely eliminate servitude.  

b) 1873 – Slaughter House cases and economic rights under the 14th amendment
(1) Four years after the 14th amendment and three years after Southern states gov’ts returned, but before the Democrats regain control of the House.  

(2) Right after the major waves of Klan violence and legislation to control the Klan.  

c) 1883 – Both houses of Congress controlled by Democrats.   

(1) The Compromise of 1877 was Rutherford Hayes (Republican) running against Tilden (Democrat) after the disastrous administration of Grant (corruption and fraud) , but there were contested votes in the electoral college.  

(2) Congress set up a special electoral commission with equal Democrats and Republicans to decide the vote challenges, and declared Hayes the winner by one electoral vote.  

(3) The commission reported to the Congress, but the Democrats threatened to filibuster the report results, so a deal had to be struck to prevent the Dems from filibustering.  

(4) The deal was the withdrawal of federal troops from the South, the appointment of one Southerner to Hayes’ cabinet, and some economic aid for the South.  The withdrawal of troops meant the end of Reconstruction.  

d) Civil Rights cases were effort to strike down Civil Rights Act of 1875 (“That all persons within the juris of the US shall be entitled to the full and equal enjoyment of the accommodations....of inns, public conveyances on land...”)

(1) This was the last gasp of radical Republicanism, prior to the Compromise.  

(2) Civil Rights Act was concerned more with social rights rather than political rights.  

(3) Inns - Restriction of Freedom of movement impedes your ability to earn a living – bringing agricultural products to markets – capacity to earn a living and own your own labor is the core of the 13th amendment.  

B. Early 14th Amendment cases and meaning of Equal Protection
1. Strauder (1880) – equal protection extends to jury service p. 259
a) Holding

(1) Established the right to have your race represented in the jury pool, but not in the jury itself.  

(2) Could still keep blacks from being on juries by property tests, literacy tests, etc.  

b) What has symbolic significance here?  

(1) Making sure that equality of protection does not extend fully to all civil or political rights for all people

(a) Equality of protection does not require that all persons shall be permitted to participate in the gov’t and administration of laws, to hold offices, or to be clothed with public trusts.

(b) Yet no one will contend that equal protection to women, to children, to the aged, to aliens, can only be secured by allowing persons of the class to which they belong to act as jurors in cases affecting their interests.  

(c) Guardianship or wardship was still appropriate for women and children, but not for black men.  Maleness is the reason – all the arguments about male privilege have to be extended to black men as well.  It was no longer proper to see black men as other than free for economic reasons as well, although many of the contracts in place after slavery ended really were still onerous contracts.  

(d) Children and women were still seen to be in positions of economic subordination.  But the condition of economic subordination – slavery, was lifted for men – and so the argument for denying them political rights by being economically subordinate was no longer true.  

c) Badge of inferiority

(1) By singling out blacks from serving on juries b/c of their color, is “a brand upon them”, an assertion of their inferiority, a stimulant to race prejudice which is an impediment to securing to individuals equal justice which the law aims to secure to all others.  

(2) Does cost state gov’t more to do exclusions on a race-neutral basis, if someone makes sure that restrictions are enforced on a race-neutral basis.  But this was not the case – they were always enforced unevenly against Blacks.  

(3) But the conflicts taking place in the South are not just black/white, but also of class – keeping political control for white wealthy Southern planters and excluding poor whites or carpetbaggers.  

d) Political vs. Social Rights

(1) Uses the word political, even though there were strong beliefs that the 14th amendment didn’t reach political rights.  

(2) Says that amendment allows for exclusion based on property, education, de facto is ok – effectively painting an evasive path for the Southern States – showing them how to legally discriminate.  

(3) Paints them as ignorant and children – inferior in social status.  The case could have been kinder towards blacks – did not need to go so far as to depict them as inferior.  

(4) Serving on juries was a civil right derivate of a political right – is this more properly a civil or political right?  

(a) Even among the Republicans, there were radicals and conservatives – some who pushed for the black vote and others who didn’t.  

(b) Some of the debate was about federalism – whether war required a whole new look at federalism...some Northerners would have had problems with having the 14th amendment read broadly to open up a whole new field of political rights, which the States had traditionally regulated. 
(5) Equality of protection extends only to political rights – leaves social rights as they stood before.  Political rights enumerated are opening courts for blacks, prevention and redress of wrongs, enforcement of contracts, same rules of evidence and procedure, no impediments to property and pursuit of happiness.

e) Difference between de facto and de jure discrimination intact

(1) De facto discrimination – on the basis of property laws, age, educational qualifications

(2) De jure discrimination – on its face discrimination, as was the case in Strauder.  

2. Plessy (1896) p. 272 – Social Equality as Distinguished from Political

a) Background

(1) Plessy was an octoroon – he was 1/8 black.  

(2) Was brought by group of blacks and lawyers who thought they could defeat the law by claiming that Plessy was denied his property right of being considered white by being forced to sit in the black compartment of the train.  

b) Ruling

(1) 13th amendment only deals with slavery or servitude and making people ride in separate cars is not a form of servitude.  

(2) 14th amendment enforces absolute equality of the two races before the law, but in the nature of things it could not have been intended to abolish distinctions based upon color, or to enforce social, as distinguished from political equality, or a enforce a commingling of the two races upon terms unsatisfactory to either.

(a) He refers to school separation, specifically segregated schools in Northern abolitionist states where political rights have been generally supported, to show that the 14th amendment could not have meant to prohibit segregation.  

(b) If the 14th amendment were to be read that way, then it would go against custom and practices.  

(3) Draws distinction between social and political rights – says that the Constitution cannot put them upon the same plane socially and that legislation is “powerless to eradicate racial instincts or abolish distinctions based upon physical differences.”

(a) Says that extent of State police power extends only to that which is reasonable – only to laws which are enacted for the public good in good faith.  

(b) Says underlying fallacy of P’s argument is that enforced separation stamps blacks with badge of inferiority.  

(4) Current doctrine:  

(a) Gives Congress much more power to legislate under 13th amendment – to abolish all badges or incidences of slavery.  

(b) Can any legislation predicated under a theory of black inferiority be unconstitutional under the 13th amendment.  

(5) Harlan dissent

(a) 13th amendment prevents imposition of any burdens or disabilities which constitute badges of slavery.  

(b) If the intent was to abolish practices which made blacks inferior (a broad reading), then there might be a good argument under the 13th amendment.  

(c) If the Court had abolished segregation and taken a leadership role, would it have helped or hurt the civil rights movement?  

(d) Can separate practical significance of a law from its symbolic significance – where symbolic significance is more harmful that it had to be.

3. Giles (1903) separate handout; circularity of reasoning; voting discrimination best addressed by legislature – court can provide no remedy
a) Background

(1) Under section 187 of article 8 of the Alabama constitution persons registered before January 1, 1903, remain electors for life unless they become disqualified by certain crimes, etc., while after that date severer tests come into play which would exclude, perhaps, a large part of the black race. 
(2) Therefore, by the refusal, the plaintiff and the other negroes excluded were deprived not only of their votes at an election which has taken place since the bill was filed, but of the permanent advantage incident to registration before 1903. 
(3) The white men generally are registered for good under the easy test and the black men are likely to be kept out in the future as in the past. This refusal to register the blacks was part of a general scheme to disfranchise them, to which the defendants and the State itself, according to the bill, were parties.

(4) Rising tide of white supremacy and violence.  

b) Ruling

(1) Administration defeating intent cannot cure initial invalidity

(a) If the instrument truly is void, then his registration would also be invalid – how would the court become party to an invalid instrument and add another voter to its lists.  

(b) The fraud would not be cured through registration of all blacks – frauds or unconstitutionality in the AL constitution cannot be cured by administration that defeated intent to exclude blacks.

(2) Court of equity jurisdictional determination – political question should be left up to legis.  
(a) Needs to determine ability to enforce decision – circuit court has no constitutional power to control action by direct means.  Court has little practical power over people in the state.

(b) If conspiracy and intent on the part of the white population exist, then simply registering blacks is not going to cure the problem – unless court is prepared to supervise voting, then all P could get is empty form.

(c) Relief from great political wrong has to be given by legislative and political dept. of US.  

(i) What about applied challenges and affirmative injunctions?  

(ii) Is it about the distinction between equitable and legal relief?  

(3) Brewer’s dissent
(a) Wiley v. Sinkler got relief – recovered damages of election board for rejecting his vote.  

c) Evaluation and aftermath
(1) Signaled that SC would not intervene in state efforts to disenfranchise blacks

(a) Holmes indicated that Congress and President should intervene by sending troops, etc.  

(2) Giles filed an action in state court for damages and a writ of mandamus ordering him to be registered 

(a) Court ruled that if provisions of AL constit violated 14th and 15th amendments, then it followed that registrars had no right to register him, and refusal to do so can’t mean damages

(b) If registrars did have auth, then decisions about who was qualified were judicial acts for which registrars were legally immune

(c) SC affirmed the ruling

(3) Congress then said that the proper forum (in debating disenfranchisement in election of South House member) was not the legislature – not ideal body to pass constitutional judgment on acts of other bodies – the citizen deprive of his vote in SC should go through the SC courts system.  

(a) Congress could have used Section 2 of 14th amendment to reduce reps of Southern states in Congress

(4) Was this Holmes signaling that if majority rule dictated something, there was nothing that should be done by the court?  Electoral majorities as unanswerable military victors...

(5) Or does it reflect that that adjudication must be results-oriented?  If no remedy, no ruling..

(a) Was Holmes using realism to escape court’s cowardice or to justify his own racist feelings?

(b) Pildes:  Political context of disenfranchisement was more fluid – was not unstoppable.  Disenfranchising constit passed with slim majorities – a negative court decision could have easily influenced the tide.  
(6) Or that law is impotent before history? 
(7) Some later court cases (Guinn) which struck down OK registration-date statutes (picking date before 14th amendment) as unconstit.  Distinguished claim from Giles in that P was making legal claim, not equitable.  
C. False Start: Slaughter House cases : The Privileges and Immunities clause in 14th amendment application of the Bill of Rights to the States

1. 14th Amendment and Privileges and Immunities
a) Issues

(1) What does the 14th amendment have to say about the economic side of social rights?  Privileges and immunities of citizenship as a concept, life, liberty and property.  

(2) The 13th amendment places economic rights at the center – free labor and the belief that so long as nothing is interfering with the right of black people to earn a living through their labor, then everything else will take care of itself.  

(3) Allowing free labor is the foundation of civil society and the most important thing that Congress can do is to protect that foundation.  

(4) Story lines of the civil war – deprivation of civil liberties, secession and slavery. 

(5)  If it was about secession and slavery, then as long as there are laws to prevent slavery, then it was enough.  

(6) But if it was more – civil liberties, then it encompasses much more than economic rights to include civil rights, and federal legislation is needed to grant civil rights.

b) Historical interpretations - there were different ideas about what 13th and 14th amendment were supposed to do

(1) Do you construe 14th amendment narrowly only about slavery, or taken more generally to any other population that finds itself enslaved.  

(2) Does it just apply to economic rights – to the right to own your own labor – and the other things that were part of a system of free labor.

(3) Is it narrowly about the conditions of slaves, or were the Black Codes a kind of tyranny that exists when States legislate to put burdens on particular classes of individuals? 

(a) And rather than seeing the whole history of emancipation followed by restrictive legislation as just problems of the slaves, you could see it rather as a problem of class legislation being able to be instituted without any checks on it.  

(4) There were other kinds of restrictions against whites as well – banning freedom of the presses, Klan action against them.  

c) What does privileges and immunities mean? Does it mean that the 14th amendment applies the Bill of Rights (the basic privileges and immunities) to the states? 

(1) Article IV Sec. 2:  prevents state from denying citizens of other states the privileges and immunities it accords its own citizens.  

(a) Washington – protected rights, which are in their nature, fundamental; which belong, of right, to the citizens of all free gov’ts.

(2) Congressional debate over 14th amendment

(a) Protect basic rights from state interference

(b) To privileges and immunities in Article IV should be added person rights guaranteed and secured by first eight amendments of constit.  – first eight amendments define privileges and immunities.

(3) Historical record – found no recognition of congress or state legislatures of defining first eight amendments to be privileges and immunities protected.  

d) How do our institutions and courts do in managing the crisis of the period?

(1) Are cases like the civil rights cases and Plessy correctly decided?

(2) If it was defeated for 100 years for including economic rights under the 14th amendment, then what does it say about the system?  

(3) Will majorities always win out and there is nothing you can do to stop them?

(a) Holmes and Kramer:  Majorities will win out – if there is a strong majority that wants its view to prevail, then there is nothing the courts nor constitution can do about it.  

(i) Giles is an example of Holmes’ reasoning in this area.  

(b) Then how do you protect minorities?  Had the court done something, then it may have bolstered the will of the “real majority” to express itself, or slowed down the disenfranchisement to see what the will of the real majority was.  

(c) Some apparent majorities are not real majorities, but can be strengthened by court decisions.  

(4) What heroes can you find in this era?  The heroes were still incredibly ignorant of what it meant to be black in this era.  Do the ends always justify the means?  Would we have a more coherent body of 14th amendment law if we could use the privileges and immunities clause rather than the equal protection clause?  Are we hobbled by the intellectual coherence – the one place in the 14th amendment where there seems to be substantive rights.

2. Slaughter House cases (1873) – neutralization of privileges and immunities clause of 14th amendment

a) Background

(1) LA legislature gave monopoly in livestock landing and slaughterhouses to one company – law req’d all butchers to butcher there.

(2) Several butchers brought suit challenging monopoly, arguing that law violated right to practice trade.  

(3) Argued that restrictions created involuntary servitude, deprived them of property w/o due process, denied equal protection, and abridged privileges and immunities as citizens.  

b) Why is the Supreme Court addressing itself to this statute – whether it is within State’s police power to create a slaughter house monopoly?

(1) Commerce Clause question – have to figure out whether a particular kind of regulation should be viewed as police power of state or whether it should be viewed as a regulation of commerce.  

(a) New York City v. Miln – is licensing of navigation regulation of commerce or is it valid exercise of police power.  

(2) Isn’t it up to a state to decide whether the regulation is something they have the power to enact?  The regulation in this case does not seem to affect commerce – seems to be squarely in the health sphere of regulation.  

c) Are the majority and dissenting opinions in agreement about the facts of this case? They characterize differently the effect of the regulation on the butchers.

(1) Majority – the company has to let anyone work within the slaughter house, otherwise they are fined.  So there isn’t a real restriction – they just have to butcher and slaughter in the facilities of the corporation.  

(2) Dissenting – should be able to work wherever they please.   It is ruining their livelihood.  

d) Is it a legitimate public purpose?

(1) Majority

(a) McCulloch – if something is within the proper purposes of the gov’t, then the legislature can use any means which advance the ends.  

(b) Butchering is obnoxious to public health – odors and waste.  

(2) Dissent

(a) Grant to a corporation for which no public purpose is served.

(b) Naked case where a right to pursue a lawful and necessary calling is infringed

(i) Very clear that legislation is bad – burdens a particular unpopular group. Naked is usually used to label legislation bad.

(ii) The motivating purpose was to hurt this group.  

e) What are the views of privileges and immunities

(1) Miller:  Narrow view – restricts anyone from reading 14th amendment as strongly protective of rights of blacks or anyone.  

(a) Privileges and immunities refers to citizens of the United States, not of the State.  14th amendment rights, as constitutional rights, will then be understood to be narrow.  The states can regulate in many areas as part of the police power, so fundamental rights have to be balanced against state regulation.  Rights against gov’t that Miller asserts (which already existed and were applied prior to 14th amendment):

(i) To come to the seat of gov’t to assert any claim he may have upon that gov’t, to transact any business he may have with it, to seek its protection, share its offices, engage in administering its functions.

(ii) Free access to the seaports

(iii) Courts of justice in several states

(iv) Demand the care and protection of the gov’t over his life, liberty and property when on the high seas or within the jurisdiction of a foreign gov’t

(v) Right to peaceably assemble and petition for redress of grievances

(vi) Writ of habeas corpus

(b) Most of the fundamental rights – cases under Article IV – those are basic rights of contract, legal protection, are state rights.  

(i) It doesn’t really matter than what the facts of the case are – even if it is an absolute monopoly w/o public good – then it still doesn’t fit under privileges and immunities of 14th amendment.  

(c) 14th amendment was just about slavery, it was not about extending the Bill of Rights to the states.

(2) Bradley’s dissent – goes for a broad view of rights

(a) For the preservation, exercise, and enjoyment of these rights the individual citizen...must be left free to adopt such calling, profession, or trade as may seem to him most conducive to that end.  Without this right he cannot be a freeman.  This right to choose one’s calling is an essential part of that liberty which is the object of gov’t to protect; and a calling, when chosen, is a man’s property and right.  

(i) Occupational freedom was part and parcel of the most very important freedoms that must be protected.

(ii) Links two conceptions of free labor and the right to pursue trade or profession and the right to be free of unequal legislation.  Ties them together.  

f) Due Process - If being able to slaughter anywhere is a kind of property, then an economic due process claim could be made.

(1) Miller

(a) Due process will never be relevant – “under no construction of that provision that we have ever seen, or any that we deem admissible, can the restraint imposed by the State of Louisiana upon the exercise of their trade...be held to be a deprivation of property within the meaning of that provision.”  

(b) Yet by late 19th century and early 20th, due process clause was found to protect economic rights.  Then in 20th century, extended to safeguard privacy and autonomy rights like right to marry, custody of one’s children, right to purchase and use contraceptives, and right to abortion. 

g) Equal protection

(1) Miller

(a) Equal protection is not applied to any laws which single out a class of people for injustice – leaves equal protection somewhat open, but not to this case.    Only was meant for blacks, not anyone else.  

(b) But he was wrong on this account – equal protection has been extended to gender, alienage, and legitimacy.

(2) Bradley’s dissent

(a) “The civil war was also about national disunity.  Spirit and disloyalty to the National gov’t which had troubled the country for so many years in some of the States, and that intolerance of free speech and free discussion...and led to much unequal legislation.  In which American citizenship should be a sure guaranty of safety, and in which every citizen of the United States might stand erect on every portion of its soil, in the full enjoyment of every right and privilege belonging to a freeman, without fear of violence or molestation...”

(i) Talks about unequal legislation – protecting the minority from the tyranny of the majority.

(ii) He paints a picture of tyranny.  

h) Thread of slaughter house cases to civil rights cases

(1) Whatever fundamental rights are protected by 14th amendment, they are not broad enough to include economic rights to a livelihood.

(2) Despite the experience of secession and reincorporation of Southern states and the reasons one might have to distrust states, that is not going to be the principle that emerges as the guiding interpretation of the 14th amendment. 

(3) When it is private discrimination, the recourse is to go through state gov’t and courts – the 14th amendment is not so suspicious of states that the federal gov’t has to protect individual rights.   The civil rights, those not in the exclusive jurisdiction of the feds, are still in the hands of the states to protect, at least so long as the state is acting within the range of its proper police power and so long as the burden that is being placed on individuals is not extraordinary.  

(4) Lochner – protection of economic rights arises as a due process claim – substantive due process.  It is the same clause used to protect privacy has room for economic protection.  

D. The State Action Requirement and Limitations on Congress’s Section 5 Enforcement Power
1. Why is there a state action requirement?

a) Text of constitution

(1) Limits application to just gov’t – “nor shall any state”;  First amendment- “Congress”

b) Historical Explanation

(1) Blackstone - Individuals possessed natural rights and the common law protected from infringement.  Cover – Blackstone almost uniformly found coincidence of common law and natural law.”

(2) Originalist – this was the theory when the constitution was created....Bill of Rights completed safeguards by protecting rights from federal encroachment.

(3) But what about constitutional freedoms that have no protection at common law?  Freedom of speech...Court has recognized rights outside of constit, so congruence between common law and constit. rights has decreased, making state action more troubling.

c) Policy justifications

(1) Zone of private autonomy

(a) Preserves an area of individual freedom by limiting the reach of federal law and federal judicial power.

(b) Private actors have freedom to ignore constit.

(c) Also sacrifices individual freedom b/c it permits violations of rights – some have advocated that Ct employ balancing test (Goodman, Black, Horowitz) – balance competing claims of freedom rather than always rule for non-gov’t D.

(d) Some scholars claim that SC already employs balancing test w/o admitting it.

(2) Enhances federalism by preserving zone of state sovereignty

(a) Fed. Constit. rights do not govern individual behavior and that Congress lacks auth to apply them to private conduct.

(b) Structuring legal relationship of private citizens was zone for the state, not federal gov’t.

(c) But federal gov’t has come to regulate private legal relationships more and more in past century.

(d) Does federalism justify intrusion into rights?

2. Civil Rights cases (1883) - State Action Requirement as a Limit on the 14th Amendment

a) Holding of case:

(1) Developed state action doctrine, which is quite alive today.  
(a) The provisions of the 14th amendment have reference to State action exclusively and not to any action of private individuals.  
(2) Declared the Civil Rights Act of 1875 unconstitutional b/c 14th amendment does not apply to private conduct. 
(3) Congress could not adopt the law pursuant to its auth under Sec. 2 of 13th amendment b/c refusal to serve a person was no more than “an ordinary civil injury” and not a “badge of slavery.”   

b) If sanctioned in some way by the state, or done under state authority, private action could be reached.  Could it be used to create federal anti-lynching law and federal troops?
(1) Everyone understood in 1883 that there was a long and significant history of private lynchings in the South used during Reconstruction against blacks and whites who tried to assert new rights under the laws.   

(2) Question of whether it was private – could it have occurred without the silent complicity of law enforcement and local gov’t and this was why it was necessary to have federal troops present.  

(3) So this battle was about whether federal legislation would be able to be used to protect against private violence in the South without explicitly acknowledging state participation in the violence.  Then lynching could be a federal offense and create a body of federal law enforcement officials.  Whether Congress was given the power to enforce these amendments...

(4) So then whether claims could proceed under the 13th amendment for this...

c) 14th Amendment

(1) Does the 14th amendment cover state action (enforce any law) or state inaction (deny to any person)?

(a) Section 1:  “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the US; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws. “ 

(b) Harlan’s dissent:

(i) The state’s police power in areas in which states routinely exercise that power, and that failure to exercise their power is meaningful – the absence of action is meaningful in the context in which the state can usually be expected to act.  

(ii) US v. Hall – “denying rights includes inaction as well as action, the omission to protect, as well as the omission to pass laws to protect.”  

(c) Corrective power of Congress – enforcement power

(i) Section 5:  “Congress shall have the power to enforce, by appropriate legislation, the provisions of this amendment.”

(ii) Bradley believes the 14th amendment to be only corrective in nature – only to correct state laws that are passed (action).  

(iii) Was Congress free to enforce, even if no conduct had actually occurred which was violative of the amendment – prophylactic legislation.  

(a) Came up that all Congress was free to do was correct actual violations, although could legislate if it knew a violation was about to happen.  

(b) Does inaction in the context of where there should be action essentially the same as action?  

(2) What recourses could the individual have? 

(a) What other recourses could victims have:

(i) To petition the state legislature to change or make law.

(ii) Common law – a private cause of action to sue the proprietor.

(iii) To petition the state to revoke the proprietor’s license to operate.  

(b) Is this inaction of the state meaningful since there are other recourses?  But there are no actual recourses, since the threat of private violence deters these recourses.  The court may not have understood this to be a situation in which without federal action blacks would have been entirely without recourse.  

(c) Harlan says that if there is a line between state action and something that is not, then there is at least state action when talking about these kinds of public infused private places – they are quasi-public.  Inaction wrt to these places is meaningful inaction – against a background of expected state regulation of these places.  

(3) Can private individuals destroy rights without the official support of the State?

(a) “The wrongful act of an individual, unsupported by any such authority, is simply a private wrong...but if not sanctioned in some way by the State...his rights remain in full force, and may presumably be vindicated by resort to the laws of the State for redress.” 

(b) If you eliminate the distinction between action and inaction, then you don’t have to worry about state/private distinction, since the state would be violating the 14th amendment by not passing laws to protect people in public or private.  

d) 13th amendment

(1) Restriction of freedom of movement was not a badge slavery

(a) Free blacks would not be prevented from exercising their rights – if Northern abolitionist states prohibited free blacks from entering their states during slavery, then our sense of what is a badge of slavery has to be historically informed by what distinctions were drawn between the slave and the free among blacks in the period.   

(b) The rights that free blacks didn’t have either couldn’t have been badges or incidences of slavery.  

(c) Restriction of freedom of movement could be seen as a badge of slavery

(2) But you can’t separate the history of belief of blacks racial inferiority from the institution of slavery.  
(a) The origins of the interferences of free movement of blacks were all from slavery – it would make it too easy for blacks to escape slave conditions.  

(b) They are part and parcel of a slave society.  

(3) Do blacks still need special protection or can blacks be treated as ordinary citizens?

(a) In the context of inns, what are the possibilities?  Build your own inns or turn to the states and utilize the standard political process – lobby the legislature, go to court, etc.  

(b) When you look at these cases as a whole, then there are various recourses that the Court points to which then subsequently get taken away – relation to Giles.  

(c) Harlan still relies on “publicness” to make the badges of slavery arguments.  

3. Shelly v. Kraemer – diluting the state action requirement; court enforcement of racially restricted covenants can be state action
a) Historical Background

(1) In the 1920s, the Supreme Court had struck done racially discriminatory zoning ordinances even where ordinance had enforced existing zones.      

(2) Shelley was still surprising, even though the DOJ was supporting it, b/c of the breadth of the State action theory that was being articulated here. 
(3) There was a lot of international disapproval of US racial policies – that the US was preaching democracy but enforcing segregation.

(4) There were also a lot of cases in which the Supreme Court had already struck down discriminatory housing and property clauses.

(5) In the post-WWII period, there is massive suburbanization and if you have developers developing new suburbs it would be very easy for developers to put restrictive covenants in the housing developments – like Levittown. The court is seeing the massive potential for expansion of restrictive covenants if the court doesn’t act.  

b) Issue – was court enforcement of private covenants state action?  Or was it simply implementing private choices?
(1) Zoning ordinances are easy state action, since the state is specifically acting to enact an ordinance. 
(2)  But the state action here is simply the state courts being open for the enforcement of private agreements - covenant.  
(3) There are questions of privity and substantive law that can determine whether contract is enforceable, but the idea that you can go to court to enforce a private contract or private property agreement was always considered not to be public law.  Government enforcement is necessary to reinforce the private right to contract, but it was not seen as state action.  

c) Holding

(1) Court enforcement has the gov’t, through its judicial branch, facilitating discrimination.  The “participation of the state consists in the enforcement of the restrictions.”

(2) “Action of state courts and judicial officers in their official capacities is to be regarded as action of the state within the meaning of the 14th amendment.”

(3) New York Times v. Sullivan – “the test is not the form in which state power has been applied but, whatever the form, whether such power has in fact been exercised.”  

d) How far has Shelly gone?

(1) So Shelley has not generally established that court enforcement of private contracts are state action and court has rarely applied it – no articulated limiting principles in majority opinion.
(2) Here, is the state action providing a forum for enforcement of the private contract?   Or, is it that state’s play a more active role in upholding restrictive covenants – providing an attractive forum?

(3) If Shelley holds, then anyone who believes that his or her rights have been violated can sue in state courts – if the state doesn’t forbid violation, then hasn’t there been state action?

(4) What about a balancing test for private action – balancing rights of property owners against discrimination.  Discrimination would win in cases where property is open to public, but not where it isn’t.  

e) Rose’s theory:

(1) Line of cases that led to Shelley was litigated in a very sophisticated way in the way in which it used property law and in the development of these cases, advocates did a very good job of explaining why racially restrictive covenants conflicted with core and important principles of property law as to when they were enforceable and when they were not.    Courts were not merely being neutral wrt covenants, but instead were bending over backwards to enforce them by ignoring restrictions on when you can impose restrictive covenants that existed in the common law or statutory law of their own states.  They often pointed to technical insufficiencies in the covenants. 

(2) The doctrine of changed circumstances had already lowered property values in cities that the large influx of blacks to certain cities made it so that highest economic value you could get out of a sale was to sell it to blacks.  Many sellers were arguing changed circumstances to challenge covenants that they should not longer be enforced.  The Supreme Court had a property law based intuition, that had the law been neutrally enforced by state courts, they could not have struck it down.
4. Bell v. MD (1964); lunch counter sit-in; SC avoided deciding whether there is state action as a result of criminal trespass; reaching private vs. state conduct 

a) Background

(1) This consolidated a bunch of trespass convictions for lunch counter sit-ins.  

(2) The court heard arguments in October, 1963, but doesn’t issue a decision until after the Civil Rights Act of 1964.  

(3) The court does this very elegant and bizarre job of explaining why these convictions disappear as a matter of state law and why the question is not before them anymore.  

b) Holding

(1) Dissent

(a) Douglas argued that private property was being used for a public purpose and that it should be line w/ Shelley in holding 14th amendment requires same from restrictive covenant cases as it does for restaurants.  MD enforced its segregation policies through police, prosecutors, courts, so there was state action.  

(b) Black, White, and Harlan disagree saying that the issue is of national importance and that they should answer it by overturning the convictions and saying, that like in Shelley v. Kramer, that there is state action through a supposedly “neutral” law being used for discrimination.  

(c) They want to revisit the question of whether private entities are really more public through the fact that they have to obtain state licenses to operate.  

(2) Majority

(a) Black – Shelley was ruled state action more b/c of the fact that it had deprived property owners of rights that should have been vested – narrowly applying where buyer and seller both want to conduct transaction.  Sit-in was different b/c restaurant did not want business, so mere judicial enforcement is not enough.  

c) Court ducking real issues

(1) Even at the height of civil rights unrest, the court is still not coming out with bold statements, but still using the moment to say that Congress and the courts have a broad mandate to address civil rights issues.  

(2) Should the court have used this and the other sit-in cases to make law saying that this counted as state action and prior housing plans constituted state action, then it would have been much harder for a conservative majority to shift the other way.  

(3) Was the step back that Congress took a step away from obliterating all state and local distinctions in favor of an all powerful federal force.  How can state and local and federalism concerns ever trump equality and other liberties.   

d) Connection between Bell v. MD and state action doctrine

(1) The Republicans in Congress wanted to base it on 14th amendment rather than Commerce Clause, b/c on a political level the 14th amendment was still “theirs” since it was drafted and passed by Republicans.  

(2) The Democrats had used the Commerce Clause to their advantage in the New Deal legislation, but what convinced them was an essay by a Harvard law professor saying that an expansion of the state action doctrine would go much further to expand federal power – did not have a logical stopping point.  

(3) So the commerce clause was an easier case – the court would more logically find it constitutional b/c there was a rational stopping point for the expansion of federal power.  

5. Katzenbach v. Morgan (1966)  p. 489 – Congress can only ratchet up; Congress has power to determine meaning of 14th amendment
a) Background

(1) This is a little different – involves the NY law saying that voters had to speak English and literacy requirements.  

(2) New York is viewed as a successful case of integration of immigrants, so New York was not viewed as the court as a state whose literacy cases should be red flagged.  But there was bipartisan support in the legislature at the point to make sure that Puerto Ricans in American flag schools were allowed to vote, b/c there were so many Puerto Ricans in New York.  

(3) The distinction gets draw in the Voting Rights act b/c these were people who were educated in American schools, there was a large community of Spanish speakers in new york with their own newspapers and TV stations, so that new york could not make those assumptions about a literacy requirement in English for this population in terms of having an educated electorate.   

b) Holding:  SC held Voting Rights Act as proper exercise of the powers granted to Congress by Sec. 5 of 14th
(1) Congress could have concluded that granting Puerto Ricans the right to vote would empower them and help them eliminate discrimination against them.

(2) Could find that the literacy test denied equal protection, even though SC said no in Lassiter.  Gives Congress the right to define meaning of 14th amendment.

(a) Rejected the view that legislative power is confined to “the insignificant role of abrogating only those state laws that the judicial branch was prepared to adjudge unconstitutional”

(b) “By holding Sec 5 the draftsmen sought to grant to Congress, by a specific provision applicable to the 14th amendment, the same broad powers expressed in the Necessary and Proper Clause.”

(3) What is the relationship between court and cong. when both are active in civil rights 

c) Dissent:  

(1) If Congress can use its power under Sec. 5 to interpret the constitution, it conceivable use auth to dilute or negate constitutional rights.

(2) Brennan:  Contrary to the suggestion of the dissent, Sec. 5 does not grant Congress power to exercise discretion in the other direction and to enact ‘statutes so as in effect to dilute equal protection and due process decisions of the Court.’  We emphasize that Congress’s power under Sec. 5 is limited to adopting measures to enforce the guarantees of the Amendment; Sec. grants Congress no power to restrict, abrogate, or dilute these guarantees.  

d) DM:  She does not see why this case needed to be written in such a complicated way, since Lassiter should not have prevented validation of 4(e).  Within the academic community, it was not clear what this case meant, so it did not have as large of an influence as it could have had. 

e) Two different theories on what Cong. doing when it adopts Voting Rights Act under the 14th Amdt. 

(1) Assume Lassiter is rightly decided, literacy tests are facially acceptable, so issue is can Cong. act in this situation if a court w/n find this test problematic (b/c of Lassiter)

(a) Creating area where Cong. can act even where prior cases seem to have defined 14th Amdt. inconsistent w/Cong. Definition.  

(i) Like the aggrieved went to the Cong. instead of the S.C.

(ii) Cong. acting like courts—see evid. of discrimination and fashioning a remedy

(b) If Lassiter means literacy requirements are acceptable, and c/n challenge on the facts of this case, but Cong. is striking down, must be doing on some theory of relationship between literacy requirement and 14th Amdt. that court w/n find

f) Under what authority is Cong. doing this?  

(1) Finding that discrimination exists in provision of public services

(a) Perceived violation of 14th Amdt. rights is discriminating against this community in the provision of public services

(b) Cong. can find this community ill-served in numerous ways

(c) And using its 14th Amdt. enforcement power, can (notwithstanding Lassiter) fashion a remedy of exemption from literacy requirement

(2) Not making judgment on literacy requirement, but just saying that there is a violation of the 14th amendment

(a) Cong. not making a judgment as to whether use of literacy requirement is itself a violation of the 14th Amdt. 

(b) Just saying something else is a violation of the 14th Amdt., and the remedy can suspend the literacy requirement

(c) Even though c/n claim the 14th Amdt. gives this group the remedy as a matter of law

g) Can Cong. give people remedies that would violate 14th Amdt.?  

(1) Sometimes court is allowed to do something as a remedy that parties c/n otherwise

(a) E.g. in Swann could do race-conscious school assignments

(2) School c/n do this action alone (at least w/o any proof of prior discrimination)

(3) But should they be free to single-out a subgroup for protection?  What if there was a similar group Spanish-speaking group that w/n protected?

(4) Ftnt by Brennan

(5) Cong. c/n disregard actual or likely interp. of what the 14th Amdt. requires

(6) But can promulgate legis. based on more expansive and protective vision of the 14th Amdt. 

6. City of Boerne v. Flores (1997) p. 535; Congruence and proportionality test for determining whether Congress is acting w/in Sec. 5 remedial limitation; clarifies Katzenbach by stating that Congress doesn’t have power to determine its own Sec. 5 power; Congress is trying to regulate impacts and not intent; what kind of judicial fact-finding necessary for passing proportionality test?  
a) Facts

(1) Decision of local zoning authorities to deny church a building permit was challenged under Religious Freedom Restoration Act (RFRA)

(2) Smith – eliminated heightened standard for facially neutral gov’t practices that burdened religion.   It was a 5-4 decision on an issue in which there were neither briefs nor arguments – the parties assumed that the prior cases would apply and it was only a matter of where it fell.  The court spontaneously overrules the prior cases – sua spontenae like Washington v. Davis – and asserts judicial supremacy.  

(3) Congress enacted RFRA in direct response to Smith (which allowed for arrest of Indian peyote user) and said that they were overruling Smith and restoring cases prior to it.  Congress wanted to reinstate heightened scrutiny.   RFRA restricts gov’t from substantially burdening person’s exercise of religion unless gov’t can demonstrate that burden:
(a) Is in furtherance of a compelling gov’t interest

(b) The least restrictive means of further compelling governmental interest

b) Gov’ts argument

(1) Congress is protecting one of liberties guaranteed by 14th amendment due process clause – free exercise of religion

(2) Congressional decision to dispense with proof of deliberate or overt discrimination and instead concentrate on law’s effects accords w/ settled understanding of Sec. 5 power.

(3) Congress’s Sec. 5 power is not limited to remedial or preventative legis – Katzenbach says that it is a positive grant of power.  

c) What Congress has the power to do – only remedial in nature

(1) Legislation which deters or remedies constitutional violations can intrude into state conduct or prohibit conduct which is not in itself unconstitutional.  Remedial power is broad...

d) What Congress can’t do

(1) Congress does not have the power to decree the substance of the 14th amendment

(a) Court has primary authority for interpreting constit.  anything else would upset the balance.

(b) Constitution functions best when all branches respect each other and are separate

(2) Legislation which alters the meaning of the free exercise clause can’t be said to be enforcing the clause.  Congress can’t enforce a right by changing what the right is.

(3) 14th amendment says that power is not plenary, and is limiting to enforcing 14th amendment – this represented compromise between states’ rights advocates and framers.  Intruding too much would upset balance of federalism.

(a) Only corrective action was allowed, not general legis. for welfare.  

(b) If Congress could define its own powers by altering the 14th amendment’s meaning, no longer would the Constitution by “superior and paramount law, unchangeable by ordinary means.”  It would be “on a level with ordinary legis acts, and like other acts,...alterable when the legislature shall please to alter it.” (Marbury v. Madison)  
e) Congruence and proportionality test to determine what the line is (between injury and means) impact or intent, effects; state action; level of scrutiny
(1) Congruence:  Appropriateness of remedial measures must be considered in light of the evil presented (nature of violation determines scope of remedy).
(a) RFRA’s record lacks any showing of religious bigotry – emphasis on laws was rather generally applicable laws placing incidental burdens on religion.  

(b) When exercise of religion has been burdened in incidental way by law of general application, it does not follow that persons affected have been burdened any more than other citizens, let alone burdened b/c of religious beliefs

(2) Proportionality:  Very out of proportion to supposed remedial or preventative object – can’t be understood as response to unconstitutional behavior.  

(a) Very broad coverage at all levels of gov’t – displaces laws and prohibits actions of almost every description & subject matter.  

(b) Reach and scope are different from other measures – voting rights was limited to states that had violated; provisions banning literacy tests was aimed at one particular invidious qualification; 

(c) Congress is effectively adopting strict scrutiny – test would require opening prospect of constitutionally required religious exemptions from civic obligations of almost every kind.  Many laws will not meet the compelling interest test.  

(d) Substantial cost imposed.

(3) What limits are placed on Congress w/ this test?

(a) Does Congress have to limit its remedy to only states which are in violation – how narrowly tailored?  

(b) What kind of fact finding does Congress have to make?  

(i) To the extent that the Court requires Congress to do a type of judicial fact-finding – discovery process and evidence rules – you are moving in a direction where Congress will not be able to act.  

(ii) If you impose more and more judicial evidence rules, then Congress will be less able to act and the Court will become the only institution capable of remedying the discrimination. 

f) Prior case law and supremacy
(1) Washington v. Davis – disparate impact standard – not in the place to review every piece of legislation – just about anything Congress does could have disparate impacts on protected groups.  It is unpredictable to say what kinds of gov’t actions can place burdens on groups.  

(2) Cooper v. Aaron - the court is not only arguing for respect, but is also making an argument that it is deserving of respect on this argument.  If you are trying to persuade the people to act with the court, you may have to do a little persuading.

(3) (Court is saying that even when there is a 5-4 decision, they still have to treat it as the law – this is the closest that Congress ever came to specifically overruling a Supreme Court decision.  There still aren’t any dissents from the court’s §5 analysis.   
g) Defining Remedial side of Katzenbach – triggers no dissents
(1) Questions

(a) What is Congress allowed to do?  Katzenbach – this was not anything that Congress relied on in its statutes – came after Congress made the decision to predicate its civil rights legislation on the Commerce Clause.  
(b) You would think that there would be new cases refining the powers – but it is more remarkable that all of the civil rights cases had so little to do with §5 power – in order to use 14th amendment it was going to have to come up against Civil Rights cases and the state action requirement.  
(c) If the state action requirement were eliminated, then Congress’ power would know no bounds – Congress not wanting to put the 14th amendment to the test makes it difficult for us when they come up now.  
(2) Congruence and proportionality test captures the idea that what Congress should be trying to remedy or prevent is a constitutional violation.  

(3) State action

(a) Is the conduct that Congress worried about state action?  It can’t be prohibited under 14th amendment unless it is state action.

(b) Morrison – it can’t be valid legislation unless it is only directed at state actors.  

(4) Regulating impacts or regulating intents

(5) Specific types of Congress acts – regulating facially neutral conduct

(a) Congress has to reach conclusion that there is bad conduct through the specific level of scrutiny to examine the conduct they want to punish.  If Congress is saying that there is discrimination against mentally retarded, then the Court would run an index to find what type of scrutiny applies.   If the conduct to be remedied is conduct involving a rationality review classification and the conduct does not flunk rationality review, then Congress doesn’t get to act.  If Congress sees gender discrimination, it is not enough to say that there are things being done by state actors, Congress must show that the state actions flunk intermediate review.   

(b) Congress has more freedom of motion under Sec. 5 for legislating for race and other strict scrutiny categories than it does for gender, and than it does for other statuses (gay, age, mentally retarded). 

(i) Freedom of Congress to regulate an action v. the freedom state actors have to engage in a type of discrimination (only subject to lower levels of scrutiny).  

(ii) If in order for there to be legislation state conduct has to flunk rationality review, then it gives Congress very little latitude to operate in this area and state actors will be able to discriminate.   

7. US v. Morrison (2000) Supp 55; Congress only has remedial power; must be congruent and proportional
a) Facts

(1) Violence Against Women Act was enacted by Congress in response to pervasive bias in various state justice systems against victims of gender-motivated violence.  Many participants in state justice systems are perpetuating stereotypes that result in insufficient investigation and prosecution of gender-motivated crime, inappropriate focus on behavior and credibility of victims, and unacceptably lenient punishments.  Bias denies victims equal protection of the laws and therefore Congress acted reasonably in establishing private remedy.
(2) Petitioner was raped and sued state under civil rights remedy.  

b) Limitations on 14th amendment power

(1) Prohibits only state action; erects no shield against private conduct

(a) Harris and Civil Rights – Congress can’t regulate private conduct w/o reference to state laws

(b) Adherence to state action requirement preserves an area of individual freedom by limiting the reach of federal law and federal judicial power (Lugar)
(2) Congress only has power where enumerated; only remedial power

(a) Where subject has not submitted to general legislative power of Congress, but is only submitted thereto for the purpose of rendering effective some prohibition against particular state legislation, the power given is limited by its object, any legislation by Congress in the matter must necessarily be corrective in character, adapted to counteract and redress the operation of such prohibited state laws or proceedings. (Civil Rights cases)
(3) Must be congruent and proportional between injury and means

(a) Congress could only enact laws, but not act against administration of the laws unless remedy was called for

(b) Remedy here is not corrective in character or preventative

(c) Not narrowly tailored – Voting Rights act was only at states that were violating it

(i) This is against all states, even though many are not committing violations

c) Evaluation

(1) Pincer movement when Court cuts back simultaneously on Commerce power and Sec. 5 power

(2) Civil Rights laws that directly concern economic activity or regulate instrumentalities of interstate commerce not affected, but can’t reach other activities that are noneconomic by nature.  Most obvious are hate crime laws..

d) Harris and the Ku Klux Klan act

(1) Struck down criminal provisions of Klan Act, but still allowed civil cause of action.  

(2) Distinguished Harris by saying that Congress’s authority for Klan Act stemmed from Sec. 2 of 13th amend.

(3) More important interest here – the right of citizens to vote, directly affects integrity of gov’t

E. School desegregation and the Courts – Brown and aftermath
1. History

a) Cases leading up to Brown

(1) In 1952-53 SC granted review in five cases challenging separate but euql doctrine.

(2) 17 states and DC had segregated public schools.

(3) The five cases involved schools that were totally unequal

(a) SC; white students had 1 teacher/29 students; blacks had 1 teacher/47 students.

(b) White schools were bricks and stucco; blacks were rotting wood.

(c) White schools had indoor plumbing; blacks schools had outhouses

(4) 1952-53 term justices couldn’t agree, but if they had ruled they probably would have affirmed separate but equal doctrine in Plessy.

(5) Vinson died in between terms, and Eisenhower appointed Warren to the court.

(6) Warren persuaded all of the justices to sign a unanimous decision that separate but equal was impermissible in educ.

2. Brown v. Board of Education (1954)
a) Brown

(1) Background

(a) Involved challenge to Topeka, KS public schools.

(2) Holding

(a) Sound rejection of originalism

(i) Constitutionality of segregation could not be resolved based on framers’ intent

(ii) Historical sources of 14th amendment are “at best...inconclusive” and that enormous changes in the nature of education made history of little use in resolving issue.”

(iii) “in approaching this problem, we can’t turn the clock back to 1868 when the Amendment was adopted, or even to 1896 when Plessy was written.  We must consider public education in the light of its full development and its present place in American life throughout the Nation.”  

(b) Cannot turn simply on equality of facilities

(i) Cannot turn merely on a comparison of tangible factors in the schools – must look at the effects itself of segregation.

(ii) State-mandated segregation inherently stamps black children as inferior and impairs their education opportunities.

(iii) ‘To separate them from others of similar age and qualifications solely because of their race generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone.”

(iv) Psychology – segregation causes black children to feel inferior and interferes with their learning.”  

(3) Criticisms of Brown

(a) From 96 Southern congressmen

(i) Too much jducial activism – encroaching upon rights reserved to states and the people

(ii) Originalist – constitution doesn’t mention education, nor does 14th amendment 

(iii) No constitutional amendment changing established legal principle

(b) Not far enough

(i) Too much reliance on social science data – should have just pronounced it morally wrong

(ii) Studies were methodologically unsound, could affect future cases

(iii) Focused exclusively on education and failed to provide for desegregation in other contexts

b) Brown II

(1) Decided remedy for desegregation

(2) Remanded case to lower courts to use traditional equity principles to fashion remedies “to admit public schools on a racially nondiscriminatory basis with all deliberate speed.”

c) Per Curium Decisions after Brown

(1) Definition and Procedure

(a) Per curiam opinions after Brown were short opinions not laying out substances in cases that had been on the Supreme Court’s docket for deciding whether to take the case or not.  They had come onto the docket after the court had decided to hear Brown.  

(b) If there are cases, the resolution of which might be affected by other cases already granted cert, the court will hold onto those cases until the court decides the related case and then will look at them again.   

(c) What it means is that when the decisions of the court come down, at the next conference, a list will be prepared of cases that will be held for Brown and the court then makes decisions about what to do about these held cases.   

(d) The court doesn’t have to do anything at all, or it can do a GVR – cert is Granted, the opinion below is Vacated, and the case is then Remanded to the court it came up from with instructions to reconsider the original decision in light of the original case.  

(e) The per curiams in aftermath of Brown were GVR’d and sent back.  

(f) If the court GVRs, then it is doing it b/c there is a reasonable possibility that the Court of Appeals will think it has to come out differently given the Court’s recent decision.  It’s a quick way to find other cases which the court thinks are similar.  

(g) The GVR’d cases after Brown were usually decided on whether facts of the case meant equal, but separate.  The court then GVR’d saying that these should be decided on a Brown analysis, not a separate but equal.  

(h) Sometimes the case comes back to the Supreme Court after GVR and comes back with the same decision, and sometimes the court takes cert to show the Appeals Court the error of their reasoning and sometimes it doesn’t.  

(2) Decisions

(a) Mayor and City Council of Baltimore City v. Dawson (public beaches and bathhouses)

(b) Holmes v. City of Atlanta (municipal golf courses)

(c) Gayle v. Browder (municipal bus system)

(d) Johnson v Virginia (courtroom seating)

(e) Turner v. City of Memphis (public restaurants)

d) Results after Brown

(1) Ten years after Brown, less than 1% of black children attended schools with whites.  Almost all enforcement of Brown was being done by the NAACP, which was very lengthy and difficult litigation.  The one advantage that since they were running the show, they could pick the order in which they wanted to bring the cases.  

(2) Why was there a delay?  

(3) Why wasn’t the DOJ involved to enforce the court order?  

(a) Section 1983 is part of the old Reconstruction that the DOJ also could have used.

(b) Brown II may also have produced a certain kind of tone that produced a wait and see attitude by setting the pacing of the cases to be determined by fact-specific issues decided by district courts.  

(c) The Supreme Court itself doesn’t get involved again until 1968 even though there were cases in the Court of Appeals in south.  The Court was waiting until it saw fact patterns that indicated that things were not being done.  

(d) The Court may also have been waiting for the legislative branch to act,  so that they are not acting alone.   Finally the gov’t is united behind a Civil Rights platform.  

(4) Civil Rights Act of 1964 was passed because of a number of reasons:

(a) JFK was assassinated and Johnson decided that he would define the JFK legacy as a civil rights legacy – pass the Civil Rights Act since it was JFK’s issue.  Reformed Southerns played key roles in this era.  

(b) Even with Johnson’s help, Title VII is passed after the longest filibuster in history.  

(c) The southern civil rights leadership under MLK are staging nonviolent protests that are being responded to with increasing violence by the Southern gov’ts – turns water cannons on young children – the process of the North being fed up with what is happening in the South.

(5) In K-12 education, many districts did not do anything until suit – a strategy of defiance.  

(a) The strategies of defiance didn’t involve just leaving the status quo, but there were districts that abandoned public schools, or established white academies, desegregating one year at a time.

(b) Other strategies used were voluntary transfer plans (freedom of choice), one grade a year desegregation.

3. Cooper v. Aaron (1958)

a) Background

(1) Little Rock school district ordered desegregated during 1957-58 school year, but governor called out AK national guard to keep blacks out.

(2) Blacks students began attending white schools only after the President sent out federal troops to protect them.

(3) Little Rock then asked for stay of integration plan.  

b) Ruling

(1) “As this case reaches us it raises questions of the highest importance to the maintenance of our federal system of gov’t.  It necessarily involves a claim by the Governor and Legislature of a State that there is no duty on state officials to obey federal court orders resting on the Court’s considered interpretation of the Constitution.”

(2) Marbury – declared the basic princniple that the judiciary is supreme in the exposition of the law of the constitution, and that principle has ever since been respected by this Court and the Country as a permanent and indispensable feature of our constitutional system.

(3) An interpretation of the 14th amendment by the Court is the supreme law of the land – no state legislator or executive can war against the constitution without violating his undertaking to support it.  

(4) Brown could not be nullified either openly or directly by state legislators or state executive or judicial officers...”

4. Griffin v. County School Br. (1964) – unconstitutional for school systems to close rather than deseg.  

a) Closing schools solely on basis of race is not constitutional option.  

5. Greene v. New Kent County School Board (1968) – Establishes difference between de facto and de jure segregation; freedom of choice plans were not constitutional

a) Dual v. Unitary school system

(1) Dual – where there is still the segregated system.  

(2) Unitary - The segregation isn’t just a matter of pupil assignment, since it isn’t just a matter of repealing laws that enforced segregation .  The district has moved away from having racially identified schools.   

b) De facto v. de jure segregation
(1) De jure
(a) There is some state or school district action that is causing the discrimination – a purpose and intent on the part of the district to segregate.  

(2) De facto

(a) There has been some private choice involved, that whites have fled to the suburbs, withdrawn their students from schools – some non-state forces involved in enforcing segregation.   

(b) You cannot tell on its face whether the segregation is as a result of discrimination in the past or just private choices.  

(c) When the district was a scofflaw district and put in place a practice like freedom of choice, then the court is much more likely to take a harder look at the policies.  

c) Intent/Effect

(1) Court struggles with questions of intent and effect.

d) Holding

(1) Pattern of separate white and black schools in system established under compulsion of state law was the pattern of segregation that Brown addressed.

(2) Freedom of choice plans could never work in a dual school district – doesn’t hold that all freedom of choice unconstit., but only in dual district.  As long as schools are still racially identified as black or white through past state action, freedom of choice can’t work.  If they become identified as such through “private choices” – economic, demographic factors, this would seem to be ok.  

(a) Availability of other more promising courses of action may indicate lack of goods faith; and at the least it places a heavy burden upon the board to explain its preference for a less effective method.  

(b) School boards have affirmative duty to take whatever steps necessary to convert to unitary system.  

e) Ruling  

(1) Private choice v. state action

(a) If Brown was decided on sociological/psychological factor, then the dual system using freedom of choice would not solve the problem.  

(b) The conflict is that the Court has traditionally not allowed Congress commerce or 14th amendment legislation over private choice, as opposed to regulation of state action.  Clark’s dolls showing that black children tended to want to play with white dolls rather than black dolls,  didn’t go beyond effects of legal separation.   

(c) The impact is greater when it has the sanction of law – segregation with the sanction of law has a tendency to have back effects.  The finding of harm seemed to only be pertaining to segregation that was by law.  The Brown opinion itself doesn’t move beyond that.  

(2) What line to draw when examining settlement patterns perhaps caused by past state discrimination?

(a) Yet when you try to distinguish between dual and unitary systems, the evidentiary patterns on the ground need to be examined to see if anything has really changed.  

(b) This creates a problem when the Court thinks that it has gone too far in examining the patterns and isn’t insisting enough that the segregation be casually tied to prior de jure state action discrimination.  

(c) Can we look only a school-related policies, or can we extend that to look at the local gov’ts segregated public housing policies or the state gov’t?  Is this the kind of state action that Brown is going to govern?  How narrowly or broadly Brown will affect education systems will depend on this.  

(3) Why are freedom of choice plans a problem?

(a) Black parents may have been afraid to send their children to white schools, that they would be the target of violence.  

(b) Black schools were never equal to white schools, so white parents would never send their parents there.  

(c) There could easily be defense of no rooms available for black children.  There would have to be a gradual change even in the absence of coercion.  

(d) It is state action or omission to not protect black children from violence or taunts?  

(e) The first step in this school district was not taken until 11 years after Brown – a long delay.  Deliberate delay could have only perpetuated the harm.  

(4) NAACP position

(a) That freedom of choice plans were facially unconstitutional

(b) The Court doesn’t address this – doesn’t say that they would always be illegal b/c they may not totally want to cut off private choice.     

6. Swann v. Charlotte-Mecklenburg Board of Education (1971); Court has power to fashion remedial remedy that involves busing; nature of violation determines remedy

a) Background

(1) This was not a case in which zero progress has been made – 50% of black students were attending integrated schools.

(2) This was a district that was structured so that the district wasn’t limited to the city limits – it included the surrounding county, some of which was suburban and some of which was urban.  This meant that if you wanted a district only remedy, you had both whites and blacks in the districts in a way in which you would not have had it in many cities.  

(3) There were patterns of suburbanization taking place all over – lots of new housing opportunities were cropping up, but many were under restricted covenants.  So there was already a shift of where whites and blacks would be found.  

(4) There was extensive busing – so that no elementary school would have fewer than 9% blacks and greater than 38% blacks.  

(5) Circuit Court of Appeals vacated the plan b/c they said that it would put an undue burden on board and system’s pupils.  

b) Holding

(1) Court has power to fashion remedy

(a) If school authorities fail in affirmative obligations, judicial authority may be invoked – once a right and violation have been shown, scope of district court’s equitable powers to remedy past wrongs is broad.

(b) Nature of violation determines remedy – there can only be a remedy if there is a wrong.

(2) Upheld limited use of racial goals in remedial orders

(a) Use of ratios within equitable remedy is permitted, but only as a starting point, not as a requisite racial mix

(b) If Court had required as substantive right some particular racial mix, that would be unconstitutional

(3) Plan for unitary system could retain some one-race schools

(a) One-race schools are ok, but the burden is on the school to show that its practices are not discriminatory

(b) The system can be deemed to be unitary even if there are virtually one-race schools in the district.  

(i) The question for unitariness is not if a martian landing would see one school as black and another as white, but instead to look at the patterns of population of the schools and examine if there is segregation as a result of past discriminatory action.  

(ii) This raises the question of action – action on whose part?

(4) District Court possessed power to order pupil reassignments on basis of race

(a) Loaded game board (due to past segregation) justified affirmative action in form of remedial altering of attendance zones

(b) Pairings and groups of noncontiguous school zones is permissible

(5) Can use busing as judicial tool

(a) Desegregation cannot be limited to walk-in schools – can use busing.

(b) Can be some valid objections to lengthy transportation – reconciliation of competing values in a desegregation case is a difficult task w/ many sensitive facets, but no fundamentally more than courts of equity have traditionally employed.

(6) Limits of judicial intervention

(a) At some time system would be unitary as required by Greene

(b) Neither school authorities nor district courts are constitutionally required to make year-by-year adjustments of racial composition of student bodies once affirmative duty to desegregate has been accomplished and racial discrimination through official action is eliminated.

(c) In absence of showing deliberate attempt to alter demographic patterns to affect schools, further intervention not nec.  

(d) Housing patterns were thought to be de facto rather than de jure discrimination.

c) As with any violation case, the nature of the violation determines the scope of the remedy. 

(1) This is eventually used against schools that are trying to use as a remedy participation by localities that had not been involved in creating the pattern of segregation in the first place.  

(2) This means that inter-district remedies would not be required.  

d) Keyes case – Rhenquist makes it clear in that any case in which challengers were able to show some de jure discrimination going on, then the burden would shift to the school district to show that any segregation was not de jure.  The presumption would then be that there was de jure discrimination at work.  

F. Interdistrict Relief and Desegregation – “private choice” theory eroding desegregation and an era of retrenchment

1. Introduction

a) Middle 1970s, and Nixon’s appointments, as well as changing political mood of country, began to have effect.

b) 1974 – Congress passed Equal Education Opportunities Act prohibited busing to school that wasn’t closest to residence.

c) Decline in judicial methodology

(1) Brown, Cooper, are all examples of good judicial methodology.  Only in the 1970s do we start to have poorly crafted opinions. 

d) Desegregation v. Busing; Busing as a political lightning rod

(1) When you start dealing with districts without de jure segregation, there is language in Brown, Swann, to take the courts in a more conservative direction – where interest of desegregation is only one of a number of interests that the court has to balance.  

(2) There is nothing in Brown or Brown II the way Greene lays out what full compliance would look like.  Greene doesn’t try to put the constitutional words of Brown in play, it just lays out an implementation strategy.  Even in Brown II, there is good faith.  

(3) As the action shifts away from hot spots like Little Rock, it is not surprising that the court would start to look towards limiting language – towards countervailing concerns – balancing the costs of busing against desegregation.  

(4) The court never said that they were going to clearly restate Brown.  When Powell says that busing is a problem, Powell is getting the politics right – Congress had passed a statute outlawing busing.  Attaching whole desegregation process to busing, Powell was right in guessing how Northern communities reacted to busing – it was busing that was the lightning rod.  

e) Difference between de facto segregation and private choice

(1) Brown was unclear on telling the difference between de facto segregation and private choice.  

(2) School desegregation is not the only area that is trimmed back, but is also occurring in other areas, such as employment discrimination.  

(3) In 1972, the highpoint of employment discrimination is Briggs – it is no longer willing to say that in cases of factual uncertainty, we should put the thumb on the scale in the direction of intentional discrimination – assume, that unless there is strong evidence, that the reason is intentional discrimination.  

f) Timespan was too short

(1) The problem is that the timespan was so short – only about 5–7 years of real desegregation – before the court said that it had been enough time and that the intensive desegregation was no longer needed.  

2. Milliken v. Bradley (1974) p. 783 – de facto discrimination has to be proved in drawing boundary lines before radical busing (from suburbs) is employed

a) Facts

(1) District court, having found that de jure segregation existed in Detroit, entered decree that included 53 surrounding suburban districts.

(2) Although city was predominantly black and suburbs white, there was no evidence of race-dependent action (such as boundary manipulation) for segregation.

b) Holding

(1) Scope of remedy is determined by nature and extent of constitutional violation.

(2) Before busing is done and boundaries of separate and autonomous school districts set aside, has to be shown that racially discriminatory acts of state or local school districts has been a substantial cause of inter-district segregation.

(3) Without de facto segregation – boundary lines draw due to segregationist intent, no constitutional wrong.

c) Dissent (White) – local gov’ts entities shouldn’t be immune from inter-district remedies; not sovereign entities

(1) Constitutional violations were committed by gov’t in the past.

(2) Configuration of local gov’t units is not immune from alteration when necessary to redress constituitional violations...court has elsewhere required public bodies of state to restructure state’s political subdivision.  

(3) Reynolds v. Sims:  “political subdivisions of states never were and never have been considered as sovereign entities.  Rather, they have been traditionally regarded as subordinate gov’t instrumentalities created by the state to assist in the carrying out of state gov’t functions.”

d) Dissent (Marshall)

(1) States’ creation through de jure acts of segregation of growin core of all-black schools acted as magnet to attract blacks to areas served by schools and to deter them from settling in suburbs.

(2) Rippling effects on residential patterns caused by purposeful acts of segregation do not automatically subside at the school district border.

(3) State must be blamed for white flight to suburbs from issuing busing only within Detroit limits – state is responsible for drawing initial boundary lines. 

3. Missouri v. Jenkins (1995) p. 788 – no need for interdistrict remedy, continued disparity in test scores didn’t justify continuance of desegregation order

a) Background

(1) MS law was for segregated public schools in Kansas City, MS.  Not until 1977 that federal court ordered desegregation of public schools.

(2) In 1983, 24 schools in district had black pop of 90%; By 1993 no elementary-level student attended a school an an enrollment that was 90% of more black; middle school, percentage of students attending schools w/ black enrollment of 90% or more declines from about 45% to 22%

b) Rhenquist Holding

(1) Ruled in favor of state on every issue

(2) SC ordered end to school desegregation

c) Reasoning

(1) District Court’s order that attempted to attract nonminority students from outside the district was impermissible b/c there was no proof of an interdistrict violation.

(a) Social reality is that inner city schools are primarily black, while suburban schools are primarily white.

(b) Effect desegregation required interdistrict remedy.

(c) Rhenquist applied Milliken v. Bradley to conclude that interdistrict remedy was impermissible b/c there was only proof of intradistriction violation.

(2) District court lacked authority to order increase in teacher salaries.  Across the board salary increase was essential to attract teachers for desegregation, but not necessary as remedy.

(3) Continued disparity in student test scores didn’t justify continuance of federal court’s desegregation order.

(a) Constitutional requires equal opportunity and not any result, so disparities in test scores were not sufficient basis for concluding that desegregation had not been complied with.  

4. US v. Fordice (1992) p. 794 – desegregation at the university level

a) MI operated 2 black regional colleges, 3 white universities, 2 white regional colleges; & 1 black university.

b) 99% of whites were enrolled in white schools, 71% of black students attended black schools.

c) SC ordered MI to end dual system college education – they had responsibility to remedy segregation that resulted from its actions.

d) State constitutional duty to end segregation continues until “it eradicates policies and practices traceable to its prior de jure dual system that continues to foster segregation.”

5. Keyes v. School District #1 in CO (1973) – Absent specific laws, Ps have burden to prove intentional segregative acts affecting substantial part of school system, but once equal protection violation established, burden shifts to school to prove that it did not result in segregation; for de facto discrimination proof of discriminatory intent required – discriminatory impact not enough.  

a) Background

(1) Schools were not segregated by statute, but still segregated.

b) Ruling

(1) “Where Ps prove that school auths have carried out a systematic program of segregation affecting a substantial portion of the students, schools, teachers, and facilities w/in the school system, it is only common sense to conclude that there exists a predicate for finding of the existence of a dual school system.” 

(2) Once it is proved that there were segregative actions affect a significant number of students, an equal protection violation is demonstrated that justifies a systemwide federal court remedy b/c “common sense dictates the conclusion that racially inspired school board actions have an impact beyond the particular schools that are the subjects of those actions.”

(3) Finding of segregation board action creates presumption that other segregated schooling effects is not by chance.  

(4) Drew distinction between de jure and de facto discrimination.  

(a) When no de jure laws exist, proof of discriminatory purpose is necessary for equal protection violation; discriminatory impact is not enough.  

(b) In the North, most segregation was due to residential patterns rather than laws, so this created an obstacle to desegregation.  

(c) Powell – wrote dissent urging elimination between de jure and de facto discrimination.  

G. Suspect Classification Doctrine – What is a racial classification (neutrality, intent, colorblindness, antisubordination, legal definition of race)
1. Framework

a) Analysis

(1) What is the Classification?

(a) Have to show that it is impermissible on its face – facially discriminatory (de jure)

(b) Or else show that facially neutral law has discriminatory impact (de facto) and discriminatory purpose.  

(2) What is the appropriate level of scrutiny?

(a) Race, alienage, and national origin – strict scrutiny.

(i) Truly compelling gov’t interest and cannot achieve objectives through less discriminatory alternative – now SC has generally ruled that has to be remedial and narrowly tailored in order to survive.

(ii) Has to be necessary to achieve purpose – almost always fails.

(iii) Gov’t has burden of proof.

(iv) Reason for heightened scrutiny – gov’t classification more likely to reflect prejudice rather than permissible gov’t purpose.  

(b) Gender, bastards – intermediate scrutiny

(i) Has to be substantially related to important gov’t purpose.

(ii) Does not have to be compelling interest, but imp.  Has to have substantial relationship to end being sought.

(iii) Gov’t has burden of proof.

(iv) Not clear whether less restrictive analysis used or not.

(v) B/c of biological differences, there are likely to be instances where gender classification relevant.  

(c) Rational basis test

(i) Law will be upheld if it is rationally related to legitimate gov’t purpose.

(ii) Gov’ts objective need not be compelling or important, but just something that a gov’t legitimately may do.

(iii) Means chosen only need be rational way to accomplish goal.  

(3) Does the gov’t action meet the level of scrunity?

(a) Evaluation of law’s ends and means to determine fit.

(i) Degree to which law is underinclusive or overinclusive.

(b) Compelling, important, or legitimate purpose depending on standard.

b) Goals of equality
(1) Elimination of facial classifications – presence or absence of racial classification
(2) Elimination of Status hierarchy leading to social stratification (system of super & subordination) based on those traits

(a) Work the statute or gov’t action does in fostering or reproducing unjust social structure

(b) Goal of equality law is to combat unjust forms of social stratification – forms of group inequality that occur in many different areas of social life and persist over time.  

(c) Status hierarchy is sustained by system of social meanings in which one group receives relatively positive associations and another correspondingly negative associations.  As a result, their identities are not freestanding – identity of one is defined in part by its relationship to the other, and a change of meanings attributed to one will affect not only its own social identify, but the identity of the other group.

(d) Many characteristics can serve group – immutable or mutable.  But immutable characteristic is not enough – you have to examine the social and cultural meaning behind the trait to see if it is supporting system of social stratification.  

(e) The question is not racial classification, but instead classification within a social hierarchy. 

(f) System of subordination would not be stable if it were easy to exit, so that is why it is most likely tied to biological traits which guarantee its stability and reproduction of hierarchy over time.  

(g) So-called immutable characteristics have to be buttressed by legal rules (Jim crow anti-miscegenation, hypodescent rules) to define who was black and white.    So the hierarchy was preserved through rules of marriage and descent (black illegitimate slave children of the master were defined in terms of their mother, not father).  
(h) Law is inherently caught up in the system of racial hierarchy and racial meanings, even when it tries to regulate them.  

c) Antidiscrimination principle – Paul Brest

(1) General principle disfavoring classifications and other decisions and practices that depend on race of parties.

(2) Guards against defects in the process by which race-dependent decisions are made and also against harmful results.

(3) Defects in the Process

(a) Race-dependent decisions can be ration, in that they are generally supported by statistics, but history shows that most race-dependent decisions are based on assumptions of differential worth of races.  

(b) Can come from desire to enhance our own power and esteem by enhacing that of other members of our group.

(4) Harmful Results

(a) Decisions based on assumptions of intrinsic worth and selective indifference inflict psychological injury stigmatizing victims as inferior.

(b) Strauder – prevention of blacks serving on jury was implying inferiority

(c) Harlan in Plessy – segregation of railway cars was “brand upon them...assertion of their inferiority.”

(d) Brown – segregation “generates feeling of inferior as to their status in the community that may affect their hearts & minds...”

(e) Generalizations based on immutable characteristics especially frustrating, since based on supposed correlation between inherited characteristic and voluntary behavior of those who possess the characteristic

d) Justifications for treatment of racial classifications as suspect 
(1) First degree prejudice - Ely
(a) Treating a group worse for the sake of disadvantaging its members, so set of classifications that should be suspect are those which disadvantage groups which are object of widespread vilification.  

(2) Second degree prejudice - Ely
(a) Generalization whose incidence of counterexample is significantly higher than the legislative authority appears to have thought it was

(b) Choice between classifying on the basis of a comparative generalization and attempting to come up with more discriminating formula always involves balancing the increase in fairness that greater individualization will produce against the added costs it will entail.  

(3) Discrimination based on immutable characteristics is always wrong b/c “burdens should bear some relationship to individual responsibility or wrongdoing.”  - Brennan in Bakke
(4) Immutability is not the key, the historical creation of it as a status hierarchy around skin color that helps to dominate and oppress people makes it wrong – Jack Balkin

(a) When status distinctions are internalized in a culture, status hierarchies make traits morally relevant.  They become signs of positive and negative associations.  Permissible proxies for inferences about character, honesty, ability, and judgment.

(b) In Pre-Revolutionary America, high birth was associated with other attributes – intelligence, honesty, sagacity, etc.

(c) A characteristic becomes “morally irrelevant” when we understand the status hierarchy it is based on to be unjust.  Only then is it socially unacceptable to use the trait as a proxy for positive or negative associations.

e) Difference between anti-differentiation (color-blind approach) and anti-subordination (Colker)

(1)  Anti-differentiation:  Inappropriate to treat individuals differently on basis of particular normative view about race or sex.  

(a) Focuses on motivation of individual institution w/o attention to larger societal context in which institution operates.   

(b) Focuses on specific effect of alleged discrimination on discrete individuals, rather than on groups.  

(c) Argue for a color-blindness approach or sex-blindness, b/c it is equally invidious to treat white men differently from black women as it is to treat black women from the white men.  

(2) Anti-subordination: Inappropriate for certain groups to have subordinated status b/c of their lack of power in society as a whole.

(a) Seeks to eliminate power disparity between men and women, and whites a non-whites, through the development of laws and policies that directly redress those disparities.

(b) Facially differentiating and facially neutral policies are invidious only if they perpetuate racial or sexual hierarchy.  

(c) Group-based perspective – focuses on society’s role in creating subordination and way in which it affects groups of people.  More invidious for women to be treated poorly than men b/c of differing histories and contexts of subordination of these groups.

(d) Proponents advocate use of race- or sex-specific policies, such as affirmative action, when they redress subordination.

(e) But who would make these normative decisions about what will redress subordination and what will flatten out society?  Judges, legislature?  What kind of evidence would be needed to prove that the process hadn’t been unfair?

(f) What kind of distinctions aren’t irrational?  Intelligence?  Isn’t our system based on a (racially motivated) conception of a unitary form of intelligence?   

f) Four Concepts of Race – the social and legal construction of race

(1) Status-race
(a) Traditional notion of race as an indicator of social status; black as inferior and white as superior

(b) Deeply connected with anti-subordination approach.  

(c) Example:  When people argue that the death penalty is unfair b/c it punishes blacks who kill whites more than whites who kill blacks, creating a notion of racial-status.  

(2) Formal-race – unnconnectedness with social meaning

(a) Formal race can be determined through other devices, like a person’s ancestry combined w/ legal rule that defines race  

(b) Formal race is unconnected with social attributes like cultural, education, or language.

(c) Deeply connected with color-blindness.  

(d) Example:  When courts argue that it is demeaning to assume that blacks think alike b/c of their race or that race is morally irrelevant to gov’t decision-making.  

(3) Historical-race

(a) Does assign substance to racial categories – the history and continuing racial subordination

(b) It is the meaning of race that the Court contemplates when applying strict scrutiny b/c of past history of racially disadvantaging gov’t conduct. 

(c) State’s use of racial categories is so closely linked to illegitimate racial subordination that it is automatically judicially suspect.
(d) Example:  When courts argue that racial distinctions are odious b/c they breed interracial hostilities and stigmatize minorities.   

(4) Culture-race

(a) Identifies “Black” with “African-American culture, community, and consciousness.”  
(b) Refers broadly to shared beliefs and social practices; both to physical and spiritual senses of the term; refers to Black Nationalist and other traditions of self-awareness and to action based on that self-awareness.  

(c) This is used when speaking of cultural diversity; affirmative action programs would use this definition, as well as historical-race in saying that there has been a history of oppression.  But the court only allows culture-race – diversity in educational experience as the only valid interest in an educational setting.  
(d) Example:  When courts argue that it is permissible for police officers to consider race in developing drug courier profiles, or when they argue that blackness is a proxy for a distinctive life experience.  

g) Race defined through the negative – through others cultural attitudes towards it and through legal rules

(1) Socially produced regulatory regime that constructs people as being of a certain race and possessing racial characteristics while purporting merely to represent the world. 

(a) The woman who couldn’t change what race was represented on her birth certificate b/c of hypodescent rule.   

(2) Racial segregation of public spaces produces racially identified spaces that reinforce what it means to be black & white. 

(3)  Races can be determined by their relation to anti-discrimination law – have to frame your identity into rigid categories if you seek legal protection.  

(4) But maybe law can only shape social understandings, but not surgically alter them (e.g. pronouncing black as white)

(5) Also large disputes about census categories, since some states still stick to the hypodescent rule (LA & VA).  This has nothing to do with science, but everything to do with socio-political decisions.  

(6) What affect does being multiracial have on affirmative action and remedial discrimination programs?  If a mixed-race person (black and white) applied, would they be denied if they listed themselves as multi-racial?  

(a) Would it work something like Native Americans, where each tribe makes up their own rules to govern membership?

h) Commentaries on the intent standard of race-dependent or motivate decisionmaking

(1) Social Cognitive theory – that cognitive structures and processes involved in categorization and information processing can in and of themselves result in stereotyping and other forms of biased intergroup judgment (Krieger)
(a) Stereotyping is simply form of categorization –cognitive mechanism – used to simplify task of processing information.  It is essential to normal human functioning.  

(b) Stereotypes bias intergroup judgment and decisionmaking – they are cognitive, not motivational – absent a clear intent

(c) Stereotypes operate beyond the realm of decisionmaker’s self-awareness, often unintentional and unself-conscious.

(d) (  Therefore laws that rely on “intent to discriminate” will inherently fail, since decisions made are often beyond awareness

(e) ( The laws themselves can act to reinforce categorization; Title VII makes protected classifications salient (try not to think of a polar bear and it will come to mind every minute)  

(f) (  Color-blind approach will always fail b/c it will not eliminate category-based judgment errors 

(g) ( P should simply have to prove that group status played a role in causing employer’s action – causation would not longer be equated with intentionality.

(2) Cultural meaning of racially disproportionate practices (Lawrence)

(a) Reasons that intent is not a factor

(i) To guard against guilt, the mind rejects racism from its consciousness

(ii) Racism is learned through tacit understanding

(iii) Requiring proof of conscious or intentional motivation disregards both the irrationality of racism and the profound effect of history on the individual and collective consciousness.  

(b) ( The cultural meaning of an act is a better trigger than the intent b/c of the collective unconsciousness of racism

(i) Actions which have racial meaning w/in the culture are those actions that carry a stigma – special concern

(ii) Eliminate need to find blameworth perpetrator and instead focus on outcome, not intent of decisions

(a) If blacks are at the bottom, it must be b/c they are inferior now that racism has “been eliminated.”

(iii) Focus on intent has driven most of resistance to affirmative action plans – that an intentional act of discrimination must have been performed to remedy it with affirmative action

(3) If these definitions of intent are applied, what are the problems?
(a) What kind of expert testimony as to cognitive meaning of act should apply?

(b) What social and cultural meaning of an act should prevail?

(c) Gov’t violates establishment clause when its action have purpose of effect of promoting one religion over another (O’Connor in Wallace)   

(i) Sends a message that some are favored insiders and others outsiders.  

(ii) Is this a test of cultural meaning then?  

(iii) O’Connor qualifies that with a “reasonable” test – that the meaning be reasonable and the P not hypersensitive.  

i) Were the framers of the 14th amendment color-blind?

(1) Freedmen’s Acts and many other pieces of legislation specifically granted benefits to people based on previous condition of servitude.  – bank established for slaves.

(2) Moreno – but this was like modern-day remedial action, intended directly to help slaves

(3) Freedmen’s Bureau Act – freedmen and refugees

(4) Since the 14th amendment binds the states, not the feds, why are feds limited when enacting race-based class?

(5) What about the civil/social distinction?  Does this mean that Congress can use class. in social legis. like education but not for civil like gov’t contracts? 

(6) Framers chose to speak of privileges and immunities and equal protection rather than colorblindness b/c worried that an open-ended promise of colorblindness would give blacks the vote = was added b/c proponents meant less, not more, than rule of nondisc that was rejected radical alternative.  

(7) If the political/civil/social distinction was paramount for framers, why should it not be for modern day originalists?  Why should we not permit disc against blacks under 14th as long as it’s not in civil area?

(a) Should we only respect just intentions and not unjust?  Isn’t that just a benign/malicious determination?

(b) Harlan’s dissent in Plessy made color-blind constitution one of available meanings of 14th amendment

(c) If the Court is effectively allowing blacks to remain socially unequal (Croson, Adarand, Feeney, Davis), then isn’t the practical result consistent with the framers’ original intention?  

j) Ways in which originalist interpretation undermines current affirmative action doctrine

(1) Framers offered welfare relief to blacks whether or not victims of past disc – didn’t require proof of past disc.

(2) Body that created race-conscious program (Congress) was not gov’t unit that had previously disc. against recipients

(3) Congress didn’t make detailed findings of its previous disc acts against blacks

(4) (Current Court’s rejection of program that remedy general societal disc. is unsupported by original intention.

2. Carolene products (1938) – origin of difference between levels of scrutiny
a) Footnote 4

(1) What is famous about this case is footnote 4 – There may be a narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first 10 amendments, which are deemed equally specific when held to be embraced with the Fourteenth.

(2) Indicates that other types of classification used by legislatures should be subject to stricter scrutiny:

(a) Restrictions on the right to vote

(b) Restraints upon dissemination of info

(c) Interferences with political organizations

(d) Prohibition of peaceable assembly

b) Review of discriminatory statutes directed at discrete minority groups will be stricter:

(1) Religious groups

(2) National groups

(3) Racial minorities

c) Relaxation of certain types of judicial review

(1) Congress is illustrating the types of due process claims which it will really examine – that economic due process infringement claims that hurts certain enumerated classes will be examined.

(2) But that legislation that benefited certain industrial groups will not be subjected to the same type of strict judicial review.  

(3) Notable b/c doctrine prior had been that economic due process had been the main substance of prior claims – the right to earn a living w/o legislative interference.  

d) Development of modern day equal protection doctrine with different levels of protection for different classes

(1) “whether prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry. “

3. Loving v. Virginia (1967) – modern origin of strict scrutiny

a) Background

(1) VA statute was to prevent marriages between persons solely on basis of racial classification – whether it violates equal protection and due process clauses of 14th amendment.  Statute also automatically voided marriages between races w/o judicial proceedings.

(2) There were 16 other states which had statutes like this. 
(3) Two residents of VA were married in DC and then returned to VA to establish marital abode.

(4) SC of VA upheld anti-miscegenation statutes and convictions were sustained.

b) State’s arguments

(1) Preserve racial integrity of citizens, prevent corruption of blood, mongrel breed of citizens, obliteration racial pride.

(2) Marriage has traditionally been subject to state regulation w/o federal intervention and regulation should be left to states under 10th amendment.

(3) Meaning of 14th amendment only requires that blacks and whites be punished in same degree – laws apply equally to both.

(4) If Equal protection does not outlaw miscegenation b/c of reliance on racial classifications, then basis would be rational basis review.  Scientific evidence is in doubt, so SC should defer to wisdom of state legislature.

(5) Originalist – framers’ did not intend to invalidate anti-miscegenation statutes.

c) SC’s ruling

(1) Mere “equal application” of a statute containing racial classifications is not enough to remove statute from 14th amendment’s proscription of all invidious racial discriminations.  

(2) 14th amendment requires much heavier burden for racial classifications.  

(3) Nonoriginalist – although historical sources cast some light they are not sufficient to resolve the problem.  

(4) Pace v. AL (upholding anti-mixed-race-fornication statute) represents limited view of equal protection which has not withstood analysis in subsequent decisions of the court.  

(5) Need to examine whether classifications draw by statute constitute arbitrary and invidious discrimination.  
(6) If racial classifications used, they must be shown to be necessary to the accomplishment of some permissible state objective; independent of rthe racial discrimination which it was the object of the 14th amendment to eliminate.”

(7) Court – cannot conceive of any criminal offense for which the test of criminality of conduct was merely color of skin

(8) Due Process

(a) Also deprive them of due process of law  - freedom to marry long recognized as one of vital personal rights essential to pursuit of happiness.

(b) Marriage is a basic civil right of man.    

4. Facial Racial Classification cases struck down after Loving
a) MacLaughlin v. FL (1964) – SC struck down statute that punished interracial cohabitation more severely than cohabitation of persons of the same sex (racial classifications constitutionally suspect)

b) Anderson v. Martin (1964) – Invalidated LA statute requiring ballots in all elections to list race of candidate.

(1) By directing citizen’s attention to the single consideration of race or color, the state indicates that a candidate’s race or color is an important – perhaps paramount – consideration in the vote.

(2) Vice lies in placing power of state behind racial classification that induces racial prejudice.

c) Tancil v. Wools (1964) – SC invalidated VA laws requiring officials to keep voting and property-owner records on racially segregated basis, but sustained divorce decree requiring race listing. 

d) Lee v. Washington (1968) – SC affirmed order directing desegregation of AL prison system, but noting that nothing in order precluded allowance for necessities of prison security and discipline.  

(1) Prison auths have right to take into account racial tensions in maintaining security.  

5. Hernandez (1954) – What is “Race” for the Purposes of Equal Protection?; Development of community attitudes test for determining separateness of class or race
a) Facts

(1) D (convicted murderer) alleged that persons of Mexican descent were systematically excluded from service as jury commissioners and that exclusion deprived him of equal protection of laws.  

b) Holding

(1) Was prima facie evidence of discrimination in jury pool selection.  

c) Ruling

(1) There are not just two races (two-class system) for the purposes of equal protection – white and black – but there are other groups.  

(a) Community prejudices are not static, other differences determine which groups need protection.

(2) Methods of demonstrating separateness of “class”  (Justices don’t use race to describe being Mexican)
(a) Attitude of community – residents distinguished between white and Mexican.  Participation of Mexicans in business was slight.  Mexican children were required to attend a segregated school until recently, and restaurants had signs with “no Mexicans served.”  Toilet at courthouse was marked “Hombres Aqui”, separate from “colored” and unmarked.

(b) Population of county v. population of people serving on juries:  14% was Mexican, but for last 25 years noone of Mexican descent has served on a jury.  

(3) Prima facie case demonstrated, now state has the burden of proving that it didn’t discriminate.

(a) Testimony alone that says that they didn’t discriminate is not enough – mere general assertion of performance of their duty would mean that the constitutional provision is an illusory requirement.

d) Evaluation

(1) Is the community attitude provision an example of relying on social recognition or meaning of immutable characteristics?  

(a) Is race a question of social belief rather than a biological distinction?  Is the determination always a question to be answered in reference to local attitudes?  

(b) Does discrimination against an identifiable group sharing certain characteristics then mean it is a race?  Defined by negative attitude instead of social or cultural characteristics?  A negative rather than positive definition?  

(2) Twist on the issue—jury selection officer was Mex.  Should this be taken into account?

(a) Marshall says no, b/c status hierarchies are so pervasive that group members may have absorbed them

(3) Do groups graduate out of the status hierarchy?

(a) And if they do, when does this happen?

(b) Do advancements neutralize the history?

(4) Particularly issue when dealing w/distributive remedies

(a) How do you fashion them so they come at the cost of the top group and not just the next-to-bottom group?

6. Palmore v. Sidoti (1984) – color-blind approach in custody case
a) Facts

(1) SC invalidated judgment of FL court assigning custody to father b/c of remarriage of mother to black man.  

(2) Counselor’s conclusion that mother had chosen lifestyle unacceptable to herself and to the child’s mother.

(3) Inevitable than child will be vulnerable to social stigmatization as a result of parent’s mixed-race marriage

b) Ruling

(1) Strict scrutiny applied, since decision was based on race.

(2) Color-blind approach:  the effects of racial prejudice and reality of private bias cannot justify racial classification removing child from custody of mother. 

c) Evaluation

(1) Only rules that there has to be equality under the law, not social equality. 
d) What about race-matching in adoption? 
(1) How does racial preference for adoption facilitate redress of past racial injustice?

(a) They could harm children by significantly hindering trans-racial adoption even in cases in which in-race placement is not an option.  

(b) They are deeply in conflict with other equal protection law – there are so many fewer qualified black families than white families, so that there is a huge number of black children in foster care rather than permanent adoptive homes.  

(2) Is family the line that most people draw in terms of integration?  Is this the last frontier of racism or is it justified in the name of preserving cultural norms and shared values?  

(3) Wasn’t Palmore saying that the goal of maintaining racial purity was invalid?    What is the difference between adoption and marriage?  

(4) Adoption agencies often act in facilitative accommodation in determining what race of child to place w/ the parents

7. Yick Wo v. Hopkins (1886) – Facially neutral laws, if administered unequally, are violations; statistical evidence can be used to shift burden to gov’t
a) Facts

(1) Chinese laundry permits not granted to Chinese, court reverses conviction against Chinese for operating laundries w/o permits.  

b) Ruling

(1) Thought law is facially neutral, if it is applied and administrated by public auth with unequal hand, violates eq prot

(2) Statistical evidence used to demonstrate discrimination w/o de jure discrimination shown  - burden then shifts to gov’t to prove non-discriminatory motivation

8. Ho Ah Kwan v. Nunan (1879) – Facially neutral law, if based on race-dependent decision, violates equal protection
a) Background
(1) SF ordinance required all men imprisoned to have hair cut or clipped to uniform length of 1 inc. from scalp.

(2) P defaulted on fine for housing code violation and was imprisoned and shorn.  

(3) Deprivation of queue is regarded as mark of disgrace and from religious faith is mark of misfortune and suffering

b) Ruling

(1) Cutting of hair was not maintained as measure of discipline or sanitary regulation.  

(a) If it were sanitary regulation, it would have been applied to women as well as men and to people awaiting trial.

(2) Decision was race-dependent, race-motivated

(a) Evidence that supervisors called it the “Queue Ordinance” designed to reach Chinese and provoke fear.

(b) Only enforced against Chinese people.  
9. Gaston County v. US (1969) – transferred de jure discrimination; disparate impact used to determine eq. prot. violation

a) Facts

(1) Voting Rights prohibits state or local gov’t from using literacy test for purpose or with effect of denying or abridging the right to vote on account of race or color.

b) Issue:  Whether act permitted country to use literacy test that disproportionately disfranchised blacks.  

c) Holding

(1) Non-race based practice may still disproportionately affect disadvantaged minorities as a result of causally linked de jure discrimination

(2) Impartial administration of the literacy test would serve only to perpetuate inequalities, since blacks for a long time educated in inferior and segregated schools.   

10. Griggs v. Duke Power (1971) p. 851 – Articulates business necessity test for employment criteria and testing; discriminatory intent need not be shown for prima facie case – disparate impact may be enough 
a) Holding 

(1) Construed Title VII of Civil Rights Act of 1964 to prevent an employer from requiring high school diplomas of applicants and subjecting them to general intelligence test, where effect was to disadvantage black applicants where the criteria had not been demonstrated to impact job performance.  

b) Reasoning

(1) Practices that are neutral on their face can’t be maintained if they freeze the status quo of prior discriminatory employment practices.

(2) What is required by Congress is the removal of artificial, arbitrary, and unnecessary barriers to employment when the barriers operate invidiously to discriminate on the basis of racial or other impermissible classification.  

(3) Business necessity:  if an employment practice which operates to exclude blacks can’t be shown to be related to job performance, practice is prohibited.  

(4) Good intent or absence of discriminatory intent does not redeem employment procedures or testing mechanisms that operate as “built-in headwinds” for minority groups and are unrelated to measuring job capabilities.  
c) Evaluation

(1) But what about Title VII specifically making it a requirement for P to show that disc was “because of” race?  

(a) Doesn’t this argue against merely showing disparate impact?  

(b) Is the Court using a cultural or historical conception of race to prove that it is b/c of race?

(i) Looking to how race has been used historically for purposes of subordination rather than a formal conception.

(ii) But isn’t this required for all facially neutral laws?  To look at what the actual impact of them is in the context of social status and hierarchy, as well as historical and cultural meaning?  

(2) But what about the fact that legislative history provides no support for claim that disparate impact can alone support an employment discrimination claim?  

11. Washington v. Davis (1976) p. 851 – Disparate impact can’t be sole touchstone; Title VII rigid standard of business necessity (burden shifting to D after disparate impact shown) not adopted for purposes of 5th or 14th amendment employment disc. cases
a) Facts

(1) Respondents were blacks whose application for police officers in DC had been rejected b/c they had failed written personnel test (Test 21), used widely by Civil Service Commission.

(2) Tried to invalidate the suit on the grounds that it was violation of 5th amendment (Title VII not applied yet to municipal employees)

(3) Court of Appeals invalidated test on ground that it disproportionately excluded minorities and that D had not proved it was related to job performance – incorporated 5th & 14th amendments into SC’s interp of Title VII in Griggs.  

b) Ruling
(1) Cases have not embraced idea that law or other official act, w/o regard to whether it reflects a racially discriminatory purpose, is unconstitutional solely b/c of disproportionate impact.  

(a) Strauder – if pattern of discrimination in jury selection, then not ok; but if one particular jury doesn’t have minorities, then ok. 
(b) School desegregation – invidious quality of facially neutral law must ultimately be traced to racially discriminatory purpose or race-dependent decision.  

(c) Difference between de jure and de facto – intent or purpose to discriminate.  

(d) Disparate impact is not the sole touchstone for the determination.  

(2) Facially neutral Statutes that can be shown to operate or be applied in an invidious manner aren’t ok.
(a) Akins v. Texas:  Prima facie case provide by absence of blacks on particular jury combined w/ failure of jury commissioners to be informed of eligible black jurors in community with racially neutral selection procedures.

(b) Must be inferred from totality of relevant facts, including disparate impact.  

(c) Substantially disproportionate racial impact of statute suffices to prove racial discrimination absent some other justification  - but those cases didn’t rest on only disproportionate impact.  

(3) Test 21 has related impact on job performance

(a) Gov’t can seek to improve communications skills (relevant to police)

(b) Title VII:  Can be establish that tests are related to job performance by ascertaining minimum skill, ability, or potential necessary for applicant.  Establishes more rigorous standard for proving no racial impact.  

(c) Court is not adopteing more rigorous standard for purposes of 5th and 14th amendment cases.  

c) What if they had linked failure of blacks to history of past de jure practices (as in Griggs)?  

12. Feeney (1954) p. 856 – Foreseeable discriminatory impact was not enough to prove discriminatory intent; gov’t can act w/o regard to possible impact
a) Facts

(1) Sex discrimination suit against MA statute that provided civil service preference for veterans – which would exclude women.  

(2) P argued that legislature could have easily foreseen the effect of statute.

b) Ruling

(1) Discriminatory purpose implied more than intent as volition or intent as awareness of consequences.

(2) It implies that decisionmaker, selected or reaffirmed a particular course of action at least in part “because of” not merely “in spite of” its adverse effects upon identifiable group.  

c) What is the meaning of intent under the law?

(1) Intentional tort – intention to perform the act that violates the legally protected interest.

(2) Tort law – often assumes that tortfeasors intend foreseeable consequences of actions – person firing bullet at close range intends it to hit someone.

(3) MPC intent:  purposeful, knowing, reckless, negligent, strict liability.  Wouldn’t this fall under knowingly rather than purposefully?  

(4) Why wouldn’t acting with full knowledge of the consequences to a disadvantaged group be sufficient?  Shouldn’t knowledge of consequences at least be sufficient to raise a rebuttable presumption?  

d) Feeney as limiting reach of 14th amendments equality norm

(1) Brown and Loving demonstrated the Court had repudiated distinction between civil and social rights, so no longer basis for defending constitutionality of overtly race-based regulation.  

(2) Collapse of civil/social distinction led to de jure/de facto conflict and the need to prove a discriminatory purpose became the new touchstone.  

(3) Means that most race-dependent gov’t decision-making will elude equal protection scrutiny.  

e) Doctrines of heightened scrutiny w/o relation to social meaning/disparate impact of measures acting as check on affirmative action

(1) Doctrines of heightened scrutiny do not apply to racial neutral laws, like sentencing guidelines, education and zoning laws, spousal assault and child support; who incidence falls primarily on minorities or women.  

(2) Court assumes that these policies were enacted in good faith, even against centuries of past discrimination and unequal impact.

(3) Affirmative action cannot rectify societal discrimination or promote proportional representation or social engineering.

(4) Equal protection framework identifies race- and gender-conscious remedies as pernicious discrimination, while deflecting attention from the many ways that state continues to regulate social status of minorities and women – social position of minorities and women appears to be legacy of past discrimination (or private choice), while state’s role disappears.  It does not address myriad forms of state action that reinforce social stratification that affirmative action addresses.  

f) What about a regulatory necessity law where gov’t would be required to show necessity in the face of laws that would have disparate impact?  Like Title VII for regulation?

(1) Gov’ts would have to openly confront racial impacts of decisions, rather than allowing courts to defer to judgments as ordinary social and economic regulation. 

(2) Gov’ts prepare environmental impact statements, why not racial impact statements?   

13. Arlington Heights v. Metropolitan House (1977) p. 867; Judicial Review of Covert Race-Dependent Decisions: Inquiry into Motivation; Factors to consider

a) Facts

(1) Court considered challenge to city’s refusal to rezone 15-acre parcel from single-family to multiple-family housing.

(2) MHDC planned to build 190 townhouses for low and moderate-income tenants.  

b) Holding

(1) Disparate impact on minorities was not enough to show discriminatory intent.  

c) Reasoning

(1) Mere discriminatory effect was not sufficient; P had to show that intent to discriminate was a “motivating factor”, even if not sole, dominant, or primary factor.  

(2) Factors to consider:

(a) Impact of official action, including whether a “clear pattern, unexplainable on grounds other than race, emerges from effect of state action” when law is facially neutral

(b) Historical background of decision...particularly if it reveals series of official actions taken for invidious purposes

(c) Specific sequence of events leading up to challenged decision

(d) Departures from the normal procedural sequences

(e) Substantive departures where the factors usually considered important by the decisionmaker strongly favor a decision contrary to the one reached

(f) Legislative or administrative history...esp. where there are contemporary statements by members of decisionmaking body

14. Hunter v. Underwood (1985) p. 868; But for motivation

a) Facts

(1) AL constitution disenfranchised people convicted of enumerated felonies, including any crime involving moral turpitude

(2) One black and one white appellee were disenfranchised after passing bad checks.

(3) Lower court found that Although provision was neutral on its face, had racially discriminatory impact on blacks.  

b) Holding

(1) Once racial discrimination is shown to have been a substantial or motivating factor behind enactment of law, burden shifts to gov’t to demonstrate that law would have been enacted without this factor.

(2) “Racial animus was motivating factor for the provision and [it would not have been adopted...in absence of the racially discriminatory motivation.” 

(3) “Additional purpose to discriminate against poor whites would not render nugatory ther purpose to discriminate against blacks...the latter was a ‘but-for’ motivation for the enactment.”  

15. Palmer v. Thompson (1971) p. 869; disallows disc. Intent to prove eq. prot. viol.  
a) Facts

(1) City of Jackson MS closed swimming pools b/c it said that they would be economically infeasible on integrated basis.

b) Reasoning

(1) Black – in no case in this Court has held that a legislative act may violate equal protection solely b/c of the motivations of the men who voted for it.   

(2) Extremely difficult to ascertain motivation or collective intent of legislative actions – impossible for court to determine sole or dominant motivation behind legislative choices.  

(3) Judiciary should not invalidate law solely b/c of bad intent, since it would presumably be ok if legis. repassed with good intent.  

c) Evaluation

(1) Is Palmer overruled by Washington and Arlington Heights?  

(2) Isn’t the question of intent more like specific intent – to harm a minority group?
16. Hernandez v. NY (1991) p. 881; disc. Impact not enough, has to be intent

a) Facts

(1) Spanish-speaking bilingual jurors were excluded from jury selection b/c prosecutor said that they wouldn’t rely on official translation.

b) Holding

(1) Unless a gov’t actor adopted a criterion with the intent of causing the impact asserted, that impact itself does not violate principle of race neutrality.

(2) Determination of motivation was a question of fact, and the trial judge’s conclusion was entitled to deference.    

(3) Does allow that speaking a given language can be proxy for race dependent decision in certain circumstances.

c) Dissent:

(1) Explanation of race-neutrality on its face is unacceptable if it is proxy for discriminatory practice.

(2) Prosecutor could just have easily accommodated his concern thfu other less drastic means.  

17. Brown v. City of Oneota (1999) Supp 135; racial profiling
a) Facts

(1) Woman was attacked by knife-wielding man who broke into her apartment and attacked her.  

(2) She said he was black and young, and police traced his trail to SUCO, where very few blacks.

(3) Police conducted a sweep in which they stopped all non-white individuals and inspected their hands for cuts.  

(4) Court of appeals argued that it was not impermissible racial profiling and that it was based on suspect description.   Not just race, but also age, gender, and possible cuts on hand.  

b) Ruling

(1) Suspect description originated with private party and not the state.  

(a) Only extends to gov’t action that has disparate impact w/ discriminatory intent.  Were the situation reversed with a largely black town and a white perpetrator, the police would have done the same thing. 

(b) Why would this matter, given that the state was the one conducting the sweep?

(2) Description was not solely based on race

(a) Croson and Adarand were struck down even though race was only one factor in decision-making. 

(b) Why should gov’t actors be subjected to higher level of scrutiny in affirmative action than in police raids?   Affirmative action too considers many factors, of which race is only one.  

c) Differences between regular Racial profiling and 9-11 racial profiling

(1) Offenses and harms that racial profiling might be used for are much more serious and pose a greater threat to the country.  

(2) Post 9/11 race profiling is based on alienage, dangerous foreign other.  

(a) Doesn’t it just rob them of their “Americanness”  the same as it does to blacks and Latinos?

(3) Racial profiling of Arab men is different b/c it presents two different situations constitutionally – based on country of origin as well as race.  But this is unconstitutional violation of equal protection as well...

18. Castaneda v. Partida (1977) p. 916; governing majority theory can’t defeat prima facie case of disc.  

a) Facts

(1) D in criminal prosecution claimed that Mexicans were systematically excluded from juries.

(2) District court said that prima facie case was rebutted by fact that Mexican Americans constituted governing majority and that Mexicans held spots in gov’t and 3 out of 5 jury commissioners were Mexican.  

b) Ruling

(1) Unwise to presume as a matter of law that human beings of one definable group will not discriminate against other members of their group --> doesn’t this blow the theory in Bakke out of the water?  Maybe whites will enact discriminatory legislation against themselves.  

(2) Relevance of governing majority to jury selection process is questionable.  

H. Affirmative Action in employment and government contracts
1. United Steelworkers v. Weber (1979) p. 921 – Title VII enacted pursuant to commerce power, so doesn’t incorporate 14th or 5th amendments; reverse disc ok in private temporary plan voluntarily agreed upon by union and employer to eliminate manifest racial imbalance
a) Holding

(1) Upheld a private employer’s voluntary affirmative action plan under Title VII, without addressing any constitutional issues.

b) Facts

(1) White employee challenged a plan- collectively bargained by the union and Kaiser Aluminum, that reserved 50% of opening in an in-plant craft training program for blacks until the % of black craft workers in plant was commensurate with % of blacks in local labor force.

c) Reasoning

(1) Brennan “since Kaiser plan doesn’t involve state action, this case doesn’t present an alleged violation of Equal Protection Clause.”

(2) In contrast to Title VI, which the majority in Bakke held to be coextensive with Equal Protection, Title VII was enacted pursuant to commerce power to regulate purely private decisionmaking and wasn’t intended to incorporate and particularize the commands of 5th and 14th amendments.  

(3) Since the plan was adopted voluntarily, we aren’t concerned w/ what Title VII requires or w/ what a court might order to remedy a past proven violation of the Act.  Only question before us is narrow statutory issue of whether Title VII forbids private employers and unions from voluntarily agreeing upon bona fide affirmative action plans that accord racial preferences.  

(a) Purposes of plan mirror those of statute.  Both were designed to break patterns of racial segregation and hierarchy and open employment opportunities for blacks in occupations formerly closed to them.

(b) Plan doesn’t unnecessarily trammel interests of whites – doesn’t requires their discharge or replacement or absolute bar to advancement – half of those trained will be white.

(c) Plan is temporary, not intended to maintain racial balance, but simply to eliminate imbalance.

d) Rhenquist dissent

(1) Title VII was supposed to eliminate racial discrimination in employment – not even preferential treatment is permissible.  

2. Johnson v. Transportation Agency (1987) p.921 – Title VII only requires showing of manifest imbalance rather than strict eq. protection standard of “firm” basis in evidence

a) Holding

(1) Court upholds voluntary affirmative action program benefiting women.

b) Reasoning

(1) Title VII requires only showing of manifest imbalance between percentage of minorities employed and percentage of minorities in population, rather than stricter equal protection standard of a “firm” basis in the evidence.

3. Fullilove v. Klutznick (1980) p. 921 – MBE program upheld; No majority; Burger – Congress d/n’t have to be color blind in remedial programs; Powell - Congress has special competence in fact-finding, no need to limit facts to just this law can use whole history, Congress doesn’t have to choose least intrusive remedy; Marshall – use Bakke test;  Rhenquist – gov’t always has to be color-blind; Stevens – no narrow tailoring
a) Facts

(1) Public Works Employment Act of 1977 required that 10% of federal funds granted for local public works projects must be used to procure services or supplies from business owned by minority group members.

(2) In passing statute, concern was that past difficulties facing minority contractors were result of past disc.  

(3) MBE program awarded contracts to MBEs even if they were not lowest bidders where bids are inflated as result of past disc.  Allowed waiver of 10% requirement on swhoing that it couldn’t reasonably be met.  

b) Holding

(1) Court upheld “minority business enterprise” of Public Works Employment Act of 1977.

(2) No majority opinion
c) Burger

(1) Objectives of MBE are within power of Congress under Sec. 5 to enforce by appropriate legislation equal protection guarantees of 14th amendment.

(2) Act recites no preambulary findings on subject, but satisfied that Congress had abundant historical basis from which it could conclude that traditional procurement practices, when applied to minority businesses, could perpetuate the effects of prior discrimination.  

(3) Congress reasonably determined that prospective elimination of barriers was appropriate to ensure that businesses weren’t denied equal opportunity to participate in federal grants to state and local gov’ts – one aspect of eq. prot.

(4) Congress could use racial and ethnic criteria as means to accomplish plainly constitutional objectives – limited and remedial nature of program.

(5) Court’s desegregation cases rejects the contention that in remedial context Congress must act in wholly color-blind fashion (no standard of judicial review articulated) injury to complainant was relative light and when effectuating limited and properly tailored remedy to cure effects of prior discrimination such a sharing of the burden by innocent parties isn’t impermissible.  

(6) Opinion doesn’t adopt analysis in Bakke, but MBE provision would survive judicial scrutiny under either test articulated in several Bakke opinion.

d) Powell

(1) Congress’ competence to make findings of unlawful disc was beyond question and that legislative history demonstrates that Congress reasonably concluded that private and gov’t disc had contributed to negligible % of public contracts awarded minority contractors.

(2) Because gov’t interest in redressing disc was compelling, this left only question of whether means were ‘necessary.’

(3) Congress had authority to select reasonable remedies in enforcing Civil War amendments.

(a) Courts must be sensitive to possibility that less intrusive means might serve compelling state interests equally as well...Congress’ choice of remedy should be upheld, however, if the means selected are equitable and reasonably necessary to redress of identifiable discrimination.  

(b) Congress acquires information and expertise in consideration and enactment of earlier legislation.  After Congress has legislated repeatedly in area of national concern, its Members gain experience that may reduce need for fresh hearings or prolonged debate when Congress again considers action in area.  
(c) Petitioners contention that Court should treat debates as complete record of decisionmaking would force Congress to make specific factual findings wrt each legislation action.  Such a requirement would mark an unprecedented imposition of adjudicatory procedures upon coordinate branch of gov’t.  

(d) Not confined to legislative history for this law alone – can look to total contemporary record of congressional action dealing with racial disc.  

e) Marshall, Brennan, Blackmun

(1) Concurred based on Bakke – proper inquiry is whether racial classifications designed to further remedial purposes serve important gov’t objects and are substantially related to achievement of those objectives & under this is constit.

f) Stewart, Rhenquist

(1) Gov’t may never act to detriment of person solely b/c that person’s race, whether or not person is member of racial minority.

(2) Congress has no great authority than court to impose detriments on basis of race and judicial decree that imposes burdens on basis of race can be upheld only where its sole purpose is to eradicate actual effects of past illegal disc.

(3) MBE went beyond this b/c it sought to racial balance as a goal in and of itself and may have been enacted to compensate for effects of social, education, and economic disadvantage.  

g) Stevens

(1) Not narrowly tailored and raises too many serious questions that Congress failed to answer or address.  Risk is that habitual attitudes toward classes of persons, rather than analysis of relevant characteristics of that class, will serve as basis for legis. class.  In past, traditional attitudes provided only explanation for disc and now there is danger that awareness of past injustice will lead to automatic acceptance of new class that aren’t justified by attributes characteristic of class as a whole.  

(2) When Congress creates special preference it should ID characteristic justifying special treatment.

(3) Only two conceivable bases for differentiating:

(a) Victims of unfair treatment in past

(b) Less able to compete in future

(4) Statute is not remedy for past disc.  

4. Wygant v. Jackson Board of Education (1986); defeats role model theory as state interest b/c no logical stopping point; layoffs not appropriate means to achieve even compelling purpose

a) Facts

(1) School system planned to lay off more white teachers w/ seniority instead of black teachers w/ less seniority

b) Powell, Burger, Rehnquist, O’Connor

(1) “Role model theory allows Board to engage in discriminatory hiring and layoff practices long past the point required by legitimate remedial purposes...Moreover, b/c the role model theory does not necessarily bear a relationship to the harm caused by past discriminatory hiring practices, it actually could be used to escape obligation to remedy such practices by justifying the small % of black teachers to black students.”

(2) “Not sufficiently narrowly tailored.  Other less intrusive means of accomplishing similar purposes, such as the adoption of hiring goals, are available.”

(3) Before it embarks on affirmative action program, public employer must have convincing evidence that remedial action is warranted, sufficient evidence ot justify program.

(4) Layoff program would never be legally appropriate means of achieving even compelling purpose

(a) Burden of preferential layoff schemes imposed on innocent parties is very high

(b) For hiring goals, burden is diffused among society generally – don’t impose same intrusive injury.  Denial of future employment opportunity is not as intrusive as loss of existing job.

(c) Rights and expectations surrounding seniority make up what is probably most valuable capital asset that the workers owns...layoffs disrupt these settled expectations in a way hiring goals don’t

c) White

(1) Layoffs are impermissible way to integrate workforce

d) Marshall (dissenting)

(1) Looked at history of racial violence at school and districts need to integrate schools, layoffs nec. to preserve int.

e) Stevens

(1) Finding of prior disc not necessary to justify affirmative action

(2) Role model theory could be allowed – school board could conclude that integrated faculty will be able to provide benefits to students that couldn’t be provided by whites; inclusion of minority teachers dispels belief of differences

5. Croson v. City of Richmond (1989) p. 927 – strict scrutiny applied to racial classifications by local gov’ts; Congress possesses special remedial power than state or local under 14th 
a) Issues

(1) Compelling interest and narrow tailoring of the government’s program to that compelling interest v. the power of legislature.  

(a) When the question of 14th amendment is compelling interest, it should be distinguished from a different question – the power of the legislature to act in the anti-discrimination field of remedying private discrimination at all.  

(b) Part II of the opinion in Croson is dealing with the question of power.  

(c) When you’re dealing with a state or local government, you are not dealing with a government with only enumerated power, but rather a plenary power of police power which allows them to enact legislation on a broad range of topics.  

(i) There isn’t a problem with city legislative authority to enact legislation to combat private discrimination – they do have this power under police powers.  
(ii) The question is whether for 14th amendment purposes, the desire of the city to remedy past discrimination an interest deemed compelling enough to allow the city to use remedies that would  otherwise themselves be violations of the 14th amendment.  
(2) Congress as a privileged actor – broadening of remedial authority that is not broadening of Congress’ power to enact legislation in the first place.

(a) When Congress uses Section 5 powers to enact legislation that looks like it would be violating 14th amendment, how do you decide when they have an interest so compelling that it allows them to try to remedy private discrimination?  

(b) You can see Section 5 as atmospheric.

(c) Court:  whatever power Congress uses to enact Civil Rights legislation, the general message of Section 5 and Reconstruction is that we ought to view Congress as a privileged actor in the area of Civil Rights.

(d) If it doesn’t mean to overturn the Civil Rights Cases, Congress being privileged should mean that when Congress has the power to enact legislation separate from the 14th amendment, they can fashion remedies that may on its face violate the 14th amendment.

(3) How can legislatures make the type of findings that the court requires?

(a) A prima facie case is a judicial construct – evidence needed to be rebutted.  

(b) Stevens – legislatures won’t be able to enact affirmative action plans that will withstand strict scrutiny – they are not in a position to be able to make the required findings.  

(c) If you are going to find adjudicative findings necessary for legislatures, then it will always be “fatal in fact”

(4) Comparison required

(a) Focuses on the validity of the comparison –looks at comparisons that are allowed.  

(b) Doesn’t take into account that discrimination has impeded minorities from becoming owners of qualified businesses.  

(c) As Title VII develops, there is a question about the right baseline – can’t look at present %.  When past discrimination has been found to be great enough, courts can look to other data.  

(5) Croson as a separation of powers case

(a) Moves ability to fashion remedies from legislatures to courts

b) Ruling

(1) Congress has special constitutional powers to enforce 14th amendment, and the power includes the power to define when to adopt preventative rules – Katzenbach v. Morgan.

(2) Section 1 of 14th amendment is a constraint on state power.

(3) There is no way to determine what classifications are benign or remedial and what classifications are in fact motivated by illegitimate notions of racial inferiority or simple racial politics.  

(4) Racial classifications have to be restricted to remedial settings to avoid racial inferiority and hostility.  

(5) Private discrimination

(a) Unfairness:  Imposes same burden on white population regardless of past discrimination – not linked to personal responsibility or guilt.  

(b) Section 5 does not extend to remedy private discrimination, so why are we told that Congress has power to remedy private discrimination.  Isn’t this ignoring the civil rights cases that are still on the books?  Private discrimination is not able to be reached according to the Civil Rights cases.  

(c) Congress passed the Civil Rights Acts in 1964 under power of the Commerce Clause, rather than Section 5 of 14th amendment, so how would Congress under Title VI even have power to remedy private discrimination? 

(d) 14th amendment establishes personal private rights against discrimination .

(6) Legislation is defective

(a) Can’t see if the Richmond legislation will remedy discrimination since it is not linked to a study or identified discrimination.

(b) No consideration of other alternatives that would have been race neutral.

(c) The 30% quota not tied to any goal except race balancing

(i) O’Connor sees this as a kind of social engineering 

(ii) Plessy – “legislation is powerless to eradicate racial instincts or to abolish distinctions based upon physical differences, and the attempt to do so can only result in accentuating the difficulties of the present situation.”

(iii) Can we just substitute cultural in here for physical and we would get O’Connor’s opinion?  

(d) Congress plan had waiver provisions, Richmond didn’t.  

(e) Need evidence of significant statistical disparity between number of qualified contracts who are minority and number who have been hired by the city.  

(f) Wygant – need a strong basis that remedial action is needed.  

(7) Three important aspects

(a) No claim that public interest will be served by preference

(b) Judicial system rather than legislature is better able to fashion remedial remedies

(c) More constructive to identify characteristics of advantage and disadvantage classes that will justify disparate treatment

6. Metro Broadcasting v. FCC (1990) p. 951 – Diversity as Justification for Affirmative Action

a) Facts

(1) Minority Owned businesses would be given preferences for new station licenses.

(2) The other was a “distress-sale” policy – it allowed broadcasters whose licenses were subject to renewal or revocation hearings to transfer them to minority-owned businesses.  

b) Holding

(1) Upheld the FCC minority preference policies.

c) Ruling - Lesson of Fullilove v. Klutznick (1980): Upheld federal statute that created the minority business preferences

(1) Brennan:  

(a) Race conscious classifications adopted by Congress to address racial and ethnic discrimination are subject to a different standard than such classifications prescribed by state and local gov’ts.”

(b) “Benign race-conscious measures mandated by Congress – even if those measures are no ‘remedial’ in the sense of being designed to compensate victims of past governmental or societal discrimination – are constitutionally permissible to the extent that they serve important governmental objectives within the power of Congress and are substantially related to achievement of those objectives.”

(c) Analogous to affirmative action in schools:  “Just as a diverse student body contributing to a robust exchange of ideas is a constitutionally permissible goal on which a race-conscious university admissions program may be predicated, the diversity of views and information on the airwaves serves important First Amendment values.”

(d) FCC policies were substantially related to achievement of broadcast diversity, they were not based on inappropriate stereotyping, and they did not impose impermissible burdens on non-minorities.  Gov’t objective was important.
(i) ( Isn’t this intermediate scrutiny?

(2) O’Connor dissent

(a) Congress’s Sec 5 power allowed it to pass special kinds of remedial legislation.  

(b) But “the Constitution’s guarantee of equal protection binds the Federal Government as it does the States, and no lower level of scrutiny applies to the Federal Gov’t use of race classifications (cite to Bolling v. Sharpe)

(c) FCC’s policy embodies cultural notion of race – particular viewpoint inheres in certain racial groups, and that a particular applicant, by virtue of race or ethnicity alone, is more valued that other applicants b/c of distinct viewpoint.  

(3) Kennedy’s dissent

(a) Compared majority’s opinion to the Court’s use of a reasonableness standard in Plessy

(b) “Although the majority is confident that it can tell when racial discrimination is benign, it offers no explanation of how it will do so.”  

(c) Demeaning to ascribe way of thinking to minority groups – minority views – stereotypical thinking stigmatizes disadv class

(d) What about the dispreferred groups?  Puts blame and stigma on the dispreferred class.

(e) Says that majority abandoned strict scrutiny.  
d) Evaluation

(1) (  Does this establish intermediate scrutiny for federal gov’t benign discrimination, as opposed to strict scrutiny for state’s in Croson?

7. Adarand Constructors v. Pena (1995) – strict scrutiny applies to feds as well as state for all race classifications; rejection of benign disc. deference/intermediate scrutiny
a) Facts

(1) Small Business Act establishes gov’t wide goal for participation by small business concerns owned and controlled by minorities not less than 5% of the total value of all prime contract and subcontract awards for each year.  

(a) 8(a) program is for socially and economically disadvantaged; 8(d) presumes social disadvantage through membership in a minority group.

(b) Presumption of disadvantage is rebuttable if third party comes forward with differing evidence

(2) DOT awarded construction contract to contractor, who then put out bids for subs.  

(3) Contract said that contractor would receive additional compensation if it hired subcontractors certified as small businesses controlled by “socially and economically disadvantaged individuals.”  

(4) Gonzales was certified and Adarand was not, so Gonzales got the job even though Adarand had the low bid and the contractor said that Adarand would have gotten the bid except for the additional payment.

b) Holding

(1) Case remanded to be evaluated under strict scrutiny

c) Equal Protection analysis established through Croson  ( protect individuals, not groups
(1) Skepticism – any preference based on race must receive a most searching examination.   (strict scrutiny)

(2) Consistency of treatment – the standard of review under Equal protection clause is not dependent on the race of those burdened or benefited by a particular classification.

(3) Congruence – Equal protection analysis in the Fifth Amendment area is the same as that under the 14th amendment.  

d) Metro Broadcasting – divergence from normal standard of review

(1) Intermediate scrutiny meant that Court was no longer looking at reasons for strict scrutiny in race classifications

(a) No way of determining what classifications are benign or remedial or what are motivated by illegitimate notions of racial inferiority or racial politics.

(b) Purpose of strict scrutiny is to ‘smoke out’ illegitimate uses of race by assuring that legis. body is pursuing a goal important enough to warrant use of a highly suspect tool.  

(c) Also ensures that means chosen ‘fit’ this compelling goal so closely that there is no possibility that motive was illegit.  

(2) Rejected congruence standard, and so undermined the other two (skepticism and consistency)  

e) Holding

(1) All racial classifications, whether imposed by state or fed gov’t, must be analyzed by a reviewing court under strict scrutiny.  

(2) Such classifications are only constitutional if they are narrowly tailored measures that further compel gov’t interests.

(3) Overrules inconsistencies in Metro Broadcasting.  Overrules Fullilove to the extent that it didn’t require strict scrutiny.  
f) Stare decisis – overrules past decision

(1) Countervailing considerations:  engendered reliance; consequences

(2) Real question is “whether a principle shall prevail over its later misapplication”  

g) Scalia – gov’t can never have compelling interest in discriminating on the basis of race

(1) No such thing as a creditor or debtor race

(2) Constitution focuses upon the individual; in the eyes of the gov’t we should be one race

(3) (Scalia advocates for a completely color-blind approach  

h) Thomas – paternalism at war with principle of inherent equality

i) Conflict with Croson

(1) How can a power that is essentially derivative.  Congress has no special powers to legislate race-conscious remedies.  This is in contradiction with what the majority said in Croson.  

(2) The affirmative action program in Adarand is very similar to Fullilove and was very narrowly tailored.  The reversing of Metro Broadcasting and saying that Congress has no special authority definitely contradicted Croson.  

j) Stevens in Fullilove
(1) Good intentions are not enough to sustain supposedly benign racial classification b/c of the stigma imposed – those receiving the preference will be perceived as less qualified

(2) Will only delay time when race will become irrelevant or insignificant factor

(3) Argues for strict scrutiny in Fullilove ( When did Stevens change his mind???

k) Stevens dissent

(1) Consistency assumes that there is no difference between decision by majority to impose special burden on minority and decision by majority to provide benefit to minority notwithstanding incidental burden on some members of majority

(a) (Majority should be able to protect themselves through legislative process, so Congress entitled to deference

(b) No moral equivalence, since invidious discrimination is engine of oppression, whereas remedial race-based preferences reflect desire to foster equality.  

(c) Exclusionary programs are fundamentally different in nature from subsidies

(2) People can tell the difference between good and bad intentions

(a) Affirmative action is generally understood to be good intention

(b) Standard to be applied in invidious discrimination is based on discriminatory intent, not impact.  So the Court is already making the distinction in intent 

(3) Consistency actually undermined by decision

(a) Will mean that gov’t can more easily employ affirmative action for women or other groups than for blacks

(4) Congruence – assumes there is no difference between decision by Congress to adopt affirmative action and decision by state or municipality

(a) Congress (in Metro) has special institutional competence to enact legislation.  

(b) Scalia in Croson – specifically refers to powers of Congress under Section 5 as being enhanced.  “sound distinction between federal and state action based on race rests not only upon the substance of the Civil War amendments, but upon social reality and governmental theory.”  

(c) Congress represents whole country, while state or local gov’t decisions may unfairly burden third parties who they don’t represent (out-of-state businesses or individuals)

(5) Congruence – current program more narrowly tailored and fitted than 1977 Program in Fullilove
(a) Race is not a necessary factor – can be economically disadvantaged too

(b) Race if not a sufficient qualification – presumptions of social and economic disadvantages can be rebutted.  Provides for periodic review of firms such that they will ‘graduate’ into status where they will no longer need preferences.  

(c) Does not create numerical set-aside or require contractors to higher DBEs.

(d) Much more extensive debate and deliberations in SBA – lots of data to support Congress’ decision. Should have deference.  
l) Evaluation

(1) Rhetoric about affirmative action unfairly burdening whites has disappeared...now they Court talks more about burdens to blacks through stigmatization or failing to treat them as individuals 

(2) Thomas has developed his racial paternalism argument...but how is it paternalism when blacks themselves have lobbied for affirmative action?  But minorities can’t have them b/c in long run they are bad for the country...   

I. Affirmative action in education

1. Justifications for affirmative action

a) Preventative – take minorities in proportion that they would have been admitted had there not been disc – assure that there is no de jure disc.

b) Compensatory – Gov’ts and white-dominated organizations and individuals have inflicted massive injuries on blacks through slavery and disc.

(1) How closely programs benefit actual victims

(2) Who pays the cost of compensation and cost-payers’ responsibility for the wrongdoing or relationship to wrongdoers

(3) How far back into past moral obligations of compensatory justice extend

c) Distributive – unjust for any racial or ethnic group to be less well off and injustice does not depend on how distributional disparity came about

(1) But why should fact that larger proportion of blacks are poor mean that a poor white should be less well off?  

(2) Is admission to medical school an appropriate way of redistributing wealth?

d) Educational – education is enriched by diversity of viewpoints

2. University of CA v. Bakke (1978) p. 899 – have to consider each applicant individually; legislative or judicial body can only address remedial disc; diversity only compelling university interest
a) Facts

(1) Special admissions program is designed to assure admission of specified number of students from certain minority groups.

(2) Had special admissions committee considering minority applications separate from other students.

(3) 2.5 GPA cutoff didn’t apply to applicants in this pool; prescribed number of 16 special admissions students

(4) Bakke was rejected, even though his scores were significantly higher than those in special admissions program.  

b) Equal protection under 14th amendment is individual right, and applies equally to all

(1) Requisite of injured group being member of discrete and insular minority was never part of deciding when to apply strict scrutiny – strict scrutiny applied to all classifications based on race.  

(2) 14th amendment was not based on a two-class theory of white/black

(3) Minorities and majorities are temporal distinctions and no basis on which to distinguish what groups would merit heightened judicial solicitude and which would not ( This seems to go against the benign discrimination theory

c) Problems of justice with idea of preference

(1) Can’t distinguish between benign and invidious disc

(a) Not clear that a so-called preference is in fact benign -> Nothing in constitution requires individuals to suffer impermissible burdens in order to enhance the societal standing of their ethnic groups

(2) Stigma theory

(a) Preferential treatment programs only reinforce common stereotypes holding that groups unable to achieve success w/o special protection based on a factor unrelated to individual worth

(3) Inequity of placing burdens on individuals who were not directly responsible for the harm
d) Strict scrutiny standard has to remain constant

(1) Minority groups change over time ( Constitution is supposed to endure as lasting principle, not change w/ the times

(2) Political judgments regarding necessity of classification may be weighed in constitutional balance, but standard of strict scrutiny remains constant.  

e) Differences between current case and other remedial programs

(1) No legislative findings of discrimination – not done to remedy past disc (but didn’t CA delegate some legislative functions to Regents wrt education?)

(2) Operation of remedial program is very different – has a distinct set-aside that doesn’t compare students w/ others

f) Purpose of program doesn’t fit

(1) reducing historic deficit of minorities 

(a) Racial quotas are facially invalid

(2) countering effects of societal disc 

(a) Has to be legislative findings in order to support countering effects of societal disc.  Interest – has to be remedial and least effects on others.  Mission of school is educational, not making legislative policy

(3) increasing # of physicians who will practice in communities underserved 

(a) Has not met burden to show that it must prefer minorities in order to promote better health-care to deprived citizens

(4) obtaining educational benefits of diverse student body 

(a) Diverse student body goal is constitutionally permissible.  

(b) Having fixed number of spots is not necessary means towards end.  

(c) Race can be a “plus” factor, but only when reviewed with other diversity factors

(d) Have to consider each applicant individually ( fatal flaw is disregard of individual rights
g) Dissent:

(1) Title VI prohibits only uses of racial criteria that would violate 14th amendment if applied by state; does not bar preferential treatment of minorities as a remedial means to counter effects of past disc. if action consist. w/ 14th 

(2) Racial classifications are not per se invalid under 14th amendment – has always allowed for overriding statutory purpose

(3) Still strict scrutiny, but not fatal in fact – confusing...

(a) Intermediate scrutiny is more appropriate in benign or “reverse” discrimination cases ( doesn’t this contradict his strict scrutiny decision?  He says must serve important gov’t purposes and substantially related – that’s intermediate...

(b) No fundamental rights at issue here, so strict scrutiny should not be applied – whites are not a suspect class

(4) States can adopt race conscious programs where object is to remedy past disparate impact its actions might otherwise have and if there is reason to believe that the disparate impact is itself the product of past discrimination

(a) Public bodies which have been found to have engaged in past disc. have to employ remedial means, not just adopt a neutral stance and end unlawful acts
(b) Race-conscious remedies have also been employed in absence of judicial findings – not a requirement

(c) Congress can authorize preferential treatment and such legis. has been authorized even w/o findings of disc.  

(d) So states may also adopt remedial programs to overcome substantial minority underrepresentation where there is reason to believe that the evil addressed is a past product of racial disc. 

(e) CA has delegated this “legislative authority” to the school so the school has the right under this reasoning

(5) Stigmatization

(a) Program doesn’t stigmatize or single out any discrete and insular nonminority group.  

(b) Use of racial preferences for remedial purposes does not inflict pervasive injury upon individual whites in the sense that wherever they go there is likelihood that they will be treated as second-class citizen.  

(c) No evidence that it disc. against minority group – does not establish ceiling for minorities, does not stigmatize beneficiaries as inferior.  It only compensates applicants who are qualified, but for educational disadvantages which were state-sponsored.  

(6) Was not unreasonable in light of objectives

(a) Were no practical means by which it could achieve ends in foreseeable future w/o race-conscious means

(b) Does not equate being a minority w/ being disadvantaged – looks at individual’s personal history to determine disadvantage

(c) Nothing inherently unconstitutional in quota system

h) Aftermath

(1) The construction cases bear on education cases in undermining Powell’s opinion in Bakke – it certainly can’t stand as the law of the land after Croson and Adarand.  The Court of Appeals in other cases and in Wygant rejected any basis for affirmative action other than remedying past discrimination – rejected some of the other interests outlined in Bakke.  

(2) How do you figure out what the law is when you have fragmented opinions?  This plagues the lower courts in the are of affirmative action.  

(3) It was in dispute as to whether Powell in upholding the Harvard plan whether he was engaging in intermediate scrutiny rather than strict scrutiny.  If he was engaging in intermediate scrutiny then his opinion can’t be good law b/c Croson and ADarand mandate strict scrutiny.

(4) If he was engaging in strict scrutiny, then it is consistent with Corson and Adarand by saying that the diversity interest is a valid interest.  

(5) In the end the court never decides whether Bakke was ever law in MI, but says that they will accept Powell’s reasoning.   They say that it was good persuasive authority – many universities had tailored their admissions policies on this and on Harvard’s plan.  

3. Hopwood v. Texas (5th Circuit 1996) p. 973 – race could not be a factor at all in educ. admissions
a) Facts

(1) Involved challenge to UT Law School’s affirmative action program – designed to encourage admission of blacks born in US and Mexican-Americans, but no other groups.

(2) Index was based on LSAT score and classified candidates as presumptively admitted, presumptively rejected, or middle discretionary zone.  Range of Index scores was placed lower for blacks and Mexicans and reevaluated every year to meet aspiration of admitting class of 10% Mexicans and 5% blacks, proportional to % of races graduating from Texas colleges.  

(3) White score was 199 or higher for presumptively admitted and 192 for denied, while 189 and 179 for blacks & Mex.

b) Reasoning

(1) Violates eq protection and said that goal of obtaining educational benefits that flow from diverse students was not compelling interest = Adarand said that only compelling justification was remedying past discrimination and non-remedial state interests will never justify racial clas.  

(2) Metro Broadcasting (diversity rationale) was overruled in Adarand, so this wasn’t constit and Powell’s opinion only had his one vote in Bakke.  

(3) Problems with diversity

(a) Fosters rather than minimizes use of race – treats them as a group rather than individuals

(b) It simply achieves student body that looks different – race doesn’t mean you think differently.

(4) Even using race as a plus factor would allow it to be potential factor - can’t be enough of a compelling interest to meet steep standard of strict scrutiny.  

(5) Remedying past disc as interest

(a) No limiting point – could then allow broad-based preferences in hiring, gov’t contracts, licensing, and any other state activity that in some way is affected by educational attainment of applicants.  

(b) Can only be implemented by body that has engaged in disc – if law school itself had discriminated

(c) Could not justify by looking at past disc in primary and secondary schools b/c not enough info to judge & b/c law school accepts out-of-staters who would benefit from program, but who had not been burdened from past disc

4. Grutter v. Bollinger (2003) Supp. 139

a) Facts

(1) The law school had long been committed to racial and ethnic diversity, especially to the inclusion of students from groups that, historically, had been discriminated against. 
(2) Rather than imposing quotas, the law school admissions program focused on academic ability and a flexible assessment of applicants' talents, experiences, and potential to contribute to the learning of those around them. It did not define diversity solely in terms of race and ethnicity but considered these as "plus" factors affecting diversity.
b) Holding

(1) The Court found that the Equal Protection Clause did not prohibit this narrowly tailored use of race in admissions decisions to further the school's compelling interest in obtaining the educational benefits that flow from diversity. 
(2) The goal of attaining a "critical mass" of underrepresented minority students did not transform the program into a quota. 
(3) Because the law school engaged in a highly individualized, holistic review of each applicant, giving serious consideration to all the ways the applicant might contribute to a diverse educational environment, it ensured that all factors that could contribute to diversity were meaningfully considered alongside race.
c) Reasoning

(1) Diverse student body is compelling state interest

(a) The United States Supreme Court endorses Justice Powell's view in Bakke that student body diversity is a compelling state interest that can justify the use of race in university admissions.
(b) The United States Supreme Court long recognized that, given the important purpose of public education and the expansive freedoms of speech and thought associated with the university environment, universities occupy a special niche in our constitutional tradition. 
(c) The freedom of a university to make its own judgments as to education includes the selection of its student body. By claiming the right to select those students who will contribute the most to the robust exchange of ideas, a university seeks to achieve a goal that is of paramount importance in the fulfillment of its mission. The Court's conclusion that a law school has a compelling interest in a diverse student body is informed by the view that attaining a diverse student body is at the heart of a law school's proper institutional mission, and that "good faith" on the part of a university is "presumed" absent a showing to the contrary.
(2) Strict scrutiny shall be applied to all racial classifications

(a) The Equal Protection Clause provides that no state shall deny to any person within its jurisdiction the equal protection of the laws. U.S. Const. amend. 14, § 2. 
(i) Because the Fourteenth Amendment protects persons, not groups, all governmental action based on race -- a group classification long recognized as in most circumstances irrelevant and therefore prohibited -- should be subjected to detailed judicial inquiry to ensure that the personal right to equal protection of the laws has not been infringed. 
(ii) We are a free people whose institutions are founded upon the doctrine of equality. It follows from that principle that government may treat people differently because of their race only for the most compelling reasons.
(b) The United States Supreme Court has held that all racial classifications imposed by government must be analyzed by a reviewing court under strict scrutiny. 
(i) This means that such classifications are constitutional only if they are narrowly tailored to further compelling governmental interests. 
(ii) Absent searching judicial inquiry into the justification for such race-based measures, the Court has no way to determine what classifications are "benign" or "remedial" and what classifications are in fact motivated by illegitimate notions of racial inferiority or simple racial politics. 
(iii) The Court applies strict scrutiny to all racial classifications to "smoke out" illegitimate uses of race by assuring that government is pursuing a goal important enough to warrant use of a highly suspect tool.
(c) Strict scrutiny is not strict in theory, but fatal in fact. 
(i) Although all governmental uses of race are subject to strict scrutiny, not all are invalidated by it. As the United States Supreme Court has explained, whenever the government treats any person unequally because of his or her race, that person has suffered an injury that falls squarely within the language and spirit of the Constitution's guarantee of equal protection. 
(ii) But that observation says nothing about the ultimate validity of any particular law; that determination is the job of the court applying strict scrutiny. When race-based action is necessary to further a compelling governmental interest, such action does not violate the constitutional guarantee of equal protection so long as the narrow-tailoring requirement is also satisfied.
(d) Context matters when reviewing race-based governmental action under the Equal Protection Clause. 
(i) In dealing with claims under broad provisions of the Constitution, which derive content by an interpretive process of inclusion and exclusion, it is imperative that generalizations, based on and qualified by the concrete situations that gave rise to them, must not be applied out of context in disregard of variant controlling facts. 
(ii) According to the United States Supreme Court, strict scrutiny must take "relevant differences" into account. Indeed, that is its "fundamental purpose." 
(iii) Not every decision influenced by race is equally objectionable and strict scrutiny is designed to provide a framework for carefully examining the importance and the sincerity of the reasons advanced by the governmental decisionmaker for the use of race in that particular context.
(3) Producing superior class of leaders that mirrors diversity present in society

(a) In order to cultivate a set of leaders with legitimacy in the eyes of the citizenry, it is necessary that the path to leadership be visibly open to talented and qualified individuals of every race and ethnicity. 
(i) All members of our heterogeneous society must have confidence in the openness and integrity of the educational institutions that provide this training. As the United States Supreme Court has recognized, law schools cannot be effective in isolation from the individuals and institutions with which the law interacts. 
(ii) Access to legal education (and thus the legal profession) must be inclusive of talented and qualified individuals of every race and ethnicity, so that all members of our heterogeneous society may participate in the educational institutions that provide the training and education necessary to succeed in America.
(b) The United States Supreme Court has repeatedly acknowledged the overriding importance of preparing students for work and citizenship, describing education as pivotal to sustaining our political and cultural heritage with a fundamental role in maintaining the fabric of society. 
(i) The Court has long recognized that education is the very foundation of good citizenship. For this reason, the diffusion of knowledge and opportunity through public institutions of higher education must be accessible to all individuals regardless of race or ethnicity. Ensuring that public institutions are open and available to all segments of American society, including people of all races and ethnicities, represents a paramount government objective. 
(ii) And, nowhere is the importance of such openness more acute than in the context of higher education. Effective participation by members of all racial and ethnic groups in the civic life of our nation is essential if the dream of one nation, indivisible, is to be realized.
d) What is the diversity justification for affirmative action as it appears in O’Connor’s opinion in Grutter?  Is it the same as Powell’s and what MI is espousing?

(1) Makes for better classroom interaction – the intellectual elitist argument

(a) O’Connor talks a lot about deferring to academic judgments.   

(b) O’Connor makes sure that there cannot be a viewpoint of minorities – there is no minority viewpoint – that instead it is experience diversity.  Because it is such a racialized society, there is a difference between being white and being black, and that the best atmosphere is to have so many different versions of that life experience.   

(c) What would Thomas want diversity to look like?  Thomas is rebelling against the aesthetic appeal of  having a diverse population.  

(d) Race has strong socio-economic correlation – members of minority groups are disproportionately poor.  Affirmative action is often used without a socio-economic component – they are setting some qualified groups and then some level of minimum qualifications.  It is quite likely that members of minority groups who are qualified are members who are socio-economically best off, since SAT scores and GPAs correlate greatly with socio-economic status.  So schools will be choosing disproportionately members of minority groups who are wealthy.  So is this really diverse?  

(e) In Gratz, you only get points for being a minority – there is nothing associated with socio-economic status.  

(f) The reason why they adopted minimum qualifications is that minorities were failing, and their failure was stigmatizing.  They also don’t want huge gaps between their white and minority candidates – race can only be used as a “plus” factor – it can’t be the overriding factor.  

(2) What kind of diversity are they talking about?

(a) Experience

(b) Viewpoint – O’Connor rejects this in saying that it is demeaning to assume that they will all have the same viewpoint.  

e) What is the distinction between the compelling interest requirement and the narrow tailoring requirements?  They are talked about as if two separate things, but in many ways the are the same.

(1) Narrow tailoring:  If it is achieve its objective, but if it’s not succeeding how can it be narrowly tailored? So this is more about whether it is actually successful...

(2) Compelling:  Desirability of goal

f) The academic community is entitled to deference when they claim that diversity is a valid goal.  Why do they get this?

(1) There is a presumption of good faith, but isn’t this just the benign/malignant distinction?  

(a) When good faith is used, the compelling interest of the university of diversity is considered to be the INTEREST, a purity of reasoning and a really big leap

(2) Is she really granting deference to the academic community, or it she relying more on military and corp briefs – more the idea of a diverse elite.  

(a) The goals that the employers and military are espousing are not valid under Title VII

(b) Role model theory was already defeated in Wygant...

(3) But if diversity were really a compelling interest, then couldn’t the university just relax their admissions standards – would this be a better way of achieving it?   (Thomas)

(a) Obviously elite status is higher goal than diversity...so can diversity really be said to be compelling?

(b) Can there be multiple compelling interests?  

(4) If there is no good line between benign and malignant discrimination, then why is academic deference of defense in the name of federalism appropriate?  

g) Is O’Connor adapting strict scrutiny to a situation with 1st amendment overtones?  Protecting diversity of viewpoints...

h) Other justifications

(1) Davis – Need minorities trained in medicine so they will go back and practice in their communities where they are needed.  MI - Diversity is necessary to use elite universities to train a diverse elite for the country – minorities in positions of leadership and they will only get there if they are included in elite education.  

(a) Powell rejects this interest in favor of the intellectual interest. 

(b) O’Connor - But why is she so persuaded by briefs by corporations and former military officers that they need to have diverse officer corps and employees?  Doesn’t this sound like the argument advanced in Bakke that Powell rejected?   

(c) Davis is focusing on a narrow community, while in MI they amicus briefs are focusing on a broader objective.  

(d) Is Davis’ objective enforcing segregation in that it assumes that the minorities will go back to their communities, reinforcing segregation – they will never need to compete with whites, so the admissions policy is different. 

(e) Is a mission to create elites too broad?  Then wouldn’t this work for any argument – the city of Richmond could then say that the elites of this city look like the city itself?  What is special about universities that they can say this?

(f) If your goal is to have a really prepared workforce for the global community, what would be your goal?

(i) Give extra points to international students – it would be extra points to Asians and Latin Americans, but not Africans.  

(2) What is problematic is O’Connor’s suggestion that universities are entitled to deference in their academic judgments and saying that the universities rationale matches the fortune 500 rationale (the international marketplace) and the military (getting minority officers to lead minority troops – a racially representative officer corps).    Are there really new diversity justifications or is this just convenience?  
(3) The diversity rationale is fundamentally utilitarian – it is still basing affirmative action on the needs of whites to be exposed to what minorities say.  
(a) Are we really doing this for the sake of minorities – we are largely doing it for the benefits of white.  Is a school entitled to be disappointed with a minority student who doesn’t speak in class more than a white student?  
(b) Do you talk about discrimination as part of this picture b/c they are not able to mention the fact that they want to remedy discrimination.  Then how can you talk about the whole history of affirmative action in the first place without talking about the fact that you want to remedy discrimination.  
(c) However, discrimination is relevant to narrow tailoring – b/c there are systematic reasons why minorities cannot get into college.  
(d) Societal discrimination is why you can’t rely on your normal admissions process.  There is an artificiality to all of this.  

5. Gratz v. Bollinger (2003) 
a) Facts

(1) The university's undergraduate admissions policy was based on a point system that automatically granted 20 points to applicants from underrepresented minority groups. 

(2) This class-action equal protection suit against respondents, a university, a college, and university officials, alleged racial discrimination. 

(3) The parties appealed the United States District Court for the Eastern District of Michigan's rulings. The appellate court heard the case en banc on the same day as a parallel case concerning the university's law school admissions program, which it upheld. Although the circuit court had not yet ruled in the instant case, the Supreme Court granted certiorari. 

b) Holding 

(1) The Court held as an initial matter that the lead plaintiff had standing, having been denied freshman admission and having the potential to be denied transfer admission. 

(2) The Court also found that the policy made race the decisive factor for virtually every minimally qualified underrepresented minority applicant. 

(3) As the policy was not narrowly tailored to achieve respondents' asserted compelling interest in diversity, it violated the Equal Protection Clause, Title VI of the Civil Rights Act of 1964, and 42 U.S.C.S. § 1981. 

c) Reasoning
(1) Injury in Fact

(a) The "injury in fact" in an equal protection case is the denial of equal treatment resulting from the imposition of the barrier, not the ultimate inability to obtain the benefit. In the context of a challenge to a contract set-aside program, the "injury in fact" is the inability to compete on an equal footing in the bidding process, not the loss of contract. In the face of such a barrier, to establish standing, a party challenging a set-aside program need only demonstrate that it is able and ready to bid on contracts and that a discriminatory policy prevents it from doing so on an equal basis.
(2) Strict scrutiny

(a) In the context of an equal protection claim, to withstand strict scrutiny analysis, a respondent must demonstrate that the use of a suspect classification in its program employs narrowly tailored measures that further compelling governmental interests. Because racial classifications are simply too pernicious to permit any but the most exact connection between justification and classification, the court's review of whether such requirements have been met must entail "a most searching examination."  
(3) Requirements from Bakke
(a) Individual consideration

(i) Bakke emphasized the importance of considering each particular applicant as an individual, assessing all of the qualities that individual possesses, and in turn, evaluating that individual's ability to contribute to the unique setting of higher education. 
(ii) The admissions program described, however, did not contemplate that any single characteristic automatically ensured a specific and identifiable contribution to a university's diversity. Instead, under the approach described, each characteristic of a particular applicant was to be considered in assessing the applicant's entire application.
(4) Violation of Title VI

(a) Discrimination that violates the Equal Protection Clause of the Fourteenth Amendment committed by an institution that accepts federal funds also constitutes a violation of Title VI of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000d et seq. Likewise, with respect to 42 U.S.C.S.§ 1981, the provision was meant, by its broad terms, to proscribe discrimination in the making or enforcement of contracts against, or in favor of, any race. 
(b) Furthermore, a contract for educational services is a "contract" for purposes of 42 U.S.C.S. § 1981. Finally, purposeful discrimination that violates the Equal Protection Clause of the Fourteenth Amendment will also violate 42 U.S.C.S. § 1981.
d) Evaluation

(1) (Undergraduate program failed in narrow tailoring b/c decisionmaking is supposed to be individualized.  Right not to be solely evaluated based on race is the right to be evaluated as an individual.  

(a) The Court has a preference for discretion-based systems, and the point system meant that there was no discretion.

(2) The Court is strongly against quotas, but how is the critical mass allowed in Grutter different than the point system in Gratz?

(a) How small of a range of “critical mass” percentage can there be before there’s a quota?

(b) Is critical mass a workable concept?  Even though the Head of the Law School said that there were no numbers attached to it, there were daily reports of how many minority students had been admitted.

(3) Can you put  a label or number on critical mass and still be constitutional?

(a) Probably not, but w/o paying attention to numbers you can’t achieve your compelling interests.  

(b) Croson invalidated a strict proportionality argument that fixed a certain %...

(4) Do you co-opt the elite and infiltrate or do you keep the intelligentsia in the trenches, fighting for the revolution?  Is affirmative action a trickle-down rationale?  That members of minorities who are elite will share the wealth or help others?

(5) If we are using data to make are assumptions, who is to say that that social science data is correct?  

(a) If it is very difficult to get that last 5% parity in the curve, what are the mechanisms underlying that underperformance?  

(b) The social science was that which was created for the litigation and similar litigation.  

(6) Thomas – why doesn’t anyone care that there are disproportionately black women at the law school?  

(a) Thomas doesn’t think that nothing should be done, but that you should help the poor and that you can help the poor in race-neutral ways.  

(b) He thinks that the incremental difference that class makes is much larger than race and doesn’t cause as much stigmatization or dissension.  He doesn’t think the work should be done by elites on behalf of elites.  

(7) Whatever level of scrutiny applies to a particular group applies to affirmative action as well – benign or malignant discrimination are both subject to strict scrutiny.

e) Important factors the court considered 

(1) Did law school consider race-neutral means that might be available?

(a) SG submitted poorly written brief on % plans that wouldn’t apply at all to grad schools

(b) But it was important for the school to have said that they considered race-neutral plans and found them to be lacking

(i) -> Should they have had to first try the race-neutral plans?

(c) Could they have used socio-economic analysis as a criterion instead of race?  

(i) But that wouldn’t have achieved goals as well, so it wouldn’t have been narrowly tailored or furthering compelling interest.

(d) What about eliminating the LSAT for a less biased test or no test at all?

(i) The LSAT bias argument as made by the interveners was that LSAT scores were not good predictors at all  - a phenomenon called stereotype threat – having white and minority students taking tests under different conditions – whether just taking a test or whether reputation of other minority students is going to represent their minority groups.  This argument has not been bought by the courts – that to counter this problem you have to use affirmative action.  This hasn’t been effective b/c law schools could look to other factors.
(ii) Department of Education could bring a challenge to school’s use of these standardized tests – Title VI didn’t allow private right of action, but allowed Dept to challenge on basis of university’s bad faith use of tests that they know aren’t accurate predictors.
(2) Did the program unduly burden non-beneficiaries?
(a) No, b/c there was individual consideration of each applicant.

(3) Will hostility engendered by the affirmative action plans be delayed by hostility, racial backlash, stigmatization, and rational underperformance on the part of minorities?

(a) Negative effects of affirmative action on its beneficiaries – Thomas’ argument
(b) The interveners say that the stigma from living in a racist society is the reason for depressing minority scores.  They do not paint a rosy picture of things getting better.  

(c) Cognitive processes of racism – wired into you – do you think racism will be gone after 25 years?  

(4) Was there an endpoint where disadvantaged groups would no longer have to be preferred?  MI said that they don’t think it is permanent:

(a) Number of high achieving minorities will grow and law school will enroll critical number

(b) Salience of race in society will disappear - Point in society where experience of being a minority doesn’t make such a fundamental difference in their lives – where it will not be an interest for the school.   

J. Japanese Internment and the Failure of Equal Protection; use of race as sole comparator
1. Historical Background

a) Exclusion from citizenship

(1) The Japanese were not treated well – they were excluded from citizenship until 1907 and couldn’t own property.  

(2) 1917 – legislation in Congress barring citizens from certain countries in Asia from emigrating to the US.  

(3) 1924 – restrictions on basis of national origin, which became pervasive in emigration law.  Barred people who would not be eligible for naturalization from emigrating b/c they could not become citizens.  

b) Difference between Issei and Nissei

(1) Issei – those who emigrated from Japan and were actually themselves immigrants. 

(a) The Issei were barred by law from becoming American citizens.   

(2) Nisei – US born Japanese citizens.  

(a) There was dispute about whether Nissei should be allowed to be treated as citizens – the 14th amendment had created basic principle of universal birthright citizenship.  

(b) But there was controversy about whether it should apply to US born children of people who themselves couldn’t be naturalized.  

(c) When the Japanese began to succeed economically, problems started in California.  

(i) 1918 law in CA – noone who was not able to be a citizen were allowed to own property.  

(ii) Upheld in the Supreme Court against the case that discrimination was based on national origin – that it was regulation of land in the public interest b/c if people can’t become citizens then you can’t be sure that they will work their land in the general interest of all.  

(iii) The thought was that racial characteristics of the Japanese meant that they were clannish and unable to assimilate.  

(3) Sansei – the next generation.   

c) Dual citizenship

(1) China and Japan extends obligations to nationals in the US – the dual citizenship – that they still have obligations to their old country – meant that they couldn’t fully embrace their new citizenship.  

(2) One of the questions was – will you renounce all loyalty to the Emperor – was difficult for them since they could not become citizens of the US.  

2. Internment Process and Regulations

a) Pearl Harbor – December 7, 1941 – puts Japanese leadership under cloud of suspicion.  

b) Executive Order 1066 – February 19, 1942 regarding internment

(1) 2.75 months past Pearl Harbor – could they have set up a better system in this time period?  

(2) The Executive Order puts any or all persons to disloyal people – excluded residents – under control of military – gives transportation, food, shelter to them.  

c) General Secretary DeWitt starts issuing public proclamations

(1) like the curfew in Kiyboyashi case – and goes from curfew to civilian exclusion orders from the Western US and the establishment of relocation and detention centers to allow for a process of exclusion, assembly at designated points within exclusion area.

d) Congress creates a civilian agency called the War Relocation Agency 

(1) DeWitt then authorizes it to handle the process of relocation and to handle actual conditions in the relocation camps.  

(2) The centers were set up in remote desert areas with poor conditions.  

e) Interment procedures 

(1) The time in the relocation center was supposed to be used to separate out the loyal and the disloyal and the loyal were then supposed to be allowed to leave – the leave clearance.  

(2) But even if you had leave clearance, you still had issues since there were not many communities that wanted Japanese citizens.  The Japanese community was excluded from the California, and the gov’t was not proactive in protecting their property in CA, so there were few places where they could go.  

(3) The relocation centers had difficulties placing the Japanese after internment, since they had to find them jobs.  FDR refused to make a speech saying that there were loyal Japanese to make it easier for them, but FDR never does.  

f) 1944 – cases being heard by the Supreme Court.  

(1) Frankfurter gave the administration a day’s advance notice that Endo was going to come down and was going to strike down the internment program.  

(2) But the camps continued to operate until 1949, since the Supreme Court was not doing an unequivocal job to denounce racism.  

(3) There was still a lot of actual violence against Japanese Americans who tried to resettle elsewhere and many Issei were very afraid of resettling elsewhere.  Even after Endo, when the camps are no longer legally authorized to hold people against their will, there were few places where people could go.  

3. Final Resolution

a) DeWitt’s final report repudiates facts used to support Korematsu and Endo

(1) While litigation about internment is proceeding, the earlier version of DeWitt’s final report is unearthed and it doesn’t mention sabotage or espionage, but instead talks about lack of trust in Japanese citizens.     

(2) The DOJ goes berserk about this, and revises DeWitt’s report with military related facts and additional work is done to bring this to bear on original Korematsu and Hibayashi cases which bring coram mobius case used to correct criminal conviction – that conviction was based on incorrect facts where the writ is brought after conviction has been met with completed sentence.  

(3) So not like habeas, where you’re being held on the same writ, but go back to original writ.  What they find is that there was an important change in a footnote in the solicitor general’s brief in the Korematsu case.  

(4) The change is subtle, but it is views vs. information that is in conflict with the department’s – their views or information.  The change causes fury – there is in fact a problem with the information – contrary to detailed information in the DOJ’s possession, as well as the views of the DOJ.  

b) DOJ vs. Solicitor General’s

(1) The DOJ acted very inconsistently with its duty – influenced by the War Department instead of being independent – by obscuring information that would have allowed the court to realize that the claims of military necessity were bogus. 

(2) The Solicitor General’s office is always in struggle against the rest of the administration in representing the position of the government – responsible for most Supreme Court representation of gov’t for the US.  

(3) It has a practice of “confessing error” if a US Attorney got a conviction that the gov’t doesn’t agree with or through prosecutorial misconduct, then the Solicitor General creates an expectation that it would confess error and make sure that the US is represented by people who take issues of legality seriously.   This practice was successful in the inclusion of the footnote in the first place, but not enough to keep it in there in the first place.  

(4) But Korematsu has still not been reversed, so what happens the next time there is a military necessity case?  It means that any court affirmatively relying on Korematsu is going to provoke a lot of public outcry.  

4. Hirabayashi – decided first.

a) Court only reaches question of curfew – held that it was allowed to be applied only to Japanese-Americans.
b) Court accepted gov’ts claim of serious risk to nat’l security and that there was no way of screening to ID individuals.

c) “the challenged orders were defense measures for the avowed purpose of safeguarding the military area in question, at a time of threatened air raids and invasion...”  

d) “distinctions between citizens solely b/c of their ancestry” are “odious to a free people whose institutions are founded upon the doctrine of equality.”  

5. Korematsu – Claim of military necessity out of range of court’s institutional powers; used race alone as basis for predicting who was a threat (those of other races not interned)
a) Background

(1) He was picked up after the internment order walking with his girlfriend and claimed that he was Spanish-Hawaiian rather than Japanese.   

(2) He thought he could get away with this b/c he had had plastic surgery trying to change his features to be less Japanese.  He was trying to make enough money to get out of CA with his girlfriend – voluntary evacuation.  

(3) Deals with the exclusion order – failure to report to a relocation center.  

b) Ruling

(1) War powers v. racial discrimination

(a) Viewed as case that starts the principle that legislation which subjects racial distinctions or classifications to heightened scrutiny.  

(b) Black tries to classify this as a war powers case rather than a racial discrimination case – he tries to frame it as the power of Congress and the military to command in the time of war.  He tried to say that it isn’t a race case b/c the country is at war with Japan.  He expresses deference to the military, who is telling the court that the basis of the order was for espionage and security issues, rather than racial.  

(c) He places a lot of emphasis on the fact that this is a temporary measure.

(d) The military was saying that they needed more time to determine loyalty and disloyalty.  Black says that it was justified b/c they did indeed find disloyal Japanese.  

(e) Racial classifications, especially suspect in criminal statutes, have to be subjected to the “most strict scrutiny.”  

(2) Ways in which the Court could have pushed the military on this issue:

(a) If the military had not carried out questioning to determine loyalty, it may have been that the real reasons were for discriminatory reasons.  

(b) What is the definition of loyalty in terms of the military purpose – loyalty should have been specifically to determine whether someone was a risk.  Perhaps the questioning should have been targeted towards the military risk rather than just a loyalty question.  

(c) Why are German and Italian Americans being treated differently if the case is really not about race.  

(d) What is it about race that makes them loyal or disloyal?  

(3) Roberts dissent

(a) You cannot look at this in terms of individual cases, but rather as a whole massive relocation program.   You have to look at it as one big package – as a racial classification.  He does talk about proportionality...

(b) Roberts had participated in investigatory commission to determine why the US was attacked at Pearl Harbor.  And one of the findings was that Japanese Americans had contributed to the attack through espionage.  

(4) Murphy’s dissent

(a) He takes apart the case point by point – 

(i) Dual citizenship – precedent in international law, and Japan now allows people to relinquish national citizenship.  

(ii) Military’s interpretations are consistently taking place through a filter of racism.  The military may have expertise about detecting sabotage, but the military is not using military expertise in determining basic temperament and character of members of the Japanese race.  

(iii) Brilliant opinion of taking apart this.  

(iv) He has no problem saying that it wasn’t military necessity, unlike Jackson, that it was racist.  

(5) Frankfurter and Jackson (considered the intellectual leaders in the court)

(a) Institutional debate about what the role of the court should be - Jackson

(i) Doesn’t think that it’s right to question the judgment – you can’t parse it as aggressively as Murphy parses it and still give the military the necessary deference.

(ii) If we are going to be deferential to the military, then we can’t exercise any independent constitutional judgment at all.  Bringing cases like this is simply asking the court to legitimize conduct that they have no business legitimizing.  

(iii) Treat these military cases as aconstitutional – the Court cannot act sufficiently independently to really be exercising constitutional judgment at all.  

(iv) Military orders are frequently based on inadmissible evidence, classified documents, so in the very nature of things military decisions are not susceptible to intelligent judicial appraisal.   What they rely on to make their decisions is so far from what courts usually require.

(v) Is he really saying that he doesn’t trust the institutional integrity of the court to make a decision?  Does he feel that the military is always going to lie and he doesn’t want the integrity of the court impinged by having to legitimize their lies?  

(vi) The courts in general are not capable of intervening in these events – this is not judicial review.  If his position is that the court can’t take any action, then he would have to be upholding the opinion – he would say that there was no power for the court to do anything – and the result would be that the conviction would stand.  But because he’s dissenting, he’s obviously taking a judicial posture on the case.  He is characterizing this as a military order which is violating constitutional norms.  

(a) There is a particular aspect of the case in which the court is not prepared to rule, and that is the issue of military necessity.  

(b) But there is also the constitutional problem of whether this is racial discrimination, and Jackson says that this is guilt by ancestry – racial classification.  He is taking this as an absolute constitutional right.   Because he is taking this right as an absolute, the fact that the court is not capable of judging military necessity, this is not stopping him from declaring it unconstitutional.  The fact that the court can’t judge on the gov’ts purpose and its means/ends analysis drops out of the case, and he is still able to say that Korematsu’s constitutional rights had been violated.  

(c) He was afraid of what precedent this would set – compromising all sorts of constitutional rights.   

(d) Criticism of Congress for opening up the civil criminal courts to prosecution of civilians under military orders.  If Congress insists on getting Congress involved, then the courts will have to get involved to question constitutionality of judgments.  Is he protecting the entire federal judiciary from judgments which he believes it should not be used.  

(e) If habeaus corpus is available, or challenges to suspension of habeas corpus is available, then how would it escape the federal courts?

(vii) Jackson is saying that the way in which the military relies on evidence is not the kind of reliance on evidence that courts are used to or to what they hold legislatures to.  So Jackson is saying that Murphy’s opinion would work, except that the evidence rules are totally different – not taking the military claims or nature of decision-making seriously enough.  

(viii) In the end, it is the moral and political responsibility that will bring judgment on the actions of Congress.     

(b) Frankfurter

(i) Shouldn’t hesitate to declare gov’ts actions constitutional – should not create sphere of gov’t activity where Supreme Court and constitution can’t be applied. 

6. Endo

a) Issue

(1) Continued internment past the point at which loyalty has been determined.  There is not a case about the constitutionality of internment in the first place...

b) Reasoning

(1) Military v. civilian agency doing the decision-making

(a) The Court is much more willing to look at Endo b/c Endo is action of a civilian agency, not military necessity or decision-making.  
(b) The military’s action was to prevent sabotage and espionage, but once it has passed to a civilian agency, it is capable of judgment.

(2) Ends continuing internment

(a) Endo comes out striking down the most disturbing element of the internment – the continued internment of people who had been deemed through existing processes to be loyal.   
(b) Once way to distinguish them was that Korematsu was a constitutional decision on military action, but Endo doesn’t do anything to question Korematsu – leaves the constitutional order in place, but uses interpretive trickery to say that administrative program that was created that looks for all purposes like a governmental program somehow is the behavior of rogue administrators who are doing this on their own.  

(3) But is it a mistake to say that Korematsu is a constitutional question and Endo is not?  
(a) Whenever the court interprets constitutional questions, the decision that the court reaches creates atmospherics that go in direction of saying that the constitution has bite in that area.   
(b) So when Douglas sidesteps political realities of internment to say that Congress and the executive do not have to be understood to have trounced on rights, the courts is nonetheless in the posture of lecturing Congress about constitutional rights.  

(4) Is Endo a counterweight to Korematsu to lessen the troubles of that decision?  Or is Endo’s constitutional lecture which comes on the same day as Korematsu too weak to count as a counterweight? 

K. 14th Amendment and Rational Basis Review for Equal Protection (Economic & Non-suspect classifications)

1. Applies to the federal gov’t

a) Bolling v. Sharpe (1954) – segregation of DC public schools; equal protection applies to fed gov’t through due process clause of 5th amendment

b) Requirements of equal protection are the same whether the challenge is to the federal gov’t under 5th amendment or the states

(1) “discrimination may be so unjustifiable as to violative of due process.”
2. Carolene products (1938)

a) Issue

(1) “Whether the Filled Milk Act of Congress which prohibits the shipment in interstate commerce of skimmed milk compounded with any fat or oil other than milk fat...transcends the power of Congress to regulate interstate commerce or infringes the Fifth Amendment.”

b) Reasoning

(1) Does underinclusiveness – the fact that Congress hasn’t gone after other industries – violate the economic substantive due process in the 5th amendment?   

(2) Strength of filled milk legislation

(a) The adulteration argument is a little flimsy, but the fraud case could work – oleo margarine worked b/c it was sold as the same color as butter – and the filled milk was sold as regular milk.

(b) But there was already labeling legislation out there – that the filled milk would have to have its ingredients listed.  Yet Congress noted that despite the labeling, people are still buying, so they obviously couldn’t be defrauded.  The Depression is still in full swing, and consumers with limited resources are still choosing the cheaper product.  

(3) Footnote 4

(a) What is famous about this case is footnote 4 – There may be a narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first 10 amendments, which are deemed equally specific when held to be embraced with the Fourteenth.

(b) Indicates that other types of classification used by legislatures should be subject to stricter scrutiny:

(i) Restrictions on the right to vote

(ii) Restraints upon dissemination of info

(iii) Interferences with political organizations

(iv) Prohibition of peaceable assembly

(4) Review of discriminatory statutes directed at discrete minority groups will be stricter:

(a) Religious groups

(b) National groups

(c) Racial minorities

(5) Relaxation of certain types of judicial review

(a) Congress is illustrating the types of due process claims which it will really examine – that economic due process infringement claims that hurts certain enumerated classes will be examined.

(b) But that legislation that benefited certain industrial groups will not be subjected to the same type of strict judicial review.  

(c) Notable b/c doctrine prior had been that economic due process had been the main substance of prior claims – the right to earn a living w/o legislative interference.  

(6) Development of modern day equal protection doctrine with different levels of protection for different classes

(a) “whether prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry. “

3. Railway Express Agency v. New York (1949)

a) Facts

(1) NY city regulation providing that no person shall operate an advertising vehicle; nothing shall prevent putting of business notices upon business delivery vehicles if vehicles are engaged in ordinary work of trade.

(2) Ostensible purpose was to increase traffic safety, but it meant that Railway Express Agency with lots of delivery vans could not rent space on their trucks, but NY times could.  

b) Reasoning

(1) Unequal treatment on the basis of such a distinction is not justified by the aim and purpose of the regulation – no greater distraction for Railways’ trucks than NY Times.  But this analysis is superficial, for “local authorities may well have concluded that those who advertise their own wares on trucks do not present same traffic problem in view of the nature or extent of advertising which they use...It would take a degree of omniscience which we lack to say that such is not the case.”

(2) Classification at issue relates “to the purpose for which it is made and does nto contain the kind of discrimination against which the Equal Protection Clause affords protection.”  

4. Williamson v. Lee Optical (1955) –  rational basis test very lax; as long as court can conceive of some basis

a) Facts

(1) SC upholds OK statute that prohibited optician to fit or duplicate lenses w/o a prescription from an optometrist or an ophthalmologist.

(2) Fed court had declared it unconstit since it failed the rational basis test b/c a prescription was unnecessary if a person broke a pair of glasses – the optician could measure the power of the lenses and duplicate them w/o prescription.

(3) OK law was most likely adopted to protect business for optometrists, but as long as Court can find legitimate purpose, it’s ok. 

(4) Involved challenges under both Due process  and Equal Protection clauses 

b) Douglas’ reasoning

(1) Court treats both clauses as affording same degree of protection in cases of ordinary social and economic regulation.  Whether Ps claimed that law violated their economic liberties or that the law made arbitrary distinctions, court subjected it to minimum rationality test.”

(2) OK law may exact a needless, wasteful requirement in many cases.  But it is for the legislature, not the courts, to balance the advantages and disadvantages of the new requirement.”

(3) “It is enough that there is an evil at hand for correction, and that it might be thought that the particular legislative measure was a rational way to correct it...”

(4) Possible legitimate purposes:

(a) Legislature might have concluded that the frequency of occasions where a prescription is necessary was sufficient to justify regulation...

(b) Eye examinations were so critical, not only for correction of vision but also for detection of latent diseases – every change needed an examination

(c) Freeing profession from commercialism

(5) Law might be illogical, but “day is gone when the Court uses the Due Process Clause to strike down state laws regulatory of business and industrial conditions, b/c they may be unwise, improvident, or out of harmony w/ a particular school of thought.”

5. City of Cleburne TX v. Cleburne Living Center (1985) p. 1119; rationality review w/ teeth; Marshall’s alternate test for review based on sliding scale of constitutional and societal interest at stake
a) Facts

(1) House purchased for group home for mentally retarded citizens

(2) CLC intended to comply w/ all state regs and applied for special use permit required for construction of “hospitals for the insane or feeble-minded, drug addicts, or penal or correctional institutions.”

(3) City Council denied permit and then CLC filed suit in federal court b/c if group’s residents were not mentally retarded, then its use would be permitted under city’s zoning ordinance.

(4) Claimed that city council’s decision was motivated primarily by the fact that residents were mentally retarded.

b) Holding

(1) Mental retardation is not a suspect-classification; should be subject to rationality review:  Race, alienage, or ethnicity is strict, gender is intermediate, all else is rationality review

(a) Past case law

(i) MA Retirement Board v. Murgi (1976) – Age discrimination subject to rationality review

(a) Where “individuals in group affected by law have distinguishing characteristics relevant to interests the state has authority to implement...the courts have been very reluctant...to closely scrutinize legis. choices as to whether, how, and to what extent those interests should be pursued.”

(b) Reasons why Mental retardation is not a suspect-classification; should be subject to rationality review

(i) How large and different group is to be cared for is complex and is matter for legis., not judiciary

(a) Those who are mentally retarded have a reduced ability to cope and function in world

(b) Very different – range from those who can live on their own and those who must be constantly cared for (immutable diff.)

(ii) Distinctive legis. process for mentally retarded demonstrates that they have unique problems but also shows that legis. have been addressing their needs w/o prejudice or antipathy

(a) Requiring strict scrutiny may impede legislature from acting

(iii) Legislative response negates any claim that mentally retarded are politically powerless

(2) Rationality review of zoning ordinance

(a) No rational basis for believing that home would pose special threat when other uses (nursing homes, private clubs, hotels, hospitals) don’t need special permit

(i) Fears on behalf of populace are not permissible bases for treating it differently; Palmore – private bias may be outside the law, but the law can’t directly or indirectly give them effect.

(ii) Across the street from a high school – worries that students would harass residents – but denying on basis of vague fears is not permissible

(iii) Five hundred year flood plain – but why would this be different concern than for nursing homes?

(iv) Size and number – but no restriction in other types of living places; congestion – why would this be different?

(v) ( Denial of permit rests not on rational reason, but on irrational prejudice

c) Dissent – Departure from standard rational basis (Marshall) – creates a better test for rational basis which varies with constitutional and societal importance of interest
(1) Rational basis is different from Williamson v. Lee Optical rational basis – The Court never sorts through record to determine if firm factual basis for the reason if you are employing rationality review.   In Williamson, as long as the Court could conceive of a rational basis, then it deferred to legislature.  
(2) The burden to disprove a rational basis rests with the attacker, not with the gov’t.  

(3) No foundation is built to determine when rational basis with teeth is employed.  

(4) “Level of scrutiny employed in equal protection cases should vary with “constitutional and societal importance of the interest adversely affected and the recognized invidiousness of the basis upon which the particular classification is drawn.”

(a) Interest of retarded in establishing group homes is substantial – deprives them of human freedom and fulfillment

(b) Mentally retarded have been subjected to length and tragic history of segregation and discrimination that is grotesque.  State laws frequently deemed them unfit for citizenship and segregated them into homes for life.  Also were marriage and sterilization laws.  They were also prevented from voting.  
(c) (Justifies heightened scrutiny
(5) Court says effectively that only discrimination available is that which courts can remedy  - why are courts deciding who may be benefited or burdened through legislation?

(a) What was once a natural and self-evidence ordering later comes to be seen as an artificial and invidious constraint on human potential freedom.  

(b) When judicial action has catalyzed legislative change, that change certainly does not eviscerate underlying constit. principle

(6) As with women, not all retarded people are alike in their capacities, so this shouldn’t be able to be used as a proxy.

(a) Heightened scrutiny is justified based on the fact that such classifications, as a factual matter are seldom relevant to legitimate state ends, and therefore are presumed to rest on prejudice and bigotry.  

(b) The problem with the “abnormal” status is that it misperceives the nature of the difference...

(7) Cleburne’s ordinance sweeps too broadly – means doesn’t fit ends – rests on prejudice.  But court only eliminates classification with regard to this particular case, and not others.  

(a) Overbroad generalizations are never permissible – require more narrowly tailored means

6. Romer v. Evans (1996) p. 1259
a) Facts

(1) 1992, Colorado voters adopted Amendment 2 by statewide referendum.  The drive for it came after several municipalities passed ordinances forbidding discrimination based on sexual orientation.  

(2) The amendment said that there could be no protected status based on sexual orientation on which to claim minority status, quota preferences, protected status, or claim of discrimination. 
b) Holding

(1) Amendment 2 does more than just repeal the county provisions.  Gays are put in a solitary class wrt transactions and relations in both private and gov’t sphere.  Amendment withdraws from gays, but no others, specific legal protection from injuries caused by discrimination and forbids reinstatement.  

(a) Colorado state and local gov’ts give heightened scrutiny to many additional traits (age, military status, marital status, pregnancy, parenthood, political affiliation, etc.) and reaches many different forms of private disc. than Congress can.

(b) Amendment 2 prevents gays from securing protection against injuries that the public-accommodation laws protect everyone else from.  It also nullifies specific legal protections for the targeted class in all real estate, insurance, health, welfare, private education, and employment transactions.  

(c) Also rescinds the Colorado Executive Order preventing disc in gov’t hiring

(d) Imposes special disability on gays alone – forbidden to seek safeguards that others enjoy.  

(2) Has no legitimate gov’t interest stated.  

(a) Bare desire to harm a politically unpopular group cannot constitute a legitimate gov’t interest.  

(3) If a law neither burdens a fundamental right nor targets a suspect class, will employ rational basis review.  But Amendment 2 has no rational relationship to legitimate state interest.  
(a) Amendment 2 defies this category, since it imposes broad and undifferentiated disability on single named group – exceptional and invalid form of legis.  

(i) Too narrow and too broad – identifies persons by a single trait and then denies them protection.  

(ii) Gov’t has to remain open to all – a law saying that it will be more difficult for people to access the courts for redress is counter our principles.  

(b) Sheer breadth is so discontinuous with reasons offered that amendment seems inexplicable as anything but animus towards gays; lacks a rational relationship to legitimate state interests.  

(i) So far removed from interests of conserving resources to fight other disc or preserving freedom of association that there is no rational relationship.  

c) Other ways in which decision could have been made

(1) Could have decided that for equal protection purposes gay classifications require heightened levels of scrutiny.    
(a) Scalia – said that you might have well have done this b/c effectively this is what happened.  

(2) There are some gov’t acts that are per se violations of the equal protection clause and that have that status separate and apart from the entire apparatus of levels of scrutiny.  There are some absolutes – this case is sui generic in the way it raises these per se issues.

(a) The state is not permitted to make classifications that make it harder for one group rather than all other groups to accomplish its goals through the political process.  The amendment makes it so that any other group seeking antidiscrimination legislation can do it on the local or state political level, but only on gay rights are those means foreclosed b/c you would have to get a state constitutional amendment.  

(b) Require certain scrutiny of any of the rules tinkering of the political process that disadvantages certain groups.  So you won’t ask about the gov’t interest, you will just prohibit gerrymandering.  Scalia – any time a state decides to issue legislation on the state level that preempts municipalities, or states decide to constitutionalize an issue, that happens – the people who want to organize to change a law no longer have access to the local gov’ts, the state legislature, etc.   Scalia says that it just the way politics goes – given that this happens all the time, a broad enough consensus means that the people can take this decision out of the hands of the legislature– federal constitutional does this through different levels of scrutiny for different classifications. 

(3) Palmore v. Sidoti – the legislature cannot act out of a naked desire to harm a politically unpopular group.   
(a) Animus can never be a valid gov’t interest.  This is a per se violation.  
(b) Scalia says that the majority has mistaken a Kulturkampf (culture battle)  for a fit of spite – the democratic process is a place where people make moral judgments about what the society should be.  
(c) The lottery cases – legislating morality by keeping them out of interstate commerce.  If a group is disfavored out of some moral objection to that group, this is not permissible.  
(d) Scalia says that the constituent group has had criminal legislation enacted against them, but not in Colorado.  So the people in Colorado are making a moral judgment, not out of animus, but they want the freedom to make their own moral judgments as landlords, employers, etc.  

(4) A simple status/conduct distinction – some people may be gay but not practicing, so it would be criminalizing a status offense.    

d) Evaluation
(1) Is the court simply convinced that prejudice lies behind this, so they are employing rational basis with bite?  But why do these particular groups get the benefit of the bite?  

(2) But with Romer, how could you determine the collective intent of the voters of CO?  Is this really a cultural meaning approach to how this culturally would be interpreted?  

(3) Could it be that the voters were in status competition?  Of trying to preserve the hierarchy?  It is a zero-sum game – giving special privileges to some takes it away from others.  
L. Gender and Intermediate Scrutiny

1. Introduction

a) History

(1) Women discriminated against under separate spheres argument through common law coverture or marital status rules.  Women could not make contracts binding on themselves w/o their husband’s consent.  

(2) Adkins uses the 19th amendment to invalidate a minimum wage statute binding only on women, but by end of 1920s, courts had limited 19th amendment only to voting.  

(3) Adkins was overruled in West Coast hotel, which upheld a differential wage statute for women than men.

(4) 14th amendment equal protection heightened scrutiny not applied to gender until 1976

(a) Goesaert v. Cleary (1948) said that only a minimum rationality standard applied to MI law forbidding women from working as bartenders unless their husband or father owned the place.  
(i) Court did not look to intent of legislature, but justified MI’s restriction through in terms of women’s traditional family roles – under control of men and morally appropriate behavior

(b) Hoyt v. Florida (1961)  upheld law which only placed women on jury lists when they requested, saying that women are center of home and family life.  

(c) We don’t have heightened constitutional scrutiny for gender until 1976 – Reed v. Reed – strikes down gender classification purporting to be based on rationality. 

(i) Under rational basis test, it would have passed since the measure was reasonable insofar as it reduce workload on probate courts by eliminating one class of contestants.  They also argued that the classification was reasonable since men are more likely than women to have knowledge of business affairs – women not engaged in industry, politics, etc. like men.  

(ii) Reed purports to only apply minimum rationality standard, but strikes down ID law requiring men to be administrator of estates when both man and woman are equally qualified.   

(iii) In the same period the ERA is being promoted, but it wasn’t ratified – the book says that the reason for its failure was Roe v. Wade – anti-abortionists realized that if there really was equal protection then abortion would be guaranteed. 

b) Questions

(1) To what extent is gender like race or not like race?  Does it justify the differences in treatment?  

(2) How likely is gender classification likely to get it right?  Are the only legitimate distinctions the ones that are biologically based?  

(3) What does under-representation mean?  Are women the only people who can represent women?  Is the court making a shift saying that official measures of

c) Methods of enforcing social hierarchy for women

(1) Segregation, but limited to facilities like education

(2) Role differentiation – through expectations about family life and paternalism/pseudo-chivalry

(3) Biology – to what extent invocation of biological differences is appropriate and to what extent it disguises or misrepresents social structures that subordinate women to men – have to look past traits considered in isolation, and towards the social structures, institutions, sets of social meanings behind them...

d) Is sexism deeper than racism?  

(1) Harder to detect and eradicate

(2) Less unequivocally regarded as unjust and unjustifiable

(3) Sexism should be though to take sex into account in a certain way, in the context of a specific set of institutional arrangements and a specific ideology which together create and maintain a system of unjust institutions and unwarranted beliefs and attitudes. 

(4) Social memory of gender relations creates image of a quiet passive consensual shift rather than one of conflict – outside of the public realm in private lives – this view of gender politics insulates the gender order from political contestation
(5) MacKinnon

(a) Gender is a system of social hierarchy and inequality – the discourse that centers on gender serves to cover disparities of power. 

(b) Difference is the velvet glove on the iron fist of determination – the problem is not that differences are not valued, the problem is that they are defined by power.   

(c) If differences were the problem, gender neutrality would make sense as an approach.  Since hierarchy is the problem, it is inadequate to say that you can be gender-blind when trying to rectify it.  

(d) The sexuality of one sex is a social stigma, a target, and provocation to violation, the sexuality of the other is socially a source of pleasure, adventure, power (potency), and a focus for deification, entertainment, nurturance, repression – the sexuality of each is different, but not equally socially powerful.   

e) Ely - Women, since they are not minorities, have “chosen” to accept overdrawn stereotype and thus have nothing to “correct”.   If there are laws enacted against them in the future, it will be b/c women have chosen not to protect themselves.  

(1) Isn’t this true just if women were majority of legislators rather than voters?  

(2) If the 19th amendment is predicated on idea that men cannot adequately represent women as voters, why are men better able to represent them as legislators?  

2. Frontiero v. Richardson (1973) p. 989; establishes heightened standard of review for sex classifications; outlines reasons for heightened standard
a) Facts

(1) Congress established scheme to attract career personnel through reenlistment by giving dependents comprehensive medical and dental care and increased basic allowance for quarters.

(2) Serviceman may claim wife as dependent w/o regard to whether she actually is dependent, but servicewoman may not claim her husband as a dependent unless he is actually dependent on her.

b) Rational basis test
(1) Under rational basis test, this would have passed since differential treatment would have lead to considerable savings of administrative expense and manpower (ends) since husbands traditionally aren’t dependent, while wives are (classification).  

c) Reasons for intermediate scrutiny for sex classifications
(1) History of sex discrimination through romantic paternalism notions.  

(2) Women still face pervasive sex discrimination.

(3) Sex is an immutable characteristic; imposition of special burdens on particular sex violates basic concept of our system that legal burdens should bear some relationship to individual responsibility.

(4) Sex frequently bears no relation to ability to perform or contribute (differentiates it from non-suspect classifications

(5) Congress has legislated in a sex-sensitive way:  Title VII of Civil Rights Act, ERA, etc.

d) (Says that sex is strict scrutiny???

(1) No evidence to show that cost of evaluating dependency status of wives would be more expensive that granting dependency status to all husbands.  

(2) Evidence was gathered through affidavits rather than through more thorough hearings process.  

(3) Values of equal protection trump administrative ease and efficiency

(4) Represents arbitrary legislative choice forbidden by 14th amendment b/c it is dissimilar treatment for similarly situated men and women

e) Powell concurrence

(1) Not all sex classifications should be strict scrutiny

(2) Reed didn’t add sex to list of suspect classifications

3. Craig v. Boren (1976) – Court finally agrees to intermediate standard for gender
a) “must serve important governmental objectives and must be substantially related to achievement of those objectives.” 
4. US v. Virginia (VMI Case) (1996) p. 1025

a) Facts

(1) Female student wanted admission to VMI and was denied.  She sued Commonwealth for exclusion of women from VMI.  

(2) In the two years prior, VMI had received 347 apps from women.  VMI is sole single-sex school among VA’s 15 public schools. 

(3) VMI’s mission is to produce “citizen-soldiers”, men prepared for leadership in civilian life and military service.

(a) Prime place is to character development – uses “adversative method” modeled on English public schools through intense and grueling hazing rituals and physical conditioning – the rat-line.  A hierarchical system of privileges and responsibilities, the dyke system for assigning mentors, and a stringently enforced honor code against stealing, cheating, or lying.

(b) Only about 15% of graduates go into career military service

(c) There is very little privacy – everyone lives together in barracks and there are no blinds on the windows.

(4) Women’s admittance

(a) Could achieve at least 10% female enrollment (sufficient critical mass to provide good educational env)

(b) Some women are capable of all of activities required

(c) VMI would become better training program from perspective of armed forces, since it is mixed-gender.  

(5) District Court’s ruling

(a) VMI’s unique method of instruction added diversity

(b) Single-sex status would be lost and with it some aspects of school’s distinctive training method – allowances for personal privacy and changes in physical education.

(6) Fourth Circuit reversed

(a) A policy of diversity which aims to provide an array of educational opportunities, include single-gender institutions, must do more than favor one gender

(b) Neither the goal of producing citizen soldiers nor VMI’s implementing methodology is inherently unsuitable for women

(c) Allowed school to choose three options: admit women, establish parallel institutions, or abandon state support.

(7) VMLI was created, but was fundamentally different

(a) Was at Mary Baldwin college, an all-women college.

(b) Did not employ adversarial method – used more of a cooperative method.

(c) Mary Baldwin only offered degrees in liberal arts, not engineering and sciences.  

b) Intermediate scrutiny analysis
(1) Determine whether justification is exceedingly persuasive – burden rests on the state to show this.  Justification must be genuine, not hypothesized or invented post hoc b/c of litigation.  

(2) State must show that classification based on gender serves important gov’t objective

(3) Discrimination means employed are substantially related to the ends

(4) The means are not  based on overly broad generalizations about different talents or abilities between men & women. 

c) Analysis of VA’s justifications

(1) Violates equal protection requirement – justification given is discriminatory

(a) Benefits of single-sex education; furtherance of diversification of educational opportunities in state

(i) Benign justifications offered in defense of categorical exclusions will not be accepted automatically, a tenable justification must describe actual state purposes, not rationalizations.  

(ii) Has not shown that VMI was established to diversify, by categorical exclusion of women, educational opps in state

(iii) VA’s other public universities had very long and drawn out battles for coeducation, like the University of VA.  Single-sex education was traditionally used to preserve male superiority.

(b)  Adversative method of training provides educational benefits that can’t be made available to women w/o changes

(i) Methodology could be used for training women w/ only minor changes

(ii) Some women are capable of physical training regime

(iii) Education should be designed around the rule (women do better in cooperative envs) than the exception

(iv) Courts have to take a hard look at generalizations or tendencies advanced in support of disc.  

(v) The question is not whether women should be forced into the method, but about whether constitutionally should have a right to be admitted to the school.  

(c) Self-fulfilling prophecy of destruction of VMI through admission of women

(i) Same thing happened in coeducational change of all universities and graduate schools – they all said the same thing.  
(ii) Women have successfully entered federal military schools and have not significantly changed the character of the schools

(d) Mission of creating citizen-soldiers would be undermined

(i) Goal would not be substantially advanced by continuing to exclude women in total disregard of individual merit

(2) Has to show that remedial proposal is directly addressed and related to violation

(a) VWIL is not a military institute, no adversarial system, don’t live together or in barracks, doesn’t foster egalitarian ethic.

(b) VMI said that the “most important part of the experience occurred in the barracks”, yet they didn’t reproduce that at VWIL.

(c) Generalizations about the way women are (more cooperative) no longer justify denying opportunities to women whose talent and capacity place them outside the average description.  

(d) Resources allocated are totally different.  – no equality of opportunities.  

5. Tuan Anh Nguyen v. INS (2001) Supp 199
a) Facts

(1) Federal statute automatically grants American citizenship to child born out of wedlock in foreign country if born to an American mother, but denies citizenship if father was only American parent unless paternity decree is entered before the child turns 18.

(2) Nguyen was born in Vietnam to American father and lived with father after age six and became permanent resident.

(3) Nguyen was convicted of sexual assault on a minor and INS was going to deport him, so father established paternity and petitioned for him to stay.  

b) Analysis

(1) Importance of assuring that biological parent-child relationship exists.

(a) Classification on gender is based on significant different in respective relationship to potential citizen at time of birth.  

(b) Relationship is verifiable from birth itself – fathers and mothers are not similarly situated wrt proof of biological parenthood.  Mother’s relationship is proved through birth itself – so same affirmative steps not necessary.  

(c) Law provides three ways for father to establish paternity: legitimation, paternity oath, court order – designed to ensure acceptable documentation of paternity.

(d) Although DNA testing is readily available, Constitution does not mandate that Congress elect one particular mechanism among many possible methods of establishing paternity, even if other mechanism is better method.

(2) Whether means fit ends

(a) Use of gender terms takes into account of biological difference in parents and dissimilar situations
(3) Ensure potential for developing relationship

(a) Mother automatically has opportunity in birth itself

(b) Not always certain that father will know of child or that mother will know father’s identity

(c) Have to ensure that there is some opportunity of a relationship – provide occasion for initial point of contact

(d) Scientific proof through DNA testing does nothing by itself to ensure contact between father and child

(4) Whether means fit end

(a) Required it to happen before 18 – chance to start relationship while child is a minor

(b) Easily administered scheme to promote different but still substantial interest of ensuring at least an opportunity for a parent-child relationship to develop

(c) All it has to do is demonstrate that means are substantially related to ends, not that it will achieve ends in every case

c) Dissent

(1) Requirements

(a) With heightened scrutiny, burden should be on the state

(b) Justification must be exceedingly persuasive

(c) Justification must be genuine, not invented for litigation.

(d) Overbroad sex-based generalizations are impermissible even when enjoying empirical support

(e) Means/End fit must be substantially related ( most important difference between heightened and rational scrutiny

(2) Analysis

(a) Biological parent-child relationship

(i) INS doesn’t rely on this interest in their brief 

(ii) 1409(c) imposes no burden of proof on mothers, so in terms of means/ends fit (ensuring relationship exists so illegals don’t sneak in) this is a major hole.  

(iii) Why does limit on amount of time (18 years) do towards proving biological relationship?  DNA testing negates this...

(iv) Mother’s relationship to child may be immediately verifiable to those at the birth, but not to the INS, who wasn’t there

(v) Less discriminatory means available to accomplish same ends – require DNA testing from everyone.  

(a) Existence of comparable or superior sex-neutral alternatives in prior cases has been powerful reason to reject sex-based classification

(b) Ensure relationship

(i) Far too attenuated for provision to be upheld

(ii) Court focuses on opportunity rather than reality – where there is an actual relationship, it does all of the work in rendering appropriate a grant of citizenship

(iii) Can’t a relationship develop after the child is over 18 years of age?  

(iv) Child could also obtain adjudication of paternity absent any affirmative act by the father, or even against his wishes

(v) Sex neutral alternatives would replicate and possibly exceed whatever fit there is between existing means/ends

(a) Could require some degree of regular contact; although more difficult to monitor, administrative convenience has been rejected as a justification for sex-based classification (Frontiero)

(vi) Is based on stereotype, not physical difference – that mothers are more caring and forge stronger bonds w/ kids

(a) Craig v. Boren – general classifications that rest on stereotypes violate Equal Protection even when empirical data

(b) Stereotypes are not defined to only be insulting, but rather whether they rest on simplistic, outdated assumption that gender could be used as a proxy for other, more germane bases of classification (MS Univ Women v. Hogan)  

(c) Decision reflects stereotype about male irresponsibility more than anything...

(vii) Physical differences don’t justify classification – mothers may be torn apart from children after birth just as easily as fathers 
M. Selective Incorporation and the 14th amendment

1. Overview
a) What has been selectively incorporated

(1) First Amendment:  free establishment clause, free exercise clause, protections of speech, press, assembly, petition

(2) Fourth Amendment:  unreasonable search and seize, warrant for probable cause, exclusionary rule – evidence seized in illegal search

(3) Fifth amendment:  double jeopardy, protection against self-incrimination, just compensation for takings

(4) Sixth amendment:  speedy and public trial by impartial jury, chance to confront adverse witnesses, compulsory process for witnesses, assistance of counsel for criminal trials

(5) Eight amendment: prohibition against excessive bail and cruel and unusual punishment

2. History
a) Post-slaughterhouse and selective incorporation

(1) The state does start to use the due process clause to protect economic rights.

(2) Eventually a process of selective incorporation through which 14th amendment due process clause is taken to be the basis for incorporating many provisions of the Bill of Rights into 14th amendment due process which can be invoked against the states.  

(3) They are good law in the sense that privileges and immunities are treated as an empty clause, but selective incorporation does give teeth back to 14th.

b) Incorporation and Shelley v. Kraemer
(1) This period is when incorporation ideas come philosophically to a head – the net result is that there are very few aspects of the Bill of Rights that have not been applied to the states (civil juries, grand jury requirements).  
(2) This illustrates the power of the 14th amendment in applying what was originally intended as a Bill against the federal gov’t affirming states’ rights to then be turned back against the states.  
(3) Incorporation arises out of a political period in which particular concerns about free speech and political activity and Southern criminal justice are paramount.  
(4) The court was creating opportunities for itself to deal with race and racial segregation after Plessy.  
(5) In the 1920s, the Supreme Court had struck done racially discriminatory zoning ordinances even where ordinance had enforced existing zones.      
(6) Shelley was still surprising, even though the DOJ was supporting it, b/c of the breadth of the State action theory that was being articulated here.  
(7) Zoning ordinances are easy state action, since the state is specifically acting to enact an ordinance.  But the state action here is simply the state courts being open for the enforcement of private agreements.  There are questions of privity and substantive law that can determine whether contract is enforceable, but the idea that you can go to court to enforce a private contract or private property agreement was always considered not to be public law.  Government enforcement is necessary to reinforce the private right to contract, but it was not seen as state action.  

VIII. Substantive Due Process

A. Economic Substantive Due Process

1. Definition

a) Constitutional Rights concerning the ability to enter into and enforce contracts; to pursue a trade or profession; and to acquire, possess, and convey property

2. Grounds for challenging economic regulation

a) Article I, Sec. 10, Contracts Clause – no impairment of obligations of contracts

b) 5th amendment takings clause – nor shall private property be taken for public use (now applied to the states after 1897)

c) 5th and 14th amendments – neither federal nor state gov’ts can take a person’s property (or life or liberty) w/o due process of law.

d) Due process also used to protect freedom to pursue livelihood, freedom of contract, freedom to practice trade or professions.

e) Dormant commerce clause – limits ability of states to burden interstate commerce or discriminate against out-of-staters

f) Procedural due process – taking of property, life, liberty

g) Equal protection under the laws – taking of property

h) 10th amendment

3. Historical Overview

a) Framers

(1) Charles Beard – claims Wealth was the primary impetus for constitution – protect property and wealth.  

(2) John Locke – people consented to be governed to protect property

b) Lochner era

(1) Many state laws declared unconsist – state minimum wage and maximum hour statutes through violation of 14th amendment by impermissibly interfering w/ freedom of contract.

(2) Contracts clause not often used, protection fo freedom of contracts under due process made contracts clause superfluous.

(3) Freedom of contract under due process limited gov’t ability to impair existing contracts and to regulate content of future contracts; contract clause always confined to former.  

(4) Court used federalism to limit ability of Congress to regulate the economy

(5) 19th century – 1937:  Court narrowly defined scope of Congress’s powers under commerce clause and found that 10th amendment reserved zone of authority exclusively for states.

(a) State laws declared unconstit under due process clause of 14th amendment

(b) Congress laws declared unconstit under 10th amendment

(6) 1937:  Court adopted policy of great deference to gov’t economic regs – Court didn’t protect freedom to contract under due process nor limit Congress’ ability to reg economy based on federalism or narrow definitions of federal power.
4. Property Rights considered natural law

a) Calder v. Bull – CT law that set aside probate decision was considered unconstit.

b) Fletcher v. Peck – natural law principles used to declare state law unconstit for rescinding vested property rights

5. History

a) Initial rejection of economic substantive due process

(1) Murray – due process is met so long as gov’ts procedures accord with law

b) Slaughter House – rejected economic substantive due process claim 

(1) Majority:  Miller

(a) Due process will never be relevant – “under no construction of that provision that we have ever seen, or any that we deem admissible, can the restraint imposed by the State of Louisiana upon the exercise of their trade...be held to be a deprivation of property within the meaning of that provision.”  

(2) Dissent:  Field and Bradley in dissent said that due process limited ability of state to adopt arbitrary laws, especially those that interfere w/ property rights.

(a) If being able to slaughter anywhere is a kind of property, then an economic due process claim could be made.

(b) Right of freeman was right to adopt trade – choosing one’s calling is a fundamental liberty.  

(c) Interpreted liberty and property in due process clause as protecting right to practice trade or profession.  

c) Increasing gov’t regulation in 1870s 

(1) Great pace of industrialization and concentration of economic power in the large corporation created pressure for gov’t to adopt regulatory laws.

(2) Midwesterners and Southern farmers complained of monopolistic rates by railroads, grain elevators, and banks.

(3) Factors workers and miners – violent strikes against low wages, poor & unsafe working conditions and long hours. 

(4) Under pressure of social discontent, gov’t started in 1870s and 80s regulating railroad and grain operator rates, labor relations...

(5) Corporations lawyers were pressing courts to protect rights of property owners.  

d) Laissez-faire belief in unregulated economy:  Economic substantive due process dominated as Court’s method to protect economic liberties

(1) Social Darwinism – society would thrive with least gov’t reg so as not to interfere with allowing “Best” to advance and propser

(2) Gov’t regs that unduly interfered w/ natural rights of people to own and use property and with basic liberty of freedom to contract

e) Cases post-Slaughterhouse

(1) Munn v. Illinois (1877)

(a) Supreme Court continues to reject du process challenges to gov’t economic regs, but Supreme Court indicated in dicta that it would invalidate laws as violating due process if they interfered w/ natural justice

(b) Central question would be whether property is “affected with a  public interest, b/c when one devotes his property to a use in which the public has interest, he in effect, grants public interest in that use and must submit to be controlled by public for common good.

(c) For judiciary to determine reasonableness of state reg, but controlling fact is power to reg – recourse must be had thru polls.  

(d) Police power of state allowed it to regulate conduct of citizens towards one another and manner in which each shall use his property, when such regulation becomes necessary for public good.  

(2) Railroad Commission cases (1886)  

(a) Upheld state law regulating RR rates, but indicated that due process could be used in future

(b) Power to regulate is not a power to destroy.  Cannot require RR to carry persons or property w/o reward, neither can it do unjust taking, or w/o due process of law. 

(3) Santa Clara County v. Southern Pacific RR (1886)

(a) Person in due process clause of 14th amendment can embody corporation 

(4) Chicago, Burlington, & Quincy (1897)

(a) First incorporation of Bill of Rights to states was 5th amendment takings

f) 1937 – current:  Court has been very reluctant to use economic substantive due process or safeguard economic liberties in the same way as before.  

6. Why was there so much concern about regulation of labor?

a) Workers themselves wanted to control the hours and pacing of work – crafting unions had wanted this for some time.  

(1) Prior to the industrial revolution, in the cottage industry, workers themselves controlled output and means of production.  

(2) As the shift of power moved to capital, this tension evolved.  There was a loss of dignity to workers when this shifted.  

b) The social question (distributive) was the subject on Congressional hearings in 1883.  Newspapers were full of “Should capital or labor rule” and “struggle of the classes.”

(1) The Knights of Labor were formed in 1869 to break the power of capital and shift the power to the productive classes.  The only exclusion for laborers to joining the Knights was for lawyers.  

(2) There were highly publicized strikes in the late 1800s and membership doubled in ’84 and ’85.  

c) Problems that labor statutes aimed to solve:  

(1) Imperfect information (availability of jobs – communication was poor)

(2) Unequal bargaining power

(3) Monopoly

(4) Externalities not being taken into account – effects on third parties

(5) Collective action problems – organizing

(a) Workers thought it was their problem to deal with unemployment – to ration working hours to allow for more jobs.  

(b) If you can control who gets to enter the field – within in the community of bakers, they want to take care of everyone’s welfare.  

(c) If you did not have enough jobs, then there would be an army of unemployed who would drive wages down.  

(6) Transaction cost problems

(a) No time for meetings

(b) Cost of organizing

(c) Transportation to other jobs

d) Myth about the Lochner period

(1) General view is that this era is a legislative dark period with very little social legislation, but this is not true.  The progressive era begins in the early 1900s, but the Lochner period is marked by a coalition of worker rights groups with social scientists.  

(2) Courts were a throwback, but states were passing lots of legislation for worker rights – minimum wages

7. Problems with the Lochner era

a) Doctrines forumulated by Court were undesirable – Court was wrong in protecting freedom of contract as fundamental right and that it erred in concluding that gov’t could only interfere to enhance public health, safety, morals

(1) Gov’t should be able to reg w/ other goals in mind – worker safety, consumers, general public.

(2) Unequal bargaining power made real freedom of contract illusory

(3) Commitment to laissez-faire economics was really just privileging the powerful over the weak

(4) ( Court should defer to laws regulating the economy and protecting workers and consumers

b) Decisions were inconsistent

(1) Allowed maximum hours laws for women, but not minimum wage

(2) Permitted maximum hour laws for coal miners and manufacturing workers, but not bakers

(3) Allowed gov’t price controls for grain elevators, but not gas

(4) (Court should articulate and more consistently follow constitutional principles

c) Too much judicial activism

(1) Unelected judges were unduly substituting their values for those of popularly elected legislatures to protect rights that were not expressly state in the constitution.

(2) (Judiciary should defer to legislature in areas regarding economic regulation

8. Demise of Lochnerism

a) Intellectual Foundations under attack

(1) Freedom of contract and property rights were not natural liberties, but instead (legal realist position) reflected political choices – using freedom of contract to invalidate state laws was a political choice that favored employers over employees and corporations over consumers.

(2) The court’s decisions were not “restoring the natural order which had been upset by the legislature, b/c there was no natural economic order.” (Epstein)

(3) If it was political choices – political question – the court shouldn’t intervene.  

b) Court was ready to allow more gov’t regulation b/c of the Depression

(1) 1934 Nebbia – upheld NY law setting prices for milk.  Court questions broad theory behind basic premises of Lochner that gov’t could only regulate to achieve a police purpose and Court needed to be aggressive.

(2) 1934 Home Building and Blaisdell – upheld constit. of MN law preventing foreclosures of mortgages for emergency procedures.  

(3) 1936 – Morehead v. Tipaldo:  declare uconstit. Minimum wage for women – last economic liberty ruling.

c) End of Lochnerism

(1) Justice Roberts switched sides (substantive due process case and scope of Congress’s commerce power) in West Coast Hotel.

(2) FDR announced his court-packing plan.

(3) Signaled end of Lochnerism – West Coast Hotel (1937) overruled Adkins and Morehead.  

(a) Made it clear that they were abandoning principles of Lochner  -exploitation of workers was now a valid reason.

(b) Carolene products – reaffirmed West Coast Hotel ruling.  Established rational basis review for economic regs.  

d) Court approves virtually all regulation post 1937

(1) Not one state or federal economic regulation has been found unconstitutional as infringing liberty of contract as protected by due process of 5th or 14th amendments.

(2) Any conceivable purpose is sufficient – if the law reasonable attains the end, did not need to be narrowly tailored to reach the end.  

9. Post-Lochner themes (until 1937)

a) Freedom to contract was a right protected by the due process clauses of 14th and 5th amendments

b) The gov’t could only interfere w/ freedom of contract to serve valid police purpose of protecting public health, safety, or morals

c) The judiciary would carefully scrutinize legislation to ensure that it served a police purpose

10. Lochner (1905)

a) Facts

(1) Facts

(a) Lochner says that there is a right to contract – he was the baker who was convicted for employing a baker more than 60 hours in one week.

(b) Lochner says that he is being deprived of his property – his right to freedom of contract – to contract bakers for any amount of time.  Liberty of contract is generally thought of to go both ways – freedom of contract for both parties involved.  

(c) In some cases it is the regulated group themselves who is bringing suit – people who may want to work longer hours.  Sometimes the interests of the beneficiary class are split – union v. nonunion shops.  Once hours are limited, then union shops can effectively use striking as a bargaining tool.  

(d) The bakers had convinced the legislature to pass this law and they had their own journal to publicize this issue and state the issue in broader terms.  

(e) But the issue was more about power than it was about health issues...

b) Holding

(1) Freedom of contract is a basic right protected as liberty and property rights under the due process clause of 14th amendment.  

(a) Liberty includes right to enter into all contracts which may be proper, necessary, and essential to carrying out trade or profession.

(b) General right to make contract in relation to business is party of liberty of individual protected in 14th amendment

(c) State cannot take away liberty even with due process of law.  

(2) Gov’t could interfere w/ freedom of contract only to serve valid public purpose (public safety, health, or morals)

(a) If the state is acting outside of what Supreme Court decides is sphere of police power, then it is acting illegally outside of its powers – the same way a trustee of a trust is acting outside of its powers if it uses it fiduciary powers to hurt their trustee.  

(b) Property and liberty are held on such reasonable conditions as may be imposed by the governing power of the stae in the exercise of those powers.  

(3) It was the judicial role to carefully scrutinize legislation interfering with freedom of contract to make sure that it served a police purpose.

(a) Is this a fair reasonable, and appropriate exercise of the state, or is it an unreasonable, unnecessary and arbitrary interference with the right of the individual to his personal liberty....to enter in contracts in relation to labor...

(b) Many laws purpoting to be police power are really redistributive or to help particular group at the expense of others

c) Other Issues

(1) Court allowing in wide scope of scientific data as evidence – the Brandeis brief

(a) Harlan was drawing on extensive scientific data that was pulled together in an empirical brief that was filed with the Supreme Court that was developed by the bakers and their supporters in anticipation of this problem – trying to make the case that the legislature could conclude that long hours of baking was hazardous, since you could regulate the hours of workers in particularly hazardous occupations.  

(2) How to characterize a statute as whether it is a labor statute (invalid) or health statute (valid)

(a) Characteristics

(i) Goals/Ends

(ii) Effects

(iii) Methods/Means

(b) A reasonable person could conclude that it is a health statute, so Holmes says that there should be deference to the legislature.  But then if it is not a health statute, then he says he will not express an opinion on the constitutionality of the statute.  

(3) What if it is a labor statute, is it still within the state’s power to intervene in the freedom to contract for labor?

(a) There could be other reasons – happiness, social well-being, general welfare of the people, public morals.  The state has traditionally regulated in these areas, so labor regulation could be considered to be in this sphere.  

(b) What about spreading the wealth – creating more positions for bakers by shortening the hours?

(i) States traditionally legislated to keep paupers and vagrants out since it was within their realm to provide for the general social welfare – supporting the poor

(a) The immigration statutes 

(b) Legislation to exclude freed slaves from states

(c) State Legislation to prevent revolt or insurrection – stop the possible underpinnings of revolt in all situations

(ii) The court is very suspicious of redistributive efforts...

(c) Is it just a redistributive issue (class legislation) of spreading the wealth?

(i) There was a lot of concern about redistributive pressures being put on minority of creditors by the majority of the population who were indebted to those people.  Majoritarian concerns for wealth redistribution were real at that point.  

(ii) Can you say that there is a broader public interest at stake when it is purely redistributive statute?  

(iii) Court’s answer

(a) If there are too many bakers, then those extra bakers Part of liberty of contract and laissez faire economics is that if you leave the market alone, then it will take care of itself.  

(b) The market answer is far more likely to come up with the right answer, rather than a pushy majority influencing the legislature.  

(4) Is the freedom to contract a fundamental human right, or is it a matter of the state’s responsibility to ensure optimal social welfare?

(a) If there huge inequalities in baseline assets and in bargaining power, then only one has liberty of contract and the other has duress.  Then one side should not be able to enjoy the liberty which has the effect of denying the other side liberty.  

(b) Regulating freedom of speech (denying it to those powerful minorities who have control over the presses and are interfering with real public debate) to create a robust public debate – is the burden placed on the regulators to great?  Can we assume that tinkering with these freedoms are going to lead to greater freedom or less freedom? 

(c) At what moment do you look at to determine bargaining power – the isolated moment when they sit down to bargain, or do you look at previous state intervention to determine the baseline – incentives that the state provided for expansion of the railroads, allowing for indentured labor, etc.  

(d) If you truly believe in a fundamental right to contract on the terms they choose, then why is it more problematic if it is a labor regulation rather than a health regulation?

(i) Leaving it to the market means that the risk will be adequately compensated – that people will trade less years of their life for compensation.  

(ii) If you say that the health isn’t the health of the worker itself or his family – since he can freely contract for adequate compensation for his health – you argue that it is for the health of third parties involved (the people eating the bread).  The public as a third party have interests that can’t be protected through a system of liberty of contract.  

(a) But as long as there is perfect information – a signaling system that shows the risks involved in the production process – then the market can still work it out.  

(b) So with perfect information, the fact that it is a health regulation shouldn’t make any difference.  

(5) Why is freedom of contract so important to the court?

(a) The history of slavery – denial of freedom to contract.  

(b) It is a kind of nostalgia – reaching back to older ideals to define the country in a time of great change and national expansion.  

(c) How do we look at this problem – take off the New Deal glasses of labor regulation and history. 

11. Adkins v. Children’s Hospital (1923) p. 391

a) Background

(1) Review of a DC statute (counts as a fed statute) for minimum wage law for women, but not men

(2) Deals with 5th Amendment due process claim

b) Holding

(1) Payment of a minimum wage (relying in part on 19th amendment to say that differences between men and women in their need for legl protection “have come now almost, if not quite, to the vanishing point.”)

12. Nebbia (1934) – establishes due process rational review requirements  p. 415
a) Background

(1) Price-setting legislation by the state of New York to uphold the price of milk, which has been dropping.  Board established the price of milk.

b) Due process requirements

(1) Cannot be unreasonable, arbitrary or capricious

(2) Means have to have real relation to the object (ends)

c) Public interest requirement v. laissez faire economic theory

(1) Price fixing is allowed as long as it to address something in the public interest.  T

(2) here is no claim of monopoly here, but there are other claims of market failure at issue here.  

(3) Roberts says that “‘affected with the public interest’ mean no more than an industry, for adequate reason, is subject to control for the public good”  

(4) Strong signal that Roberts will pay attention to what country needs – ruthless competition has led to the problems.   This is in direct conflict with laissez faire economics – that the market will regulate itself.  

(5) Roberts –we will allow the state to address ruthless competition as an evil to be addressed by the legislature.  

13. Perry v. United States:  Congress abrogating gold standard and responsibility of gov’t to pay existing contracts in gold (not in casebook) (1935)

a) Holding: Court upholds the Gold Clause Resolution (1933) authorizing devaluation of the dollar and suspension of gold payments in gov’t and private contracts.  Roberts is part of majority.   

b) Were this legislation passed by the states, it would violate the Contract Clause.  But the contract clause does not apply to the fed gov’t on its face, it only applies to the states.  What FDR wants to do is substantively constitution.

c) But a majority of the Court is not happy, but is still convinced that the fed gov’t can claim sovereign immunity.  

d) Can dispose of case prior to merits on sovereign immunity and not reach substantive constitutional issues.

(1) Shows how unhappy the court is that they do reach the substantive issues and says that Congress is acting outside of the bounds of its power, but then says that there is sovereign immunity.

(2) Shows that Court does not trust Congress as a constitutional actor – that they are engaging in overreaching that Court does not like.    

(3) Bad way to start off the relationship between FDR’s Congress and the Court.  

14. Morehead v. New York ex. rel Tipaldo (1936) – strikes down minimum wage statute for women; p. 426

a) NY statute declaring minimum wage statute for women

b) Court, relying on Adkins, strikes down statute

c) Debate among contemporary scholars as to whether Roberts would have voted to overturn Adkins if the had thought he was being asked to do so.  

d) Cohen, leading FDR legal advisor, drafted NY state law in ways that made it arguably distinguishable from Adkins.  

15. West Coast Hotel v. Parrish (1937) – upholds minimum wage law for women

a) Expressly overturns Adkins and Tipaldo

b) Viewed by some as turning point in Court’s repudiation of Lochner, particularly Sunstein – stressing Court’s rejection of view that common law entitlements are proper baseline against which to judge gov’t regulation

c) West Coast Hotel stresses non-absolute nature of the Contract Clause and that the police power of the state has always been broad.  

(1) “What is this freedom of contract?  The constitution does not speak of freedom of contract.  It speaks of liberty and prohibits the deprivation of liberty without due process of law...Regulation which is reasonable in relation to its subject and is adopted in the interests of the community is due process.”  

d) The threads that substantive due process is always subject to the power of the state to legislate in the public interest has always been there, but what is shifting is that legislation aimed at a particular group can be understood to be in the general public interest.  

(1) “There is an additional and compelling consideration which recent economic experience has brought into a strong light.  The exploitation of a class of workers who are in an unequal position wrt bargaining power and are thus relatively defenseless against the denial of a living wage is not only detrimental to their health and well being but casts a direct burden for their support upon the community.”

e) Court packing plan and West Coast hotel

(1) West Coast Hotel – Roberts switches his vote and the Court invalidates Adkins.   But Roberts had already voted on the case before the court-packing plan was introduced.  

(2) The new way to explain this was that the Court was responding to the landslide victory for FDR.  

(3) There was debate that FDR should go for an amendment rather than court-packing that would allow Congress to overrule Court by 2/3 majority to model when Congress v. Supreme Court should get to have its way in response to an electoral affirmation of a set of policies with which the Court disagreed.  

16. Carolene products (1938)

a) Issue

(1) “Whether the Filled Milk Act of Congress of 1923 which prohibits the shipment in interstate commerce of skimmed milk compounded with any fat or oil other than milk fat...transcends the power of Congress to regulate interstate commerce or infringes the Fifth Amendment.”

b) Reasoning

(1) Does underinclusiveness – the fact that Congress hasn’t gone after other industries – violate the economic substantive due process in the 5th amendment?   

(2) Strength of filled milk legislation

(a) The adulteration argument is a little flimsy, but the fraud case could work – oleo margarine worked b/c it was sold as the same color as butter – and the filled milk was sold as regular milk.

(b) But there was already labeling legislation out there – that the filled milk would have to have its ingredients listed.  Yet Congress noted that despite the labeling, people are still buying, so they obviously couldn’t be defrauded.  The Depression is still in full swing, and consumers with limited resources are still choosing the cheaper product.  

(3) Footnote 4

(a) What is famous about this case is footnote 4 – There may be a narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first 10 amendments, which are deemd equally specific when held to be embraced with the Fourteenth.

(4) Types of legislations to be subjected to a stricter scrutiny that are restricting political processes:

(a) Restrictions on the right to vote

(b) Restraints upon dissemination of info

(c) Interferences with political organizations

(d) Prohibition of peaceable assembly

(5) Relaxation of certain types of judicial review

(a) Congress is illustrating the types of due process claims which it will really examine – that economic due process infringement claims that hurts certain enumerated classes will be examined.

(b) But that legislation that benefited certain industrial groups will not be subjected to the same type of strict judicial review.  

(c) Notable b/c doctrine prior had been that economic due process had been the main substance of prior claims – the right to earn a living w/o legislative interference.  

17. Lincoln Federal Labor Union v. Northwestern Iron & Metal (1949) – explicit rejection of “Allgeyer-Lochner-Adair-Coppage”

a) Court sustained a state prohibition on closed shops.  

b) Black – 

(1) Return “to earlier constitutional principles that states have power to legislate what are found to be injurious practices in their internal commercial and business affairs, so long as their laws do not run afoul of some specific federal constitutional provision.”

18. Williamson v. Lee Optical (1955) –  rational basis test very lax; as long as court can conceive of some basis

a) Facts

(1) SC upholds OK statute that prohibited optician to fit or duplicate lenses w/o a prescription from an optometrist or an ophthalmologist.

(2) Fed court had declared it unconstit since it failed the rational basis test b/c a prescription was unnecessary if a person broke a pair of glasses – the optician could measure the power of the lenses and duplicate them w/o prescription.

(3) OK law was most likely adopted to protect business for optometrists, but as long as Court can find legitimate purpose, it’s ok. 

(4) Involved challenges under both Due process  and Equal Protection clauses 

b) Douglas’ reasoning

(1) Court treats both clauses as affording same degree of protection in cases of ordinary social and economic regulation.  Whether Ps claimed that law violated their economic liberties or that the law made arbitrary distinctions, court subjected it to minimum rationality test.”

(2) OK law may exact a needless, wasteful requirement in many cases.  But it is for the legislature, not the courts, to balance the advantages and disadvantages of the new requirement.”

(3) “It is enough that there is an evil at hand for correction, and that it might be thought that the particular legislative measure was a rational way to correct it...”

(4) Possible legitimate purposes:

(a) Legislature might have concluded that the frequency of occasions where a prescription is necessary was sufficient to justify regulation...

(b) Eye examinations were so critical, not only for correction of vision but also for detection of latent diseases – every change needed an examination

(c) Freeing profession from commercialism

(5) Law might be illogical, but “day is gone when the Court uses the Due Process Clause to strike down state laws regulatory of business and industrial conditions, b/c they may be unwise, improvident, or out of harmony w/ a particular school of thought.”

B. Contracts Clause

1. Introduction

a) Article I, Sec. 10 of the constitution provides that “no state shall pass any law impairing the obligation of contracts.”  

b) Applies only if state or local law interferes with existing contracts – does not apply to fed gov’ts; challenges to fed interference have to be brought under due process clause where they will receive deferential rationality review.

c) Contract clause does not limit gov’t ability to regulate terms of future contracts, applies only if state or local gov’t is interfering w/ perf of already existing contracts.  

2. History

a) Framers

(1) Motivated by desire to prevent states from adopting laws to help debtors at the expense of creditors.

(2) Framers were concerned that in times of depression, state legislatures might adopt laws to protect debtors who were unable to pay what was owed.  

(3) Meant to stop debtor relief legislation that interfered with contractual rights – also to encourage credit by assuring lenders that they would be repaid.  

b) Progressively used less over time

(1) First half of 19th century - Used aggressively to invalidate state and local laws that interfered with rights under existing contracts

(2) Early 20th century – rarely mentioned in court decisions.

(3) 1897 – 1937 (Lochner era) – contracts clause made superfluous by Court’s protection of freedom of contract under due process clauses of 5th and 14th amendments.  Contracts clause more limited b/c it applied only to existing contracts, while due process could be used to invalidate future contracts.

c) Modern

(1) 1934 – Blaisdell – court upheld debtor relief legislation under emergency basis.

(2) 1937 – Court’s deference to gov’t economic reg has resulted in contracts clause being rarely used.

(3) Only twice since 1937 has court found laws to violate contracts clause – only if there is a “substantial impairment” of the contract and only if the law fails to reasonable serve a “significant and legitimate public purpose.”

(4) Gov’t impairment of gov’t contracts will receive greater scrutiny than interference w/ private contracts b/c of distrust of gov’t when it is acting in its own self-interest.

d) Questions

(1) How aggressively should the Court protect contract rights?

(2) How much should the Court defer to the legislature, even when contractual rights are impaired?  

3. Fletcher v. Peck (1810)

a) SC declared GA statute unconstit.

b) Law revoking contracts that had sold land violated contracts clause and infringed natural law principles.  

c) Even though legis. that enacted first legis. was corrupt, repealing the legis. and destroying vested rights and interfering with contracts (private contracts between later parties who bought the land) couldn’t be done.

d) What about legislation done in public good?  No good if it invalidates contracts...

4. Sturges v. Saunders (1819)

a) NY bankruptcy law couldn’t operate retroactively to discharge debt incurred before law was enacted.  

5. NJ v. Wilson (1813)

a) Declared unconstit. state law that repealed a tax exemption that colonial legis. had granted to land 50 years earlier.

b) Repealing law violated contracts clause. 

6. Dartmouth College v. Woodward – difference between prospective and retrospective legislation (1819)

a) Marshall - Legislative grants to the college might have explicitly reserved the right to the state to amend the charter and this application of contracts clause probably wasn’t what founders meant.

b) Declared unconstit. NH law that changed charter issued to Dartmouth College – made it a private instit. and NH attempted to change this to public instit.  

7. Ogden v. Saunders (1827)

a) Court limited Sturges to retroactive application of bankruptcy laws to preexisting contracts.  

b) Statute in existence at the time the contract is made becomes part of the contract.

c) Marshall’s dissent:

(1) Gov’t could not dictate in advance terms of private contracts in order to release obligors in the event of their insolvency.

(2) Origin of freedom of contract is natural right – intrinsic and prior to gov’t.

(3) Society can only control formalities of contract formation or prhobit specific contracts as violatiosn of public policy.    States can also pass law affecting contract remedies.  

(4) Thought that the reserve clauses turned obligatory contracts into de facto conditional promises.

(5) Applying the clause to only preexisting contracts would render it useless, and he thought this the most important clause.  

8. Reserve clauses for incorporation charters were not contested

a) Incorporation was thought of as a privilege rather than as a grant of property

b) So reserve clauses possibility invalidating grants of incorporation or changing them were not thought to infringe on contracts clauses.  

9. Blaisdell (1934) – Strongest indication that framers’ intent should not be controlling; contracts clause cannot automatically trump state interests
a) Statute at issue

(1) Allows MN courts to lengthen times that property owners would have to cure defaults and stave off repos of their houses so long as payment were made to cover the monthly carrying costs.  

(2) Many loans at this period had a balloon payment at the end of the mortgage, so many foreclosures happened b/c of this.  But doesn’t the contract clause conflict with the power of states to do this.  

b) Holding

(1) Cannot use contract clause to automatically trump state interests in general public welfare.  

(a) What does this suggest about how the court will exercise its power to decide constitutionality in other gov’t actions?

(2) Gov’t can interfere with existing contracts if it has a valid police purpose, and it describes police power broadly enough to include debtor relief, protecting people from foreclosure of their mortgages

c) Dissent

(1) Contracts clause was put in specifically to limit states’ power to interfere with contracts during times of economic problems.  

(2) We have the clearest possible evidence of the meaning of this clause since it emerged out of very distinct economic circumstances and that those circumstances were predicted and were very similar to the ones at issue here.  

d) Ruling

(1) Hughes Manages to pull this off by saying that there has always been the notion that while the state can’t impair the obligations of contracts merely to benefit some people while hurting others (naked redistributive purposes), it can impair the obligations when doing so is in the general public interest.

(a) Precedent - Property rights case in 1922 dealing with landlord tenant law.  

(b) Framers’ view was not an absolute one, but one that had to be balanced with the general public interest.  

(2) Rejection of originalism

(a) He rejects originalism, and instead says that there has been a growing recognition of public needs that has grown as the country has grown, and we do not have to stick to the social understandings that the framers had, b/c in words of Marshall in McCulloh, this is a constitution we’re interpreting.  

(b) Constitution has to grow with the country, and this has always been the case.  

(c) You have to look at the change in times and you can’t be bound entirely by what framers were thinking.

(d) There is a far greater understanding now of the ways in which private contracts can affect the public interest.  

(e) Need to find a balance between public welfare and individual common law rights.  

e) Reasoning established in Blaisdell – applicable to later economic rights cases in determining valid legis. purpose

(1) Is the occasion proper for the exercise of police power – are vital interests of the public at stake?

(a) Yes, the emergency is the threat of loss of homes and lands which furnish necessary shelter and means of subsitence.

(2) Was the legislation addressed to a legitimate end – not for the mere advantage of particular individuals but for the protection of basic interest of society?

(a) Was targeted towards protection of society – helps mortgagors and mortgagees alike in general, since mortgagors would not benefit by widespread foreclosure, since then they would lose a lot of money through the decline in property values and the inability to sell the property.

(3) Is the relief provided of a character appropriate to that emergency so that it does not contravene the constitutional contract provision and 5th amendment due process?

(a) Extending grace period is tailored to emergency.

(4) Is it granted upon reasonable conditions?

(a) Conditions upon which grace period is extended are not unreasonable.

(b) Helps both mortgagors and mortgagees

(5) Is it temporary in operation and limited to exigency which caused it to arise? 

C. Modern Substantive Due Process

1. Overview

a) Definition/Description/Scope of modern substantive due process doctrine

(1) Personal privacy, procreational choice, sexual autonomy, right to choose how to live or die, family integrity, intimate association.  

(2) Since Calder v. Bull, there has been constitutional thought that argues constitutional rights can exist outside text or can be implied from basic constitutional order, fundamental narratives of American history an didentitty, common traditions, or deepest meanings of liberty and equality in free and democratic republic.  

(3) Implied fundamental rights can be grounded textually among privileges or immunities clause, or liberties in due process of 14th amendment, or in 9th amendment.  

b) Traditions of fundamental rights adjudication

(1) General constitutional law

(2) Resurgence of judicial protection of individuals rights following WWII, expansion of equal protection doctrine and incorporation of Bill of Rights into 14th amendment

(3) Lochner era – intervened to protect interests than had significant noneconomic impact (economic and personal interests not considered discrete)

(4) Meyer v. Nebraska (1923)

(a) Instructor was convicted under state law prohibiting teaching of foreign language to any child not yet in 8th grade.  Viewed it as incursion against his right to teacg – freedoms under 14th amendment include freedom to engage in common occupations of life, acquire useful knowledge, marry, establish home and bring up children, worship God, enjoy privileges long recognized by common law as essential to orderly pursuit of happiness by free men.  

(b) Can’t be interfered with under guise of protecting public interest, by legislative action which is arbitrary or w/o reasonable relation to some purpose w/in state competency.  Determination by legis. of what is nece.  is subject to judicial review.  

(5) Pierce v. Society of Sisters (1925)

(a) Challenged Oregon statute requiring children to attend public schools

(b) Act unreasonably interferes with liberty of parents and guardians to direct upbringing of children

(c) Rights guaranteed by constitution may not be abridged by legislation which has no reasonable relation to some purpose.

(d) Fundament theory of liberty excludes any general power of state to standardize its children by forcing them to accept instruction from public teachers.  Child is not mere creature of the state – those who nurture him and direct his destiny  have right, coupled with high duty, to recognize and prepare him.  
(6) Skinner v. OK (1942)

(a) Invalidated OK’s habitual criminal sterilization act as violation of eq. protection clause.

(b) Legis. involves one of basic civil rights of man – marriage and procreation essential to fundamental existence.

(c) Power to sterilize can have devastating effects – no redemption from it and forever deprived from basic liberty.

(d) When law lays an unequal hand on those who have committed intrinsically same quality of offense and sterilizes one and not the other, it has made as invidious a discrimination as if it had selected a particular race or nationality for oppressive treat.

(e) No basis for determining that inheritability of embezzlement tendencies is less than for robbery.  

c) Lochner – understood as substantive due process case, but was understood to have been killed off in West Coast Hotel.  But the legitimacy is immediate framed by the question of substantive due process.  

(1) Even if you call it fundamental rights, Lochner looked at due process clause, saw the word liberty, said of course liberty in general is enumerated as protected.  But as to what liberty means, what is fundamental about liberty, but certainly liberty of contract is at the core of what liberty means.  
(2) Slavery – what was least controversial is the right to make contracts and to get rewards from their labor.  

(3) Where did Lochner Court go wrong?

(a) Was it in identifying freedom of contract as a fundamental right?  Or was it the way it which it enforced freedom to contract?

(4) There were predecessor cases post-Lochner that there were certain rights in our ordered liberty, certain practices in criminal area, that they so shocked the conscience that they were against our fundamental conceptions of liberty.  

(5) The court is still divided as to what to call this...for fear of imposing limits through the naming scheme.  

d) Justifications for the court’s role for invalidating legislation in the name of some constitutional right or value not expressly enumerated in the constitution.

(1) Protecting majoritarian morality

(a) Sometimes there are process failures – minorities are too well organized, so there are times when it is appropriate for the court to step in to protect majorities.  

(b) Morality can mean social understandings, values – embraces more than just a single type of religious principles.

(c) The question is not whether conduct is disapproved by conventional morality, but whether conventional morality supports state enforcement of its disapproval through criminal and civil sanctions.  

(d) How do you determine conventional morality?

(i) Judges becoming sensitive to it, experience it, read, and ruminate, reflect and analyze

(ii) Social sciences – opinion polls

(iii) Scalia in Stanford v. KT (death penalty for 16 year old)

(a) Interpreted 8th amendment in flexible and dynamic manner

(b) Look not to our own conceptions of decency, but to those of modern American society as a whole

(c) But this doesn’t’ include looking to our societies...

(d) But the heavy burden is on petitioners to establish national consensus against law in question – the pattern of enacted laws is the most reliable indicator; jury decisions and reluctance to impose it not enough.

(2) Protecting traditional/conventional morality

(a) This may or may not coalesce with what the current majority supports.

(b) It is important that this country remain recognizable for what it is – to retain a core of value over time over which human rights and constitutional rights are based on.  

(c) Richards – What is the constitutionally permissible content of the legal enforcement of morals?  Two crucial assumptions:

(i) Persons have capacity to be autonomous in living their life

(ii) Persons are entitled, as persons, to equal concern anf respect in exercising their capacities for living autonomously

(3) Elitism – it is an appropriate role for the Court to step in to protect or impose what they in their view to consider the “best” set of moral principles.  

(a) The proponents would of course say is that it is a current international consensus about fundamental human rights.

(b) Autonomy v. society

(c) Leadership of the US in the world democratic moral scene
e) What are you protecting it against?

(1) Present-day legislation

(2) The dead-hand of the past – if part of what is going on in the process to legitimate modern day due process is a type of legitimization of judicial review.  Carolene all emerged in anti-Lochner substantive due process.  Areas of systematic failure:

(a) Legislatures very rarely go through old laws that aren’t working – ones that reflected clear majority or clear minority interests.

(b) If statutes are being systematically underenforced, then noone will complain about it and noone will end up in court – no good test cases b/c law enforcement not enforcing it. (Bowers v. Hardwick – accidental test case)

(c) Collective action problems in getting legislation together, so the collective action problem would be greatest in these areas.   

(d) Endowment effect – what exists is sticky – harder to get people to change what they already have b/c of a sense of entitlement. 

(e) Lots of substantive due process cases are dead hand cases (anti-contraception, anti-sodomy, Gerald – irrebutable presumption that when child is born into marriage, that husband is father of child even though paternity is easily proved).  

(f) Majority that passed that law is a dead majority; but majority is no better served by having those old laws exist than they are by judge-made law.  

(g) If all that is going on is concern about dead-hand, then isn’t this way too powerful a weapon?  Some other courts deal with this creatively.  

(i) Some constitutional systems are set up to have a system in which old unconstitutional legislation can be “remanded” to the legislation for reenactment.   MA court – gives the legislature a chance to try to come up with it – a kind of partnership.  

2. Griswold v. CT (1965)
a) Facts

(1) Appellant was director of planned parenthood in CT and were arrested based on statute which prevented distribution of contraception.

b) Reasoning

(1) Rejects Lochner reasoning – the Court doesn’t want to sit as super-legis. to determine wisdom, need and propriety of laws that touch economic problems, business affairs, or social conditions.  

(2) Specific guarantees in Bill of Rights have penumbras, formed by emanations from those guarantees that help give them life and substance

(a) First amendment doesn’t include explicit reference to freedom of association, right to go to school where you choose, or right to learn foreign language, but those have all be construed to be protected by 1st amendment.  
(b) 1st amendment has a “penumbra” where privacy is protected from gov’t intrusion.  
(c) Court has also said that other protected forms of “association” that are not political can be protected – social, legal, and economic benefit of members.  

(3) Various guarantees create zones of privacy
(a) First amendment – see above

(b) 3rd – prohibition against quartering of soldiers

(c) 4th – right of people to be secure in persons from unreasonable search and seizures

(d) 5th – self-incrimination – creates zone of privacy in which gov’t may not force him to surrender

(e) 9th – enumeration of certain rights shall not be construed to deny or disparage others retained by the people 

(f) 4th – protect against gov’t invasions into sanctity of home and privacies of life

(4) Unconstitutional

(a) Gov’t purpose to control or prevent activities constitutionally subject to state reg may not be achieved by means which sweep unnecessarily broadly and thereby invade the area of protected freedoms (NAACP v. AL)

(b) Allowing police to search marital bedroom for evidence of contraceptives is repulsive to notions of privacy.  Privacy here is older than Bill of Rights – marriage is coming together and association that promotes way of life.

c) Goldberg, Warren, Brennan

(1) Determination of fundamental rights

(a) Judges must look to traditions and collective conscience of people to determine whether a principle is so rooted there as to be ranked as fundamental.

(b) Inquiry is of such a character that it cannot be denied without violating those fundamental principles of liberty and justice which lie at base of all civil and political institutions.  

(2) Court has long history of saying that States may not abridge fundamental personal liberties simply on showing that regulatory statute has some rational relationship – have to show a subordinating interest which is compelling.  

d) Harlan

(1) Particular text of first 8 amendments doesn’t spell out rights, but instead is nontextual – concepts existing before Constitution which are fundamental, universal – belong to citizens of all free gov’ts for the purposes of securing which men enter into society (Calder v. Bull).  

e) Substantive due process analysis

(1) First question is – where are these moral concerns coming from?  What the court has to do is find a source of power to act.

(a) Not popular to admit that what they are doing is substantive due process.  

(b) Douglas in Griswold – very creative in avoiding labeling it substantive due process.   “Specific guarantees forming penumbrances...” with a listing of everything in the Bill of Rights.  

(2) What is the scope of that right?  What kinds of legislative actions come into conflict with a constitutional right sufficient to allow the court to step in as a protective move.

(a) Identifying what the right is defines what the scope of the court’s power will be.  The  more specifically articulated the right, the fewer cases the court will find that conflict with it. 

(b) Is Griswold about contraception for married people?  Or criminalization of sale and distribution of contraception for married people?  Is it any laws for contraception for any people?  Is it about contraception or is it about anything that has to do with procreative choices (including abortion)?  Is it procreative choices, or is it any choices that have to do with sexuality and sexual discretion – sex that is not procreative (gay sex)?  Is it about sex at all or any kind of privacy?  

(c) As you generalize, you create more possibilities for cross-fertilization between different constitutions.  If you call it a fundamental right of dignity and autonomy, then you would find it in the new wave of constitution-righting.  You could then search for “best” morality in other systems, rather than looking at traditional morality.  

(d) If there is something that is a universal horror, then why do we need protection from the political majority?  It is b/c there is not a universal agreement...but what kind of super-majority is needed to overcome the collective action process?

3. Roe v. Wade (1973) p. 1172 - Divided up gov’ts ability to restrict abortion to the trimester system – states can pursue interest of the child (or the fetus/potential life) much more extensively in third trimester;  state can have an interest in the potential life of the child; We don’t have consensus about when one becomes rights bearing being, so state can’t legislate it.
a) History of abortion
(1) Abortions performed before quickening (movement of fetus in utero) were not illegal – Blackstone wrote that they were illegal after quickening, this distinction continued in US law.  

b) Burdens imposed by making abortion illegal

(1) Medical harm, distressful life and future, psychological harm, mental and physical health impaired by child care; distress associated with unwanted child; stigma of unwed motherhood – may prevent future legitimate relations.

(2) Can only be justified by compelling state interest narrowly tailored to express only legitimate interests at stake

c) No consensus on when life begins, but fetuses never recognized as whole persons under the law

(1) Common law – quickening

(2) Jews and Protestants – birth

(3) Physicians – conception or interim point at which fetus becomes viable

d) Trimester system – women has prima facie right to abortion which can only be defeated by compelling state interest
(1) First trimester – women’s right to privacy is overriding interest.  Leave to decision of attending physician.  The Doctor’s rights provision.

(2) Second trimester – state’s interest in maternal health overriding

(3) Third trimester – state’s interest in potential life

e) Criticisms

(1) Ins’t trimester system set up to fail with increased technological capabilities in terms of viability of removed fetuses?

(2) Too focused on medical community and their input – should’ve placed woman alone at center rather than + doctor

(3) Should have been analyzed under equal protection framework – gender discrimination b/c of extent to which abortion regs disadvantaged women.  Law – the rhetoric of privacy also reinforces a public/private dichotomy that is at the heart of the structures that perpetuate powerlessness of women

(4) Conflicts between different areas of interest

(a) Why should there be any time at which maternal health is not an issue the state is worried about?  

(b) Mortality risk is so low – as of now, first trimester mortality risk from abortion is no greater than mortality risk from live birth.  But is health risk the same as mortality risk?  

(c) Why should SC look at medical evidence in that year, that henceforth there is no legitimate or compelling state interest in maternal health at this stage?  Won’t the legislature also have access to doctors?  

(d) Who says the point at which state interest disappears is the point at which laws equalize?  Is there a greater value to society and to the woman in seeing the birth through?

(e) Why should the point of equilibrium be the health risks and not the moral benefits?  

(f) If sources defining the right are scientific sources that are subject to change, then shouldn’t it be that that is better left to the legislature rather than the court?  

f) What are the interest bearers on the other side of the divide?

(1) Doctor

(2) Women’s rights:  only their fundamental privacy rights, or should we also be talking about equality rights?  

(i) Being able to avoid physical inconveniences of pregnancy

(ii) Right to choose whether to choose what you do or want to have done with your body

(iii) Right against the state – not to have the state choose for you

(iv) What about the emotional interest in the child?  What about your present self not knowing what your future self will want.  It can’t be rational choice – future self.  State has a paternalistic interest in making sure that it doesn’t let you make the wrong decision.
(3) Father’s rights:  Not listed.  

(a) Casey – can’t allow father any rights in the making of the decision b/c to do so would be delegating rights of the state to the father and we can’t let the father have any more rights than the state.  But why are the state’s power the same as the father?  

(b) If the irrebuttable presumption that husband’s are the fathers of their children in marriage, then what are the father’s rights? 

(4) Fetus

(a) For 14th amendment purposes, court decides that fetus is not an independent bearer of rights.  

(b) If a corporation can be an independent bearer of rights, then why not a person?  A legal fiction of a “person”? 

(5) States

(a) Maternal Health

(b) Potential Life   

(c) If the state has an interest in potential life at all, what is the reasoning behind saying that the state can only regulate in the name of that interest during viability?  

(i) It could survive outside of the womb – some chance of survivability upon disconnect from woman.  

(ii) Inevitability – unless some act of violence or something unusual occurs, birth will happen.

(d) Population increase – increase in House of Representatives

(e) Protecting morals

(f) Protecting appearances – protecting a moral order by creating a world in which the moral order doesn’t look like it’s being disturbed

(g) Protecting society’s general level of respect for life and disrespect for acts of violence that threaten life

(i) Would we somehow be allowing people to treat actual life in the same way

(ii) Progressive numbing of the moral fibers of society

(iii) Maybe all along respect for preference for potential life was always a preference for life over abortion?  Maybe just the balance tips towards the state when viability occurs.  

(h) How do we draw the line?

(i) Formalistic line drawing is useless – commerce clause – give up trying to do it

(ii) But we can’t abdicate responsibility – we have to draw it somewhere

(i) State has a paternalistic interest in making sure that you make rational choices.  Is the state allowed to have a preference for birth over abortion?  Why?  Do they think that is the choice the rational woman would have made with all things considered?  But at what point to do you consider this
(i) Much more difficult for women to relinquish parental rights once they’ve seen and touched the baby – combination of hormonal, emotional, and moral factors will make it very difficult to give up the baby, even if long term it is better for them.  

(ii) Maybe the state has an interest in intervening in the process of choice itself.  

g) Progressive polarization

(1) Is it better of worse for abortion-rights supporters to say that some exercise of abortion rights go too far?

(2) The view within the pro-choice movement has always been to say no matter how reasonable any restriction on abortion looks, you should always assume that supporters are supporters of abortion-rights – all slippery slopes will be slid down – given away the whole thing.

(3) Process in which abortion rights advocates have to defend absolutely everything makes them go against everything.  

(4) Are these issues entirely non-compromisable?  It is like the anti-slavery battle for both sides.

4. Planned Parenthood of PA v. Casey (1992) p. 1202 – rejection of trimester framework; uses undue burden test to ensure liberty; state can enact regs as long as can’t be substantial obstacle or undue burden; affirm Roe – woman’s interest in choice, state’s interest in life.
a) Holding

(1) Recognition of right of women to choose to have an abortion before viability and to obtain it without undue interference from state.  Before viability, state’s interests are not strong enough to support prohibition or imposition of substantial obstacle to woman’s right.

(a) Woman’s suffering is too intimate and personal for state to insist without more, upon its own vision of woman’s role, however dominant that vision has been in the course of our history and culture.  Destiny of woman must be shaped on her own conception and her place in society.  This dimension of personal liberty was protected by Roe.  

(b) Ability of women to participate equally in economic and social life of nation has been facilitated by their ability to control their reproductive lives.  

(2) Confirmation of state’s power to restrict abortions after fetal viability, if law contains exceptions for pregnancies which endanger a woman’s life or health.

(3) State has legitimate interests from outset of pregnancy in protection health of woman and life of fetus that may become a child.  

b) Reasoning

(1) Viability is still when state has interest in potential life, no matter when that occurs.  

(2) Stare decisis should only be interfered with when some special reason over and above the belief that a prior case was wrongly decided – some major societal shift in understanding (e.g. Brown v. Plessy, Adkins v. West Coast Hotel)
(a) Court’s power lies in its legitimacy, product of substance and perception that shows itself in people’s acceptance of Judiciary as fit to determine what law means and what it demands.

(b) Substance has to be furnished by legal principal and something more – allow people to accept decisions on the terms Court claims for them, as grounded truly in principle, not as compromises with social and political pressures having, as such, no bearing on principled choices that Court is obliged to make.

(c) When Court decides intensely divisive issue, decision requires equally rare precedential force to counter the inevitable efforts to overturn it and thwart implementation.   Overruling under political fire compromises legitimacy.  

(3) Liberty of woman cannot be infringed b/c of unclear line, so viability is the line; but state always has interest in life of unborn, but that interest isn’t sufficiently strong enough until viability.  

(a) Fairness – woman who fails to act before viability has consented to State’s intervention on behalf of child.  

(b) No constitutional right to abortion on demand.  

(c) But strikes down spousal notification as too much of a burden – gives man too much control over wife.  Women don’t lose liberty when they marry.  

(d) Judicial bypass for minors is ok – parental consent needed.  

(4) Undue burden test established

(a) State can still intervene to make sure that choice is thoughtful and rational – can enact rules to encourage her to continue pregnancy to full term.

(b) Not every law which makes abortion more difficult to procure will be unconstitutional – can serve a valid purpose yet decrease access or increase cost.  
(c) Undue burden standard is appropriate means of reconciling State’s interest w/ woman’s constitutionally protected liberty.  

(i) State regulation has purpose or effect of placing a substantial obstacle in the path of a women seeking an abortion.  Statute with this purpose is invalid b/c means chosen by state to further interest in potential life must be calculated to inform woman’s free choice, not hinder it.   Large obstacles can’t be considered permissible means of serving legit ends.

(ii) What is at stake is woman’s right to make the ultimate decision, not a right to be insulated from all others in doing so.  

(iii) Minor regulations are permitted to structure choice to favor childbirth.  

(d) But why would state assume that women are more likely to make decisions about abortion without due consideration than other decision affecting their lives and health?

(5) Rejection of trimester framework.  

c) Stevens dissent

(1) 24 hour waiting period is an example of wearing down pregnant woman’s ability to exercise right w/o evidence that it helps with decision.  Denies women equal respect – those who decide to continue pregnancy and those who decide to abort.  

(2) State is conscripting women’s bodies into its service by enacting restrictive regime.  That women have a duty to have children and to accept natural status and incidents of motherhood.  

d) Scalia dissent

(1) Constitution says nothing about abortion as a fundamental liberty

(2) There is a longstanding tradition in society to have it be legally proscribed

(3) There should be no rigid national rule – the Court should get out of this issue.  

e) Is Casey producing a more defensible abortion-rights regime?

(1) Was there any justification that what they were doing was supporting stare decisis?

(2) Were abortion-rights advocates not prepared to speak in their own voices, but instead through stare decisis.  

f) How much of a loss or victory was Casey seen as?

(1) Victory – not overturned.

(2) Burden – heavy burden.  

(3) Abortion providers are decreasing, so it becomes a much bigger burden.  

(4) World that Roe created on paper was a world that never existed – there was never any funding – state was still allowed to prefer live birth to abortion.  Right to abortion on demand never existed for a woman who didn’t have the money or for people who couldn’t find providers.  Nothing in Roe stood in the way of denying funding to public medical schools for training for abortion.  Hospitals were never required to have physicians on staff performing abortions.  

(5) It was never a positive right.

(6) The not undue burden against the burdens that already exist.  You still have view Roe as a success story against the prior regime.  

(7) SC does use conspiracy laws, RICO, civil rights laws to put boundaries against anti-abortion protestors.  

(8) Does the Casey regime have any possibility of quieting controversy?

5. Maher v. Roe (1977) p. 1526 – no constit. right to have state pay for abortion; later cases allowed rules prohibiting abortions in public hospitals
a) No constitutional imposition on states to pay for abortions or any medical expenses.  
b) Equal Protection clause doesn’t require equal treatment for carrying pregnancies out v. having abortions

c) Indigent women are not suspect classes

d) There is no unqualified right to an abortion – it only protects woman from unduly burdensome interference with freedom to decide.  No limitation on state to make value judgment favoring childbirth over abortion.

e) Dissent

(1) By favoring childbirth and paying medical expenses, some women will have no real choice – operates to coerce indigent pregnant women to bear children they would not otherwise choose to have.  

(2) Infringement of fundamental rights are not limited to outright denaisl

(a) 1st amendment – compelling interest test applicable to restraints that make exercise more difficult

(b) Right to travel – must pass test regardless of whether statutes deter travel

(c) Right of access to courts have been excused payment of entry costs w/o being req. first to show indigency was absolute bar

(d) Fact that CT scheme may not operate as absolute bar is not critical – what is critical is that State has inhibited fundamental right to make that choice free from state interference.  

(e) Struck down NC statute that didn’t provide unemployment benefits to woman who could have taken job that would have forced her to work on Saturday against her religious beliefs.  

6. Steinberg (partial birth round 1) – struck down law that banned any partial birth abortion unless procedure is necessary to save life of mother.  
a) Federal law – on what possible grounds, given the existing case law, can Congress exercise a power to regulate partial birth abortion.  

(1) What about writers of the opinion to deviate from Roe itself, but on the other hand, even in that deviation they are really not speaking in their own voice, but they are speaking from stare decisis.  

(2) Rescuing of Roe is done with three justices saying that they are doing it only b/c it was done before.  

(3) Why does stare decisis apply in some cases and not others?  

b) Different views – Ginsburg thinks laws passed out of hostility to abortion constitute undue burden, while Kennedy thinks that NE statute should be read as good faith articulation of moral concern.  

c) Court defers to physician’s judgment – are they going back to pre-Casey?

7. Lawrence v. Texas (2003) p. 235 – overrules Bowers; due process clause; more anti-federalist than anti-majoritarian...Federalism Question;  Should the extension of the right of intimate association be one of basic privileges and immunities of citizens regardless of state law?
a) Reliance on precedent

(1) Eisenstadt – struck down law preventing contraception distribution to unmarried persons; said that wrt unmarried persons, law impaired exercise of their personal rights – law was in conflict fundamental human rights – if right to privacy means anything, it must mean the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.  

(2) Carey – invalidated law preventing distribution of contraceptives to person under 16.

(3) Meant that reasoning of Griswold couldn’t be confined to unmarried adults...

(4) Casey – heart of liberty of 14th amendment is making intimate and personal choices – the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life.  

b) Problems with Bowers

(1) Issue was not protected right to engage in sodomy, but rather far-reaching statutes touching upon most private human conduct, sexual behavior, and in most private of places, the home.  Do seek to control a personal relationship that, whether or not entitled to formal recognition in the law, is within the liberty of persons to choose without being punished as criminals.  

(2) Sexual contact can be but one element in a personal bond that is more enduring – liberty in constit. allows individuals the right to make this choice.  

(3) Historical grounds relied upon in Bowers are more complex and debated than presented.  

c) Reasons for departing from stare decisis

(1) Reasoning in Bowers based on historical evidence was flawed/interpreted wrongly

(2) Foundations have sustained serious erosion from decisions in Casey and Romer, so criticism from other sources is of great significance.  Courts of 5 states have declined to follow it in interpreting provisions in their own state constitutions parallel to 14th amendment.  

(3) Reasoning in Bowers has been rejected elsewhere – ECHR.

(4) No detrimental reliance induced as result of Bowers – no individual or societal reliance of Bowers of the sort that could counsel against overturning its holding.  Subsequent conflicting holdings have made reliance difficult.

d) O’Connor

(1) Relies on Equal protection – should be evaluated under rational basis review.  Conduct is so closely correlated w/ being homosexual that it means that legis. is targeting gays as a class.
(2) Basis for law is moral disapproval rather than rational gov’t interest, so it fails test.  TX rarely enforces so it serves as a moral persuasion tool rather than criminal.     
e) Dissent (Scalia)

(1) Bases for departing from stare decisis invalid

(2) 14th amendment contains no right to liberty – it only says that states must use due process before depriving someone of liberty.    Prohibits states from infringing fundamental liberties, but fundamentalness must be proven before law will be struck down.  Has to also be interest traditionally protected by society – those privileges long recognized by common law.  

(3) Reliance on precedent – Griswold nor Eisenstadt was based on 14th amendment due process, Eistenstadt was equal protection and Griswold was penumbras of privacy other than due process clause.  

(4) If statute is struck down b/c there is no state interest which can justify intrusion into personal life and traditional morality is not enough of an interest, then what moral legislation could be upheld?  Majoritarian morality is not a legitimate state interest...

(a) What about adultery and incest laws similarly solely based on the identity of the partner?  

(b) Isn’t this merely casting it as expressing moral disapproval (bad) rather than preserving traditions of society (good)?  What then would allow same sex marriage prohibition?  

f) Evaluation

(1) Why didn’t Keenedy just say that there was a fundamental right?

(a) He objected to it as characterization of a right, b/c it demeaned homosexuals by reducing intimacy to sexual act.  

(b) Right to privacy is right to form personal relationships, of which sex is only a part.  

(2) Does it turn on the relationship – the intimacy; the degree of social acceptance of practices, or the fact that it is between consenting adults?  What about bestiality, S&M, polygamy, etc.?

(3) Loving can be distinguished (1) involved suspect classification (2) traditional morality interest was abridging fundamental right to marry

(4) Different ways the court could have gone:

(a) Could have focused on expanding right to privacy, as in Lawrence.

(i) Consequences for equal protection – will strictly scrutinize laws that place discriminatory burdens on exercise of fundamental right or fundamental interest.  

(ii) B/c right to form same-sex intimate relationships is right of privacy, some discrimination against same-sex conduct will be unconstit. under both due process and equal protection.  

(b) Could have found Texas’ prohibition on same-sex but not opposite sex sodomy violated rational basis.  

(i) Why should TX law fail rational basis test if right to privacy doesn’t apply to same-sex conduct?  

(c) Could have held that classifications based on sexual orientation are suspect and subject to heightened scrutiny.

(i) By grounding gay rights in privacy rather than equality, it automatically declared all remaining provisions illegal.

(ii) Did not have to hold that gays are suspect class – holds off decision on gay marriage.  

8. Goodridge

a) Marriage is civil right (Loving v. VA)

b) Ban on gay marriage doesn’t pass rational basis test for eq. prot. or for due process

c) The Constitution cannot control such prejudices but neither can it tolerate them. Private biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect (Palmore v. Sidoti)

d) Reasons given by state

(1) providing a "favorable setting for procreation"; 

(a) Our laws of civil marriage do not privilege procreative heterosexual intercourse between married people above every other form of adult intimacy and every other means of creating a family.

(b) Fertility is not a condition of marriage, nor is it grounds for divorce. People who have never consummated their marriage, and never plan to, may be and stay married. 
(c) People who cannot stir from their deathbed may marry. 
(d) While it is certainly true that many, perhaps most, married couples have children together (assisted or unassisted), it is the exclusive and permanent commitment of the marriage partners to one another, not the begetting of children, that is the sine qua non of civil marriage
(2) ensuring the optimal setting for child rearing, which the department defines as "a two-parent family with one parent of each sex"; 

(a) The department has offered no evidence that forbidding marriage to people of the same sex will increase the number of couples choosing to enter into opposite-sex marriages in order to have and raise children. 
(b) There is thus no rational relationship between the marriage statute and the Commonwealth's proffered goal of protecting the "optimal" child rearing unit. 
(c) Moreover, the department readily concedes that people in same-sex couples may be "excellent" parents
(3) preserving scarce State and private financial resources
(a) An absolute statutory ban on same-sex marriage bears no rational relationship to the goal of economy. 
(b) First, the department's conclusory generalization--that same-sex couples are less financially dependent on each other than opposite-sex couples--ignores that many same-sex couples, such as many of the plaintiffs in this case, have children and other dependents (here, aged parents) in their care. The department does not contend, nor could it, that these dependents are less needy or deserving than the dependents of married couples. 
(c) Second, Massachusetts marriage laws do not condition receipt of public and private financial benefits to married individuals on a demonstration of financial dependence on each other; the benefits are available to married couples regardless of whether they mingle their finances or actually depend on each other for support
IX. Executive Power
A. Truman and the Steel Seizure Cases

1. Historical Background

a) FDR and Truman’s accession

(1) FDR dies in office in his fourth term in office and even though he knew he was going to die in office, put zero trust in Truman and didn’t involve him in anything.  
(2) FDR was already losing popularity when he died.  Truman never had a mandate and Congress was never for him (Dems lost in the election), even though Truman won reelection.   
(3) Truman lost in the Taft-Hartley act – a statute that was passed on the basis of Congressional findings that the Wagner Act had left labor unions too powerful, so Congress passed the act to limit the role of the gov’t in the labor union and clipped the labor unions.  
(4) Truman vetoed Taft-Hartley, but his veto was overridden by Congress.  This statute contains the procedures that arguably Truman was supposed to follow but didn’t for intervening in strikes during a national emergency.  The statute allows the president to petition the district court to enjoin the strike and the injunction would then have a length of 180 days.  A strike injunction protects the status quo during the course of the injunction.

b) Truman believed in Union’s demands

(1) Truman thought that there was considerable justice in the union’s demands and thought that an injunction preserving the status quo would not be enough – so he seizes the steel mills and directs them to operate as they had been operating.  
(2) But the one thing that the gov’t takes upon itself to do is to adjust wages and working conditions during the course of the seizure.  So he is looking for some way to get the steel workers to work without forcing them to comply with what he considered to be unfair conditions and wages.  

c) Steel Seizure case in the Courts

(1) The case becomes for the court to explore exactly what the executive power is, as well as dealing with a war that isn’t a declared war.  
(2) It’s a war that the US is doing in conjunction with the UN, which is a new organization.  So the court in examining questions of executive power has the option to say whether if Congress had declared war it would be different.

(3) Black (Majority)

(a) Black’s opinion is for the majority, but how can he be writing for the majority when there is no agreement on approach?  But the approach he takes is very formalistic – the power to seize is a legislation power and the executive doesn’t have it.  

(4) Jackson

(a) The most influential approach is Jackson’s, which is the most enduring as well.  But he is writing only for himself, as a justice rather than as an advocate, since the Department used his ideas of broad executive power to make his case.  

(b) Jackson is drawing far more on the past realities of FDR’s administration rather than Truman’s.  He is concerned with the ways in which the modern presidency gives the president far more power than before.  The media, head of the political party, all give the president more power, even though Truman himself was not that good at manipulating those powers.  He is drawing this image from his experiences with FDR at the height of his power.  

(c) He is concerned that claims of power, particularly if they are taken as precedent by the court, will have the tendency to increase that power.  

(d) Jackson had spent time off the court to preside over the Nuremberg trials and is drawing on lots of historical experience in writing the opinion – where the Nazis had assumed great federal power, which destroyed the Weimar gov’t.  

(e) He is creating a notion of executive power that does not stand independent from Congress’s legislation.  

d) 2 significant anti-communist acts vs. Truman’s veto of Taft-Hartley

(1) Hatch Act – bars communists from gov’t service

(2) Smith Act – regarded as first anti-sedition statute ever passed by US 

(3) 1947 – Taft-Hartley Act passed targeting labor unions – thought to be major communist orgs

(4) Truman is speaking out of both sides of his mouth – anti-communist hysteria and supporting labor union.

(a) Truman keeps capitulating to anti-communists.  

(b) Truman also pitches a civil rights oriented measures to help Black army veterans – period of many more lynchings taking place.  Asserting that WWII had changed the status of blacks in the South.  

(c) The Congress at this point was controlled by a coalition of conservative democrats and republicans.  Joe McCarthy claimed that he had a list of 205 communists in the State Department, and although this was a lie it catapults him in the middle of the anti-communist movement.  

2. Steel Seizure case – describes ebb and flow of executive power in relation to Congress

a) Background on Youngstown

(1) First cases of incorporation theory of Bill of Rights were in state prosecution and convictions of anarchists, speaking in ways of overthrowing the gov’t or disrespect.  The Supreme Court had problems not applying the first amendment to state acts.  This starts also building the case law that starts to deconstruct worst parts of Southern criminal procedure in the South.  

(2) This is also part of the context in which Youngstown is evaluating presidential v. Congressional power, and McCarthy was already accusing people of being part of a military and diplomatic conspiracy.  In this period, it’s McCarthy and the Senate that have the power, not the president.  

(3) McCarthy and others used power of Senate and House to investigate areas that might be in need of Congressional action to monitor performance of Executive.  The power to investigate turned the country inside-out.   Look at constitutional structure.

(4) To get power in Congress, you have to have been in Congress for a long time – Southern Democrats had significant seniority that put them in charge of controlling committees.  The developed structure of the legislative branch, which exists nowhere in the constitution, enable long-standing politicians to amass lots of power.  These structures can also drive events, and have never been significantly challenged.  

b) Powers at issue

(1) How odd is it that even by 1952 we don’t know the scope of executive power in the US.  Hamilton (less executive power) v. Madison (stronger executive power)?  
(2) War power:  

(a) What is the importance of absence of declaration of war in Korean Conflict.  If only Congress has the power to declare war, if the President is getting us involved w/o Congressional declaration, then the President is abusing the constitution and we need to limit President’s abuse of power.  

(b) Or are the conditions of modern warfare such that it has changed from the Framer’s convention and that the President needs the power to be able to conduct foreign relations in this way.   Is Congress acquiescing through passing appropriations statutes?  

c) Black’s opinion

(1) He looks as if the answers can be seen on the face of the constitution, which is not really the case.  

(2) Realistically, there is always implied Executive power and how do you determine how broad it is in a given circumstance?  

d) Jackson’s opinion - He tries to delineate executive power through its relationship with Congressional power.  

(1) The maximum Presidential power is when Congress has authorized Presidential action either expressly or impliedly.  The President is personifying the federal sovereignty, and if the act is unconstitutional then it means that the Federal Gov’t as an undivided whole lacks power.  This would be the area in which Presidential action would be presumed constitution – burden would rest on anyone questioning it.  

(2) The answer is less clear when the Presidents is acting in the absence of either a congressional grant or denial of authority, he can rely upon his own independent powers.  There is a zone of twilight in which he and Congress may have concurrent authority, or in which its distribution is uncertain.  Congressional inertia or indifference or quiescence may enable or invite independent presidential action.  Any actual test of power depends on imperatives of events and contemporary imponderables rather than on abstract theories of law.   Conflicts here will have to be resolved morally and politically by the people – there is no clear cut law – resolved by how much meaning court is prepared to read into constitutional text and legislative history.  

(3) The lowest ebb of Presidential power is when his action is incompatible with Congress and expressly against the wishes of Congress. He can rely only on his own independent powers minus Congressional powers of Congress.  To sustain exclusive presidential control in such a case can only be done by disabling Congress from action

e) Does the collective action problem justify the executive taking action on certain issues independently to break the collective action problem?

f) Whether Taft-Hartley puts case in Jackson’s #2 or #3?

(1) National and safety and health is the framework, not war.  The legislative history of not adopting seizure as a mechanism was not done in contemplation of situations like the Korean conflict.  If you are going to use Congressional action to take away from Executive power (situation #3), then you would want clear Congressional action to move from #2 (zone of twilight) to #3.  

(2) Had Congress directly focused on this type of situation to be absolutely sure of what Congress meant.

(3) Does this also turn on your view of the war – as a real security risk and national emergency, or as a conflict far from the US that didn’t pose a real threat?  Does the level of crisis posed matter?

(4) The President does not have a monopoly on war powers.  Congress appropriates funds for the war, declares war, and is empowered to make rules for the “Government and Regulation” of the armed forces.  

X. 15th Amendment
a) Voting Rights Act of 1965

(1) Empowered Attorney General to suspend literacy tests and other restrictions on voting in those states where less than 50% of the citizens had voted or were registered to vote.

(2) Once findings made, state could not adopt any new standards with regard to voting w/o obtaining preclearance from AG. 
(3) Congress later amended it to completely prohibit literacy tests.  SC upheld as valid even though they overturned Lassiter.   

b) South Carolina v. Katzenbach (1966) p. 484 – Congress has remedial power under 15th amendment

(1) Holding

(a) Upheld Voting Rights Act of 1965 as exercise of Congress’s power under Section 2 of 15th amendment – Section 2 includes enforcement power.  

(b) Provisions were remedy for proven violations of 15th amendment.

(c) Section 1 of the 15th amendment has always been treated as self-executing and has repeatedly been construed to invalidate state voting qualifications or procedures which are discriminatory on their face or in practice.  

(2) Background

(a) Some facially neutral disqualification standards for voting, so it is certainly state action that is keeping blacks from polls.  The 15th amendment had an enforcement clause, so the voting rights act is clearly within enforcing the 15th amendment.  

(b) The storyline is the relationship between the court and Congress when both are active in enforcing civil rights.   When Congress makes literacy tests one of the red flags of possible discrimination – opens them up to federal intrusion in their voting practices.  

(c) There are widespread patterns of discrimination – subjective tests of good morals, getting vouchers from other registered voters are suspect practices.   This leaves open a very real possibility of abuse by officials.  

(d) Case-by-case litigation has proved ineffective.  

(e) South Carolina is saying that the court said that literacy tests were ok in Lassiter in 1959.  But court says that there is language in Lassiter that says that literacy tests are not ok when they are implemented in a discriminatory fashion.  

(f) There is evidence presented from a string of cases showing the racially discriminatory way in which these supposed neutral qualifications are being used.  The court can say that there is no issue in needing to worry about the coordination of exercise of power between the court and Congress b/c there is no conflict between what Congress has done and Lassiter.  

XI. The 11th Amendment and Congress’s Power to Authorize Suits Against the State Gov’ts

A. Overview

1. Legal Text

a) “The Judicial Power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any foreign state.”

2. History of suits

a) Limitations on suits

(1) Congress could authorize suits against state gov’ts pursuant to Sec. 5 of 14th amendment

(a) Fitzpatrick v. Bitzer:  State gov’ts may be sued under Title VII of 1964 Civil Rights Act, which prevents employment discrimination on basis of race, gender, or religion.  

(i) “When Congress acts pursuant to Sec. 5, not only is it exercising legislative authority that is plenary w/in the terms of the constitutional grant, it is exercising that authority under one section of a constitutional Amendment whose other sections by their own terms embody limitations on state authirty.  We think that Congress may, in determining what is ‘appropriate legislation’ for the purpose of enforcing the provisions of the 14th Amendment, provide for private suits against States or state officials which are constitutionally impermissible in other contexts.”  

(2) Congress cannot subject states to suit under Commerce Power

(a) Seminole Tribe v. Florida (1996):  Morrison, Lopez, and Printz held that congress cannot subject the states to lawsuits under its Commerce Power.

(3) If suits were barred from federal courts by 11th amendment, Congress couldn’t require suits for money damages in state courts either (Alden v. Maine 1999)

(4) ( Congress can subject states to suits only through legislation passed under its Reconstruction power.  

(5) Congress cannot subject states to suits for violations of the 14th amendment due process clause (Florida Prepaid v. College Savings Bank 1999)

(a) Patent Remedy Act failed test of congruence and proportionality b/c “Congress identified no pattern of patent infringement by the States, let alone a pattern of constitutional violations.”

(b) B/c many patent infringements affected by statute weren’t unconstitutional, scope of Act was out of proportion to its supposed remedial or preventive objects – to place states on same footing as private parties under that regime.

(c) This was not a permissible goal under Section 5.  

(6) Congress could not abrogate sovereign immunity of states in suits under Age Discrimination in Employment Act (Kimel v. Florida Board of Regents 2000)

(a) ADEA was proper legislation under Commerce clause, and Congress made clear statement that it wished to abrogate 11th amendment immunity.  But ADEA not proper since age is only subject to rational basis test.

(b) Under 14th amendment, state can use age as proxy for other qualities and abilities relevant to State’s legitimate interests w/o being unconstitutional.  

(c) So against backdrop of equal protection jurisprudence, ADEA is so out of proportion to supposed remedial or preventive object that it cannot be understood as responsive to, or designed to prevent, unconstitutional behavior.” (City of Boerne).

(d) The broad restriction in the act prohibits substantially more state employment decisions and practices as would be unconstitutional under applicable equal protection rational basis standard.

(e) Could also not be a prophylactic measure b/c Congress shows no significant pattern of unconstitutional discrimination.

(f) Finds that level of scrutiny under Equal Protection is substantive element of 14th amendment.  ( Congress may thus not subject states to money damages for conduct that the Court thinks would not violate equal protection.  

(g) (So no money damages possible for any acts based on anything other than strict scrutiny.  

3. Requirements for abrogating immunity

a) Clear statement that the are abrogating state immunity

b) Congruence - Statute touches on Section 5 violations that are normally subject to strict scrutiny (race, alienage, ethnicity)

c) Proportionality – some pattern of unconstitutional behavior of states is demonstrated such that preventive action is necessary.
d) ( 11th amendment immunity is determined by scope of Sec. 5 power

e) 11th amendment immunity does not extend to local and municipal gov’ts (Garrett)  

B. Cases

1. Board of Trustees of U of AL v. Garrett (2001); Converts strict scrutiny rules into substantive limitations on Congressional power; B/c disc based on disability would always pass rat’l basis, legis. targeting disc will always flunk congruence & proportionality test; Must limit Sec. 5 power to broaden immunity and enforce federalism; If state’s activity is rat’l basis, prophylactic legis. improper;  Dissent – scrutiny rule that judges apply isn’t constitutional guarantee itself, just reps limits of judicial auth to enforce constit. guarantee
a) Facts

(1) Employers cannot discrimination against disabled persons.

(2) Garrett was diagnosed with breast cancer (was nurse at hospital) and then forced to give up Director position when she returned to work after chemo. 

(3) Act requires employers to make reasonable accommodations to known physical or mental limitations of employees unless employer can demonstrate that accommodation would impose undue hardship on operation of business.

b) Issue

(1) Whether employees of State of AL may recover $ by reason of state’s failure to comply with Title I of ADA (Disabilities Act).

c) Holding

(1) State’s immunity cannot be abrogated for suits under ADA.

(2) (For $ damages against states, there must be a pattern of disc by the States which violates 14th amendment, and the remedy imposed by Congress must be congruent and proportional to targeted violation.  

d) Reasoning 

(1) Congress may abrogate immunity when

(a) Unequivocally intends to do so

(b) Acts pursuant to valid grant of constitutional authority

(2) Power under Section 5

(a) To remedy and deter violations of rights which includes broader swath of conduct which may not all be unconstit. by 14th
(b) City of Boerne – responsibility of court to determine substance of constit. guarantees

(c) Legislation reaching beyond scope of Sec. 1’s guarantees must exhibit “congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end.”

(3) Requirements

(a) Suspect classifications

(i) Cleburne v. Cleburne Living Centers:  mental retardation not suspect classification ( where group possesses distinguishing characteristics relevant to interests of State is not unconstit.

(ii) If Congress wants to enact special accommodations for the disabled, it has to come from positive law and not through equal protection.

(b) Congruence

(i) Whether Congress identified history and pattern of employment discrimination – Congress Sec. 5 authority is only properly exercised in response to state transgressions.

(ii) Local gov’ts still subject to private claims under ADA since no 11th amendment immunity  ( so evidence of disc on part of local gov’ts doesn’t count
(a) ( But shouldn’t real question be if local and municipal auths are engaging in “state action”?  

(iii) Adverse disparate treatment isn’t constitutional violation where rational basis scrutiny employed – no legislative findings in record, only anecdotal findings.  No pattern of disc found in state gov’t.  

(c) Proportionality

(i) It might be entirely rational and constit. for state employer to conserve scarce financial resources by hiring employees who can use existing facilities, but ADA requires employers to make facilities accessible.  ( Accommodation burden far exceeds what is constitutionally required in that it makes unlawful a range of alternate responses that would be reasonable but would fall short of imposing an “undue burden” upon employer.

(ii) ADA forbids utilizing standards or method of administration that disparately impact disabled, w/o regard as to whether conduct has rational basis.  Disparate impact is not enough even for strict scrutiny...

e) Dissent

(1) Law should be a leader in moral teacher – ADA can be milestone on path to more tolerant future.
(2) Intentional or purposeful discrimination on the part of states should not be a requirement for action

(a) States should not have to be held in violation of constitutional duties or pattern of disc to be held liable.

(b) Failure of states to revise policies fore behavior now seen as incorrect doesn’t always constitute a purposeful and intentional act which is violation of equal protection clause.

(3) If discrimination is pervasive in society, then likely state gov’ts are participants

(a) Extensive documentation by Congress of problem – 300 examples of state disc on record.

(b) State-imposed barriers also obstructed voting and operation of gov’t services, finding housing

(4) Court is holding Congress to strict scrutiny standard in evidence 

(a) Evidence presented in Congress may not have passed strict judicial scrutiny for evidence, but for Sec. 5 legislation Court has never required Congress to perform same sort of judicial review of every piece of evidence that court evidence standards require.

(b) Congressional findings have never had to be broken down, category by category

(c) “Limitations stemming from the nature of the judicial process...have no application to Congress”  (Oregon v. Mitchell 1970)

(d) When economic or social legislation is challenged in court as irrational, hence unconstit., “burden is upon the challenging party to negative any reasonably conceivable state of facts that could provide rational basis for the classification.”

(e) Ration basis review is “a paradigm of judicial restraint.” FCC v. Beach Communications (1993)

(f) Courts are generally very reluctant, as they should be in federal system, to closely scrutinize legis. choices. (Cleburne)

(5) Congress in the past has influenced what level of scrutiny should apply ( Court’s reliance on Cleburne is misplaced since Cleburne itself allowed Congress to determine 14th amendment application to the states

(a) ( Absence of a contrary congressional finding was critical to our decision to apply mere rationa-basis review to disability discrimination claims – a “congressional directive” to apply more stringent standard would have been controlling. (Cleburne)

(6) (The nature of Congress’ institutional competency allows it to have more flexible evidence standards

(a) There is no reason to hold Congress to strict evidence rules or presumptions that reflect court’s institutional limits.   

(b) Congress can readily gather facts from across the nation, assess the magnitude of the problem, and find remedy.  

(c) Congress directly reflects public attitudes and belief so they know better where to impose remedies – can get evidence directly from constituents.  

(7) ( Court is thwarting democratic process by conservative judicial activism

(a) Congress is elected public body and is responsible to people

(b) Courts should not sit as a “superlegislature to judge the wisdom or desirability of legislative policy determinations.”

(8) Section 5 power can enforce beyond what is directly unconstit.  

(9) Inconsistent:  Court applies rational basis review to legislation burdening disabled, but strict scrutiny to legislation benefiting disabled.  

(a) Congress will only have to resort to more intrusive legis. like court injunctions and federal standards

f) Evaluation

(1) Rhenquist’s rhetorical techniques to narrow relevant Congressional evidence

(a) Cleburne is rat’l basis test (even though it’s rat’l basis w/ bite)

(b) Only examples of discrimination by state actors should county, not local or county

(i) (But don’t they engage in state action?  If there is evidence of disc at local level, d/n’t that point to existence at state level?

(c) Only examples of employment discrimination should count

(i) Excludes a lot of cases...

(2) Why should Congress be stopped form legislating against “new discrimination”?

(a) If popular consciousness changes about what liberty and equality require, shouldn’t Congress be able to respond?

(b) If courts don’t want to be judicial activists pushing forth change (like Warren court), then shouldn’t they let Congress?

(3) Impact of ruling

(a) Garret is not really striking down ADA – is not saying that states and their instrumentalities are exempt – they are just dealing with suits brought by private parties against the states.  Certain actions for injunctions brought by private parties are not an issue – prospective injunctive relief.  

(b) Private rights of action are created by Congress precisely to get them involved in enforcement.  Incentive depends on monetary remedies available – practically have a significant effect on enforcement of statutes against the states.  

(4) How broad and specific is sovereign immunity – does it change over time?  

(a) Fed Ct – diversity (different and same state)

(b) Fed Ct – Fed Q, express abrogation pursuant to reconstruction amendments.  If it was enacted pursuant to when Congress expressly wanted to abrogate state immunity.  If Congress expressly abrogates it and is acting under Sec. 5 of 14th amendment, then it is ok.  14th amendment can be understood for that reason to implicitly move beyond federalism block of the 14th amendment.  

(c) Fed Ct – Fed Q – (different state or same state)

(d) State Ct – fed Q – own citizens:  Alden v. Maine – applies to suits that are brought in state courts by citizens of that state.  

(5) Reaction of the federal judiciary to ADA

(a) Federal judiciary hates the ADA b/c it has sweeping purpose language, complex interlocking provisions which create a statute that has considerably narrower scope that the broad sweeping language of the purpose.  

(b) Congress did such a bad job of making the statute broader, so in a sense federal courts are trying to remand the statute back to Congress – the federal courts are taking very restrictive readings of the statute.  What if there were enough evidence from every state in the union...

(c) There are plenty of circumstances in which employers are allowed to fire employees with disabilities.  It is not enough to prove that it happened, but you have to prove that there was no rational relationship whatsoever to a legitimate gov’t purpose.
g) Criticisms

(1) Radical move away from textualism

(a) 11th amendment bars federal court juris over suits against a state brought by Citizens of a another state

(b) Isn’t Garrett from same state?  Isn’t she suing in state court?  

2. Nevada Dept. of Human Resources v. Hibbs (2003); heightened scrutiny given wider latitude for prophylactic legis.; Congress has narrowly tailored remedy; proven disc; Dissent – when has Congress recognized family & med leave as substantive 14th right?  D/nt Garrett say that Ct. alone determines meaning of constit. equality?  
a) Background

(1) Employers would give some sort of physical disability leave for giving birth.  The Hibbs case involves care-giving leave.   

(2) Only by creating possibility for men to take leave will men start to step up and take more family responsibilities.  But the main problem is that the leave is unpaid.  So since women are still making less money, in a rational household it will be the woman who takes the leave.  

(3) Hibbs comes down after the academic community has jumped all over the court for Garrett.  The court knows that Congress needs to be taught a lesson, but is less sure about precisely what that lesson should be.  Few people would have predicted that intermediate scrutiny would have had such a big effect on the case.

(4) Powers relied on in FMLA

(a) Article I commerce power

(b) Sec 5 enforcement power under 14th amendment

(5) FMLA

(a) Protect right to be free from gender-based discrimination in workplace

(b) Congress has evidence that states continue to disc in leave-context in gender disc

(c) Wide differences exist in state leave policies – up to one year for women, but nothing for men.  Only based on stereotype that women have primary role in caring for families.  

b) Ruling

(1) Gender disc is subject to heightened scrutiny

(2) Congressional evidence shows Widespread pattern of state disc based on gender

(3) Stereo types that women are mothers first and workers second is fueling discrimination

(4) Congress’ policy is congruent and proportional to targeted violation

(a) Has already unsuccessfully tried to address problem through Title VII

(b) Confronted difficult and intractable problem where previous legis. attempts failed

(c) Justified in promoting prophylactic legis.  ( Created an across-the –board leave regardless of gender, so it directly attacks states’ unconstit stereotype that women are responsible for family care-giving.
(d) Statute that simply mandated fairness in leave programs might have resulted in states giving no leave at all

(e) FMLA is narrowly targeted at fault line between work and family, and Congress placed many limitations on measure – only unpaid leave, applies only to employees who have been employed for at least 1 year full-time, high-ranking or sensitive employees not subject to policy (state officials or staff), employers may require health cert by doctor for leave. ( Congress chose a middle-ground, a period long enough to serve needs of families but balanace with interests of employers.  

c) Evaluation

(1) Isn’t this Congress enforcing/imposing and interpreting a new substantive right under Sec. 5?  

(2) What is the difference between Garrett and Hibbs?

(a) Heightened scrutiny

(i) Where Congress is addressing prophylactic legis. against heightened or strict scrutiny class. Given more flexibility

(ii) ( But where has the court before recognized family and medical leave as sex equality issue?  D/nt the court say in Garrett and Boerne that it alone determines meaning of constitutional equality?

(b) Distinguishing between old rights and new rights

(i) Congress is given freer hand where long histories of race or sex inequality concerned

(ii) Kimel and Garrett are about new rights

(c) Don’t take a good thing too far

(i) Court is extending federalism precedents to trench on highly visible and consequential civil rights statutes like FMLA b/c otherwise people would get hostile and wouldn’t believe in Ct.  
