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I. ACCESS TO HEALTH CARE

A. Barriers to Access

1. Medical Care v. other commodities

a) Why is medical care different from other commodities?  

(1) People think of it as an undesired necessity; whereas other commodities are generally thought of as choices; 

(2) also health care is episodic and not something people think about everyday;

2. History Timeline

a) 1887-1910

(1) doctors:  

(a) not licensed

(b) many types of healers:  chiropractors, allopaths, 

(c) allopaths enlisted state to put qualification for licensing in hands of allopaths; 

(i) alternatives to allopath control:

(a) everybody compete in the open market

(b) have different types of licenses for different practitioners

(ii) why reject open market or specific licenses?

(a) Allopath political power

(b) More trust of doctors than government beaurocrats

(2) Hospitals:

(a) Grew exponentially in this period

(b) Hospitals were for treatment of poor; middle and upper class treated at home

(c) Were non-profit; actually governed by doctors; doctors not employees but had admitting privileges

(d) Public hospitals organized similar to non-profits

(e) Alternatives to non-profit set up

(i) Doctors as employees (European model)

(ii) More public sector approach

(iii) Profit making hospitals

(3) Medical Education

(a) Easy to get into medical school

(b) Run as a for-profit business

(c) Flexner Report said schools should be research based; accomplished by licensing requirements

(d) Generally difficult to start a medical school

(e) Alternatives:

(i) Instead of small number of large medical-center schools; could have had smaller community based programs; could restrict medical center training to specialists

b) 1935

(1) Doctors

(2) Hospitals/Insurance

(a) More to offer than in previous period

(b) No health insurance at this time; Baylor Hospital couldn’t afford to pay doctors so they made a contract with teacher’s union – teachers pay a monthly fee and doctors agree to provide medical care; employers didn’t become big insurance payer until after WWII;

(i) Hospitals didn’t like Baylor arrangement, they wanted pre-payment but wanted to preserve the ability of patients to choose their doctor

(c) Blue Cross:  

(i) collects pre-payment

(ii) is non-profit, doesn’t have to pay insurance tax; in exchange for tax breaks blue cross promised that they would serve the community; anybody could enroll; they used “community rating”

(iii) Blue cross dominated until 1950s;

(d) Alternatives to Blue Cross:

(i) Commercial insurance

(a) But wouldn’t have open enrollment; wouldn’t have had community rating

(ii) Stick to Baylor or similar model

(e) After WWII people began to enter insurance market; private insurance began to skim off healthy people; as healthier people began to abandon Blue Cross then Blue Cross had to abandon its original commitments; this led to insurance becoming unaffordable for elderly because they are an easily identifiable group with high health care costs;

c) 1965

(1) Enactment of Medicare and Medicaid

(a) Elderly were faced with increasing difficulty with health insurance; democrats took control of both house and senate in white house

(2) Medicare 

(a) is a federal program paid for by payroll taxes with universal enrollment for elderly and non-universal for disabled; Medicare Part A for Hospital payments; Medicare Part B for doctor payments; Medicare is thin coverage because it really only covers acute care, e.g. doesn’t cover prescription drugs;

(3) Medicaid 

(a) is program for poor people; administered by the states; states and feds share cost; states have large discretion in determining type of program; NY has 50/50 state to fed funding; Medicaid is broad coverage

(4) Alternatives to medicare

(a) Vouchers for elderly to buy insurance on open market

(b) Make a federal medicare for poor people instead of relying on state administered Medicaid; but since medicare is thin coverage then would have to consider poor people who wouldn’t be able to afford gap coverage

(c) Medicaid for elderly; was tried but elderly didn’t like being subject to state (control); also didn’t like being on something  associated with welfare state

d) 1994

(1) Clinton Plan

(a) Features

(i) Universal coverage

(ii) Preserved major roles for private insurance

(b) Was rejected for many reasons

(i) Was very complex

(ii) Ad campaign against the plan was very effective – warned that bureaucrats would dictate coverage, which is what we ended up with today

3. Paradigms

a) Professionalism paradigm

(1) Claim is that professional control of medicine is better than the alternatives; medicine is complicated and not easy for bureaucratic control; also not easy to leave to market; idea is that should leave decisions to professionals about what care is needed and professional ethics will provide enough control

b) Equality paradigm

(1) Medical care should be based on need and not ability to pay; ethical component is that decisions should be based on medical need; also practical aspect is that “need”; “minimal need” is so hard to define; therefore should instead of define a minimum just say the standard available for people who pay should basically be the same for those who can’t pay

c) Competition paradigm

(1) Reasons to use competition:

(a) People get care they don’t need under current system

(b) People don’t shop around or take cost into account

(c) Other approaches haven’t worked

B. Common Law baselines

1. Background

a) Perception is that we have a great medical system, only problem is access – that was basis for Medicaid and Medicare

b) Tort law Negligence

(1) Elements:

(a) Duty, negligence, causation, injury

c) 2 ways to be admitted to the hospital

(1) Elite hospitals:  only allows admission from their staff

(2) Other hospitals:  lobby ambulances to bring them patients

2. Hospitals

a) No duty principle

(1) Examples:

(a) With Undertaking and Detrimental reliance arguments:  Woman in labor didn’t have time to drive 40 miles to hospital where she received pre-natal care so went to nearest hospital with ER; Private Hospital ER refused to treat woman in labor because she didn’t have a relationship with any of the staff doctors; she gave birth in a hospital parking lot; Nurse had done cursory exam on woman and brought her a sheet in the parking lot; could make undertaking and detrimental reliance arguments (Campbell v. Mincey, text p43)

(i) Detrimental reliance:

(a) They have an ER which is known to treat emergency patients

(b) On other hand they just happened to be there, they didn’t really hold themselves out as available so hard to say she relied

(ii) Undertaking:

(b) Classic example:  Doctor had been patient’s doctor for many years; patient even offered to pay; doctor had no good reason not to treat the patient; patient died, doctor not liable because no duty (Hurley v. Eddington, text p42)

(2) Need injury:  but even if a duty is found then there are still other problems; hospital could claim there was no injury; e.g in Cambell hospital claimed no injury but court found loss of blood and increased risk of bad outcome from unattended pregnancy can count as an injury

b) Detrimental Reliance

(1) If hospitals have an established custom of rendering emergency aid and a person who is seriously injured seeks aid at the emergency room relying on the custom then can create liability if hospital refuses to provide aid due to analogy to negligent termination of gratuitous services because of the time lost in a useless attempt to obtain aid (Manlove case, Sipes case, p48 text)

c) Undertaking

(1) Tort rule:  even if an individual has no duty to help, anyone who undertakes to provide aid must continue to act with reasonable care;

(2) Example:  woman was on dialysis for 3 years; woman was non-compliant with doctor’s advice and disruptive; finally doctor notified her that unless she changed her habits and entered therapy he would no longer treat her and advised her of other sources of dialysis treatment; court rejected her claim to force doctor to continue treating her (Payton v. Weaver, text p50)

d) Quasi-public institution theory

(1) Argument for application of this theory to non-profit hospitals:

(a) They are licensed, receive public and charitable funds, serve a public purpose

(2) Argument against:

(a) Scope of duty isn’t clear; conceivably could be very broad and so courts have been reluctant to use his theory

e) Analogy to inns and common carriers

(1) For:

(2) Against:  inns and common carriers still require payment to get the service; so only time inn keeper analogy works is when doctors claim they would have been available and patient says they were willing to pay

3. Physicians

a) Requirement for physicians to provide emergency care

(1) Good Samaritan law

(a) Supposed to provide immunity from negligence if they help out

(i) Some provide complete immunity, others partial immunity

(b) In hospital emergencies

(i) About half of jurisdictions apply it to in hospital emergencies

b) Compared to hospitals

(1) Hospital can close if it doesn’t want to treat, doctors must have a religious or conscientious reason

(2) Same as hospital for no duty rule and undertaking rule

(a) Most courts don’t draw out doctor patient relationship over time to apply undertaking rule

(i) But court might require reasonable notice on part of physician:  “only by the cessation of the necessity which gave rise to the relationship, or by the discharge of the physician by the patient, or by the withdrawal from the case by the physician after giving the patient reasonable notice so as to enable the patient to secure other medical attention.”  (Ricks v. Budge, text p50)

(b) Telephone call to set up an appointment does not establish a doctor-patient relationship (but in specific instance where a blind woman accompanied by her guide dog was turned away the appointment did create a doctor-patient relationship)

c) Physicians freedom to condition treatment:

(1) Example

(a) Physician conditioned his obstetrical services on condition that a woman having her fourth child consent to sterilization; physician objected to woman getting pregnant and not being able to financially support the new child;  woman refused to consent but finally consented during labor; court upheld the physician’s conditional treatment (Walker v. Pierce, text p53)

(b) Telephone call to set up an appointment does not establish a doctor-patient relationship (but in specific instance where a blind woman accompanied by her guide dog was turned away the appointment did create a doctor-patient relationship; Lyons v. Grether, text p 49)

(2) L says these cases show that physicians have a very large freedom to condition their treatment (not sure how telephone appointment fits into this?)

(3) Consitutional issues

(a) Procreation is a fundamental right but walker case says that doctors can impose on it; from a consitutional point of view doctors aren’t state actors so 14th amendment doesn’t apply; 

C. State Efforts to Assure Access

1. state statutes requiring treatment of emergency care

a) Arizona example:

(1) Statute said licensed hospitals in that state are required to accept and render emergency care to all patients who present themselves in need of such care until all medically indicated emergency care has been completed

(a) Court allowed transfer before completion of emergency care for medical reasons but not for economic reasons

(2) Facts:  boy had a partially transected femoral artery; was seen by ER physician, orthopedic physician and vascular surgeon; was transferred to nearby hospital for economic reasons to have the surgery done; court found that patient was transferred while still needing emergency treatment and that the transfer was not supported by medical necessity (question remained about (causation) about how much this transfer contributed to the boy’s residual leg injury)(Thomson v. Sun city, text p54)

b) Usually “emergency” is a matter of fact but it can also be a matter of law as in the Thomson case

c) NY Rule:

(1) Policy of no economically motivated transfers generally, not just for emergencies; this is backed by criminal sanctions (Anyakora case – OB refused to treat patient in last stages of labor, text p61; Ford case – nurse tells ambulance that the hospital is on diversion, text p62)

2. Causation rules

a) 50/50 rule:

(1) this is the ordinary tort rule; have to show that it is more probable than not but for the defendant’s actions no injury would have occurred(?);

b) lost chance rule:

(1) if the evidence permits only a finding that the defendant’s negligence increased the risk of harm or deprived plaintiff of some significant chance of  survival or better recovery, it is left for the jury to decide whether there is a probability that defendant’s negligence was the cause in fact of the injury

D. Federal Efforts to Assure Access

1. Hill Burton Act

a) Adopted post WWII; there was a severe shortage of hospitals and congress wanted to spend federal money for private sector to build hospitals instead of fed hospitals

b) Conditions:

(1) Have to have reasonable patient volume

(2) Have to serve the community and provide free care

(a) but enforcement mechanisms for free care never were very effective

2. EMTALA

a) EMTALA effects:

(1) Creates new duties

(a) Appropriate screening 

(b) Stabilization prior to discharge

(c) Hospital has to establish that the transferee hospital has accepted the patient

(2) Changes standard of care in ER

(a) Standard is if the hospital has departed from ordinary standards or procedures for those symptoms

(b) If hospital has no standards that won’t protect it against an emtala claim

(c) Something about courts won’t impose a new standard if hospital standards are unreasonably low because that would basically turn emtala into a federal malpractice claim

(3) Creates new federal remedies (including private right of action)

b) Screening requirement:

(1) Disparate treatment theory:

(a) Example:  Woman seen in ER for leg pain, seen by ER physician and discharged with pain meds; woman returned to ER in septic shock and suffered permanent injuries; court said plaintiff had met her threshold burden of proof for EMTALA because ER physician didn’t follow standard procedure in three ways:  1. didn’t record medical history in chart, 2.  failed to record results of xray, 3.  discharged patient before urine test returned; also disparate treatment was shown by medical testimony that a blood test would have been ordered (Power v. Arlington, text p70)

(b) This theory has been adopted to prevent EMTALA from displacing state malpractice law

(2) Improper motive theory:

(a) Can be based on race, HIV status, inability to pay, etc;

(b) Based on word “appropriate” of  “appropriate screening”

(c) Supreme court refused to address whether motive should be required or not for screening in the supreme court’s only emtala case, Roberts v. Galen

(3) 2 requirements:

(a) hospital followed its own procedures

(b) plaintiff must produce evidence showing that hospital peronnel’s claimed “perceptions” differ from what those “perceptions” were when they screed the plaintiff

(i) standard is subjective, based on what the doctor actually perceived; if doctor is negligent in perceiving a symptom of physical finding or interpreting a lab test that is not a basis for emtala liability (otherwise since negligence could always be construed as disparate treatment then negligence would always be enough for an emtala claim – and this standard is what courts are trying to avoid)

(ii) Example:  plaintiff fell out of a tree and went to ER; patient had popping sounds in his chest as one of his complaints but doctor didn’t notice it so didn’t order a chest xray; plaintiff wanted to be admitted but was discharged; plaintiff went to a different ER two days later and found to have a broker rib and sternum; court found no EMTALA violation because the physician treated the patient the same as he did others with the same symptoms as perceived by the doctor; (Summers v. Baptist Medical, text p76)

(a) dissent says we shouldn’t just accept the physicians word that he didn’t notice the symptoms, that should be a matter for the jury to decide 

c) Stabilization requirement:

(1) Rules: 

(a) Once an emergency room patient is stabilized, a hospital’s responsibilities under EMTALA end

(b) If the patient is not stabilized, the hospital may transfer the patient to another facility only if the patient consents to the transfer, and a physician properly certifies that the benefits of the transfer outweigh the risks and the transfer is “appropriate”

(c) “stabilized” means “to a reasonable degree of medical probability, no material deterioration of the patient’s condition is likely to result from or occur during the transfer”

(2) example:  HIV patient goes to ER with severe rash after taking a new med; ER physician wants to transfer patient to hospital that specializes in HIV; plaintiff’s expert testimony says there was a 50/50 chance of material deterioration during transfer, noting vital signs were unstable; hospital tried to say that diagnosis of TENS was serious so benefits of transfer outweigh the risks but court says that TENS diagnosis seems like a pretense so motion for summary judgment fails; (Howe v. Hull, supp p24)

(3) motive requirement:  not necessary for plaintiff to show that hospital had an improper motive for failing to stabilize or for the transfer; patients are entitled to “such further medical examination and such treatment as may be required to stabilize the medical condition.” 

(a) Example:  plaintiff was hit by a truck and had serious injuries; plaintiff was eventually transferred twice and deteriorated after second transfer; lower courts had said that plaintiff failed to show improper motive for the transfer; US supreme court said that the statute doesn’t include a motive requirement for the stabilization requirement (Roberts v. Galen of Virginia, supp 27)

d) Testimony on hospital procedure:

(1) Court allows non-physicians to give testimony on what the hospital “procedure” is even though they couldn’t testify in a malpractice case

(2) Example:  boy is hit with a snowball in the head; he goes to ER and is treated as if he has a cold and sent home; later boy was found to have a brain abscess; nurse testified that hospital procedure was to admit patients with similar conditions

e) Should EMTALA be narrowed to only cover economically motivated transfers?

(1) Example:  Baby was anacephalic but mom refused to sign a DNR; Baby eventually transferred to a nursing home but kept coming back to the ER; eventually the hospital sought a declaratory order stating that it was not required to provide treatment for baby K; dissent says that emtala was not intended to cover this type of situation; (In re Baby K, text 81)

f) Reach of emtala

(1) Based on funding hook of medicare and Medicaid;

(2) Rule:  if hospital owns the ambulance then there is an emtala claim but if it is a non-hospital owned ambulance then it doesn’t apply

g) State causation and special rules in emtala:

(1) EMTALA has uniformly followed state law causation (e.g. ordinary 50/50 rule v. loss of chance)

(2) For damages and special procedural rules the courts are more divided; 

(a) Damages:  

(i) emtala more clear about damages because mentions damages in the statute – says that plaintiffs are entitled to those awards that are available for “personal injury” under state law, but no mention of malpractice;  

(ii) three approaches

(a) emtala is different from malpractice so malpractice caps shouldn’t apply; 

(b) emtala and malpractice are similar so caps should apply

(i) example: baby is covered by Kaiser but mom brings baby to non-Kaiser anway; ER doctor calls for approval and is told to transfer without treatment; baby dies because of delay in treatment; first hospital found liable for emtala violation (baby not stable) but large punitive damage award found to be capped by California statute;  (Barris v. County of Los Angeles, supp 37)

(c) should look to see if caps are broad or narrow; if cap applies broadly to personal injury like slip and fall then caps should apply

(b) procedures

(i) example:  under new york have to give notice in 90 days but woman is in the hospital all this time; question is that does the malpractice 90 day limitation apply; court says that all the reasons why the state limitations are in place also apply to emtala because emtala is supposed to supplement state law (Hardy case, supp 34)

h) physician liability under emtala

(1) only HHS can enforce emtala against physicians

(2) example:  OB refused to provide emergency care to a woman in labor; he ordered her transfer to another hospital; court held the attempted transfer violated emtala (Burditt v. US DHHS, text p89)

i) transferee hospital as plaintiff

(1) transferee hospital can bring suit to recover cost of caring for the patient but very rare for the transferee hospital to do this; multiple reasons:  prestige reasons, need for referrals, interlocking staff, etc;

j) jurisdictional hook

(1) L says she’s not sure if it is fair to have emtala to apply to all patients, not just those funded by medicare or medicaid

E. Direct Public Provision of Medical Care

1. public urban hospitals

a) provide a disproportionate share of uncompensated care

b) also provides disproportionate share of specialty services like burn units

c) always poorly funded

2. neighborhood health clinics

a) integrate medical care and social services

b) highly efficient and provide good care

F. Anti-Discrimination Law and Access to Medical Care

1. Race

a) Can show that people are treated differently because of race

(1) Handout shows that race is an independent factor in receiving referrals (study hired actors and gave them detailed scripts, same insurance, etc)

b) Title VI

(1) Prohibits racial discrimination and includes discriminatory effect, not just intent

(2) Supposed to prevent hospitals from closing and moving elsewhere

(3) Litigating these cases is difficult

(4) Attorney fees available for prevailing party

(5) Difficult to show disparate impact

(a) Medicaid and medicare have chosen not to include race on their standardized admission form; therefore hard to collect data showing disparate impact

(b) Also easy for hospital easy to come up with alternative reasons why they are closing the hospital

(6) No private right of action

(a) Decided by supreme court in Sandavol case

(b) Only federal agency can bring suit; only remedy is to withhold federal funds, which is too severe so is never used

2. Disabilities

a) American Disabilities Act of 1990 (ADA) relating to medical care

(1) 2 questions

(a) what is a disability

(b) when is discrimination of a person OK because of a direct threat to others

(2) definition of disability:

(a) three parts:

(i) a physical or mental impairment that substantially limits one or more of the major life activities of such individual

(ii) a record of such an impairment

(iii) being regarded as having such an impairment

(b) The phrase “is regarded as having such an impairment” means (from 42 USCA Sec. 12102(2):

(i) Has a physical or mental impairment that does not substantially limit major life activities but is treated by a private entity as constituting such a limitation

(ii) Has a physical or mental impairment that substantially limits major life activities only as a result of the attitudes of others toward such impairment

(iii) Has none of the impairments defined in paragraph 1 of this section but is treated by a private entity as having such an impairment

(3) HIV as a disability (landmark case is Bragdon v. Abbott, supp 56)

(a) Impairment requirement

(i)  satisfied – even if asymptomatic needs drugs, close medical care, etc

(ii) Supreme Court in Bragdon says this is satisfied from the moment of infection

(b) Substantially limits one or more major life activites requirement:

(i) Majority in Bragdon:

(a) Reproduction qualifies as a major life activity and HIV limits her ability to reproduce because of risk of transmission to partner and fetus

(ii) Dissent in Bragdon (Rhenquist)

(a) Congressional intent was for major life activities only to include those things you do in your ordinary day-to-day life

(b) Even if reproduction is included in a major life activity, plaintiff  should have to show that you she is personally limited (i.e. Abbott would have had to show that she was actually planning on reproducing)

(iii) Ginsburg’s concurrence says that HIV affects other major life activities, not just reproduction

(a) L’s suggested alternatives:

(i) HIV limits access to health care

(ii) HIV affects life choices

(iii) HIV limits your functioning because you have to arrange your life around health care

(c) L says there is a lot of legislative history showing congress intended for people with asymptomatic HIV to be covered

(4) Direct threat to others clause

(a) Standard for being able to deny treatment to someone with a disability is that the disability has to be a direct threat to the safety of others

(b) Bragdon court says that you don’t rely on doctor’s subjective opinion of a threat, or to the government’s (biased) agents (CDC, Surgeon General, etc), or to professional societies’ statements; instead look to objective scientific evidence

(i) Caveat is that court will only look to the scientific evidence available at the time the event occurred, it will not consider later discoveries that the doctor couldn’t have been aware of

(5)  Are “controlled impairments” disabilities?

(a) Statute is silent on whether availability of treatment or corrective measures should have bearing on how ADA cases are decided

(b) Legislative history shows that congressional intent was to look at disabilities without considering mitigating measures

(c) Supreme court:  the existence of a disability is to be evaluated “with reference to measures that mitigate the individual’s impairment”  (Sutton case, text p74)

(i) Looked at mitigating measures in Sutton case:

(a) two women pilots needed to wear prescription glasses and so airline wouldn’t hire them on that basis; court said that their condition doesn’t substantially impair a major life activity even though it stopped them from being employed by a major airline; court said they could still work for smaller airlines or do some other kind of job

(b) court noted that 160 million Americans have some correctable condition, so to extend ADA to this extent would be far beyond what congress intended

(6) Health care providers with HIV

(a) L says health care workers with HIV likely to lose if bring suit under ADA

(b) Handout on Dr. Acer; doctor was accused of purposefully infecting patients with HIV; article points out that to test all health care workers for HIV would be too expensive

(7) Winning an ADA case

(a) L says that in 1999, employers won 99% of ADA claims so very difficult to win for plaintiff

(b) Main reason that plaintiff loses is inability to show a significant limitation and if they pass that then second reason is that they can’t show they are qualified for the job

(8) Howe v. Hull (supp p79) under ADA today

(a) If he doesn’t declare his intent to have children then he probably doesn’t have a disability; even if he’s symptomatic he still has to show this substantially limits one or more major life activities

(b) At the time the case was originally brought it was assumed that HIV plaintiff had a disability

(c) Doctor said that he wasn’t trying to transfer because of HIV but because HIV patients would get better care at the other facility; courts haven’t really accepted the claim that disability patients will get better care at specialized facilities; as a general matter doctors can’t insist that a patient with a disability be transferred to a center that specializes in that;

II. Health Care Financing

A. Introduction

1. traditionally heath care has been under state control, but then had series of federal acts:

a) hill burton

b) emtala

c) ADA

d) McCarran-Ferguson (gave back control of insurance to the states; was in response to a supreme court opinion that said that insurance was commerce so fell under feds)

B. Private Insurance and state law

1. Standard case is that a doctor says the patient should be hospitalized and the insurance comes along months later and says the care was not medically necessary and refuses to pay for it

a) Usually look to contract claim

2. Payment denied based on review of medical necessity (ex post facto review by insurance company and court looks at as a matter of contract law)

a) Leading case (Van Vactor):  held that if there will be a review then it can’t be hidden in ambiguous language (doesn’t put the insured on notice of the possibility of review)

(1) Patient had insurance that was supposed to cover medically necessary treatments; patient had (wisdom) teeth taken out on the doctor’s advice and insurance company refused to pay later saying it wasn’t medically necessary (Van Vactor v. Blue Cross Association, text p147)

(2) Lack of notice also because the limitation on the coverage was not made clear in the brochure (insured never gets to see the master contract and only gets to review the brochure)

b) Alternative holding (Sarchett v. Blue Shield):  basically held that you get what you bargained for; only the most abusive practice will get judicial review

(1) Plaintiff’s physician thought that plaintiff might have leukemia or a life threatening ulcer so recommended a hospital stay for tests; insurance refused to pay later saying the hospital stay was unnecessary; court said that policy was unambiguous so there should have been no surprise; court rejects plaintiffs public policy argument about patients unexpectedly getting stuck with the bill by saying that patients have a choice of insurance so could have picked one with different method of review; court rejects argument that plaintiff should be able to rely on his doctor’s advice saying that plaintiff should have been aware that there would still be review (Sarchett v.  Blue Shield of California, text p151)

(a) In the end court still held for plaintiff because the insurance company acted in “bad faith” because it didn’t remind the plaintiff of his right to have the hospital charges reviewed;

(b) Dissent notes that this might not be good public policy because the individual consumer doesn’t have much bargaining power;

3. Tort law:  bad faith breach of contract

a) Tort claims can bring large punitive awards

(1) Example:

(a) Plaintiff worked for the state; the benefits manager was notified that the health insurance premiums were going to go way up so she shopped around; another insurer offered insurance at same price but included (with knowledge of the benefits manager) a clause that defined “ancillary charges” as all hospital charges such as surgery and other treatments, so the only hospital coverage was for room and board charges; benefits manager told the plaintiff that the insurance was basically the same benefits as before;  Plaintiff was found to have pre-cancerous cells and had a hysterectomy;  insurance refused to pay for the surgery because they fell under the definition of ancillary charges;  plaintiff sued for bad faith and won 7 million in punitive damages;  (Wohlers v. Bartgis, supp p85)

C. ERISA

1. Introduction:  

a) Three distinct periods in the development of ERISA case law

(1) Adoption of ERISA in 1974 until Shaw case: everybody basically ignored ERISA

(2) Shaw case to Travellers case: court adopted very strong version of preemption

(3) Travellers case (1995) to present:  courts have been backing away from strong preemption

b) ERISA was adopted in 1974 in response to pension fund mismanagement and scandals

(1) On pension side they broadly preempted and adopted comprehensive federal regulations

c) ERISA and health insurance:

(1) ERISA doesn’t require employers to provide health insurance, but if they do then ERISA applies

(2) Unlike the pension fund regulations, ERISA preempts but doesn’t provide much regulation for health benefits

(3) ERISA has led to a disparity between companies that buy insurance (which can be regulated through state insurance laws) and those that are self-funded (which are exempt from state regulation)

(a) This gives companies a strong incentive to provide self-funded plans rather than buying insurance; L says that 80-90% (of employees?) are covered through self-funded plans and not through purchased insurance

(i) After AMS case, it is easy for plans to fall under the definition of “self-funded” because they only have to assume a tiny amount of risk them selves to qualify; therefore employers would be foolish to set up a health benefit plan that isn’t defined as self-funded;

(a) Therefore even companies that really provide health insurance through HMOs and insurance companies are still considered self-funded

(4) Summary of employer incentives to self-fund rather than purchase insurance

(a) Self-funded plans don’t have to abide by state regulations

(b) Plaintiffs can only get contract based remedies against self-funded plans; tort claims and punitive damages are barred

(5) Three categories of self-funded plans

(a) Plan will expose itself to all the risk and hire out only the administrative aspects

(b) Plan which exposes itself to significant risk but which transfers some risk to stop loss insurance

(c) Plan which transfers most of risk to an insurance company

2. ERISA clauses:

a) Express preemption clause (sec 514a)

(1) ERISA shall “supersede any and all State laws insofar as they may now or hereafter relate to any employee benefit plan.”

(2) This “relates to” clause was previously interpreted very broadly; was given broad common sense meaning; if has connection with the benefits or mentions ERISA then it counts; breadth of “relates to” was cut back in Travelers; Travelers court said that everything relates to everything else to some degree so literal meaning of “relates to” isn’t helpful 

(a) Example:  New York wanted people to switch into Blue Cross/Shield (to help offset costs of care for uninsured) so passed a statute, “NYPHRM,” that placed a series of surcharges on patients covered by other commercial insurers or who were reimbursed by self-funded plans; court said that the influence on benefit plans was too indirect and not sufficient to trigger preemption under 514a; court said that employers still had a real choice of insurers to choose from; but if the surcharges had been so high there was no real choice then the state regulation might have been preempted;  (New York State Conference of Blue Cross & Blue Shield Plans v. Travelers Insurance Company, supp 113) 

(i) Note that the standard for “relates to” is the same for ERISA plans through a commercial insurer or through a self-funded plan; so implication by court is that surcharges that would apply to self-funded plans would also be too indirect of an influence on the plans to cause the regulation to be preempted by ERISA

(b) Summary of “relates to” (according to holding of Travelers):

(i) Travelers court says that state laws do or may “relate to” ERISA plans for purposes of 514 if they:

(a) Explicitly refer to such plans

(b) Mandate employee benefit structures or their administration

(c) Provide alternate enforcement mechanisms

(d) Bind plan administrators to a “particular choice, and thus function as a regulation of an ERISA plan itself”; or “produce such acute, albeit indirect, economic effects, by intent or otherwise, as to force an ERISA plan to adopt a certain scheme of substantive coverage or effectively restrict its choice of insurers”

(3) Do state regulations that indirectly influence benefit plans “relate to” the benefit plans (and are thus preempted by 514a)?

(i) Previous cases hinted yes but Travelers case said the indirect effect would have to be large (e.g. like a very high tax that left the benefit plans with no choice but to switch into the state-favored plan)

(ii) But in AMS court implied that regulating stop loss insurers affected benefit plans too directly so were preempted, despite holding in Travelers

(4) Conflicting court cases regarding “relates to”

(a) Uniformity:  met life and pilot emphasize need for uniformity but in Travelers court said there is a presumption against preemption

(b) Clear words:  in met life and pilot court said the words were clear and no need to consider the common sense impact, but in Travelers they say  the words are unclear and they don’t need to be bound by the text 

(c) Breadth:  early cases read “relate to” very broadly, but Travelers cuts back on it

b) “insurance savings clause (sec 514b2A)

(1) Broadly states, with one exception, nothing in ERISA “shall be construed to exempt or relieve any person from any law of any State which regulates insurance, banking, or securities.

(2) “business of insurance” test for satisfying savings clause

(a) 3 part test of McCarran-Ferguson Act (from Met life v. Massachusetts, text 163):

(i) Whether the practice has the effect of transferring or spreading a policyholders risk

(ii) Whether the practice is an integral part of the policy relationship between the insurer and the insured

(iii) Whether the practice is limited to entities within the insurance industry

(3) Examples:

(a) Massachusetts wanted to require all health insurance to include a certain level of mental health coverage; court found that this state statute would fall under ERISA and would be preempted except that it fell within the “savings clause” and so is not preempted and is enforceable by the state (Met Life v. Massachusetts, text p163)

(b) Mississippi worker (plaintiff) is injured on the job; his employer provides disability insurance purchased through an insurance company; the plaintiff has his benefits cut off several times and brings suit in state court including tort action for “bad faith”;  supreme court says the Mississippi bad faith tort claim doesn’t meet the McCarran-Ferguson Act 3 part test (doesn’t spread risk, has only an attenuated relationship between insurer and insured, and “bad faith” law not limited to insurance); so plaintiff’s claim is preempted by ERISA and fails to meet requirements of the savings clause (court also said that even if three part test was met the plaintiff still loses because sec 502 is supposed to be an exclusive remedy and so state remedies are preempted)   (Pilot Life v. Dedaux, supp 104)

(i) L says that Mississippi could correct third prong by creating a statute for “bad faith in insurance” but that still might not correct first two prongs;

(c) Man became disabled and was covered by disability insurance but was late submitting his claim paperwork; the insurer denied coverage due to the late filing; but California state law said that insurers couldn’t deny coverage from late filing unless it prejudiced the insurer; supreme court said that the state law falls within ERISA preemption but is saved and satisfies the three McCarran factors (as well as common sense test)  (UNUM Life Insurance Company of America v. Ward, supp 146)

(4) Savings clause test from UNUM (1999):

(a) From a “common-sense view of the matter,” does the contested state law regulate insurance

(i) Court looked at the California notice-prejudice rule and quoted 9th cir opinion that by its very terms “is directed specifically at the insurance industry and is applicable only to insurance contracts.”

(b) “Consider” the factors of the McCarrran-Ferguson Act; but the McCarran-Ferguson factors are “considerations to be weighed” in determining whether a state law regulates insurance and that “none of these criteria is necessarily determinative in itself” (UNUM Life Insurance Company of America v. Ward, supp 146)

(5) Insurance savings clause doesn’t only preempt “traditional insurance”; it also preempts “innovative insurance” (Met Life, where Met Life tried to argue that savings clause only saves traditional insurance and that mandated benefits statute is not a traditional state insurance regulation, court rejects this argument, says that ERISA is not limited to traditional insurance regulation and that state mandated benefits can be considered traditional)

c) “deemer clause” (sec 514b2B) (exception to the insurance saving clause):

(1) No employee benefit plan (with certain exceptions) “shall be deemed to be an insurance company or other insurer, bank, trust company, or investment company of any law of any State purporting to regulate insurance companies, insurance contracts, banks, trust companies, or investment companies.”

(a) Example:  Maryland wanted to mandate that self-funded plans cover certain benefits so it tried to “deem” certain kinds of stop loss insurance as health insurance and tried to mandate that those stop loss policies cover the state favored benefits; court said that even though the statute is carefully drafted so that on its face it is only directed at stop loss insurers, the indirect effect is too great on the relationship between the self-insured plan and the employer’s benefit plan; (in other words it tries to deem the combination of self-insurance and stop loss insurance as “health insurance”); to summarize the court said that the Maryland statute was preempted (which Maryland admitted) and was not saved by the savings clause because it violated the deemer clause;  (AMS v. Bartlett, supp 137)

(i) L says that under the court’s interpretation the self-funded plan could transfer virtually all risk to the stop loss plan and still not lose its status as a self-funded plan

d) Implied (“complete”) preemption clause (sec 502)

(1) 502a was intended to be the exclusive remedy under ERISA (ERISA preempts state remedies)

(a) characteristics of 502:

(i) 502a based on concept of contract obligations so only relief for plaintiffs is to get the payment or entitlement to benefit that they were supposed to get in the first place; 

(ii) no possibility for punitive damages; 

(iii) if a plaintiff’s claim falls within the scope of 502 then all related state claims are preempted; 502 applies when plaintiff claims they didn’t receive a benefit they were due

(iv) court can use its discretion to award attorney’s fees

(b) example:  Pilot life case (above);  court said that plaintiff would lose even if Mississippi law met the savings clause test because it tried to provide an additional remdedy

(c) example:  benefit plan paid for experimental procedure but reinsurer refused to reimburse the plan; reinsurer tried to remove to fed court but 6th cir said that only beneficiaries can bring ERISA suit so benefit plan (doesn’t have standing to bring suit);  but in state court reinsurer said that benefit plan can’t bring state contract claim because ERISA provides the exclusive remedy; (Lansing Gen Hospital v. CC Systems, supp 144)

(d) example:  plaintiff brought suit under 502 in UNUM case and court allowed importation of notice-prejudice rule; contrast with pilot case in that here plaintiff is just seeking to recover what he is due under the contract (which is consistent with 502) but in pilot plaintiff was seeking to recover tort damages (which is inconsistent with 502)

(2)  court looks at parallel between Labor Management Relations Act (LMRA) sec 301 and ERISA sec 502 (parallel between legislation for labor unions and employers and between insured and insurer)

(a) problem with this argument is that labor unions have more bargaining power with employers than insured do with insurer

(b) also ERISA contains a savings clause and LRMA does not

3. State mandated benefit statutes (for purchased insurance, not self-funded plans)

a) From Met Life case (text 163) see that these are enforceable by the states because they fall within the savings clause for employer purchased insurance but not for self-funded plans (text 163)

b) Types of state mandated benefits

(1) Mental health

(2) Fertility treatments

(3) Child coverage from birth rather than at 6 months

(4) Many other special interest types

4. ERISA plan fiduciary duties to beneficiaries

a) 4 theories of breach of fiduciary duty

(1) changes in plan benefits are a breach of fiduciary duty

(a) courts have dismissed this; courts say that fiduciary duty only applies to administering the plan (McGann case, text 201)

(2) inadequate or misleading disclosure of health plan information (Eddy v. Colonial Life, supp 156)

(3) structure of financial incentives is improper (Pegram, footnote 8, this outline p60)

(4) process is inadequate

(a) especially dealing with denial of care

(i) adequacy of notice

(ii) whether review was “full and fair”

b) employers are only fiduciaries in the administration of the plans, not in the substance of what the plans provide (text 205, about McGann case 201)

c) based on law of trusts

(1) Based on common law of trusts(Eddy, supp bottom 157)

(2) Trusts “make whole” doctrine (supp 162)

(a) common law doctrine that allowed award of compensatory damages

(b) supreme court has rejected this for erisa although there was a dissent for it

(3) Insurance “make whole” doctrine (supp 174 middle)

(a) An insurer’s “rights of subrogation” are enforceable only after the plan beneficiary has been made whole for the loss giving rise to the claim for the benefits

d) procedural v. substantive claims

(1) procedural

(a) examples (supp 172):

(i) adequate notice of the reasons for denial

(ii) information requested that was needed for pursuing the claim

(iii) whether both parties complied with time limits

(iv) whether the claimant has exhausted her “administrative” or internal plan remedies

(v) whether the fiduciary afforded the claimant a “full and fair review”

(2) substantive

(a) de novo standard:  “is the claimant entitled to benefits?”

(b) arbitrary and capricious standard:  “was the decisionmaker’s denial arbitrary and capricious?”

5. Who is a fiduciary?

a) Not clear

b) Court will look behind the title and see who has discretionary authority or control over plan assets, management, or administration (supp 159, note 1)

6. ERISA Fiduciary Duty of disclosure

a) Scope of duty

(1)  “A fiduciary has a duty not only to inform a beneficiary of new and relevant information as it arises, but also to advise him of circumstances that threaten interests relevant to the relationship” (eddy, supp 158)

(2) Example:  Fiduciary must disclose, upon inquiry, complete material information about his status and options when his policy is cancelled

(a) HIV positive man (plaintiff) was going to have surgery; plan cancelled his coverage; plaintiff called the plan administrator to see if the surgery was covered and was told it was not; plan administrator never said that he had the option of “converting” his coverage to an individual policy (presumably he would be uninsurable without the conversion right) but plaintiff never specifically asked if there was a conversion right either;  court held that there was an affirmative obligation on the part of the plan to provide complete material information about his status and options; court said that it doesn’t matter that eddy did not write a letter or further contact the insurance company – the beneficiary doesn’t have a duty to try and try again until he received correct and complete information (Eddy v. Colonial Life, supp 156)

(i) But since no tort punitive damages are available, Eddy’s estate only won the proceeds of his life insurance policy and medical expenses = ~$23,000) (supp 161)

7. ERISA plan duties -  Process Rights (text 197):

a) Each participant must be given a “summary plan description”

(1) Must be written “in a manner calculated to be understood by the average plan participant”

(2) Must describe rights and obligations under the plan

(a) Including procedures for claims for benefits

(b) Including procedures for appealing denial of claims

b) Initial decision must be rendered within a reasonable time – longer than 90 days is “unreasonable”

c) Must provide adequate notice in writing for denials

(1) Denials must give specific reasons

d) Review requested by claimant

(1) Plan can establish a limit on requesting a review – must be at least 60 days after claimant receives written notice of denial

(2) Review decisions must be made “promptly” (60 days)

(a) If no review then claim is deemed denied and claimant can sue

(3) But Plans self-review:  ERISA authorizes insurance companies and HMOs to do the reviews; for self-funded plans the plan administrator can do the review or the plan procedure can name someone who is responsible (the fiduciary) to do the review

(a) (seems like this puts the plans in a much better position than the beneficiary?)

8. Damages for breach of fiduciary duty

a) Controlled by Sec 3 of 502a

(1) Allows beneficiary to:

(a) Enjoin

(b) Obtain “appropriate equitable relief” to redress or enforce…

(i) “appropriate equitable relief” does not include compensatory or extra-contractual damages

(a) decided in 2 supreme court cases (supp 161, bottom); dissent argued that congressional intent was to protect the beneficiary and base law on common law of trusts which allowed compensatory damages in breaches of fiduciary duty

(b) Example:  Eddy II:  Eddy’s estate only received ~$23,000 because no compensatory or punative damages available (supp 161, top)

b) Attorney’s fees

(1) No requirement for attorney’s fees to be awarded

(a) Courts can use discretion and apply the Hummel factors (supp 165)

(i) Factors:

(a) Losing party’s culpability or bad faith

(b) Losing party’s ability to satisfy a fee award

(c) The deterrent effect of such an award

(d) The value of the victory to plan participants and beneficiaries, and the significance of the legal issues involved

(e) The relative merits of the parties’ positions

(ii) Applied to Eddy (supp 165, bottom):

(a) Court said deterrent effect was an important Hummel factor in this case; but no common benefit was present(factor 4)

(b) Bottom line is that Eddy was awarded attorney’s fees

(c) Dissent said there will be no deterrent effect since plans know they have to disclose anyway; also dissent said that this won’t change the law because the case turned on a matter of fact (whether eddy was misled) not on interpretation of the law

(b) Court rejected comparison to mandatory attorney fee shifting in civil rights cases

(i) L rejects contention that civil rights cases are about dignity and denial of claims is about money – there are dignity and money issues in both

D. Plan amendment and reduction of benefits 

1. Rule:  Court will honor plan contract that says they can amend or reduce benefits at any time (McGann v. H&H Music, text 201)

a) Example:

(1) Man was enrolled in a plan that provided lifetime benefit of $1million; man developed HIV and company after-the-fact decided to reduce plan benefits for AIDS related claims to max of $5000; court upheld the reduction – ERISA doesn’t impose a requirement on employer not to amend the plan or reduce benefits (McGann v. H&H Music, text 201)

(a) Employee tried to sue under anti-retaliation clause (sec 510) which prohibits discrimination; plaintiff said that he was being discriminated against because of his HIV; court said that the reduction would be equally applicable to other plan beneficiaries; 


(i) Caveat was that court said that if plaintiff could establish that H&H had acted against him personally then he might have a valid claim

2. Proposed fix for McGann holding (text 204, bottom)

a) Changes:

(1) No retroactive benefit reductions for people undergoing treatments

(2) ERISA should not allow lifetime differentials based on disease or condition unless it is the product of collective bargaining, or that the plan could prove that it needed the differential and would have to provide evidentiary support for the differential

(a) Rationale: treatment for HIV is not more expensive than the treatment for other expensive chronic diseases like diabetes or renal failure so there must be something more going on than a simple cost-benefit analysis (text 1248, 1249 – see HIV data)

b) But proposal didn’t have enough support to pass

E. Standard of court review for review of denial of claims 

1. De Novo Standard (court will look at the terms of the plan and decide if the benefit is covered) :  

a) Standard:

(1) If plan administrator is given NO discretionary authority under the plan (Firestone v. Bruch, supp 169) OR 

(2) the claim is for a procedural violation (because plans have no discretion for procedure – procedure is dictated by law) (supp 171 middle)

b) example:


(1) Fuja v. Benefit Trust (text 224) (court said the plan allowed no discretion on part of administrator)

(2) Adams v. Blue Cross (text 229)

(a) Contract excluded as experimental those procedures or treatments which are “not generally acknowledged as accepted by medical practice by the suitable practicing specialty in Maryland, as decided by us.”

(i) Court said that the language was ambiguous because it defines what is experimental then says as decided by (which contradicts having a stated definition referring to practitioners in Maryland)

2.  “Arbitrary and capricious” standard:  

a) If plan administrator has discretionary authority under the plan (Firestone v. Bruch, supp 169)

b) Court will only look to the information on the record before the plan decisionmaker at the time the decision was made and decide if the decision was “unreasonable” or “clear error”


(1) What would be considered “unreasonable”?

(a) Inconsistency with decisions in prior, similar cases

(b) Failing to consider an important aspect of the problem

(c) Offering an explanation that runs counter to the evidence

3. Can a plan make all decisions “discretionary” so that the court review will fall under the “arbitrary and capricious standard”?

a) Yes, but the plan has to make this clear to the beneficiary (Cutting v. Jerome Foods, supp 174)

(1) Not clear how widely followed this is; is based on decision by Posner, who is big advocate for freedom of contract

(2) Posner argument was that people might want to negotiate for higher wages by accepting these types of terms in the health benefits

(3) But in Cutting case Posner swith beneficiary because the plan was not clear enough that it was stripping the beneficiaries of all their rights

b) Yes but if the insurance companies try to combine sole discretion with detailed scientific criteria used for decision-making then courts are more likely to emphasize the conflict of interest and still apply a heightened standard of review (text 241, top)

4. Policy arguments for de novo v. “arbitrary and capricious”

a) Pro beneficiary:

(1) Overriding purpose of ERISA is to protect beneficiaries and benefit plans so beneficiaries shouldn’t have fewer rights than under state law

b) Pro employer (for aribrary and capricious standard)

(1) Overriding purpose of ERISA is to encourage employers too offer benefits (by reducing onerous bureaucratic requirements)

(a) Counter is that employees have no bargaining power

(i) Counter is that better to have some benefits than none

(2) Courts draw a parallel between LRMA and ERISA and LRMA uses arbitrary and capricious standard

(a) Counter is that LRMA employees are organized and have more bargaining power; also LRMA claims are reviewed by an independent agency

(3) Law of trusts should apply since ERISA makes frequent references to law of trusts

(a) Counter is that fiduciary in trust does not have conflict of interest but plan “trustee” has other interests such as the employer and other beneficiaries

(b) Also counter is that deferential review standard for trust law only applies in matters where trustee has complete discretion

5. When is a review considered “arbitrary and capricious”? (definition of arbitrary and capricious)

a) Factors:

(1) Conflict of interest

(a) Conflict of interest is one factor to be weighed in determining whether the review was arbitrary and capricious (Firestone, supp 170 bottom)

(i) L says in health plans the administrator/reviewer will always have a conflict of interest

(b) Court approaches

(i) Burden shifting:  Most circuits say that if administrator has a conflict of interest then the denial is presumptively invalid – administrator has to show de novo that they were justified under the contract or show that the decision was not made to save money

(a) L says this makes it too hard for the administrator to do his job; administrator will simply pay all claims and costs will go up for everyone

(ii) Other extreme is to ignore the claim unless the beneficiary can show that it will affect the outcome of the claim(?)

(iii) Middle view is that should use a sliding scale:  the more conflict the better the reason for denial must be(?)

(a) Balancing is too hard for the adminstrator – trying to balance too many factors

(b) Hard to apply sliding scale

(i) Example:  woman with breast cancer is denied a treatment which includes peripheral stem cell rescue (deemed by plan as a type of transplant); argument is over whether plan acted arbitrarily in deciding the treatment was experimental/investigational; fact that most board members had a conflict didn’t seem to make a difference in how the case was analyzed; concurrence points out that the legal standard of a sliding scale wasn’t well defined and didn’t seem to play a real part altering the arbitrary and capricious standard; L says that problem for the woman was that it is impossible for her to prove that the board’s motive was to save money (Healthcare America Plans v. Bossemeyer, supp 197)

(2) Alternative

(a) L says the reason none of the court approaches are satisfactory is because if you set up a program where people have conflict of interests then it is hard to set up legal rules to guard against this

F. Exclusion of Experimental and unnecessary treatments

1. L says courts tend to view this issue as a bargained for agreement so they look at the language of the contract

a) Example:  Fuja case (text 226), court looked at contract language for definition of “medically necessary”, 5 factors:

(1) Required and appropriate for care of the Sickness and Injury

(2) Given in accordance with generally accepted principles of medical practice in the US at the time furnished

(3) That are approved for reimbursement by HCFA

(4) Not deemed to be experimental, educational, or investigational in nature by any appropriate technological assessment body established by state or federal governement

(5) Are not furnished in connection with medical or other research

2. Forms of review

a) Physician certification that the procedure is medically necessary

(1) Provides the wrong incentive because encourages the doctors and hospitals to do more than they need to

(2) In 1965 medicare(?) mandated that hospitals have to have an internal review process to assure that the procedures are medically necessary

b) Retroactive review

(1) Example is sarchett case

(2) Advantages:

(a) Main advantage is that the patient gets the service

(b) But also doctors and hospitals have an incentive to make sure the treatment will be approved because they might not be able to collect

(3) Disadvantages:

(a) Bad for patients and doctors

c) Concurrent review

(1) Advantage:

(2) Disadvantage:

(a) Patient doesn’t get the treatment

3. Interpretations of medical necessity:

a) Look to local practitioners – if local community is doing it then it is not experimental (Adams v. Blue Cross, text 229)

(1) Example: plaintiff showed that a majority of Maryland oncologists viewed the treatment (HCT-ABMT for breast cancer) as accepted medical practice, if the local oncologists were referring their patients for the procedure; also plaintiff showed that many respected medical centers were using the treatment  (Adams, text 234, bottom)

(2) Is this good policy?

(a) During fee for service period fact that the treatments were done locally didn’t mean it was safe and effective, just meant it generated fees

b) Look to whether that treatment is still undergoing any sort of trials (Fuja v. Benefit Trust Life Insurance Company, text 224)

(1) Some evidence of it being a trial was fact that Fuja had signed the consent form to be part of the trial

(a) But L says it is possible to imagine a treatment that is routine but is still being furnished in connection with research; (Adams court says same, text 236, middle)

(2) “home run” treatments:

(a) some treatments are so successful without full testing they are considered “accepted medical practice”  (Adams case, text 233, bottom)

4. exclusion of experimental treatments in rare v. common diseases

a) insurance companies are more willing to cover experimental treatments for rare than common diseases because it is not going to cost as much to cover the rare ones

(1) example:  testicular cancer v. breast cancer (text 242); justification for difference is that testicular cancer is rare – and no data shows that long term effectiveness of ABMT for testicular cancer is more than for breast cancer

5. carefully drafted exclusions (text 242)

a) the most successful versions of experimental exclusions are those that:

(1) define experimental in terms of “clinical trials” or “medical research”

(2) exclude specific treatments for particular conditions by name (“specific exclusions”)

(a) courts have tended to enforce specific exclusions and exclusions that define experimental in clearly ascertainable terms

(i) example:

(a) general exclusionary term “experimental” = ambiguous

(b) “all phases of clinical trials and all treatment protocols based upon or similar to those used in clinical trials”  = not ambiguous

(b) example:

(i) contract said that a treatment is experimental if “reliable evidence” indicated that it was in a clinical trial, etc; and reliable evidence included only published studies and literature – this served to exclude testimony by experts on non-published uses or experience and practices of actual practitioners (Harris v. Mutual of Omaha, text 242 bottom)

6. judicial decision-making (text 256, 268)

a) arguments against judicial decision-making:

(1) judges don’t have the scientific training and expertise to make these decisions so they should delegate it

(a) counter argument is that judges already defer too much to people with scientific training and giving them too much influence

(2) judges are likely to rule in the interests of the individual plaintiff before them rather than the interests of the group as a whole

(a) Anderson and Hall article (text 268) agrees with on two points:

(i) The issue should be looked at from the perspective as a group and the authors say that most people wouldn’t want to spend the money to cover things they think they won’t get so its not fair to impose that on them through judicial decisions

(a) Example:  employee was offered a rider on his employers insurance of $4 month to cover blood cancers.  Employee refused and later got the cancer and was not covered for it.  Court upheld the plan’s refusal to cover the employee’s cancer since he had been offered it but refused to pay the extra premium.  (Hilliard v. BellSouth, text 276)

(ii) Ex post v. ex ante

(a) Ex post decision-making is too likely to result in decisions that reflect sympathies for the individual plaintiff rather than sound policy

7. Alternatives to judicial decision making

a) Legislation

(1) State legislation (but only applies to non-self funded, so is a small percentage of total) (text 259)

(a) Example:

(i) Minn says that have to cover all ABMT for breast cancer

(a) Problem is that this undermines incentive to do the clinical trials to determine efficacy and promotes shift to self-funded plans

(ii) Rhode Island requires coverage of “new cancer therapies still under investigation” (not limited to ABMT for breast cancer) for phase 3 and 4 if approved by a government agency (i.e. it is randomized) or when providers have sufficient volume, etc; 

(a) This is the closest to the goal of limiting dissemination of unproven treatments and simultaneously funding clinical research to determine their efficacy;

b) Strict Cost benefit based on science (JAMA article, text 262, “Eddy”)

(1) Look to science to show what are lower cost/higher benefit treatments and take resources from lower value cost-benefit treatments and redirect to higher value cost-benefit;

(a) Problems:

(i) some individuals would have some current benefits taken away  (e.g. mammographies for women under 50);

(a) L points out that the article suggests not giving candid disclosure on why the benefit is not covered (text 267); this is where the article is different from the Oregon Medicaid plan;

(ii) L says basing everything on science might undermine the doctor patient relationship since medicine is just as much art as science

c) Solve conflict of interest problem or problem of deciding what is a good cost-benefit value for the plan by creating a new independent entity (Hall article, text footnote 198, p271-2)

(1) Would be binding on the plan but also immunize them from suit

(2) L says this is a good idea but hasn’t happened because it isn’t in the financial interests of the insurers to do this

8. Impact of Deferential Review on Litigation About Coverage Exclusion of HDCT for Breast Cancer

a) Example:  woman with breast cancer is denied reimbursement for her doctor’s recommended treatment which includes chemo with stem cell rescue;  argument is over whether the treatment is experimental/investigational; since plan has some discretion court uses arbitrary and capricious standard of review – finds that since plan has significant evidence that some experts feel that the plan is experimental then the plan is not being arbitrary by denying payment on that basis (even though there was probably more substantial evidence by experts that it was in fact no longer experimental) – note that the conflict of interest by the review board members did not push the board’s decision into one that is arbitrary and capricious;  (Healthcare America Plans v. Bossemeyer, supp 197)

(1) Some academics think that Bossemeyer case represents a shift for courts to lean more towards denying coverage; L says she’s not sure she agrees

G. Pre-existing conditions

1. definition of pre-existing condition

a) varies; a common definition is:

(1) a condition that would cause an ordinarily prudent person to seek diagnosis, care, or treatment

2. purpose of pre-existing condition exclusions

a) “late entry”:  for profit health insurers see themselves as protecting against the risk of a future occurrence; patients that already know the risk has materialized and then buy insurance against it are gaming the system; 

(1) “adverse selection”:  the tendency of those who are in poorer-than-average health risks to apply for or maintain insurance coverage; pre-existing condition exclusions attempt to counteract that tendency

3. example:

a) incidental finding of cancer:

(1) woman was being treated for fibrocystic breast disease; went to the doctor for routine gyn check up a month before her new insurance policy took effect; doctor found changes in her left breast; doctor reexamined the breast in 3 weeks (same day new policy in effect) and ordered a mammogram that was neg;  woman reexamined in 2 more weeks with same mass present; subsequent biopsy revealed small cancer within an otherwise benign breast mass;  district court found that the cancer was an incidental but lucky finding and so was not a “pre-existing” condition; circuit court did not find that the evidence showed that the cancer finding was incidental – doctor made a statement that she was “not sure” whether she was touching the benign mass or cancer on exam; but en banc circuit court held for plaintiffs (Hardester v. The Lincoln National Life, text 283)

4. pitfalls in change of insurance

a) example:

(1) family where both parents work; if change the kids from mom’s to dad’s the kids won’t be covered during the periods of pre-existing condition (e.g. if kid is being seen for asthma then will be a pre-existing condition?)

(2) employers change insurance companies and pre-existing restrictions can kick in

5. attempts to regulate

a) both states and feds have tried to regulate this

b) state efforts often preempted by erisa

c) Clinton plan tried to address this but was rejected

d) Fed efforts

(1) COBRA (1986)

(2) HIPAA (1996)

H. COBRA

1. COBRA amends erisa and irs code

2. Statutory language:

a) The continuation coverage provisions require that “the qualified beneficiary who would lose coverage under the plan as a result of a qualifying event is entitled, under the plan, to elect within the election period, continuation of coverage under the plan.”

3. Qualifying events:

a) Are events which would, but for continuation of coverage provisions, result in the loss of coverage for the beneficiary

b) List of qualifying events:

(1) Death of the employee

(2) Termination or reduction of hours of employment

(3) Divorce or legal separation of the employee and the employee’s spouse

(4) The covered employee’s qualification for medicare

(5) Loss of dependent status under the terms of the plan for a previously dependent child

(6) Bankruptcy proceeding against the employer

c) COBRA details:

(1) Type:  “coverage which as of the time the coverage is being provided is identical to the coverage provided under the plan to similarly situated beneficiaries under the plan” for whom coverage has not terminated

(2) Duration:  

(a) usually 18 months starting at time day of the qualifying event (36 months for dependents)

(3) Termination:

(a) At the time that a qualified beneficiary “first becomes, after the date of the election [of continued coverage]…covered under any other group heath plan…which does not contain any exclusion or limitation with respect to any pre-existing condition of such beneficiary” or entitled to benefits under medicare

(i) The pre-existing condition clause is the most hotly litigated issue under COBRA

(ii) Note that statute says other coverage only terminates COBRA if it was gotten after the (day beneficiary elected to exercise COBRA rights) – so if beneficiary was previously covered under two plans (e.g. own and spouses) and had a qualifying event under one of the plans the second plan would be irrelevant in deciding eligibility and termination of COBRA coverage (Geissal v. Moore Medical, supp 214, middle – corrects previous circuit split; some circuits had said that a substantial gap in (quality of) coverage had to exist before someone with two plan coverage could qualify for COBRA, i.e. the second plan had to have much thinner coverage than the COBRA coverage)  

(4) Scope:

(a) COBRA rights extend not only to the employee but to the employee’s family members

(5) Premiums:

(a) Is 102% of the premium for similarly situated beneficiaries

(b) But employer does not have to share the cost, so the beneficiary may pay double what other employees pay

(6) Election and notice

(a) Qualified beneficiary must make a continuation election no later than 60 days after the date on which coverage terminates because of a qualifying event

(b) Employee and spouse must be told of their COBRA rights (but says have to be told at the time the coverage commences)

4. Applies to everyone who gets health insurance through an employer, including spouses, retirees, etc;

5. Includes insurance by anybody, e.g. erisa plan, Medicaid, medicare, etc;

6. L says only about 20% of people who qualify for COBRA use it, either don’t know about it or don’t have the money to pay the higher costs

7. Opposition to COBRA

a) COBRA opposed by big labor and big business because they preferred the vacuum of erisa

8. Pre-existing condition clause under termination provision

a) ?

I. The Health Insurance Portability and Accountability Act (HIPAA) of 1996

1. regulation of group health plans:

a) three ways:

(1) limits the ability of employer plans and group insurers to deny coverage to individuals with pre-existing conditions

(2) prohibits employer plans and group insurers from discriminating in coverage against individuals

(3) regulates insurer practices in the area of small group availability and coverage renewability

b) pre-existing condition clause (text 314):

(1) exclusions:

(a) group health plan and a health insurance offeror may impose a pre-existing condition exclusion only if:

(i) such exclusion relates to a condition (mental or physical)…for which medical advice, diagnosis, care or treatment was recommended or received within the 6 month period ending on the enrollment date

(ii) such exclusion extends for a period of not more than 12 months…after the enrollment date

(iii) the period of such pre-existing condition exclusion is reduced by the aggregate of the periods of credit-able coverage…applicable to the participant or beneficiary as of the enrollment date

(b) group health plan and health insurer are broadly defined

(c) “creditable coverage”:  means coverage of the individual under another group health plan, any health insurance coverage, Medicare or Medicaid, a policy offered through the Federal Employee Health Benefit Plan, etc

(d) pregnancy cannot be considered a pre-existing condition (text 315, bottom)

(e) caveats to exclusion rules:

(i) “alternative method” of calculating creditable coverage:

(a) plan can apply creditable coverage to a class of benefits instead of all benefits put together; but must be done for all beneficiaries on a uniform basis

(b) purpose:  to account for significant differences in benefits

(c) example:

(i) Pharmaceuticals:  inclusion versus exclusion of a category of benefits such as pharmaceuticals

(ii) Deductibles:  but not to small differences in deductibles, such as $200 v. $250

(d) Differential would not apply to differences in specific services or treatments

(e) Example (text 316):

(i) Imagine that a worker with mental illness changes jobs.  At her old job the worker had three years of prior coverage through a plan that contained a $750 deductible for mental illness-related services.  The new plan contains only a $250 deductible for mental illness related services.  Under the “alternative method” it would appear to be permissible for the new plan to impose a pre-existing condition exclusion of some length (to be defined by regulation) on that portion of the plan relating to mental illness.  In other words, despite the 12 month limitation on pre-existing condition exclusions under the Act, the new plan conceivably would be able to impose an exclusionary period of some length for the very services needed by the employee to treat her pre-existing condition, despite the fact that the employee had a full 12 months’ creditable coverage.

(ii) “63 day” (text 317):

(a) “a period of creditable coverage shall not be counted, with respect to enrollment of an individual under a group health plan, if, after such period and before the enrollment date, there was a 63-day period during all of which the individual was not covered under any creditable coverage.”

(b) Example:

(i) An individual who loses a job, is unemployed, and is unable to maintain COBRA continuation coverage because of cost may find that once he or she regains employment, the new plan need give no “creditable coverage” for his or her prior coverage

(2) definition of pre-existing condition (text 315):

(a) presence of a pre-existing condition is not dependent on the individual’s having received treatment for a condition (but cannot use genetic information – text 317, under anti-disrimination)

(i) compare this with Hardstetter case where had to have symptoms that would have had to have caused an ordinary person to seek treatment for it

(b) definition:

(i) means “a limitation or exclusion of benefits relating to a condition based on the fact that the condition was present before the date of enrollment for…coverage, whether or not any medical advice, diagnosis, care or treatment was recommended or received before such date.”

(3) Hypo:

(a) Facts:  

(i) A young lawyer works at a law firm for several years.  Gets a dream job in a public interest organization beginning on April 1.  Decides to take a little break between jobs.  Leaves firm Dec 15.  Firm extends benefits for one month, Jan 15.  Decides not to sign up for COBRA for that brief period.  Starts work at her new job.  Next Nov, his doctors discovers Hep C, a serious chronic disease.  No prior symptoms.  He is pretty confident that he acquired it 15 years ago when she had a blood transfusion.

(b) Analysis: 

(i) Under federal definition there would be no continuation coverage because disruption in coverage (jan 15 to april 1) is greater than 63 days

(ii)  Student mentions that new policy might have a definition of pre-existing condition that might be more like Hardstetter case, so would be more favorable to the young lawyer

c) Anti-discrimination (text 317)

(1) Plan cannot establish rules of eligibility based on health status of the individual

d) Differential in cost (text 317):

(1) Cannot charge higher premiums or contributions from an individual compared to individuals who are “similarly situated”

(a) L says she’s not sure what similarly situated means

J. Federal Anti-discrimination Law and Health Insurance

1. ERISA preempts state anti-discrimination laws, but not federal anti-discrimination laws

2. Federal anti-discrimination laws:

a) Titles VI, VII of 1964 civil rights act

b) Section 504 of Rehabilitation Act of 1973

c) Age Discrimination in Employment Act (ADEA) of 1967

d) Americans with Disabilities Act (ADA) of 1990

3. Americans with Disabilities Act (ADA)

a) American Disabilities Act of 1990 (ADA) relating to medical care

(1) 2 questions

(a) what is a disability

(b) when is discrimination of a person OK because of a direct threat to others

(2) definition of disability:

(a) three parts:

(i) a physical or mental impairment that substantially limits one or more of the major life activities of such individual

(ii) a record of such an impairment

(iii) being regarded as having such an impairment

b) Problem solving:

(1) First have to establish that plaintiff has standing to sue (i.e. plaintiff must be a qualified person with a disability)

(a) Example:

c) Title I

(1) Language (text 323):

(a) “No covered entity shall discriminate against a qualified individual with a disability because of the disability of such individual in regard to job application procedures, the hiring, advancement, or discharge of employees, employee compensation, job training, and other terms, conditions, and privileges of employment.”

(i) Definition of discriminate:

(a) Includes:

(i) “limiting, segregating, or classifying a job applicant or employee in a way that adversely affects the opportunities or status of such applicant or employee because of the disability of such applicant or employee;”

(ii) “participating in a contractual or other arrangement relationship that has the effect of subjecting a covered entity’s qualified applicant or employee with a disability to the discrimination prohibited by this title (such relationship includes a relationship with an employment or referral agency, labor union, or an organization providing fringe benefits to any employee of the covered entity”

(iii) “not making reasonable accommodations to the known physical or mental limitations of an otherwise qualified individual with a disability who is an applicant or employee, unless such covered entity can demonstrate that the accommodation can demonstrate that the accommodation would impose an undue hardship on the operation of the business of such covered entity;”

d) insurance safe harbor provision

(1) can’t use the insurance safe harbor provisions as a “subterfuge”  (“i.e. whether it could be justified by ‘bona fide actuarial assumptions’”) from Mason Tenders case (text 342) – need to ask L about this

(2) can’t use the insurance safe harbor provisions as a “subterfuge” (text 324)

e) Standing to sue under ADA

(1) meaning of “qualified individual”

(a) statute language (text 328):

(i) means an individual with a disability who, with or without reasonable accommodation, can perform the essential functions of the employment position that such individual holds or desires.  For the purposes of this title, consideration shall be given to the employer’s judgment as to what functions of a job are essential, and if an employer has prepared a written description before advertising or interviewing applicants for the job, this description shall be considered evidence of the essential functions of the job.

(b) Circuits are split on whether a former employee can be a qualified individual with a disability (supp 221)

(2) Do employees who have become too disabled to work but have continued coverage under the plan have standing under ADA?

(a) Majority of fed courts say the employee has no standing (text 333, note 1)

(b) Arguments for former employees to have standing (Ford v. Schering-Plough, supp 221 – which ruled that former employees do have standing):

(i) Fact that there is a disparity in the rights created by the ADA and the literal legal remedy available creates an ambiguity; similar ambiguity in Title VII cases resolved in favor of former employees

(c) Arguments against former employees to have standing:

(d) Example (majority):

(i) fast food worker is enrolled in Hardy’s health care plan; the worker gets HIV and is fired (before ADA in effect), but continues coverage through COBRA; plan then decreases coverage for AIDS illness to $10K annually and $40K total; worker files ADA claim saying that the AIDS cap constitutes on-going discrimination; 11th circuit says that former employees (who are not trying to be re-hired) are not “qualified individuals” and so he doesn’t fall under protection of ADA (Gonzalez v. Garner Foods Services, Inc, text 328)

(a) dissent says that nothing in the statute limits “qualified individuals” to current employees; dissent says that the congressional intent is more consistent with prohibiting discrimination against disabilities generally;  also retirees are routinely covered by the employer

(b) worker could have filed under ERISA (because you can’t fire people for invoking their benefits) but that wouldn’t have undone the AIDS cap because of the McGann case

(c) worker could have filed under ERISA to get his job back but he didn’t want to work there anymore

(3) Employees who have previously claimed to be “totally disabled” but are now claiming that an employer discriminated against them

(a) Burden shifts to plaintiff to explain any apparent inconsistency; the explanation must be sufficient to warrant a reasonable juror’s concluding that, assuming the truth of, or the plaintiff’s good faith belief in, the earlier statement, the plaintiff could nonetheless “perform essential functions” or her job, with or without “reasonable accommodation.”  (Cleveland v. Policy Management Systems Corp, supp 225)

f) Who can be sued under ADA

(1) Title I:  defendant must be a “Covered entity”

(a) statute definition (text 336):

(i) employer

(ii) employment agency

(iii) labor organization

(iv) joint labor-management committee

(v) 25 or more employees (supp 227)

(b) courts may interpret “employer” very broadly (Carparts Distribution v. Automotive Wholesaler’s…, text 334 – found trade association was an employer)

(i) defendant may be an employer if he:

(a) control:  exercised control over an important aspect of his employment (e.g. they have been delegated the responsibility to administer health insurance for the company’s employees, or have control over the level of benefits)

(i) example:  man is sole employee in his own corporation; he gets his insurance through a trade association; after man gets hiv and begins submitting claims for treatment the trade association decreases AIDS related treatment from 1 million to $25K; court says since the trade association has control over health benefits then it might be an employer under ADA definition (Carparts case, text 334)

(b) agent:  is an “agent” of a covered entity

(i) Example:  same facts as above, trade association might be an “employer” because it is an agent of the man’s corporation (carparts, text 334)

(c) Trust funds:

(i) Not clear if trust funds are a covered entity

(ii) Argument for being a covered entity:

(a) Trust fund has control over health benefits so under Carparts can be considered to be an employer

(b) Analogy to Age discrimination Act:  Age discrimination act uses almost identical language and court in Lee v. California Butchers (supp 227) agreed that trusts are not mentioned in statute language; but since pension (trust) funds are the universal method of administration of those funds then it must have been congressional intent for the pension funds to be covered, otherwise would turn the act into a regulatory vacuum

(iii) Example:  Labor-management welfare benefit fund from Mason Tenders case (text 341)

(a) Not clear if the trust fund is a covered entity, court didn’t have to rule because parties settled

(b) L implies court was leaning towards considering trust fund an “employer” because the fund had “control” over the health benefits – shown by the fact that they capped AIDS coverage

(2) Title III:  “public accommodations” 

(a) Statute language:

(i) Title III proscribes discrimination on the basis of disability in the full and equal enjoyment of the goods, services, facilities, privileges, advantages, or accommodations of any place of public accommodation…” (Furrow hornbook 483)

(b) Limited to physical structures?

(i) Yes (6th Cir, Parker v. Met Life, supp 229)

(a) Doctrine of noscitur a sociss says that a term is interpreted within context of accompanying terms – court says here the accompanying terms accompanying travel service indicate a physical place is required

(ii) No  (1st Cir, Carparts 1994, text 339)

(a) Plain meaning of words do not require limitation to physical structure and “travel service” is often done over phone so implied congressional intent is that it is not limited (1st Cir, Carparts 1994, text 339)

(b) Includes electronic space as well, i.e. web sites (Doe v. Mutual of Omaha, 7th cir, 1999, supp 238)

(c) Content or just access?

(i) Only access

(a) Title 3 only regulates the availability of the goods and services that the place of public accommodation offers as opposed to the contents of the goods and services (Parker v. Met Life, en banc, supp 230 middle; original panel ruled that Title III covered content)

(b) Sec 302a  does not require a seller to alter his product to make it equally valuable to the disabled and non-disabled, even if the product is insurance; (Doe v. Mutual of Omaha, supp 243, 1st full para – plaintiffs challenging insurance caps on AIDS)

(i) Plaintiffs argument is that fact that safe harbor provision exists implies that congress intended for content to be covered; Posner rejects this, says if content was intended then shoe stores would have to start selling single shoes to one-legged man, etc;

(ii) Also McCarran Ferguson would prohibit ADA sec 302 from intruding on state regulation of insurance (supp 243) (although sec 501 which specifically addresses insurance would not be prohibited by McCarran, supp 244)

(3) Title V (Insurance Safe Harbor; sec 501c of ADA) (text 324)

(a) Safe harbor permits those insurers which are subject to the ADA to base insuring decisions upon either actuarial principles or reasonably anticipated experience (Carparts 1997, supp 233)

(i) Example:  man is sole employee in his own corporation; he gets his insurance through a trade association; after man gets hiv and begins submitting claims for treatment the trade association decreases AIDS related treatment from 1 million to $25K; 

(b) If plan makes a disability based distinction it must meet two criteria:

(i) The health plan is bona fide (either insurance or self-funded)

(a) If health plan is insurance then it must show it is not inconsistent with state law

(b) Part of meaning of bona fide is that the terms have been accurately communicated to the covered employees

(ii) The challenged disability based distinction is not being used as subterfuge (EEOC, text 347)

(a) Plan may prove that:

(i) it has not engaged in the disability based disparate treatment alleged (e.g. plaintiff is mistaken that the cap applied only to AIDS when same cap is for all conditions)

(ii) the disparate treatment is justified by legitimate actuarial grounds

(iii) disparate treatment is necessary to ensure…fiscal soundness of the plan

(iv) the challenged insurance practice is necessary to prevent the occurrence of an unacceptable change in coverage or premiums

(v) the treatment does not provide any benefit

(c) Example:

(i) Cost of AIDS is higher than heart disease but many more heart disease patients; does this justify restriction on AIDS?

(a) L says comment b of EEOC (dealing with actuarial justifications)  (text 347) may suggest comparable treatment if the overall costs are the same but there is some ambiguity so may allow plan to protect interests of the majority

(d) Disability based distinctions have to be a last resort (EEOC comment c, text 348)

(i) Example:  plan may prove that it limited coverage for the treatment of a discrete group of disabilities because continued unlimited coverage would have so expensive as to cause the health insurance plan to become financially insolvent, and there was no non-disability based health insurance plan alteration that would have avoided the insolvency (text 348)

(4) EEOC guidelines (text 343)

(a) Posner didn’t put much weight on EEOC in Doe case (supp 242, bottom); said it was a “technical manual”; says the EEOC has taken a radical stance on an issue that congress hasn’t ruled on yet (whether ADA covers access only or also content of insurance plans)

(b) Employers may not enter into contracts or relationships that has the effect of discriminating against qualifying individuals with disabilities

(c) Disability-based distinctions

(i) Non-disability based distinction if are broad distinctions, which apply to the treatment of  a multitude of dissimilar conditions and which constrain individuals both with and without diabilities, even if the distinctions have a greater impact on certain individuals with disabilities, they do not intentionally discriminate on the basis of disability and they do not violate ADA (text 345)

(a) Examples:

(i) Lower level of benefits for mental conditions than for other physical conditions

(ii) Lower level of benefits for eye care than other physical conditions

(iii) Blanket pre-existing condition clauses that exclude conditions that pre-date an individual’s eligibility

(iv) Exclusions for experimental drugs/treatments

(v) Exclusions for “elective” surgery

(vi) Limitation of number of blood transfusions or x-rays

(vii) Cap of $25K/year on physical conditions – doesn’t violate ADA even though won’t cover cost of some cancer treatments

(b) Disparate impact:

(i) there are some circumstances where disparate impact applies but this is narrow – impact has to be dramatic, justification has to be weak (text 344, footnote 7, Alexander v. Chote)

(ii) Disability based distinction if it singles out a particular disability, a discrete group of disabilities, or disability in general

(a) Examples:

(i) Deafness, AIDS, Schizophrenia (particular disabilities)

(ii) Cancers, muscular dystrophies, kidney diseases (discrete group of disabilities)

(iii) Non-coverage of all conditions that substantially limit a major life activity (disability in general)

(iv) Cap on AIDS at $5K where other conditions have $100K cap

(iii) L’s Example:

(a) Non-coverage for Protease inhibitors

(i) Could find that it is not a disability based distinction so wouldn’t have to show it is actuarially justified

(ii) If protease inhibitors also prevented hair loss then would include disabled and non-disabled so wouldn’t be a disability based distinction

(b) Auto-immune disorders

(i) Some are disabling and some are not so it is not clear whether that would qualify as a non-disability (but seems it would be similar to a group exclusion like muscular dystrophies above)

(c) Cost of AIDS is higher than heart disease but many more heart disease patients; does this justify restriction on AIDS?

(i) L says comment b (dealing with actuarial justifications)  (text 347) may suggest comparable treatment if the overall costs are the same but there is some ambiguity so may allow plan to protect interests of the majority

(iv) Example:


(a) Does an exclusion for infertility violate the ADA?

(i) No 

(ii) Rationale: infertility is not a disability based distinction since 80 year old women are infertile but not disabled (Krauel v. Iowa Med Center, supp 235); thus don’t have to provide actuarial justification

(v) Plans can make disability based distinctions if it meets two criteria (note burden of proof is on the plan, not the plaintiff):

(a) Health insurance plan is “bona fide”

(b) That the challenged disability-based distinction is not being used as subterfuge

(5) Are Insurance Companies and Health Plans “covered entities” under Title I and “public accommodations” under Title III? (text 340, note 1)

(a) No clear answer on either question

K. Federal Health Insurance Programs

1. Medicare

a) Who is covered (Eligibility) (text 371)

(1) Groups:

(a) Persons who are eligible for Social Security retirement benefits (age 65 plus 10 years of contribution into social security taxes through employment

(b) Blind

(c) End Stage Renal Disease

(i) No wait

(d) Disabled

(i) But disabled must wait 2 years before receiving benefits after they qualify

(ii) Addicts wait longer than 2  years

(2) Part B is voluntary but 89% enroll

b) What is covered (Benefits) (text 371)

(1) Part A:

(a) Inpatient:  

(i) up to 90 days ($760 deductible per “spell” and $190 copay after 60th day)

(b) Skilled nursing care:  

(i) 100 days if patient goes within 30 days of a hospital stay of at least 3 days (copayment of $95 after the 20th day)

(c) Custodial care:

(i) Custodial care is not included, so benefit of skilled nursing care is limited as a practical matter

(d) Home services: 

(i) Part time or intermittent services only 

(e) Hospice care:

(2) Part B:

(a) Pays 80% of approved amounts for benefits

(b) Physician and Outpatient services

(i) Includes emergency room, ambulatory surgery, diagnostic tests, lab tests, outpatient physical, occupational, rehabilitational services, durable medical equipment, certain drugs and supplies for home kidney dialysis..

(3) Not covered under A or B (text 371, bottom):  

(a) Services which are not medically necessary (text 371)

(i) Statute prohibits payment for services which “are not reasonable and necessary for the diagnosis or treatment of illness or injury to improve the functioning of a malformed body member”

(b) drugs, dental, routine, physical exams, footcare, cosmetic surgery, orthopedic shoes

c) How financed:

(1) Part A:

(a) Payroll tax

(b) Deductibles and copays

(2) Part B (voluntary enrollment):

(a) Monthly premium (~$43)

(b) Annual deductible ($100)

d) How administered

(1) Congress delegated authority to HCFA to create regs

(2) HCFA required by statute to contract with private insurance companies to administer the claims processing (usually blue cross for part A, blue shield for part B)

(3) Beneficiaries 

(a) must exhaust administrative remedies before making medicare appeal

(i) First seek reconsideration from the medicare contractor who denied the claim (either insurance carrier or Peer Review Organization (for hospital services))

(ii) Appeal to Administrative Law Judge

(iii) Appeal to Appeals Council

(iv) (finally can bring case to court)

(4) Providers

(a) Appeal payment disputes to Provider Reimbursement Review Board (PRRB)

(b) Secretary of HHS can affirm, reverse or modify PRRB

2. Medicaid

a) Eligibility

(1) Classifications:

(a) 2 groups eligible:

(i) categorically needy (text 426)

(a) persons who have low income and also fit into a recognized coverage category

(b) examples:

(i) until 1996:  person who received welfare assistance, children who receive foster care payments, pregnant women below state poverty standard, low-income children (even if have both parents)

(ii) medically needy (text 426)

(a) fit into a recognized coverage category but make too much money 

(b) 41 states extend coverage to at least one category of medically needy persons

(c) includes dependent children and their caretaker relatives, the elderly and the disabled whose incomes are too high)

(i) these individuals can spend down to eligible levels by incurring medical care expenditures equal to the size of their spend down obligation

(2) mandates v. options

(a) federal law mandates certain groups and states have option to get matching funds for optional groups

(i) mandated coverage (Furrow 587):

(a) dependent children (income level cut off depends on child’s age)

(b) elderly

(c) blind and disabled

(d) pregnant women 

(ii) optional coverage (Furrow 590)

(a) adults and children who would be eligible for public assistance except for certain factors:

(b) public assistance program not as broad as feds allow

(c) work related child care costs are covered by state rather than their income

(d) children are not dependent but are between 18-21

(e) children are being placed for adoptions but cannot be placed unless special needs for medical or rehab services are covered

(f) pregnant women or mothers with infants less than 1 with income less than 185% of fed poverty line

(3) NY and CA

(a) NY and CA pay 100% for those who don’t meet certain categorical requirements(?) – need to ask L about this

(b) NY and CA have relatively high income eligibility levels and very high spend down programs, plus universal coverage regardless of category(?)

b) Benefits

(1) 2 categories of service

(a) mandatory (furrow 602)

(i) inpatient

(ii) outpatient

(iii) physician services

(iv) lab and xray

(v) early and periodic screening of children under 21(text 438)

(vi) dental for children (EPSDT)

(b) optional

(i) prescription drugs

(a) but as a practical matter all states include drugs

(ii) many others (list at furrow 602)

c) Medicaid as an “entitlement”

(1) Entitlement means that state/fed can’t deny payment by claiming they ran out of money at the end of the year, or have waiting lists

(2) 3 groups that are entitled

(a) individuals

(b) states

(c) providers

d) Medicaid coverage limitations

(1) Medicaid not allowed to limit benefits by:

(a) Exclusions based on diagnosis 

(i) E.g. capping AIDS related benefits or covering ABMT only for certain cancers

(ii) Example:

(a) State plan made eyeglasses available to persons who needed them because of eye pathology but denied them to persons suffering from other types of visual impairment; 3rd cir found this violated Medicaid Act because it distributed the service in a manner which did not bear a rational relationship to the purpose of providing the service to those in greatest need of it; court said that the regulations permit discrimination in benefits based upon the degree of medical necessity bt not upon the medical disorder from which the person suffers (White v. Beal, text 434)

(b) Massachusetts had Medicaid limitation on abortion; only covered abortions which were necessary to “prevent the death of the mother” and to those procedures “necessary for the proper treatment of the victims of forced rape or incest”; court said that the state has crossed the line by singling out a particular medical condition (even though could argue that it is based on need – reserving abortions for those who would die otherwise and denying it to those who would only suffer injury but would live) (Preterm v. Dukakis, text 431)

(c) Iowa specifically excluded transsexual surgery on basis that it was not medically necessary; 8th cir said Iowa violated Medicaid because physician has to decide what is medically necessary (Pinneke v. Preisser, text 437); but 5th cir ruled Georgia could refuse to pay for transsexual surgery if it was experimental and Georgia’s plan specifically excluded experimental treatments (Rush v. Parham, text 437)

(d) Texas reduced children’s dental services (EPSDT), including changing checkups from annually to every three years; court found that the new package of services were inadequate:  “the resulting package of available services ‘denies preventative, restorative, and maintenance care to a child solely because of the child’s diagnosis, type of illness, or condition.” (Mitchell v. Johnston, text 438)


(b) Exclusions or limitation based on pre-existing conditions

(2) Medicaid can put severe limits on “regular” care

(a) E.g. 14 hospital days per year; no coverage of physician and hospital services except to save life or prevent “significant” disability or illness or alleviate “severe” pain; drug refills

(b) Example:

(i) Florida put cap of 3 physician visits per month on its Medicaid plan; court said OK because doesn’t single out any particular conditions (Curtis v. Taylor, text 434)

(3) “medically necessary” (text 432, Dukakis case)

(a) Medicaid doesn’t have to cover all “medically necessary” services

(i) Reasons:

(a) Phrase “medically necessary” only helps to specify when the funds should be spent

(b) Statute says states are supposed to be given flexibility:  “as far as practicable under the conditions of the state”  - so implies that state can impose some limits

(c) “medically necessary” found in appropriations section and not contents section

(d) contents section isn’t read as containing a mandate to provide all medically necessary services

(4) how far can Medicaid limit services (Dukakis case, text 433)

(a) reg says that each service must be sufficient in “amount, duration, and scope” to reasonably achieve its purpose

(i) example:

(a) Texas reduced children’s dental coverage including from annual to every three year check ups; court said that the new coverage was wholly inadequate to meet the reasonable dental needs of the children (Mitchell v. Johnston, text 438)

(b) CA limited services to those necessary to “protect life, to prevent significant disability or illness, or to alleviate severe pain”; court upheld, said that amount, duration, and scope only requires program resources to be adequate to achieve the program’s purposes as defined by the state (Cowan v. Myers, text 438)

(5) Experimental treatments

(a) Definition of experimental:  “a treatment not ‘generally accepted by the professional medical community as an effective and proven treatment for the condition’ or ‘rarely used, novel or relatively unknown’” (Weaver case, text 440)

(i) Example:

(a) Missouri refuses to pay for AZT for uses not listed on fda labeling requirement; Missouri defined unlabeled uses as experimental and would not cover them on basis of them being experimental; court said Missouri must pay because experimental means what medical community is doing, not what is approved by fda (Weaver v. Reagen, text 439)

(b) 5th cir ruled Georgia could refuse to pay for transsexual surgery if it was experimental and Georgia’s plan specifically excluded experimental treatments (case remanded to district court to determine if transsexual surgery was actually experimental)(Rush v. Parham, text 437)

(6) Hyde amendment

(a) Creates an exception that says that abortions don’t have to be covered by Medicaid (Hyde amendment upheld after constitutional challenge)

(7) Example:  Can ABMT for breast cancer be limited?

(a) Can’t be limited on basis of diagnosis so state would have to show it is experimental to exclude it

(b) Weaver standard would be to see whether it was common practice

(c) L says in reality women aren’t getting it, why?

(i) L says no cases on this; says her hunch is that doctors discriminate:  they don’t recommend it for Medicaid women but do for women with other coverage – kind of like Eddy article about doctors should lie to their patients when the treatment isn’t covered

e) Special programs

(1) EPSDT (dental for children)

(a) Requires states to make services available to children through outreach programs – not enough for states to say it is up to patient to find a willing provider like they could for ordinary Medicaid

(b) L says there is quite a bit of litigation about epsdt requirements but no states actually comply

(2) CHIP

(a) Provides broader range or services

(b) Higher income eligibility, up to 200% of poverty level

(c) Not an individual entitlement program but is a block grant to states

(d) Firewall provision:  waiting period to assure that families that have insurance through work can’t drop that and sign up kids through CHIP, called “crowd out”

(e) States get higher reimbursement for CHIP than Medicaid

(f) State responses have varied

(i) NY:  has spent every penny

(ii) Hawaii:  hasn’t spent anything because not willing to put up state matching funds

f) Access requirements

(1) See Clark v. Kizer under physician reimbursement below (p36)

3. Should federal statutes create enforceable rights (under 42 USC 1983)?

a) No clear answer:

(1) case that indicates yes (Wilder v. Virginia Hospital, text 441):

(a)   Physicians v. states on reasonableness of reimbursement:

(i) Arguments

(a) For enforceable rights

(i) Providers are intended beneficiaries of Boren amendment (Boren amendment text 443)

(ii) Boren amendment is cast in mandatory rather than precatory terms

(iii) Secretary can withhold federal funds for non-compliance

(iv) If no enforceable rights then states could adopt rates that they say are reasonable but aren’t actually reasonable – this would make the statutory requirement meaningless

(v) Legislative history shows that intent was to add flexibililty for states, not remove reasonableness requirement

(b) Against enforceable rights

(i) Reasonable reimbursement provision is only a condition on the states for receiving reimbursement from feds – doesn’t create an independent right for providers to sue

(ii) Secretary and not the courts are given power to review the rates under the statute – therefore providers can’t use courts to challenge rates

(iii) I.e. exclusive remedy is for secretary to sue

(iv) Reasonableness is too vague

(2) Case that indicates no:

(a) Suter case (text 450 – about reasonableness of foster care placement decisions) overruled Wilder (but then congress responded with legislation? Text 452)

(a) Text implies that individuals can only sue to force the state to submit a plan, can’t challenge the contents of the plan

(3) Case that is mixed:

(a) Blessing v. Freestone (supp 262) denied private enforcement of fed law requiring states to make efforts to enforce child support; but O’connor restated availability of 1983 to enforce clearly defined rights (supp 263)

(i) Arizona had terrible program; lower court said Arizona out of compliance but supreme court reversed, said that statute required only 90% compliance so no particular individual is guaranteed to be benefited; counter is that even if no benefit in the end each individual has a chance of benefit and the chance should be enforced

(ii) Basically court is saying that if there is an individual that has been wronged then court can hear that but have to present a complaint broken down in individual analytic bites, can’t just say the whole system is broken;

(4) 11th amendment defense

(a) Westside mothers v. Haveman (supp 265), state argued that Medicaid is a contract so doesn’t fall under “supreme law of the land” for 1983 purposes; therefore ex parte young doctrine doesn’t apply and 11th amendment provides immunity for states from claims by individuals; 

b) If congress is silent about enforcement rights what should courts do?


(1) Argument for enforcement rights:

(a) Courts should help determine rights (Harlan in Wyman case, p?)

(2) Argument against enforcement rights:

(a) States should have discretion – can’t have 1/7th of the economy in court

L. Reimbursement

1. Hospital Reimbursement

a) Intro:

(1) Hospital reimbursement is biggest chunk of health care dollar:  40% overall and 52% of medicare costs

b) Forms of payment:

(1) Direct payment:

(a) Medicare/Medicaid/Blues:  have contracts with hospitals and pay the hospitals directly for the service benefit; patient is never billed;

(2) Indemnity insurance:

(a) Insurance has no relationship with the hospitals

(3) Negotiated contracts:

(a) Managed care plans:  more recently have move towards negotiated contracts with managed care plans

c) Methodologies for paying:

(1) Intro:

(a) Fed government never developed capacity to create a methodology because it delegated administrative function of medicare/Medicaid to blue cross

(b) Rate regulation, caps, and DRGs all started as state initiatives

(2) Types:

(a) Charges

(b) “reasonable costs”

(c) particularistic rate regulation

(d) caps

(e) DRGs

(3) Charges:

(a) Insurance just pays whatever the doctor charges

(4) “Reasonable Costs” (text 467):

(a) reasonable costs is key way hospitals have been paid since 1930s;

(b) When congress adopted medicare and Medicaid they agreed that hospitals would be reimbursed under open-ended reasonable costs methodology – lasted until 1990

(i) Something about congress delegated administration of medicare to blue cross/blue shield

(a) Administration by blue cross had inherent conflict of interest (no incentive to restrict or deny payments since blue cross owned by doctors?)

(c) “allowable”

(i) what was “reasonable” was never defined; 

(ii) (blue cross) didn’t look to see if the charge was reasonable, only looked to see if it was “allowable”

(iii) examples of “allowable” costs, basically included everything:

(a) salaries

(b) costs of medical education

(c) capital costs

(d) interest

(e) legal fees

(f) public relations

(g) bad debts

(h) “plus” factor (for things that might have been omitted from the list)

(d) Problems with reasonable costs methodology:

(i) Created incentives for hospitals to spend and expand

(e) Retroactive payments:

(i) Until 1980s hospitals were paid retroactively for their actual costs

(a) Created extraordinary inflationary pressures

(5) Particularistic rate regulations (text 470-1)

(a) States limited payment for particular items judged to be unnecessary

(b) Strength:

(i) Something and concreteness – public can understand that $14 scissors are too expensive

(c) Weakness:

(i) Too hard to look at everything

(ii) Several insurance commissioners were knocked down in courts as going beyond their authority to regulate insurance and into regulation of hospitals 

(d) Started in states in ‘60s, medicare through blue cross in late ‘70s

(i) Worked best in rhode island, Maryland still does some of this

(6) Caps (text 471 bottom)

(a) State/medicare/medicaid regulations dictate hospital per diem rate

(b) A dozen states including NY did this

(i) NY chopped hospitals up into similar groups; look at rate they are receiving in one year and adjust for inflation to produce a rate for next year; didn’t produce savings

(c) Maryland still does this method

(d) Medicare did this through blue cross in late ‘70s

(e) Strength:

(i) Respects hospital discretion (because too hard to scrutinize all charges)

(f) Weakness:

(i) Respects hospital discretion

(a) hospitals can make decisions that are not socially justified

(b) freezes historic patters; e.g. Bellevue hasn’t been good at keeping rates up and after rate setting Bellevue found it hard to improve performance

(ii) capped rates can lead to an increase in utilization – hospitals make up the extra money by keeping patients in the hospital longer

(7) Diagnostic-Related Groups (DRGs)

(a) Most common way to reimburse for hospital services

(b) Pays on per-case basis rather than per diem

(i) Exception made for outliers

(ii) Supposed to reward efficiency

(c) At discharge the patient is assigned one of the 494 DRG numbers based on primary and secondary diagnosis, surgical procedures, etc;

(d) Supposed to provide incentive for preventive care

(e) Changes relationship between doctor and hospital – hospital now has incentive to discharge the patient

(f) Does it work?

(i) No evidence to show that in-hospital quality has suffered

(ii) Devil is in the details – whether it works or not depends on how carefully you keep tweeking to adjust payments

(iii) Some objections that the payments don’t take enough account of poverty, rural v. urban setting, teaching v. non-teaching, etc;

(g) Funding uninsured care

(i) Traditionally dealt with this by adding in a little “plus” factor; problem is that providers who didn’t help the uninsured still got the extra amount

d) Federal attempts to regulate hospital reimbursement (text 481)

(1) Nixon administration’s economic stablization program (ESP) (1971) (text 481)

(a) Had several phases, but health care controls (phase 4) was never implemented

(i) Phase 4:  In response to high health care inflation, would have moved away from per diem and per service limits and toward a system of aggregate controls for hospital services 

(2) HMO Act of 1973 (text 483)

(a) Required firms with more than 25 employees that offered health insurance to offer at least one qualifying HMO as an alternative to conventional insurance if such an HMO was located in the area

(b) Also included standards for HMOs

(i) HMOs were required to community rate their premiums

(ii) Resulting programs were costly and thus grew slowly

(3) Federal sponsorship of all-payer ratesetting demonstrations (text 484)

(a) Encouraged state rate setting programs

(4) Failed federal effort at all-payer hospital ratesetting (text 484)

(a) President carter proposed limit to increases in hospital charges to 1.5 times rate of inflation – was defeated in congress

(5) Medicare payment limits (text 484)

(a) Prospective Payment System (PPS) was federal version of DRG, adopted in 1982

(6) Shortcomings of medicare hospital payment controls (text 486)

(a) Hospitals responded to PPS by increasing 1.  post-hospitalization skilled care and 2.  outpatient care, neither of which is subject aggregate reregulation

(i) Example:

(a) Woman has hip surgery; stays 5 days in acute area of hospital and hospital bills medicare and gets full PPS rate; then woman is moved to subacute care ward and hospital gets to continue billing medicare as a separate per diem charge (NY Times article, text 486)

e) Reimbursement of uncompensated care

(1) NY, NJ, MA, MI:  required all insured patients to pay an amount into a state fund that was redistributed on the basis of the amount of charity care a hospital provides

(a) States allowed to do this after Travelers case

(b) why not more states?

(i) Something about managed care – managed care plans generally do not take uncompensated care into account in negotiating hospital rates

(2) Medicare reimbursement do not include amounts for the costs hospitals incur in providing care to uninsured people

(a) But medicare does allow adjustment of DRG for hospitals that “serve a significantly disproportionate number of patients who are low income or who are [medicare beneficiaries]”

f) Selective Contracting - State negotiated contracts for Medicaid (Medi-Cal)

(1) CA had hospitals compete for Medicaid patients; hospitals had to negotiate prices and patients were given a list of hospitals they could go to

(2) Hard for this model to work for other plans because medi-cal has a lot of bargaining power

(3) One problem is that there is no incentive for quality care – but bureaucrats did a good job of negotiating 

g) History of Medicaid hospital reimbursement

(1) 1965:

(a) required reasonable cost reimbursement for hospital care

(2) 1965 – 1981:

(a) widespread perception that hospitals received less reimbursement for Medicaid patients than private insurance/Blue Cross/Medicare

(b) Not clear why states paid less

(c) Hospitals entitled to same payment as regular insurance so why didn’t hospitals sue?

(i) We shouldn’t be suing government for monies that we spend on poor people

(ii) Don’t want to sue government because you frequently have to do business with government

(3) 1981:

(a) Boren Amendment (1976) (text 441):

(i) Required states to pay for hospital, skilled nursing facility and intermediate care facilities on a “reasonable cost related basis, as determined in accordance with methods and standards…developed…on the basis of cost-finding methods approved and verified” by HHS (furrow 610)

(ii) Question is if this is enforceable

(a) Case that says yes

(i) Amisub v. State of Colorado (1989) (text 511):  struck down Colorado’s system for  determining reimbursement rates to hospitals providing services to individuals eligible for Medicaid; Colorado process began with medicare level then reduce to 88% on theory that poor people are easier to take care of than elderly; then cut by 46% for arbitrary reasons; court required state to recalculate based on real data of what an efficiently run hospital incurs and was is reasonable

(ii) L says there are other cases where state medicaid rates have been found to be illegal

(4) 1997 BBA:

(a) Boren amendment abolished;  new law is based only on process, doesn’t have any substantive safeguards

(b) Medicaid rates under BBA:  

(i) Regular medicaid:

(a) State requirements:

(i) Make public the process for determination of rates

(ii) Publish proposed rates – including methodologies and justifications

(iii) Provide providers, etc a reasonable opportunity for review and comment

(iv) Publish final rates – including methodologies and justifications

(v) Rates take into account when hospitals serve a disproportionate number of low income patients w/ special health care needs

(ii) Dual eligibles (Medicaid and medicare):

(a) Some dual eligibles had co-pays and deductibles under medicare that cost states more (because of higher medicare rate) than if the patient was just a straight Medicaid patient; 

(b) After 1997 BBA, states now just pay the lower Medicaid rate

(c) When can you sue?

(i) Only if the claim is that the state failed to follow the defined process

h) Assignment

(1) Assignment means hospital/provider is required to take the insurance payment as payment in full

(2) All major hospitals except indemnity insurance have been required to take assignment

2. Physician reimbursement (text 513)

a) Intro

(1) Payment types

(a) Charges:

(i) Rarely adopted because market is skewed – used sliding scale fees

(b) Fee Schedules

(i) Insurance company or medicare/Medicaid program sets a price on what they will pay for a certain item; has not been adopted 

(c) Customary Prevailing and Reasonable Payment:

(i) Looks at what the doctor charges, what is the customary charge for this procedure and what is the prevailing charge for this service in the community

(ii) Leads to disparity between specialists

(a) Why?

(i) Specialists who get paid more are those who treat insured; those who get paid less are those who treat uninsured where uninsured pay out of pocket so fee has to be less

b) Medicare and Private Insurance (text 513)

(1) Tradition of charge-based reimbursement

(a) Traditionally have been paid on fee-for-service basis

(i) ‘50s Blue shield developed “customary” standard for fee based on historic charges of individual physicians and their colleagues in recent past (“Usual, Customary, Reasonable” system)

(2) Introduction of Resource Based Relative Value Scale (RBRVS) (text 516)

(a) Adopted in 1984 as part of Physician Payment Reform Act

(b) RVS has three components

(i) Physician work component; reflects time and intensity of effort

(ii) Practice expense (office rent, salaries, etc)

(iii) Malpractice component

(c) Congress has to annually determine the increase in payment rate (known as Volume Performance Standard System)(VPS)

(i) Acts as an aggregate spending cap - Supposed to prevent physicians from increasing work to make up for decrease reimbursement

(ii) If congress fails to act there is a formula to determine rate of increase

(d) Little litigation because the law says there is no administrative or judicial review of the rates set

(3) Changing Physician Reimbursement Patterns Following Introduction of RBRVS (text 517)

(a) By 1992 medicare reimbursement was only 61% of private rate

(b) Private insurers began to control fees

(i) Blue shield plans began to adopt medicare fee schedule

(ii) Managed care plans negotiated lower fees

(4) Assignment and Balance billing rules governing physician services (text 518)

(a) Blue shield (most states) do not require doctors to accept program payments as payments in full (termed “participation” or “accepting assignment”)

(b) Medicare essentially coerces physicians to “participate” (1989)

(i) Mandated assignment for those dual eligible for Medicaid

(ii) Prohibits additional charging for low-income medicare beneficiaries

(iii) Limits additional charging to non-poor to added 15%

(iv) Physicians are given some (undiscussed) incentive to accept all medicare payments for an entire year

(c) See table below (text 521)

	Type of Provider
	Assignment Required
	No Assignment Required

	Physicians
	Medicaid

Most managed care plans

Mass. Medicare and blue shield
	Commercial indemnity plans

Medicare

Most Blue Shield

	Hospitals
	Medicaid

Medicare

Blue Cross

Most managed care plans
	Commercial indemnity plans


(d) Proposed incentives to medicare (congress rejected in 1984) for increasing participation:

(i) Doctors would have to choose to accept assignment for all medicare patients or forego all medicare benefits for services

(ii) Required hospitals to require their staff doctors to accept medicare assignment

(e) Fed Medicaid law does require acceptance as payment in full

(f) Managed care plans require acceptance as payment in full

(5) Intensity of service (text 521)

(a) Volume increased despite changes in VPS; hard to assess VPS’s impact on increase volume

(6) Payment and quality of care (text 522)

(a) Medicare has been struggling with coverage issues

c) Medicaid reimbursement of physician services (text 522)

(1) Equal access requirement

(a) Federal regulations require that “payments must be sufficient to enlist enough providers so that services under the plan are available to recipients at least to the extent that those services are available to the general population.”

(i) This was strengthened by requiring specific findings of provider sufficiency in areas of obstetrics and pediatrics

(b) Meaning of “equal access” (see clark v. kizer, text 523)

(i) Definition:

(a) Supposed to compare access of Medicaid recipient in a specific geographic area with access of individuals in the same area who have private or public coverage

(i) Court held that must compare access with those that actually have insurance, can’t count the uninsured since they have no access to begin with (Arkansas Medical Society v. Reynolds, text 525)

(ii) Measuring state compliance:

(a) Level of physician participation in Medicaid

(i) Longstanding requirement is 2/3 (those counted as part of the two thirds have to see a significant amount of medical patients, not just one or a few – petition was to say 50%)

(b) Level of reimbursement to participating physicians

(i) Look at percent of usual rate

(ii) Number of physicians opting out of program

(iii) Reports by beneficiaries of trouble obtaining care

(iv) Utilization rate

(c) Example:

(i) Court looked at whether California was complying with equal access requirement for dental care; court found that both level of physician participation and level of physician reimbursement were unacceptable so California was out of compliance; magistrate then required California to increase reimbursement from 55% to 80% of customary charges (clark v. kizer, text 523)

(d) Courts are split on whether beneficiaries may sue to enforce (despite Suter holding)

(2) Should ask L about waivers

(3) Mandatory assignment

(a) Providers must accept Medicaid payment rates as payment in full for their services

3. Graduate Medical Education Financing:  The Role of Provider Reimbursement

a) Intro

(1) 2 main questions:

(a) how does the law affect the overall supply of physicians?

(b) How does the law affect distribution (how to get doctors to serve in underserved areas)?

b) Supply of physicians

(1) Perception that we have too many physicians

(a) According to association of medical colleges, state board of medical examiners, etc;

(2) Evidence of oversupply of physicians

(a) Report by Graduate Medical Education National Advisory Committee (GMENAC) estimated that there would be an oversupply by 1990

(b) But average person on the street has trouble getting an appointment so would disagree

(3) Market forces

(a) Why not let market forces take care of this?

(i) L implies that since we have insurance market doesn’t work as well since people can overuse services

(4) Oversupply of specialists

(a) Something about medical community can’t fix this by itself – makes unusual request of help from lawmakers

(b) Reimbursement is better for specialists so not surprising that more people train in specialities

c) Structure of medical schools

(1) Decentralized structure; dean is weak and each department operates independently and doesn’t share income

d) Residents

(1) L says residents are cash cows but doesn’t make sense to train all these specialists

e) How to change geographic distribution and type of physicians

(1) Increase funding for national health service corps

(2) Shift front end grants for people who promise to serve in underserved areas

(3) Finance people through loans

(4) Buy out residencies (NY, p?)

(5) Require more training in outpatient setting

f) Foreign medical graduates

(1) 2 types

(a) Americans who go to an offshore medical school

(b) Those who grew up and trained in another country

(2) Offshore schools

(a) Low quality so want to discourage them

(i) Could bar graduates from residencies

(ii) Could institute foreign school accreditation

(iii) Could require beefed up exams

g) Reimbursement in teaching context

(1) Medicare pays twice or three times for services to beneficiaries

(a) Residents salary is reimbursed then the supervising physician will get fee

(2) Services now provided by supervising physician is now incorporated into DRGs

III. Quality of Care

A. Intro and history

1. Perspectives through history (all three views are always present to some degree) (text 823)

a) 1870 – 1960:

(1) point of health law was to support the autonomy of the individual physician in private practice

b) 1950s – 1960s:

(1) egalitarian social contract perspective:  

(a) role of the law is varied and flexible, depending on context and policy goal;  at times supportive of professional consensus ad punitive towards those who deviate from it; at other times skeptical of professional consensus, or aware of and selective among competing professional views, and seeking through positive and negative incentives to achieve social goals as greater patient satisfaction, better health outcomes, reduced costs and/or greater efficiency, and increased quality;

c) 1970s – 1980s:

(1) market competition approach:

(a) quality of care and its enforcement are primarily a process of contract and bargaining under conditions of scarcity and competition; 

(b) the proper role of the law is to maximize liberty of contract by enforcing the anti-trust laws against monopolistic professional practices, reducing insurance coverage so as to heighten consumer price consciousness, and permitting bargaining regarding tort standards and remedies, thereby creating different standards of care for patients with different degrees of purchasing power

2. taxonomy of measurement of quality

a) inputs or structure

b) process

c) outcomes

3. inputs (text 827):

a) most common way to measure quality

b) refers to resources and organizational arrangements in place to deliver care

c) assumption is that more elaborate inputs such as the number and credentials of medical personnel, the sophistication of facilities and equipment, and the existence of organizational checks such as quality of review committees will lead to high quality care

4. process (text 827):

a) refers to activities of physicians and other health professionals engaged in providing medical care

(1) examples:  taking medical histories, listening carefully to patients’ accounts, performing appropriate diagnostic tests, choosing the correct treatment

b) one problem is that there is a wide variation in medical practice styles

5. outcomes (text 828):

a) least used way to measure quality but has been a “hot” concept since late ‘80s

b) e.g. survey patients at specified periods after discharge from hospital to find out about their health status and capacity to function

c) one problem is that it is hard to distinguish effects from medical care from the effects of many other factors that influence outcome (such as prior health status)

d) another problem is defining the standards to measure outcome (e.g. years of life, capacity to function, etc)

B. Quality of care as a professional ideal

1. Medical errors

a) The 3 Bosk categories (text 830)

(1) Technical errors

(a) Examples:  knife slips or cuts too far, the knot leaves dead space for infection to occur

(b) To be a technical error the error must not occur too often, be speedily noticed, reported, and treated

(2) Judgmental errors

(a) Occurs when an incorrect strategy of treatment is chosen

(b) 2 most common types:

(i) overly heroic surgery

(ii) failure to operate when the situation requires it

(3) normative errors

(a) occurs when the physician has, in the eyes of other physicians, failed to discharge the obligations of his professional role conscientiously

(b) Bosk noted this kind of error was committed almost exclusively by residents and not staff surgeons

(c) Example would be failure to make effort needed to detect post-operative problems

(d) Classic example would be the case of the obstetrician who gives a woman medicine to speed up labor so he can get to his golf game;

(e) Generally is administering a risky treatment to a patient for the doctor’s own benefit

(f) Example:  Hilfiker paper (text 832) where primary care physician relies on negative urine pregnancy tests to perform a D&C – turns out if he would have gotten the ultrasound he would have known the fetus was alive

C. Class based differences in communication

1. Duff and Hollingshead study in 1968 (text 838)

a) Identified 4 classes:

(1) Committed sponsorship

(a) Highest class

(b) Assumption of responsibility for the patient by the doctor extended beyond the disease and protected patient from interaction with housestaff

(2) Casual sponsorship

(a) More involvement by housestaff but still significant control of the case by the private physician

(3) Semi-committee sponsored

(a) Private physician nominally responsible for the patient but house staff assumed actual responsibility for diagnosis and treatment as well as communication with patient

(4) Committee sponsored (ward/charitable patients)

(a) No private physicians

(b) Patient care rested with a committee of housestaff who rotated

D. Today

1. No more ward patients

2. Medicare/Medicaid has allowed many to have private physicians

3. But funding cutbacks have caused higher skilled workers to be replaced with lower skilled ones leading to problems of quality care for virtually all patients, but particularly the low income groups

E. Geographic differences in practice

1. No good explanation why see large variation of practice styles

2. Example:  

a) “by the time women reach 70 years of age in one hospital market the likelihood they have undergone a hysterectomy is 20% while in another it is 70%.” (Wennberg report, text 827 top)

F. malpractice and quality of care

1. historically was one of the earliest and for many years largely the only system of reviewing physician actions against some standard of quality of care;

2. reasons why malpractice has not increased quality of care or deterred doctor-caused injuries

a) litigation is expensive so lawyers will not take the cases unless there is a large dollar value

b) malpractice cases are not perceived by doctors as sending reliable signals about quality of care

(1) malpractice is not experience rated so doctors who are repeatedly sued do not pay more

(2) doctors might perceive judgments against them as artifacts of legal system – a result of skilled plaintiff’s lawyers and emotion-based awards rather than reliable signal about quality of care

c) some parties with interest in increasing quality – hospital chiefs of staff, members of licensing boards – often lack the support, information, resources, and legal authority to undertake effective action

d) example:

(1) Weiler study (text 841):

(a) For every 10,000 patients, nearly 4000 suffered “adverse events” from medical treatment;  1000 were felt to be from malpractice; 125 of the 10,000 patients sue for malpractice; from the 125 patients about 60 recover money; 30-35 who recovered were based on true malpractice and similar number recovered where there was no malpractice

G. malpractice and standards of care (text 842)

1. 2 historical doctrine-barriers to suing doctors for medical malpractice; 1870s – 1960s

a) professional standard doctrine (text 843)

(1) early american doctrine accorded the customary practices of doctors virtually conclusive weight as to what constituted “reasonable care”; standard was that doctor only had to demonstrate skill of ordinary or average practitioner

(a) plaintiff had to find an expert witness willing to testify that the defendant doctor violated the professional standard of care

2. locality rule (text 843)

(1) practitioners in rural areas held to standard based on other rural practitioners – idea is that rural doctors don’t get as much practice, etc; 

(2) only doctors in same locality would be qualified to testify as an expert on what the local standard was

(a) example:  court says that anesthesiologist in New Bedford, Mass. A city of 100,000 about 50 miles from Boston need only comply with the local standard of care, even if it were “fifty percent inferior to that received in Boston” (Brune v. Belinkoff, text 846)

(b) example (hypo):  baby is born with and has slowed heartbeat and turns blue; problem is that it has low blood sugar; no ultrasound had been ordered during pregnancy and doctor is unable to pass umbilical catheter or get an IV; baby dies; plaintiff can’t find a local expert and brings in a national expert; court says need local (Hilfiker case, text 847-9)

3. Ascendance of National Standard; 1960s – present (text 844)

a) Gradual abandonment of the local customary standard, replaced with national standard

(1) Because medical training had become more standardized through national testing, accreditation

(a) could actually be seen as a revised professional standard

(b) criticisms of local standard

(i) dubiously competent local practitioners were permitted to set an authoritative local standard

(ii) made it impossible for plaintiffs to find medical experts to testify

(iii) increasing uniformity of training made local rule less persuasive

(2) led to outside experts being qualified to testify

(3) locality rule is not completely dead; has been retained or resurfaced in some states (text 850 top)

(4) Maine has statutory medical protocols that if followed can be used as a defense (text 851)

b) customary practices are not conclusive evidence of the right way to do things, only has some weight on deciding what should have been done

(1) examples:

(a) trumping of cost-benefit analysis by lay decision makers

(b) development of the patient oriented informed consent standard

c) has lowered standard of care with respect to the poor; has created multiple standards based on ability to pay

d) National standard doctrine (text 846)

(1) Shilkret version (text 846)

(a) Skill of a reasonably competent practitioner

(b) From same class

(c) Acting in similar circumstances

(d) Factors to take into account:

(i) Advances in the profession

(ii) Availability of facilities

(iii) Specialization or general practice

(iv) Proximity of specialists

(v) Special facilities

(vi) “All other” relevant considerations

(2) modified national standards (descriptive v. normative standard)

(a) descriptive = take into account individualized considerations (e.g. hospital has fewer resources available)

(b) normative = look at the standard  without individual considerations

(c) Resource based defense (Hall standard) (descriptive standard)  

(i) Court says that doctors are held to a standard that reflects the resources that are available to them at the time (hall case, text 846)

(ii) 2 duties:

(a) “render quality of care consonant with the level of medical and practical knowledge the physician may reasonably be expected to possess…” (hall case, text 846)

(b) “duty based on adept use of medical resources…” (hall case, text 846)

(iii) example is that a physician in a poor county may not be faulted for failure to perform a CAT scan when one is not available (hall case, text 846)

(iv) L says that resource based defense is much easier to make in the context of a rural hospital

(d) Example of Hall standard:    

(i) Shouldn’t hold doctor liable for not using fetal monitor in Hilfiker case  because that goes towards equipment (Hilfiker, text 847)

(e) Example of Hall standard:

(i) woman had surgery and nurse anesthetist had entubated the esophagus instead of the trachea and didn’t realize the mistake; woman suffered severe brain injuries; question was whether an end-tidal CO2 monitor was a national standard; court said that fact that the chief of anesthesiology had ordered some CO2 monitors and had written on the requisition that if the requisition was not approved then the hospital would fail to meet the national standard of care; the monitors were supposed to be fully operational at the time of the incident but were not; (Washington v. Washington Hospital Centers, text 852)

(ii) L says hospital could have made a resource defense but the hospital was a private hospital and didn’t want to tarnish its image by appearing underfunded

(f) Maine standard:  use of protocols (text 851, note 5)

(i) Protocols promulgated by state – physicians voluntarily signed on

(ii) If protocols followed participating physician then there was no malpractice

(a) Burden is on physician to show compliance with the protocol

(iii) Plaintiffs can’t use non-compliance with the protocols as evidence of malpractice against non-participating physicians

e) “Best judgment rule” (text 851)

(1) reliance on local or customary practice is not adequate where the physician knows or has reason to know that the customary practice is problematic

(2) doctor has a duty to exercise his “best judgment” even if that judgment differs from the customary standard

f) example of basic national standard rule:

(1) woman had surgery and nurse anesthetist had entubated the esophagus instead of the trachea and didn’t realize the mistake; woman suffered severe brain injuries; question was whether an end-tidal CO2 monitor was a national standard; court said that fact that the chief of anesthesiology had ordered some CO2 monitors and had written on the requisition that if the requisition was not approved then the hospital would fail to meet the national standard of care; the monitors were supposed to be fully operational at the time of the incident but were not; (Washington v. Washington Hospital Centers, text 852)

g) “two schools of thought rule” (text 856)

(1) doctrine:  “Where competent medical authority is divided, a physician will not be held responsible if in the exercise of his judgment he followed a course of treatment advocated by a considerable number of recognized and respected professionals in his given area of expertise.” (Jones v. chidester, text 857)

(a) No definition of “considerable number”

(b) Burden of proving there are two schools falls on defendant; but can use medical experts to show possibility that two schools exist then is up to jury to decide if there are actually two legitimate schools of thought

(c) L says two requirements to two schools of thought defense:

(i) Has to be considerable number of practitioners

(ii) Practitioners have to be respectable

(d) Fact or law:

(i) Chidester court said that jury decides if there are in fact two schools of thought or not (so it is a matter of fact)

h) Conflict between national standard and two schools of thought

(1) Question is if an entire locality has a lower standard if that can be a defense to not performing up to national standard

(2) Example:

(a) Childbirth case where doctor negligently administered pitocin; one of plaintiff’s experts testified that the “actual common practice” among obstetricians in Washington, DC was “more lax” than the national specialty standard; trial court said jury can only look at local standard but appeals court said can’t let lower locality standard overrule the national standard unless there is a resource based defense (Robbins v. Footer, text 849)

i) Overriding the professional standard of care

(1) TJ Hooper case:  Judge L. Hand said that fact that most tug boats didn’t carry radios meant that the whole industry was negligent; 

(2) Very rare for courts to override professional custom:

(a) Only 3 cases:

(i) Helling v Carey, text 862

(ii) Gonzalez v. Nork, text 863

(iii) United Blood Services v. Qunitana, text 863

(b) Example:  ophthalmologists defended their failure to give their 32-year old patient a low risk, inexpensive pressure test for glaucoma on the grounds that the professional standard required such tests on a “routine” basis only for patients over 40.  Supreme Court challenged the professional standard and said that ophalmologists should be testing people under 40 (Helling v. Carey, text 862)

(c) Example:  in 1983 blood banks were not screening for HIV; question is what standard of negligence should blood banks be held to; supreme court basically held that blood banking is outside the experience of an ordinary person so should use a professional standard but the jury can find that the whole industry is negligent (United Blood Services v. Quintana, text 870)

4. Does national standard of care apply to the poor (“what is standard of care for malpractice for the poor?”)

a) “unitary” standard of care:  once a doctor has agreed to accept a patient, the doctor owes that patient the same duty of care and fidelity regardless of the patient’s income or social status (text 879)

(1) example:  wartime doctor who treats friend and foe alike with equal commitment

b) malpractice has in theory always adhered to the unitary standard, although hasn’t been true as a practical matter

(1) example:  public hospitals have repeatedly been found to be in desparately inadequate condition (text p880)

(2) malpractice law has played a remarkably small role in deterring grossly substandard conditions (text p880)

c) alternative to the unitary standard: the resource based standard

(1) “what constitutes adequate medical care is an administrative decision taking into account not only  medical opinion and medical standard of adequate care but also financial resources of the city” (Boone v. Tate, text 880)

d) Court’s authority to enforce a unitary standard

(1) Court admitted that it had no power to order increased appropriations for the severely underfunded and deficient DC General Hospital but did order that the existing resources be ued as effectively as possible to meet proven emergency needs (DC Area Council of Senior Citizens v. DC Government, text 882)

e) Enforcing the unitary standard in court

(1) 3 approaches to suing for substandard care in public hospitals

(a) compare the facilities and resources of the public hospital with those of other local hospitals (DC General case, federal court, not in text)

(i) L says this approach succeeded in case where man died in hospital and plaintiffs spend years in discovery comparing the public hospital with other hospitals; plaintiffs eventually won

(b) Show that the public hospital didn’t meet the state and local laws (Philadelphia case, not in text)

(i) L says plaintiffs lost because court allowed resource based defense

(c) Show hospital didn’t meet Medicaid standards (Evelyn V case)

(i) Plaintiffs lost on justicability grounds (court has no power to offer a remedy like increasing funding for the hospital?);

(2) Why did plaintiff win in first case and not in the others?

(a) Fed courts are more comfortable adjudicating these types of claims where make big comparisions

(b) Losing cases tried to prove too much; in winning case they started with a small claim about staffing then expanded it after it was accepted; 

(i) So easier if plaintiff breaks the case up into small analytical bites and litigates them separately

(c) Political reasons, fed courts more immune to pressure(?)

f) Arguments for abandoning unitary standard (from Siliciano article, text 883)

(1) We should be honest that poor people get worse care

(2) Liability for lower care when have less resources will deter doctors from serving poor

H. Informed Consent

1. Generally:

a) 2 meanings

(1) form of malpractice

(2) form of quality regulation

b) traditionally was related to battery

(1) injury was presumed

(2) no question of causation

(3) no need for expert testimony

2. History:

a) 1950’s – ‘60s

(1) courts used negligence standard of informed consent

b) 1972 – Canterbury case

(1) Canterbury standard (canterbury v. spense, text 892)

3. modern day informed consent is negligence based:

a) elements plaintiff must show (nutshell, p132):

(1) risk of treatment was undisclosed

(2) the non-disclosure breached the standard of care

(3) undisclosed risk caused the patient’s injury in two ways:  1.  it materialized, 2. if proper disclosure had been made the patient would have changed his mind about the treatment

b) required information to be disclosed (nutshell, p133):

(1) diagnosis

(2) nature, purpose, and probability of success of the treatment

(3) risks accompanying the treatment

(4) alternatives to treatment and their probability of success and risks

c) standard of care

(1) professional standard (nutshell, p134)

(a) physician must disclose information that would be shared by a reasonably competent physician in comparable circumstances

(b) slight majority of state apply this standard

(c) requires expert testimony to prove both what the applicable standard of disclosure is and to establish that it was breached

(d) standard might not require disclosure in all cases

(2) patient-oriented standard (Canterbury standard) (nutshell, p135)

(a) standard:  all information “material” to the decision of a “reasonable patient” must be “unmasked”

(b) no need for expert testimony on the adequacy of disclosure

(c) might need expert testimony on causation 

(d) might need expert testimony on whether the undisclosed information constitutes a risk of, or an alternative to, the treatment

(e) usually uses the “reasonable patient” standard of materiality

d) causation (nutshell, p136)

(1) 2 dimensions

(a) patient must have actually been harmed by the undisclosed risk

(i) proof requires expert testimony 

(b) plaintiff must show that if the risk was disclosed the patient would have made a different medical decision, thereby avoiding the harm

(i) does not require expert testimony

(ii) most courts ask whether a “reasonable” patient would have made a different medical choice because want to avoid hazards of self-serving patient being able to look back ex post

e) L’s hypos:

(1) Person has cancer and faces certain death without treatment; treatment has low probability of working but high probability of side effects; 

(a) L says Canterbury doctor would have to disclose the risks because some patients would forgo the treatment

(b) Causation problem is that might be that have 70% would accept the treatment if risk disclosed and 30% would forgo; so how do you decide if patient would have made a different decision? 

(c) L says that the causation problem here really undercuts the protection to the patient

(2) Patient has a fatal illness with no opportunity for treatment and physician paints a rosy picture and fails to provide information

(a) Since this is not a decision about therapy Canterbury doesn’t fit here

(3) I have surgery and later learn about a severe risk that was non-disclosed but my surgery turns out OK;  I can prove that I am risk adverse

(a) Can’t recover because undisclosed risk must materialize

f) exceptions which allow non-dislosure (nutshell, p137);

(1) types:

(a) common knowledge risks

(b) risks about which patient is already aware

(c) emergencies, particularly where the patient is incapacitated (preferably get proxy from relatives)

(d) “therapeutic privilege”:  disclosure of the usual information would be so damaging or upsetting emotionally that it would “menace” the patient’s well being (Nutshell says from Canterbury case)

4. conflicts of interest and fiduciary principles

a) physician must disclose economic or research interests that might affect the physician’s judgment (Moore, Nutshell p138, text 903)

I. Hospitals as monitors of quality

1. Quality terms:

a) Risk management:  

(1) focuses on liability from non-physician personnel and facilities

(2) traditionally has focused on discrete incidents

(3) under control of hospital admin

b) Peer review/Quality Assurance:  

(1) doctors review other doctors

(2) controlled by medical staff

2. two models of hospital operation:

a) doctor’s workshop – hospital does little oversight of quality

b) hospital as a complex institution – hospital in a good position to monitor quality

3. hospital structure:

a) non-profit

(1) composed of triad:

(a) governing body

(i) responsible for establishing policy, maintaining quality patient care, and providing for institutional management and planning

(ii) head is CEO but has not power over the medical staff

(b) admin/management

(c) “self-governing” medical staff

(i) responsibility for quality of professional services

(2) bylaws

(a) neither the governing body nor the medical staff can unilaterally amend the bylaws

4. traditional hospital defenses

a) charitable immunity – no longer the law with respect to hospitals

b) concept of doctors as independent contractors

c) nurses – couldn’t hold hospital liable because were seen as doctor’s borrowed servant

5. theories of liability

a) corporate liability

(1) Darling case was landmark case in bringing about corporate liability for hosptials

(2) hospital itself did something wrong:  e.g. weren’t careful in selecting employees, supervising, etc.

(3) four basis for litigation (text 927):

(a) hospital has duty to screen out incompetent providers

(b) failure to respond to serious errors by physicians as they occur

(i) example:  physician failed to consult other doctors when a patient’s condition required consultation (Darling case, text 930)

(c) failure to monitor the performance of particular physicians and failing to restrict or terminate doctors with a track record of serious mistakes

(i) but hospital governing board has limited power to get rid of bad doctors because all changes in medical staff can be vetoed by the medical staff

(a) example:  board sought to amend bylaws and say the CEO could temporarily suspend staff privileges where the doctor was doing something dangerous; medical staff vetoed this change; court held for medical staff as having ability to veto  (St. Johns case, text 933)

(d) duty to provide adequate equipment, policies, training and supervision of employees

(i) e.g. policy of counting sponges (text 927 middle)

(ii) example:

(a) boy had broken leg; doctor casted the leg but cast was too tight; nurses weren’t monitoring the leg frequently enough and the boy ended up needing his leg amputated because the circulation had been cut off too long; court held that hospital was liable for not having enough trained nurses and failure to supervise them (Darling case, text 930)

(4) defenses to corporate liability

(a) hospital followed local custom:

(i) standard of care:  custom v. regulations

(a) custom is not conclusive; court will look at accreditation standards and hospitals bylaws to see if any were violated (Darling v. Charleston Community Hospital, text 930)

(i) L says that plaintiffs’ attorneys rarely try to invoke regulations as being the standard of care – reason is that this is just the custom of trial bar

(b) Doctors, not hospitals, are licensed to practice medicine

b) vicarious liability

(1) no need to show fault on hospital’s part

(2) types:

(a) enterprise liability

(b) apparent authority

(c) non-delegable duty

c) enterprise liability

(1) broad claim that we should hold the hospital responsible for wrongdoing that occurs

(2) courts have rejected this as being too broad

(3) some commentators (Abraham, text 939) says we should support enterprise liability because the hospitals are in a better position to gather data and find out why problems occur and to fix them

d) apparent authority

(1) L says a lot of courts have upheld this theory

(2) Example:  boy in Jackson case was flown into the ER and the boy assumed that the hospital was responsible for putting the doctor there (Jackson case, text 923)

(3) Weakness:  turns on whether the plaintiff knew the doctor belonged to the hospital or was independent; e.g. unconscious patients will be allowed to assume doctor belongs to the hospital but ambulatory patient will be assumed to know doctor is independent if ER posts a sign

e) non-delegable duty

(1) is an exception to the general rule that an employer is not liable for the negligence of an independent contractor

(2) no real criteria about when to apply this exception except “the conclusion of the courts that the responsibility is so important to the community that the employer should not be permitted to transfer it to another.”  (Jackson v. Power, text 924 top)

(3) L implies that evidence of public importance could be shown (in part) by the extensive regulation of hospitals

(4) example:  boy gets negligent treatment by er doctor; er doctor and the er itself is not part of the hospital but is a separate corporation which has contracted with the hospital; court says that since ERs are so important then hospital can’t delegate responsibility for providing non-negligent service (Jackson v. Power, text 924)

(5) scope of duty (text 925)

(a) takes into account amount of patient control in selecting the doctor

(b) only applies to those physicians selected by the hospital; 

(c) doesn’t apply to private physician who is allowed to use the ER as a matter of convenience 

J. Overview of hospital privileges (text 943)

1. traditional grounds for denial of initial hospital privileges (text 944

a) 3 types

(1) category or group characteristics

(2) individual performance

(3) other

b) category or group characteristics

(1) does not involve assessment of individual’s skills

(2) 2 types of categories:

(a) negative categories

(i) example:  ban on chiropractors

(b) functional categories:

(i) “closing” the medical staff or some clinical specialty

c) individual performance

(1) used to deny initial privilege or to revoke privileges

d) other

(1) contains a categorical judgment about the “kind” of practice and a judgment about the applicant’s personality and ability to contribute

2. peer review

a) after getting initial privileges there is supposed to be continued peer review

b) two types of continued peer review

(1) “control committees” sponsored by the medical staff, “risk management programs” sponsored by hospital admin, and others to identify problems

(2) reappointment process:  each member is supposed to be re-evaluated every two years as to health status, competence

c) 2 lines of peer review cases

(1) injured patients find peer review inadequate

(2) angry doctors say they are unfairly excluded

3. judicial review of staff privileges (text 946)

a) until recently most non-publicly owned hospitals staff privilege decisions were not subject to judicial review because few states had statutes authorizing court oversight

b) courts basically only asked if hospitals had followed their own bylaws

c) physician challenge to peer review decisions

(1) 2 theories for challenge

(a) hospital failed to follow applicable substantive or procedural standards as in the bylawys

(b) alleged particular bad motive which is prohibited by some law, e.g. anti-trust, civil rights, or tort law concerning defamation

(2) legitimate institutional objectives

(a) regardless of which theory is used, most cases turn on whether the hospital action was based on a legitimate institutional objective

d) individual performance based denial

(1) judicial review limited to the record before the hospital decisionmakers

(2) if hospital wins then collateral estoppel will prevent further state claims for tort, contract, or anti trust

4. state law for peer review (text 947)

a) privilege:  hospitals were protected from claims of defamation by state privileges for those making statements where they have a right or duty to make them in good faith

b) immunity:  many states have enacted immunity for good faith peer review

c) due process: 

(1) JCAHO only requires that there be “fair-hearing and appellate review mechanisms”

(2) Many state courts have held that termination of staff privileges are entitled to “fundamentally fair procedures” which include notice and opportunity to be heard before an unbiased tribunal

(3) Floirda approach:  requires more explicit mechanisms including identifying conflicts of interest, etc

5. Fed law for peer review (p949)

a) Health Care Quality Improvement Act of 1986

(1) Background:

(a) Passed in response to malpractice insurance crisis and apparent legal threats to peer review

(b) Supposed to encourage frank discussions without fear of liability

(2) Provisions

(a) Limited immunity in suits brought by disciplined physicians

(b) Court can award attorneys fees as a deterrent to bringing frivolous challenge to hospital peer review decision

(3) immunity provision:

(a) 4 requirements for immunity (text 951):

(i) in furtherance of quality health care

(a) can include terminating provider for unprofessional conduct (bryan v. james, text 958)

(ii) reasonable efforts to obtain the facts

(iii) adequate notice and hearing procuedures

(iv) action was warranted by the facts

(b) rebuttal presumption of immunity (text 951)

(i) the 4 requirements above will be presumed to be present unless preponderance of evidence shows they are not

(c) notice and hearing

(i) Act has detailed checklist of what constitutes adequate notice and hearing although failure to satisfy all the items does not prove inadequate notice and hearing

(ii) Example of procedure (text 953):

(a) Hospital officials see suspect behavior and request executive committee to investigate

(b) Executive committee makes a recommendation to board of directors about level of discipline – written warning to revocation of clinical privileges

(c) Recommendation forwarded to CEO of the hospital

(d) CEO notifies physician

(e) Physician has 20 days to request hearing (If no request for hearing then CEO sends recommendation to board of directors for final action)

(f) For formal hearing, executive committee appoints a panel

(g) Detailed procedures for hearing and right to cross examination and confrontation of witnesses, admissibility of evidence

(h) Burden of proof on physician to show that the recommendation was unreasonable

(i) Panel makes decision and sends report to executive committee

(j) Executive committee makes a decision and notifies physician

(k) Physician can request appeal review by board of directors; there are limits on grounds which appeal can be requested including recommendation was arbitrary or capricious or prejudice

(4) Example:

(a) Surgeon is abusive and is disliked by hospital staff; executive committee revokes his privileges by carefully following standard procedure including notice and hearing; surgeon brings case in fed court for anti-trust, defamation and negligent supervision of peer review process; court holds that there is no liability since procedure was correctly followed;  (bryan v. james, text 949)

(5) Problems with HCQIA

(a) Selective termination:  May allow for selective termination of unpopular doctors who are not incompetent; example is many doctors can perform poorly from time to time but hospital can still single out individuals and terminate them (as long as they follow the procedure);

(i) Gay providers:  L mentions that HCQIA might be used to protect hospital from liability from terminating gay providers

6. Categorical exclusions:  race and non-md providers

a) Courts have ruled that race cannot be used as a negative categorical exclusion

(1) Until 1960s race was an explicit reason to deny privileges

(2) Basis:

(a) Federal:  

(i) Equal protection (counting hospitals as state actors) (used in ‘60s)

(ii) Title 6 of civil rights act of 1964 (prohibits race discrimination in federally funded activities) (currently used)

(a) Weak remedies

(iii) Title 7 of civil rights act of 1964 (prohibits race discrimination in employment) (currently used)

(a) But most doctors are not employees so doesn’t always apply

b) Prohibitions against other exclusions

(1) Basis:

(a) Fed:  

(i) Anti-trust

(b) State:

(i) Various laws against certain categorical exclusions

7. Functional categorical exclusions

a) L says categorical exclusions are upheld on a rational basis standard

b) Types:

(1) Hospital staff is “full”

(a) Hospitals can’t exclude newcomers based on a motivation to maintain the status quo (text 963)

(i) Example:  hospital’s policy closing its staff except to newcomers joining one of the hospital’s existing medical practices was found to be “arbitrarily discriminate against qualified applicants”

(2) Hospital wants to grant certain functions (anesthesiology, pathology, and radiology) to certain groups

8. Economic performance and staff privileges

a) Generally:

(1) Not clear to what extent hospitals can encourage and even require doctors to promote hospital objectives in promoting such things as cost containment programs, market competition, other forces to lower costs, increase efficiency, maximize revenue, and defend or expand market share.

b) Assist with hospital obligations

(1) Individual doctors are not required to accept Medicaid and are not required to treat particular patients – hospital might try to condition privileges on accepting Medicaid or treating low-income patients

c) Hospital development and competitive strategy

(1) Some hospitals want to develop along certain lines and may deny doctors who practice in a way inconsistent with the hospital’s mold

(a) Example:  

(i) CT surgeon with good credentials was denied privileges; hospital wanted to increase prestige so wanted providers to do research and practice only at their hospital; court upheld and said these were legitimate objectives and these outweighed the anticompetitive effects (note says that court will look to make sure that claims about increasing quality are not just window dressing for protecting existing providers own interests) (Robinson v. Magovern, text 966) 

K. Licensing Agencies as Monitors of Quality of Care

1. Physician Licensing

a) state efforts to discipline substandard doctors

(1) once license is granted, virtually no effort is made by the licensing agency to monitor or enforce any standard of quality or competence

(2) laws regarding reporting of substandard care and impaired physicians is very limited

b) state licensure efforts to enforce structural reforms to enhance quality

(1) example:  after death of patient cared for by overworked intern, NY passed law limiting residents’ hours (Zion case, text 971)

2. Hospital Licensing

a) Licensing bodies

(1) JCAHO (Joint Commission on Accreditation of Healthcare Organizations

(a) Generally:

(i) formerly JACH  (Joint Commmission on Accreditation of Hospitals)

(ii) created in 1951 in response to Hill Burton Act

(iii) Hospitals had to be licensed to get federal funds

(iv) States deferred to JCAH 

(v) JCAHO sees itself as a service to hospitals 

(vi) Important because can’t run a residency program without JCAHO accreditation

(vii) JCAHO almost never revokes accreditation of hospitals

(b) Accreditation Standards

(i) Standards were very vague

(ii) Tried to define setting in which good care could be given, but standards still weak

(a) Example:  no standard for translators, no standards for nurse call bells, no anti-discrimination requirements, no privacy requirements

(c) Constitutional challenge to congressional delegation of authority to JCAHO as a private organization (text 984)

(i) Senior citizens challenged delegation of accreditation of medicare hospitals to JCAHO because JCAHO had no obligation to disclose records

(ii) Congress responded by shifting some authority back to HHS

(a) HHS had to double check a small percent of the JCAHO inspected facilities

(d) Accreditation results

(i) Non-compliance is the norm

(a) Survey found that 69% of hospitals were in non-compliance when they did a random survey

L. Malpractice Crisis

1. Generally

a) Is more about a crisis for hospitals than doctors

2. Reform proposals

a) Create a system of social insurance for healthcare that would be outside realm of tort law (text 908)

(1) Problem is that we are too litigious to do this

b) Make a no fault system – put money into a fund and pay people for their injuries

(1) Problem is that would undercompensate severely injured people

(2) Difference from auto no-fault:  

(a) easy to know the cause of the damage in an auto accident; in medical context hard to know if the outcome was due to a compensable event or just a result of the underlying condition

(b) non-reciprocity:  in auto context drivers impose risk on each other but in medical context risk only goes from doctor to patient

(3) Virginia has no fault for pediatrics:

(a) Is easier to determine injury in children because fewer underlying conditions

(b) Plaintiff always won under old system anyway because of sympathy factor

c) Other types of reforms

(1) Create procedural barriers

(a) Example:  Statute of limitations more restrictive

(b) L says these types of fixes don’t work to keep out claims

(2) Limits on contingency fees

(a) Might be fair depending on what the limits are

(b) Most limits are what the lawyers are charging already so wouldn’t change very much

(3) Lower standard of care

(4) Alternative Dispute resolution

(5) Eliminating collateral source rule

(6) Damage caps on pain and suffering and punitive awards

(a) L says this has been shown to be the most effective reform

3. Cause of malpractice crisis

a) Insurers were underpricing premiums during stock market boom

b) Litigious plaintiff’s lawyers

(1) Most common answer 

4. Solution to malpractice crisis

a) L says obvious answer is fed regulation rather than individual state laws or at least for feds to make some standard

M. Payers as Monitors of Quality

1. Medicare

a) History:

(1) Had PRSO (Professional Review Standards Organizations)

(a) Transferred Utilization Review function to Blue Cross

b) PRO (Peer Review Organizations)

(1) Created in 1982

(2) Are non-profit corporations hired by HHS and staffed by doctors and nurses to review medical necessity, quality and appropriate institutional level of care provided under medicare

(3) Initially was to save medicare money by deterring unnecessary hospitalizations and policing DRG system

(4) Later focused on quality of care because DRG system had negative impact on quality

(5) How PRO process works:

(a) Steps when PRO finds a “substantial” violation … in a “substantial” number of cases or a violation that is “gross and flagrant” (from Doyle v. Secretary of HHS, text 990):

(i) PRO decides to recommend sanction of doctor

(a) PRO’s recommendation must be based on

(i) Type of offense

(ii) Severity of offense

(iii) Deterrent value

(iv) Practitioner’s or other person’s previous sanction record

(v) Availability of alternative sources of services in the community

(vi) Any other factors that the PRO considers relevant (e.g. duration of the problem)

(ii) Must notify the doctor in writing

(iii) Doctor has chance to meet with PRO to review findings

(iv) PRO (if still thinks standard has been violated) sends report to HHS Inspector General

(v) PRO sends same report to the doctor

(vi) IG then decides whether to sanction the doctor

(vii) IG then notifies doctor of the sanction

(viii) If IG imposes sanction it will take two weeks to take effect

(ix) IG then must also notify members of the medical community and publish notice in the newspaper

(x) Doctor is entitled to a hearing before an administrative law judge

(xi) Doctor may appeal ALJ decision to HHS secretary’s Appeals Council

(xii) Doctor can appeal to appeals court after final decision of Appeals Council

(b) Requirement to exhaust administrative remedy before going to court

(i) Statute requires doctors to exhaust administrative process before going to court

(ii) Policy reason for requirement is supposed to provide for a more informed review and allow self-correction of mistakes and to speed things up

(c) “entirely collateral” rule (text 992):

(i) exception to the exhaustion requirement

(ii) agency must waive the exhaustion requirement where the agency has deprived an individual of something important and “full relief cannot be obtained” later from the agency

(iii) example:

(a) constitutional challenge to a policy disqualifying a large class of potential Social Security Recipients

(i) agency’s policy is well established and unlikely to change with further review

(ii) agency’s expertise is not particularly likely to help the court

(iii) delay might harm the plaintiff who needs benefits

(iv) example of denied appeal for exhaustion waiver

(a) Doctor Doyle sanctioned for substandard care (text 993)

(i) doctor is not part of a class

(ii) agency’s expertise can help the court decide whether or not the recommendation was based upon the appropriate factors

(iii) no long standing policy at issue here

(iv) there is reason to think that if agency has made a mistake it will correct it

(6) Constitutional challenges to PRO process (Doyle case, text 993)

(a) Arguments

(i) Standard too vague:  relevant statute’s terms, punishing those who “grossly and flagarantly violated” the “obligation” to “assure services…of a quality which meets professionally recognized standards of health care,”…are so vague that the Constitution’s due process clause prohibits congress from using the statute to deprive him of part of his income

(a) Court rejects:  says there health care is not amenable to a mathematical formula so relies on subjective determinations from other health professionals

(ii) Procedure is inadequate:  doctor should have a full evidentiary hearing before IG publishes his name in newspaper as being dropped from medicare (based on Goldberg v. Kelly, supposed to protect the accused)

(a) Court rejects – says that the process currently in place meets constitutional standard; have to balance protection of doctor against protection of patients against further harm from mistakes

(iii) Deprivation of property due to bias:  argument is that committee is under pressure to find a victim upon which to impose a sanction and that PRO has dual role as prosecutor and judge

(a) Court rejects – says supreme court already decided this issue in Withrow v. Larkin

(b) L says that Doyle’s argument was that he was a critic of the local PRO so they were out to get him – so hard to prove bias when it’s the ones judging you who you think are biased

(i) L says this should theoretically fit into the “entirely collateral rule”

(7) Exception for rural practitioners (text 995, note 2)

(a) Congress passed a compromise (part of Omnibus Budget Reconciliation Act of 1987) that allows rural doctors (rural = county of less than 70,000) to get pre-sanction hearing by an ALJ on whether sanctions could be postponed until after a full hearing on the merits without posing a serious risk to patients 

IV. The Continuing Transformation of Managed Care

A. What is managed Care?

1. generally:

a) forms of insurance

(1) indemnity

(2) service benefit

(a) if you get treated by a participating doctor then you don’t have to pay the bill and the insurance will negotiate with the doctor and the hospital

(3) managed care

(a) integrates the insurer and provider – guarantees access to a doctor, doesn’t just pay the bills

(b) also more “managed” in terms of utilization review

2. Models of managed care

a) Traditional model = Kaiser

(1) Kaiser model has everything under one roof, but didn’t proliferate

(2) Instead have “virtual” managed care which is just a series of interconnecting contracts

3. Cost containment

a) How does managed care contain costs?

(1) Selecting doctors on profile as not providing too many services or generating costs

(2) Gives doctors financial incentives to hold down costs (text 563)

(3) Select healthy people by selecting doctors who work in areas where the healthy people are (text 560)

(a) L says marketing to healthy people is the key way for managed care to contain costs

(4) Limit the number of participating doctors

(a) Generates queing

(i) Queing can be OK for routine things but bad for more urgent things

(5) “at will” contracts with doctors – so can fire doctors right away if they generate too many costs

(6) insist on discounted rates

(a) example is sloan kettering (text 566)

(7) use practice guidelines (text 562)

(a) sometimes conflict with professional guidelines

4. Federal Regulation of managed care

a) Limited to those who seek certification

(1) Majority of managed care market is not federally certified

5. State regulation of managed care

a) Most states are not up to date so managed care is largely unregulated

b) One problem is that inadequate regulation allows many managed care organizations to go bankrupt which cuts patients off from care

B. Managed Care and Patient’s Rights to challenge plan decisions outside ERISA context

1. Negligent prospective utilization review (improper denial of benefits):

a) standards of liability for design and implementation of cost containment mechanisms

(1) arbitrary and capricious standard/gross negligence standard of liability for managed care

(a) Rule:  “third party payers of health care services can be held legally accountable when medically inappropriate decisions result from defects in design or implementation of cost containment mechanisms, as for example, when appeals made on a patient’s behalf for medical or hospital care are arbitrarily ignored or unreasonably disregarded or overridden” (Wickline v. state of California, text 1053 bottom)

(b) example:  patient has surgery with complications and doctor thinks patient needs 8 day post op stay extension and submits proper request for 8 day extension; managed care denies 8 day and only allows 4 days extension;  patient discharged after 4 day extension and ends up with further severe complication; court finds that doctor could have filed for an additional extension so court blames doctor for discharging without asking for second extension; court says that managed care organization did not force doctor to discharge so they are not to blame (Wickline v. state of California, text 1053 bottom)

(2) negligence standard of liability for managed care utilization review programs

(a) from Wilson v. Blue Cross (text 1002, top)

(b) L says that courts haven’t really followed Wilson case

2. Due Process claims:  managed care liability for prospective utilization review

a) formulistic standard for due process

(1) example:  

(a) state appellate court ordered state Medi-Cal agency to comply with federal regulations requiring 10 day written notice before termination, reduction or suspension of services; and inclusion of written notice of the intended action, reasons for action, etc if a hearing is requested (Frank v. Kizer, text 1056, note 4)

(2) L says courts haven’t really followed Kizer case

3. Apparent Authority (type of vicarious liability) Claims:  managed care liability for prospective utilization review

a) Example:

(1) Patient received care through employer, but employer only offered one plan; plaintiff argued that patient is relying on managed care plan to make sure all the doctors are good; managed care plan says that there was no reliance because patient had no real choice since she only had one plan to choose from; court sided with plaintiff on reliance argument (Petrovich v. Share Health Plan, supp 684)

4. Direct Corporate Negligence (“institutional negligence”) Claims:  managed care liability for prospective utilization

a) Example:

(1) Baby is sick and mother calls plan doctor, is told by nurse and later by doctor to just give the baby castor oil; baby gets worse so mom takes baby to ER and baby has meningitis and has severe permanent injuries; turns out plan doctor has more than a reasonable number of assigned patients; court relies on analogy to Darling (where hospital was found to be directly negligent because it held itself out as providing quality care) and says that the plan could be directly liable (at least plaintiff should survive summary judgment) when its plan doctors screw up or are over burdened with patients (Jones v. Chicago HMO, supp 687)

(a) L says she thinks this is a big step to make analogy to hospital because managed care plans do not give rise to the same expectations of quality and has less capacity for providing quality care

(b) Dissent says that should’t impose Cadillac negligence standard on managed care; should only enforce contractual obligations

5. Tort of Bad Faith Breach of Contract Claims: managed care liability for prospective utilization

a) Example:  

(1) Daughter had anorexia; mom took to special program and girl improved but director made daughter leave before her contractually entitled days were used up; girl got worse after discharge and mom took back and paid out of pocket; court held that when insurance company refuses to pay the contractual obligations simply enforcing the obligations isn’t enough so plaintiff can get punitive damages, consequential damages, etc (at least plaintiff should survive summary judgment) (McEvoy v. Group Health, supp 701)

C. Medicaid, Medicare and Managed Care

1. Medicaid Managed Care

a) 1965-1981 (text 588)

(1) very few Medicaid managed care 

(a) managed care didn’t want Medicaid patients, wanted middle-class patients, even if reimbursement was same amount

(b) medicaid eligibles hard to deal with

(c) Medicaid eligibles only transiently eligible, e.g. women with young children

(d) Medicaid members had to sign up voluntarily

b) 1971 (text 589)

(1) Ronald Reagan promoted increased conversion to prepaid plans for Medicaid under a waiver

(a) Led to a lot of abuse and fraud of beneficiaries, e.g. deliberately denying services

(b) L says that hard to say that Reagan program met requirements of the 1115 waiver because no research component and everybody had to join managed care

c) 1976 (text 591)

(a) Congress responded by fed law that required 50% of all members of Medicaid managed care plans be non-medicaid – supposed to prevent underservice to beneficiaries

(b) Got rid of federal standards requirement

d) 1981 (text 593)

(1) congress amended law so that states could mandate managed care enrollment of beneficiaries and could restrict choice for beneficiaries (under “section 1915”)

e) “Waiver” programs

(1) 2 types:

(a) section 1115a of Social Security Act

(i) exemption for “research”

(ii) allows states to mandate managed care with very little federal oversight

(b) section 1915 of Social Security Act

(i) called “freedom of choice waivers”

(ii) gives states less authority to mandate managed care enrollment than research exemption

(iii) applies mainly to women and children since long term care recipients are protected from mandatory enrollment under 1915

(2) Challenges to waivers

(a) Beno v. Shalala:  successfully challenged California’s welfare demonstration on both substantive and procedural grounds (text 595, top); substantive aspect was that it took away rights that beneficiaries were entitled to

f) Benefits of Medicaid managed care

(1) Beneficiaries are guaranteed a doctor so reduces problem of access

(2) More emphasis on preventive care

g) Disadvantages of Medicaid managed care

(1) Decreased choice of doctors

(2) HMO has incentive to deny care because of capitation arrangement

(3) Haven’t come up with a good way of calculating reimbursement for difficult Medicaid population

(4) Doesn’t allow cost shifting to uncompensated care

h) Cost savings and quality research from Medicaid managed care

(1) No data available on impact of Medicaid managed care on quality or if it saves money

i) Case law rules:

(1) State Medicaid agency cannot get out of its federal obligations by contracting with a private managed care company that provides a lower level of care; this includes substantive standards as well as procedural protections (text 597 bottom)

(2) State Medicaid agency may have a hard to getting rid of a private company that is no longer able to function properly (text 597 bottom)

2. Medicare managed care

a) Generally:

(1) 1965-72

(a) growth was slow

(b) had federal requirements for hmos and most areas didn’t have a federally qualified hmo

(c) until 1982 couldn’t market to the elderly even if they wanted to

(d) most programs only wanted to market to younger, healthier anyway because elderly too costly

(2) 1982 “TEFRA” (text 614)

(a) congress passed “TEFRA” (Tax Equity and Fiscal Responsibility Act of 1982)

(b) took out requirement of federal qualification

(c) payment:  HMOs paid 95% of what “adjusted average per capita cost” (AAPCC) for furnishing similar fee-for-service benefits to a demographically similar beneficiary

(i) problem was that HMOs marketed to and signed up only the healthy beneficiaries and so they were overpaid (were paid more than they would have had the services been provided fee for service)

(d) Kilborn article (text 618):  indicates that there was a rush of beneficiaries into managed care because of the benefits like coverage of prescription drugs and lower co-payments than under fee for service medicare

b) Medicare + Choice

(1) Process and appeals

(a) Statute provides for both a basic and expedited process of coverage determinations and reconsiderations by an independent outside entity under contract to the Secretary of HHS (supp 471 top)

(b) Process provisions enacted partly in response to Grijalva v. Shalala case (trial court case on text 619) where beneficiaries were being terminated by the HMO without process or hearing;

(i) L says that seems like this falls under Blum precedent but is being treated differently because dealing with health care and old people so sense that there is a real need for process protections

(ii) Trial and appeal courts held that managed care organizations’ contracted with by state constitutes state action and so beneficiaries get protections of due process (i.e. adequate and timely notice and impartial evidentiary hearings) (supp 471 mid)

(iii) decision vacated by supreme court after its American Manufacturers v. Sullivan decision which said that eligibility determinations by insurance companies administering state worker compensation programs did not constitute state action – led to settlement (supp 471 bottom)

(c) Settlement:  L says the settlement came out to be what was found by lower courts; 

3. Process Generally:

a) Privately purchased insurance:  handled through state contract interpretation and state law

b) ERISA insurance:  handled under ERISA

4. Process Hypotheticals for Medicaid (from handout, 4/8/2002)

a) Case A:

(1) Scenario:

(a) The state denies benefits to doctor or patient

(2) Result:

(a) Easy to say there is a state actor; due process requires notice and opportunity for a hearing

b) Case B:

(1) Scenario:

(a) State contracts with fee for service intermediary which denies benefits to doctor or patient

(i) Example is blue cross administers state program and refuses to pay doctor for services to medicare beneficiary

(2) Result:

(a) Lower courts have said that intermediary is considered state actor so requires provision of due process

(i) Example:  Fox v. Bowens (text 388);  HCFA policies leading to 98% denial rate for certain categories of physical therapy provided to residents of skilled nursing facilities overturned in 82% of the small number of cases administratively appealed; policies held to be in violation of statute and regulations; in addition, court held that the secretary cannot permit his intermediaries to use blanket rules not supported or authorized by any applicable law or regulations to deny what otherwise would be meritorious claims.

c) Case C:

(1) Scenario:

(a) State contracts with fee for service provider which denies benefits to doctor or patient

(i) Example of provider would be a nursing home

(2) Result:

(a) No state actor so no due process required;

(b) L says that fact that payment is fee for service is important because there is less incentive on part of service provider to deny care;

(c) Example:

(i) Nursing home decides to discharge or transfer a patient even though the home and patients receive substantial government funding; although patients suffer a diminution of in Medicaid benefits following discharge or transfer, the reduction in benefits is merely an incidental result of the decision of a private entity (Blum v. Yaretsky, supp 468)

d) Case D:

(1) Scenario:

(a) State contracts with managed care organization which denies benefits to doctor or patient

(2) Result:

(a) Managed care is considered a state actor so must provide notice and due process (at least where the state has an exclusive relationship with the managed care organization)

(b) Example:

(i) State contracted out all of its mental health Medicaid needs in an area to a single mental health HMO; the mental health HMO changed eligibility criteria and kicked some patients out without full explanation of reason for termination or appeal rights; court distinguished this case from Blum in that here the entire Medicaid mental health program in that area was under the control of a single HMO so government had more control of the HMO, especially since the contract said that HMO has to comply with all state requirements; also court implied that the state’s obligations for due process and notice are non-delegable so state is still responsible for these even if the HMO does something different; (JK v. Dillenberg, supp 465)

e) Case E

(1) Scenario:

(a) State contracts with managed care organization which sets up a structure under which the doctor denies care to the patient

(i) Example is doctor has capitation arrangement with HMO and denies care to increase profit

(2) Result:  L says less likely to be state actor because not really following detailed state regulations;

5. Medicaid v. Medicare Process requirements for managed care denials and terminations

a) Medicaid:  HMO treated as state actor (Dillenberg case)

b) Medicare:  HMO treated as government actor (under Grijalva settlement)

D. ERISA preemption of state remedies for harms caused by private payers

1. Generally

a) Policy arguments

(1) If we apply negligence standards then we might be depriving people of ability to shop around for cheaper plans that are not Cadillac plans

(2) Counter argument is that patients don’t have much bargaining power so they don’t really have contractual choice or even know what the contract really says

2. Preemption v. Complete preemption (from Dukes v. US HealthCare, text 1021-2)

a) Complete preemption

(1)  is an exception to the well pleaded complaint rule; normally in order to remove to fed court, fed question has to be apparent on the face of the well-pleaded complaint; exception:  when congress has preempted the entire field then fed question is implied and doesn’t need to be on face of well-pleaded complaint

(2) ERISA has been interpreted to fit the exception to the well pleaded complaint rule only for the civil enforcement provisions (state law claims which fit under sec 502, but not for 514)

(a) 514 Claims:  are about quality issues, not benefits; state court decides if ERISA preemption applies

(b) 502 Claims:  are about benefit determinations or denials; can be removed to fed court and state has no chance to decide the case

(3) To see if state law claim is preempted under 514:  state court gets to decide, not fed district court

(4) Examples: 

(a) Complete preemption applies (benefits issues):

(i) Negligence on part of HMO for establishment of an incentive program for providers (Lancaster case, supp 648)

(a) Idea is that plan set up program negligently in that it gives providers incentive to deny care

(b) This claim was found to be removable under 502a1B (complete preemption) in Lancaster case, because has to do with administrative decisions, not medical ones

(ii) Fraud (by concealing financial incentives of providers to deny care) (Lancaster case, supp 648)

(a) Idea is that plan set up program negligently in that it gives providers incentive to deny care

(b) This claim was found to be removable under 502a1B (complete preemption) in Lancaster case, because has to do with administrative decisions, not medical ones

(b) Complete preemption doesn’t apply (quality of care issues):

(i) Negligence or inadequate quality of providers paid for by ERISA plans
(a) Example:  girl complains of headaches and vomiting; doctors fail to diagnose a brain tumor and as a result of delay of treatment the girl suffered extensive extra surgeries and disability; plaintiff claims the doctors were negligent in their treatment; court says that this is about medical treatment decisions and not about plan administration so complete preemption under 502a1B doesn’t apply (Lancaster v. Kaiser Foundation Health Plan, supp 645)
(ii) Vicarious liability of HMOs for negligent care of the doctors paid for by ERISA plans

(a) Complete preemption does not apply so whether ERISA (sec 514) applies decided in state court

(b) Example:  Lancaster case; court found that this is a simple malpractice claim and not about benefits so not preempted (supp 648)
3. Tort Remedies

a) Negligent utilization review/utilization review as a type of medical decision:  

(1) Not allowed because even UR decisions that seem like medical decisions are preempted (Corcoran v. United HealthCare, text 1002)

(2) Example:  woman is covered by employer’s self-insured plan; the “plan” has sub-contracted out the utilization review part to United HealthCare; woman’s doctor recommends hospitalization late in her pregnancy because of chance of miscarriage and contacts United for pre-certification; United denies the coverage even though its independent set of doctors said it was medically necessary and the plan is supposed to cover medically necessary care; plan brochure mentions in several places that its utilization review is to help the patient’s doctor make a decision as well as act as a second opinion to prevent unnecessary treatments;  plaintiff sues in state court under tort theory that plan is making medical decisions here and not mere benefit determinations so not preempted by erisa;  court said that United’s action had elements of both medical decision and benefit determination but was more like a benefit determination so tort claim is preempted (Corcoran v. United HealthCare, text 1002)

(a) Claims Corcoran could have made had there been no preemption:

(i) Negligence in design and implementation of cost containment mechanisms (from wickline)

(ii) United was practicing medicine so state laws regarding malpractice apply (text 1011  bottom)

(iii) Direct corporate liability (Jones v. chidester)

(iv) Sued doctor for discharging her(?) and not explaining other options(?)

b) Corporate liability of ERISA plans (e.g. negligent supervision, or negligent selection of physicians)

(1) Not allowed because found to “relate to” plan administration so claim is preempted (Visconti v. US Health Care – later consolidated with Dukes v. US HealthCare, see text 1018, middle)

c) Negligence or inadequate quality of providers paid for by ERISA plans

(1) No 502 preemption, possible 514 preemption

(2) Example:  plaintiff visited doctor and doctor ordered blood tests; patient went to hospital but they refused to draw the blood, but not because it wasn’t covered (record doesn’t contain the real reason); plaintiff visited another doctor and blood test was done but plaintiff still died from extremely high blood sugar; Court says the plaintiffs are making a claim about quality and not about “benefits” so ERISA doesn’t apply (but court notes that sometimes quality will be linked to benefits) (Dukes v. US Healthcare, text 1019)

(a)  Defendant tried to argue that quality is part of the contractual agreement between health plans and HMO and if beneficiaries should be entitled to whatever quality is under the contract (court says that they aren’t deciding the question of whether an ERISA plan can contract for care that is substandard (text 1027, middle))

(b) Plaintiffs argue that they aren’t claiming being denied payment or other “benefit” so ERISA doesn’t apply

(c) L says that courts are tending to not find preemption in these cases

(3) Example:  girl complains of headaches and vomiting; doctors fail to diagnose a brain tumor and as a result of delay of treatment the girl suffered extensive extra surgeries and disability; plaintiff claims the doctors were negligent in their treatment; court says that this is about medical treatment decisions and not about plan administration so complete preemption under 502a1B doesn’t apply (Lancaster v. Kaiser Foundation Health Plan, supp 645)

d) Vicarious liability of HMOs for negligent care of the doctors paid for by ERISA plans

(1) 502 preemption does not apply so whether ERISA (sec 514) applies decided in state court

(2) Example:  Lancaster case; court found that this is a simple malpractice claim and not about benefits so not preempted under 502 (supp 648)

e) Negligence on part of HMO for establishment of an incentive program for providers (Lancaster case, supp 648)

(1) Idea is that plan set up program negligently in that it gives providers incentive to deny care

(2) This claim was found to be removable under 502a1B (complete preemption) in Lancaster case, because has to do with administrative decisions, not medical ones

f) Fraud (by concealing financial incentives of providers to deny care) (Lancaster case, supp 648)

(1) Idea is that plan set up program negligently in that it gives providers incentive to deny care

(2) This claim was found to be removable under 502a1B (complete preemption) in Lancaster case, because has to do with administrative decisions, not medical ones

4. Contract law remedies

a) “Other appropriate equitable relief” clause

(1) under ERISA sec 502a3  (“Breach of Fiduciary Duty”)

(2) provides for relief apart from an award of benefits due under the terms of the plan (compare to 502a1B which is benefits under the plan)

(3) have to show:

(a) a violation of the substantive provisions of ERISA, or

(b) a violation of the terms of the plan

(4) example:  Corcoran case above, and plaintiffs claim that violation of the terms of the plan caused them emotional damage that they should be compensated for; violation is claimed to be based on contractual relationship between plan and plan member; court says that the analogous claim for recovery by patient against a physician in contract is almost never done because requires a contract to be explicit about a certain treatment to produce a specific cure; here United made no agreement for specific medical procedures or guarantee of any specific outcomes (Corcoran II, text 1013)

(5) more info on “equitable” not including compensatory damages at supp 161

(6) L says court in Corcoran II reads “equitable relief” in terms of equity courts as in declaration or injunction – see patients’ options below

(7) Patient’s options (according to court) (Corcoran I case, footnote 5, text 1006)

(a) Patient can sue under ERISA before entering the hospital for declaratory judgment that she was entitled to benefits

(b) Gone into the hospital, incurred out-of-pocket expenses, and sued under ERISA for these expenses – but Durham case below contradicts this option

b) Compensation for withheld treatment

(1) Sue under ERISA sec 502a1B which provides compensation for the value of the benefits due under the plan

(2) Rule:  Not allowed to recover for withheld treatment

(a) Example:  woman got breast cancer and was denied bone marrow transplant treatment; woman sued for value of bone marrow treatment claiming that it was a benefit she was due under the plan, even though she never got the treatment; court rejected plaintiff’s argument, said that can’t recover for denied treatment (Durham v. Health Net, supp 639); (also see Eddy v. Colonial Life, outline p13, where estate only recovered amount of life insurance and treatment rendered to Eddy, but did not ask for recovery of amount of denied treatment)

E. Managed Care Financial Incentives:  Disclosure and Regulation Under ERISA

1. Generally

a) 2 broad ways that law might have an impact

(1) law might require disclosure of financial incentives

(2) law might prohibit certain types of financial arrangements on policy grounds (because of potential for misuse) even if there was full diclosure

b) Questions:

(1) But for ERISA, would state law provide a remedy?

(2) Does ERISA’s fiduciary duty require health plan or HMO disclosure of managed care financial incentives? (supp 306)

(3) Does the ERISA statute or regulations require ERISA Plans or HMOs and other managed care entities, to disclose managed care financial incentives? (supp 314)

(4) Are state law claims for failure to disclose preempted by ERISA (under 502 or 514?)?

(5) Is there a federal cause of action for failure to disclose financial incentives?

(6) Does ERISA’s fiduciary duty prohibit or regulate the use of managed care financial incentives? (supp 320)

2. But for ERISA would state law provide a remedy?

a) Yes – if there was no ERISA then there would be state claims available

(1) state claim examples:

(a) misrepresentation

(b) failure to disclose

(c) fraudulent misrepresentation

(d) insurance related fraud claims

(i) possible to bring back to state court under 514 (savings clause)(?)

3. Does ERISA’s fiduciary duty require health plan or HMO disclosure of managed care financial incentives? (supp 306)

a) Maybe, L says courts are divided:

(1) Shea I case 

(a) seemed to say yes but was eventually settled because it looked like plaintiff might win; But Weiss court said no duty for affirmative disclosure

(b) L says Shea I case was only one circuit so not clear if other circuits will say the same thing

(i) But “Rolette” case (unassigned) seemed to say same thing as Shea I

(2) Weiss and Peterson cases

(a) Seem to say that no need to disclose except in certain circumstances

b) ERISA fiduciary requirement generally:

(1) Statements of the requirement:

(a) ERISA fiduciary duty is “undivided loyalty” (L in class, 4/15/02)

(i) But this is impossible for managed care because managed care is based on premise of rationing care for individuals to lower the overall cost of the group so individuals’ premiums are less (L in class based on supp 322)

(ii) L also says there is an argument that managed care can’t disclose these arrangements because it clever financial arrangements give the managed care organization a competitive business advantage

(b) ERISA requires plan fiduciaries to “discharge their duties with respect to a plan solely in the interest of the participants and fiduciaries.” (Shea I case, supp 307)

(c) ERISA fiduciaries must comply with the common law duty of loyalty, which includes the obligation to deal fairly and honestly with all plan members (shea I supp 307)

(d) Duty of loyalty requires an ERISA fiduciary to communicate any material facts which could adversely affect a plan member’s interests (shea I, supp 307)

(2) Who qualifies as a fiduciary – Plan or employer or doctor?

(a) Only administrator of the plan has disclosure requirement, not every fiduciary (Weiss, supp 310 top)

(b) Is plan or employer is the “administrator”?

(i) Broad definition of administrator:  

(a) could say everyone is the administrator

(b) or could say that the fiduciary has a responsibility to make sure others don’t cause a violation of the fiduciary’s duties

(ii) Narrow definition of administrator:  could say only those who make the benefit decisions are fiduciaries

(a) Weiss court said that it is the employer and not the managed care organization that is the administrator, so can’t sue your HMO for breach of fiduciary duty (supp 310 top)

(3) Marketing materials?

(a) Weis court said that there are no ERISA fiduciary duties with respect to marketing materials sent to future enrollees; so can’t sue the fiduciary about misrepresentation stemming from those materials (footnote 4, supp 310)

(4) Affirmative obligation to disclose v. tell truth when asked

(a) Fiduciaries have no duty to disclose truthful information on their own initiative (Weiss case, supp 311 top)

(i) L says this doesn’t make sense because the fiduciary is in the best position to know of potential problems

(b) In absence of a particularized request, fiduciaries don’t have to affirmatively disclose conflicts of interest and compensation arrangements (Peterson v. Connecticut General Life, supp 313)

(i) But 2 cases where fiduciary might have to disclose (supp 313):

(a) Plan participant makes a specific inquiry

(b) Where fiduciary knew of the plaintiff’s particular circumstances requiring disclosure and the non-disclosure resulted in injury

(ii) L says this is a very hard standard to meet

c) Example – after the injury has occurred:

(1) Man with chest pain in Shea case above; case was properly removed to federal court and plaintiff amended complaint to include breach of fiduciary duty under ERISA; court said the undisclosed financial arrangements were a breach of ERISA fiduciary duty because (1) the financial arrangements were a “material” piece of information, (2) patient relies on doctor and must know whether doctor’s advice is colored by financial incentives, (3) the undisclosed financial incentive may have prevented dead husband from paying out-of-pocket for an outside cardiologist to get an objective opinion ((Shea v. Esensten; “Shea I”; supp 307)

d) Example – prospective case, before injury has occurred:

(1) Plaintiff Weiss claimed that the plan breached its fiduciary duty by not disclosing its physician compensation arrangements with its plan members (through the brochure); court said that (1) brochures don’t have to provide comprehensive info about everything about the plan, (2) fiduciary only has an obligation not to lie, doesn’t have to bring up truthful facts on his own (Weiss v. CIGNA Healthcare, Inc., supp 309)

4. Does the ERISA statute or regulations require ERISA Plans or HMOs and other managed care entities, to disclose managed care financial incentives? (supp 314)

a) ERISA statute and regs don’t specifically address this (supp 314)

b) An argument can be made that states are not precluded from regulating disclosure, particularly if the state laws are framed as securing quality of care (supp 314)

5. Are state law claims for failure to disclose preempted by ERISA?

a) Claims against plan administrators

(1) Yes

(a) Reason:

(i) Successful state law claims would force plan administrators to change way plans are designed and would be counter to congressional intent of uniformity

(b) Example:

(i) Man was in ERISA plan and went to his plan doctor for chest pain and related symptoms; man asked his plan doctor if he should see a cardiologist;  plan doctor had undisclosed financial incentive to limit the number of referrals and refused to provide cardiology referral; man’s heart condition was not diagnosed and he died of heart failure; wife was plaintiff and sued HMO in state court for wrongful death for fraudulent disclosure and misprepresentation about the doctor’s incentive program which limited her husband’s ability to make an informed choice about his health care; appeal court affirmed trial court – said that claim was preempted by ERISA; reason:  outcome of plaintiff’s lawsuit would affect how the employer’s ERISA health plan is administered, and if other similar cases were brought then the ERISA plan administrators will be forced to tailor their plan’s according to each state law requirements which would be at odds with congressional intent for uniformity (Shea v. Esensten; “Shea I”; supp 307)

b) Claims against doctors and clinics

(1) Not preempted (according to Shea II court)

(a) Reason:

(i) Shea II court lists reasons (supp 317)

(a) State claim doesn’t affect the structure, administration, or economics of an ERISA plan

(b) State claim does not attack the validity of the ERISA plan

(c) State claim is not a claim for benefits

(d) Physicians are not plan administrators 

(e) State claim about bad medical advice regarding refusal to refer is not about a denial of a benefit

(f) State claim for failure to disclose by the doctor is about “the process of rendering medical treatment” and not about benefits

6. Is there a federal cause of action for failure to disclose financial incentives?

a) Possibly

b) L says that footnote 8 (supp 328) from Pegram case indicates that there might be a federal cause of action for failure to disclose”

(1) “so [Carle] is obligated to disclose characteristics of the plan and of those who provide services to the plan, if that information affects beneficiaries’ material interests.”

c) L says there have been no post Pelgram cases on this point

7. Does ERISA’s fiduciary duty prohibit or regulate the use of managed care financial incentives? (supp 320)

a) No

(1) “mixed eligibility” decisions by an HMO are not fiduciary decisions under ERISA (according to Pegram v. Herdrich, supp 320)

(a) this holding strongly suggests that claims based on medical treatment decisions remain outside the preemptive effect of ERISA (Pryzbowski v. US Healthcare, Inc. supp 667 middle) – policy reason is that don’t want to allow malpractice claims in federal court

(2) But MCOs making pure “eligibility” decisions might be liable for breach of fiduciary duty

(3) Pegram facts:

(a) plaintiff went to doctor with abdominal pain; doctor ordered ultrasound, but patient was supposed to wait 8 days for appointment with plan related facility to get it done; in meantime patient had burst appendix; plaintiff’s argument was that managed care financial incentives were a violation of ERISA fiduciary duty

b) Reason:

(1) Managed care organizations by their nature cannot satisfy the traditional responsibilities of a trustee/fiduciary because their whole purpose is to ration care; 

(2) If mixed and medical decisions were considered decisions of a fiduciary, then whether the fiduciary acted properly would turn on same facts as malpractice, and so this would essentially federalize medical malpractice law – and courts don’t want to open the floodgates

(3) Could adopt a middle ground between (approach taken by 7th cir, supp 322) mixed decisions never being a fiduciary decision (supreme court’s position) or always being a fiduciary decision (plaintiff’s position) by saying that there is a breach of fiduciary duty where physicians delay providing necessary treatment to, or withhold administering proper care to, plan beneficiaries for the sole purpose of increasing their bonuses.  Problem is that it would be too easy for physicians to come up with a plausible medical reason for the delay or withhold.

F. Can mixed claims now be brought under state malpractice law as a result of Pegram decision?

1. Not clear

2. Pegram court hints that yes

a) Court refers to law that is “already available” (supp 333 top)

3. Lower court cases:

a) financial incentives leading psychiatrist to deny patient’s request to be hospitalized prior to her suicide is a quality of care problem, not a denial of benefits problem – so no remedy under 502a1B, so not preempted (Lazorko v. Pennsylvania Hospital, supp 658)

(1) court doesn’t give much of a reason why they think it is a quality problem and not a coverage decision, they just say that it is

b) delays in providing referrals to out-of-network doctors when approval by the HMO is required; court says it is about coverage because she could bring a claim under 502 (Pryzbowski v. US Healthcare supp 664)

(1) test court uses is whether she could have brought the same claim under 502 (L from class, supp 663 last sentence); this holding may be inconsistent with Lazorko case because Lazkorko might have been able to bring a claim under 502; court distinguishes the two cases by saying that here plan only pays and in Lazorko the plan provides care

(2) court raises concern that preemption leaves patients without an effective remedy

(a) Department of Labor rule says that ERISA pretreatment authorization services have to be decided within 15 days (supp 665 middle)

c) claim that HMO negligently hired and trained doctors doesn’t allege any particular type of medical care given (unlike Dukes, this HMO contracts out all its care, doesn’t directly employee medical providers) so this only concerns administration of benefits and is preempted under 502a (Pryzbowski v. US Healthcare, Inc. supp 664)

d) plaintiff claim that defendant physician’s violated a “duty to advocate” is not preempted under 502 or 514 because it is unclear whether the “duty to advocate” is recognized under state malpractice law (as part of the scope of duty under medical negligence tort); since the claim might lead to a viable medical malpractice claim, it cannot be preempted (since courts don’t want to allow medical malpractice case in fed court) (Pryzbowski v. US Healthcare, Inc. supp 669)

(1) L says problem with letting doctors off the hook (if state adopts rule that doctors have no duty to advocate) is that they are in the best position to advocate since advocating requires medical expertise

(2) Nealy case (supp 668) says that NY might require some duty to advocate 

(3) L says that she doesn’t think that any states have imposed a large duty on doctors to be an aggressive advocate

(4) If there is a duty to advocate would it be preempted by 514?

(a) L says not clear because have to know the shape of the duty to know what effect it will have on ERISA plans

e) Delay in transfer for emergency surgery caused by HMO approving transfer only to selected (and inadequate) hospitals resulting in plaintiff’s paralysis is a mixed decision; majority says decision is mixed because the condition was clearly covered since the HMO had approved the treatment, albeit at a different hospital; here the HMO was trying to also determine where and under what conditions the treatment would be given and majority said that was a mixed medical-benefits decision so case should be considered under medical malpractice and Travelers says that state medical malpractice law is not preempted (Pappas v. Asbel, supp 672)

(1) dissent says we need to know what is considered reasonable or unreasonable under state law malpractice claim is (we don’t know what the “shape” of the malpractice law is(supp 677)
G. ERISA Summary Table:            

ERISA 502 PREEMPTION:  PRE-PEGRAM MANAGED CARE LIABILITY

	Preempted under 502?
	Yes
	No
	Case Citation
	Court’s Reason

	TORT CLAIMS AGAINST MCOs
	
	
	
	

	Negligent Utilization Review Decisions
	X
	
	Corcoran I

(text 1002)
	Mixed medical/benefit determination but more like benefit so preempted

	Corporate Liability

	X
	
	Dukes

(text 1017)
	Decisions “relate to” plan administration

	Negligence or inadequate quality of providers

	
	X
	Dukes

(text 1019)
	Claims about “quality” (as opposed to benefits) are not preempted

	Vicarious liability

	
	X
	Lancaster

(supp 648)
	Simple malpractice so 502 doesn’t apply; state court will decide if 514 applies

	Establishment of negligent incentive payment programs for doctors
	X
	
	Lancaster

(supp 648)
	Has to do with administrative decisions, not medical decisions

	Fraud for concealing incentive programs
	X
	
	Lancaster 

(supp 648)
	Has to do with administrative decisions, not medical decisions


MANAGED CARE FINANCIAL INCENTIVES:

DISCLOSURE AND REGULATION UNDER ERISA

	QUESTIONS ABOUT MANAGED CARE INCENTIVES
	Yes
	No
	Case Citation
	Reason

	But for ERISA, would state law provide a remedy?
	X
	
	
	State law examples:  misrepresentation, failure to disclose, fraudulent misrepresentation

	Does ERISA fiduciary duty require disclosure of financial incentives

	?
	?
	Shea I, Weiss, Peterson
	Shea I implied yes (case was settled so court never had to decide) but Weiss and Peterson said no

	Does ERISA statute or regs require disclosure of financial incentives

	?
	?
	
	Statute doesn’t specifically address this

	Are state law claims against plan administrators for failure to disclose preempted by ERISA?
	X
	
	Shea I

(supp 307)
	Successful state law claims would force plan administrators to change the way plans are designed and would counter congressional intent for uniformity

	Are state law claims against doctors and clinics for failure to disclose preempted by ERISA?
	
	X
	Shea II

(supp 317)
	Several reasons given; is about medical decisions and not about denial of benefits

	Can plaintiff bring a claim under ERISA for breach of fiduciary duty? 
	
	X

	Pegram 

(supp 320)
	L says this is the core holding of Pegram

	Is there a federal cause of action for failure to disclose financial incentives?
	?
	?
	Pegram 

(supp 320)
	Footnote 8 (supp 328) indicates there might be a federal cause of action – no cases on this yet

	Does ERISA’s fiduciary duty prohibit the use of MCO financial incentives?
	
	X

	Pegram

(supp 320)
	Physicians who have financial incentive arrangements are generally making “mixed” medical -benefit decisions and mixed decisions are not fiduciary decisions; although if the doctor made a pure “eligibility” decision then that would be a fiduciary decision
 (so could make a claim for breach)

	Can mixed claims now be brought under state malpractice law after Pegram case?
	?
	?
	Lazorko, Pryzbowski, Pappas
	Lazorko – yes

Pryzbowski – no

Pappas  - yes

Travelers - yes



POST PEGRAM CASES

ERISA PREEMPTION AND CAUSES OF ACTION AGAINST HMOs

CASES AFTER PEGRAM

	CAUSE OF ACTION
	CASES
	PREEMPTED?

 Y                N
	EXPLANATION

	STATE LAW
	
	
	
	

	Direct corporate liability

	Lazorko
	
	X
	Denial of care (refusal to hospitalize b/c of financial incentives) is more like a medical treatment decision than an administrative decision


	Direct corporate liability
	Pryzbowski
	X
	
	Hiring, training and supervising are part of administration of benefits so claim is preempted


	Vicarious liability
	Lazorko
	
	X
	

	Malpractice for negligently delaying a surgery by not approving a referral
	Pryzbowski
	X
	
	Delay of surgery is due to administration of the plan so preempted under 502


	Malpractice for negligently delaying a surgery by not approving a referral
	Pappas
	
	X
	Delay of surgery was not about a coverage determination because the HMO approved coverage of the condition at a different facility, rather the HMO was trying to dictate where and under what circumstances the care would be given, which is a mixed eligibility-treatment decision, so not preempted under Travelers


	Malpractice for discharging newborns within 24 hours
	Pryzbowski
	
	X
	Court says this is a medical determination so not preempted


	Malpractice for failing to provide in-home nurse visits
	Pryzbowski
	
	X
	Court says this is a medical determination so not preempted


	Medical malpractice based on mixed eligibility-treatment decision
	Pappas/Pegram
	
	X
	Court interprets Pegram as meaning that mixed eligibility-treatment decisions implicate state law medical malpractice claims, not ERISA breach of fiduciary duty claims


	Laws regulating adequate medical treatment
	Pappas/Travelers
	
	X
	Court interprets Travelers as meaning that state laws regulating the provision of adequate medical treatment are not preempted by ERISA


	UNDER ERISA
	
	CLAIM?

  Y                 N
	

	Breach of fiduciary duty – improper financial incentives
	Shea I (supp 307)

Shea II (supp 317)

Pegram (supp 320)
	
	X
	Mixed decisions are not fiduciary decisions so cannot bring claim under ERISA 502 (Pegram)


Notes:

1.  HMO physicians wear two hats:  they act like plan administrators when they determine, for example, whether a condition is covered, and as health care providers when they decide what medical treatment a participant receives (Pappas court citing Pegram, supp 674, bottom)

ERISA PREEMPTION AND CAUSES OF ACTION AGAINST PROVIDERS

CASES AFTER PEGRAM
	CAUSE OF ACTION
	CASES
	PREEMPTED?

 Y                N
	EXPLANATION

	STATE LAW
	
	
	
	

	Medical malpractice (e.g. for knowlingly delaying  surgery)
	Pryzbowksi
	
	X
	Straightforward malpractice claim because relates to quality of care so not preempted


	Negligence in administration of plan benefits
	Prybowski
	X
	
	(implied from discussion that there would be preemption under 514a)


	Negligence in processing paperwork (e.g. delay in filling out referrals)
	Pryzbowski, Neal
	?
	?
	Nealy implied that claim would not be preempted by 514a, because it is a claim that the doctor failed to take timely action
; Pryz court says deciding if there is preemption depends on scope of physician duty/standard of care under state malpractice law


	“Duty to advocate” (e.g. to expedite approval of referral)
	Pryzbwoski 
	
	X
	Not preempted but under state law, a doctor’s duty to his patients doesn’t include a duty to advocate so claim fails even under state law


	UNDER ERISA
	
	
	
	

	Breach of fiduciary duty
	Shea II (supp 317)

Pegram (supp 320)


	
	X
	Mixed decisions are not fiduciary decisions so can’t bring claim under ERISA 502  (but if the doctor was also a plan administrator and it was purely an eligibility decision then it might be preempted
)


H. ERISA and state regulation of relations between managed care organizations and participating providers

1. “Any willing provider” laws

a) Are states’ “any willing provider” laws preempted by ERISA?

(1) Evaluate under 514/savings clause analysis

(a) Example 1(Pre-Travelers):

(i) Virginia had law that said any provider willing to accept the insurer’s terms must be allowed to participate; Stuart Circle hospital was excluded from an Aetna PPO plan and sued under any willing provider law; 4th cir said 514 preempts the law then goes through savings clause analysis (Stuart Circle v. Aetna, supp 403):

(a) Does Virginia’s any willing provider law “relate to” employee benefit plans?

(i) Yes; the statute says it applies to “health benefit programs”; and the core of the provision is that it affects the choice of the beneficiary be mandating that the benefit plan not limit its choice of providers (supp 405)

(b) “Common sense” analysis for savings clause:

(i) court says it passes common sense test because it discloses that it regulates certain insurance contracts indirectly (supp 406)

(c) McCarran-Ferguson factors:

(i) Transfer or spread risk:  yes; the Virginia statute spreads risk because it spreads the cost component of the policy among all the insureds, instead of requiring the policy holder to shoulder all or part of this cost when seeking care or treatment from an excluded doctor or hospital of his or her choice (supp 406)

(ii) Regulates the relationship between insurer and insured and the type of policy which could be issued:  yes; because it affects (who pays for treatment of out-of-network providers) which is an integral part the relationship between insured and insurer (supp 406)

(iii) Limits to insurance industry:  yes; law is expressly written to be limited to entities within the insurance industry (supp 407)

(b) Example 2:

(i) Lousiana had an any willing provider law that specifically mentioned inclusion of ERISA-type health benefit plans and was supposed to apply to many entities including “Taft-Hartley trusts or employers who establish or participate in self-funded trusts or programs” (CIGNA v. State of La., supp 408)

(a) Does Lousisana’s any willing provider law “relate to” employee benefit plans?

(i) Yes; first it specifically mentions ERISA-type plans; second it mandates a specific type of structure that the benefit plans must take; (Supp 409)

(b) Common sense analysis for savings clause:

(i) Court didn’t analyze (Supp 410)

(c) McCarran-Ferguson factors

(i) Court said only need to look at third factor (limited to entities in the insurance industry) to see that it fails; since the statute refers to trusts and self-funded programs then the statute is drafted to encompass entities outside insurance industry

(c) Example 3:

(i) Washington state law forbid insurers from excluding entire categories of providers (e.g. chiropractors, acupuncturists, etc) but didn’t require any particular provider within a category to be included (Washington Physicians v. Gregoire, supp 411)

(a) Does this law “relate to” health benefit plans (does it require particular benefit structures or impose administrative burdens on the plan) (supp 413)?

(i) No; the law imposes a burden and mandate only on the health carrier, not the benefit plan itself; the benefit plan itself is not mandated to purchase any particular service from a health carrier, although if it does decide to purchase an available health carrier product then it will be indirectly effected by the mandate

(b) Common sense analysis for saving clause:

(i) Common sense definition:  “a law must not just have an impact on the insurance industry, but must be specifically directed towards that industry” (supp 415)

(ii) Yes; the law is specifically directed toward the insurance industry because it operates on HMOs, which are entities that are engaged in the business of health insurance;

(c) Risk spreading:

(i) The law spreads risk because the individual previously bore the risk that he would need a treatment only provided by an alternative provider and now the risk is spread to a substantial portion of the state’s population through the mandate

(2) Courts are mixed (but note differences in the ways the laws were drafted)

(a) Stuart Circle case:  any willing provider law is preempted but saved by the savings clause

(b) CIGNA case:  any willing provider law is preempted but not saved by the savings clause

(c) Gregoire  case:  the mandated coverage law is not preempted so doesn’t need to be saved

2. Non-renewal of provider contracts

a) Termination without cause provisions

(1) Termination can’t be for a reason that is against public policy (Harper v. Healthsource, supp 422)

(2) Termination can’t be in bad faith and against fundamental fairness (Harper v. Healthsource, supp 422)

b) Hearings and review

(1) A doctor is entitled to have a review of the termination decision if he feels that the decision was in bad faith or against public policy, even under contracts that have provisions for termination without cause (Harper v. Healthsource, supp 422)

c) Example of state law regulating termination of doctors

(1) NY law would give doctor right to notice, hearing specification of hearing and he couldn’t be terminated for advocating for a patient (anti-retaliation clause) (Harper case, supp 423)

d) Preemption of state anti-retaliation-against-physicians-for-advocating and physician indemnification of MCO laws (supp 440)

(1) 5th cir:  Anti-retaliation and anti-indeminification state laws are not preempted (from Corporate Health I, supp 440)

(a) reasons:

(i) the laws govern managed care entities in their health care provider function by regulating the terms on which the provider contracts with its agents

(ii) the laws do not require the entities to provide any substantive level of coverage as health care insurers

(iii) the laws are “quality of care” regulation that has been left to the states

(iv) these laws are different from any willing provider laws (which 5th cir had said were preempted) because those laws affected substantive plan benefits by mandating that plan beneficiaries could choose from a larger pool of providers

I. Utilization Review, Practice Guidelines, and Medical Necessity:  The Fairness of the Internal Process

1. Generally:

a) 2 points from this section:

(1) Health plans do bad things

(2) Courts will use section 502 to try to provide a remedy

2. Practice guidelines:

a) Plan is not required to disclose the medical necessity guidelines to the patient because they are not the kind of formal legal documents (legally binding documents) intended in the ERISA language and created no legal rights for the beneficiaries (Doe v. Travelers, II, supp 365)

3. Utilization Review:

a) Notice and opportunity:  “full and fair review”

(1) ERISA requires that every plan have a procedure for appealing a denied claim to a fiduciary and “under which a full and fair review” may be obtained including the opportunity to review pertinent documents (supp 365, supp 375)

(a) Plaintiff’s request for reasons for denial and for “medical reviewer’s report” does not require plan to furnish plaintiff with medical necessity guidelines (Doe v. Travelers, II, supp 365)

(b) Insurer’s review was not “full and fair” because the reviewer was told what response to give by the home office, conducted his review without supplementing or updating the file, and the exercise of his judgment was not disinterested (Bedrick v. Travelers, supp 375)

b) Standard of review:

(1) De novo v. arbitrary and capricious

(a) Under arbitrary and capricious

(i) Court will overrule if plan’s denial was “unreasonable”

(a) Example:  plan denied coverage for physical therapy for infant with severe cerebral palsy; court said the denial was unreasonable because plan couldn’t explain why they denied coverage:  the pediatrician who initially denied said she didn’t have any experience with cerebral palsy and physical therapy and the reviewing doctor never contacted any of the infant’s doctors to get information;  (Bedrick v. Travelers, class notes 4/25)

4. medically necessary

a) Example:  plan denied coverage for patient with MS because practice guideline said that physical therapy should be a short term intensive goal oriented program for a condition having the potential for significant improvement; plan denied payment for long term physical therapy because there was no evidence that MS patients improve with physical therapy treatment, although it might help to maintain functionality longer; court said that the guideline violated the plan because medically necessary is broader than goal oriented treatment (L’s comments from class about McGraw v. Prudential, supp 378)

J. Independent External Review of coverage-related treatment decisions by managed care organizations

1. Generally:

a) Idea is that when the doctor and the plan disagree about whether a course of treatment is medically necessary then there should be an independent review to decide if the treatment is in fact medically necessary or not

2. Department of Labor Regulations for ERISA plans (supp 367, 462)

a) Beneficiaries are entitled to a full and fair review (supp 368, citing ERISA sec 503)

(1) DOL says they lack authority to mandate a federal external review (supp 368)

(2) DOL suggested in final reg that state laws mandating external review may not be preempted by ERISA (supp 368)

3. State laws mandating external review

a) Prevalence of external review laws:

(1) All states have statutes requiring timely external review where the plan and the doctors disagree about what is medically necessary (L says see Corcoran case as an example of this problem)

b) Example of state law:  

(1) Texas statute provides for MCO enrollees to seek independent review of MCO decisions denying care or coverage (statute also prohibits retaliation clauses against doctors, prohibits indemnity clauses against doctors, and imposes an “ordinary duty of care” on MCOs for making treatment decisions) (Corporate Health I, supp 440)

4. Preemption of state external review laws by ERISA:

a) L says circuits are split on (whether these are preempted?) and supreme court hasn’t released a decision on this yet

(1) 5th circuit:

(a) independent review clause is preempted by ERISA and would be saved by savings clause except it is still preempted because creates an alternative remedy

(i) example:

(a) Texas statute allows patients to appeal adverse decisions by an HMO (or agent) to appeal to an independent review organization and that the HMO must comply with the independent review organization’s determination of medical necessity; court’s analysis (Corporate Health I, supp 445):

(i) Relates to:  yes; law imposes an administrative regime governing coverage determinations

(ii) Common sense test (is law specifically aimed at the insurance industry?):  yes; the law is specifically aimed at entities that act like insurers even though some of them aren’t “traditional” insurers (HMOs, utilization review agents for insurers, administrators, and non-ERISA health benefit plans).

(iii) Common sense test (does the law play an integral part in the policy relationship between the insured and the insurer?):  yes; laws that create a mandatory contract term between the parties…go to the core insured-insurer relationship

(iv) McCarran factors, first prong (reallocation of risk):  the law doesn’t reallocate risk, but this is not fatal in determining whether the law is saved (L says that there is a strong argument that independent reviews to reallocate risk – that is the whole point, to reduce risk to the beneficiary that a treatment will not be covered)

(v) McCarran factors, second and third prongs:  same analysis as common sense test, so are satisfied

(vi) Do the laws conflict with a substantive provision of ERISA (e.g. create an alternative remedy)?:  yes; although the law does not create a new cause of action, it creates an alternative mechanism to seek benefits due them under the plan – thus the law is not saved

(vii) State tries to argue (on rehearing – Corporate Health II, supp 451) that the independent review law is a type of malpractice law so it is about quality and is not preempted in the first place; idea is that the law prevents malpractice by intervening with a second opinion before the plan/doctors do something bad; court rejects this but doesn’t really give a detailed analysis of why they think the law is more like benefits than malpractice (supp 451, last para)

(2) 7th circuit

(a) independent review clause is preempted by ERISA but is saved by savings clause and does not create an alternative remedy

(i) example:

(a) Illinois statute requires independent review where the HMOs primary care physician and the plan disagree on whether the treatment is medically necessary  (Moran v. Rush, supp 451)

(i) Relates to:  yes; court cites same reason as in Corporate Health

(ii) Savings clause analysis:  yes; court cites Corporate Health analysis and says that savings clause saves the law from preemption

(iii) Conflicts with substantive provision of ERISA?:  no; court says the Illinois law does not create a remedy that conflicts with 502; court says that Illinois automatically incorporates state law into every insurance contract so her suit to enforce the state law is simply a suit to enforce her terms under the plan; notably, in order to enforce the state law she has to file suit under 502; court compares this to the UNUM v. Ward case (supp 146) where law allowing late filing was saved by savings clause

(b) Posner’s counter argument 1:  the law in the UNUM case was about late filing, which is a common type of general insurance law; here the law is specifically aimed at HMOs which is not a law that is common in general insurance

(i) L did not give a counter argument

(c) Posner’s counter argument 1:  Law provides for review independent of the plan and independent of 502 remedy

(i) Counter is that you still have to bring a claim under 502 to enforce the independent review

(d) Posner’s counter argument 2:  money could be better spent on providing care?

(i) Counter is that it is not fair for people to be denied care they are entitled to under the contract; also not clear that money saved from denying care in one case will be used to provide care for others; could go to profits, reduce premiums, etc;

(e) Posner’s counter argument 3:  need for uniformity

(i) Counter is that most states have these laws so there is a level of uniformity present

V. Patients Bill of Rights

A. Summary:

PROPOSED PATIENTS’ BILLS OF RIGHTS

PROVISIONS COMMON TO BOTH HOUSE AND SENATE PLANS:

1.  REQUIRE DISCLOSURE OF PLAN INFO

2.  MANDATE OUT OF NETWORK SPECIALISTS

3.  PAY FOR EMERGENCY CARE AT NEAREST HOSPITAL

4.  COVER MAMMOGRAMS

5.  PEDIATRICIANS AND OB/GYNs AS PRIMARY PROVIDERS

6.  REQUIRE EXHAUSTION OF ADMINISTRATIVE REMEDIES BEFORE GOING TO COURT

	
	BASIC PROVISION
	SENATE
	HOUSE

	EXTERNAL REVIEW



	1.  Scope limited to clinical judgment issues such as medical necessity denials or coverage of experimental or investigational treatments

2. includes benefit decisions that require use of medical judgment

3. reviewer is not limited to plan’s definition of medical necessity

4.  protections against external review being influenced by plan or enrollee

5.  auditors would sample decisions
	1.  One or more independent reviewers

2.  Reviewer can modify the plan’s decision
	1.  Panel of 3 independent medical reviewers

2.  Reviewer can only uphold or reverse a plan decision

	LIABILITY FOR MEDICAL JUDGMENTS
	Allow cause of action for decisions involving medical judgment


	Could use state courts and state statutes or common law


	State suits would be limited by federal rules governing burden of proof or damage limits

	LIABILITY FOR BENEFIT DECISIONS
	New federal cause of action for (negligence
) in making a benefit decision where personal injury or death result
	Federal cause of action for benefit decision only allowed in fed court
	Federal cause of action for benefit decision in state or fed court, but state cases can be removed to fed

	DEGREE OF PROOF
	
	Usual (civil) preponderance of the evidence standard
	Plaintiff must show “clear and convincing evidence” of (negligence
) if independent review panel upholds plan’s decision

	PROXIMATE CAUSE
	
	Plaintiff only has to show that the health plan’s decision was one of the proximate causes of injury or death
	Plaintiff must show that the health plan’s decision was the proximate cause of injury or death

	ECONOMIC DAMAGES
	
	No limits
	No limits

	PAIN AND SUFFERING
 DAMAGES

(federal cases)
	
	No limits
	$1.5 million cap

	PAIN AND SUFFERING DAMAGES

(state cases)
	
	As per state law
	$1.5 million cap


	PUNITIVE DAMAGES

(federal cases)
	
	 $5 million cap


	*  usually none

*  where plan defies the external independent review then $1.5 million cap

	PUNITIVE DAMAGES

(state cases)
	
	As per state law
	States can set lower limits but cannot exceed federal limit


VI. Review of ERISA 514 analysis:  Two step process:

A. “relates to” question:

1. does the law make specific reference to an ERISA plan? if so then it is preempted (see CIGNA, supp 409)

2. does the law have a “connection to” ERISA plans (Washington Physicians, supp 414)?

a) does the law affect the structure of the plan? (supp 414)

b) does the law impose an administrative burden on the plan? (supp 414)

c) mere indirect economic effects on the plan that happen to influence shopping choices that the benefit plan might make does not make a law “relate to” an ERISA plan (supp 413, citing Travelers)

B. is the law saved by the savings clause?

1. does the law fit the common-sense understanding of insurance regulation (supp 415)?

a) question is whether the law is specifically directed toward the insurance industry (Corporate Health I, supp 447)

b) law can come under savings clause even if it doesn’t apply to “traditional” insurers; other entities that are acting like insurers such as health care service contractors, and HMOs can also count (Corporate Health I, supp 447)

c) whether the law plays an integral part in the policy relationship between the insured and the insurer (Corporate Health I, supp 447)

2. McCarran-Ferguson factors

a) whether the practice has the effect of transferring or spreading a policy holder’s risk(Stuart Circle, supp 406)

b) a state law that mandates certain benefits in an insurance policy necessarily affects the risk borne by the insured and is within the definition of insurance (Wash Physicians, supp 416)

c) a state law that regulates the relationship between a carrier and a provider without affecting the risk borne by the insured is outside the definition of insurance (Wash Physicians, supp 416)

d) whether the practice is an integral part of the policy relationship between the insurer and the insured (Stuart Circle, supp 406)

e) (iii)whether the practice is limited to entities within the insurance industry (Stuart Circle, supp 406)
3. Do the provisions, which would otherwise be saved, conflict with a substantive provision of ERISA (e.g. does the state law provide alternative remedy)?  (Corporate Health I, supp 447)
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� for ERISA plans (e.g. negligent supervision or negligent selection of physicians)


� paid for by ERISA plan


� for negligent care of the doctors paid for by ERISA plans


� Does ERISAs fiduciary duty requrire health plan or HMO disclosure of managed care financial incentives


� Does the ERISA state or regulations require ERISA plans or HMOs and other MCOs to disclose financial incentives?


� At least for claims based on mixed and pure medical decisions


� No for mixed and pure medical decisions; yes for decisions which are purely eligibility decisions


� This case strongly implies that mixed medical-benefit decisions fall outside preemptive effect of ERISA


� Travelers says that “ERISA does not preempt state law that regulates the provision of adequate medical treatment”  (Pappas, supp 675)


� E.g. negligent supervision, negligent selection of physicians


� Lazorko case, supp 659 bottom


� Pryzbowski case, supp 664, middle


� Pryzbowski case, supp 664


� Pappas case, supp 676 bottom


� Pryzbowski case, 664 bottom


� Pryzbowski case, 664 bottom


� Pappas case at 675, middle


� Id


� Pryzbowski case, supp 663, middle


� Pryzbowski case, supp 668


� Pryzbowski case, supp 668 bottom


� Pryzbowski case, supp 669, top


� Pryzbowski case, supp 669, middle


� See Hall v. Fallon from Shea II case, supp 317


� Source:  A Guide to the Federal Patients’ Bill of Rights Debate, The Henry J. Kaiser Family Foundation, August 2001 (handout from class)


� How should an independent system of review for enrollees who seek to challenge their health plan’s decisions be structured?


� Circuits are split if state mandated external reviews are currently preempted by ERISA; 5th Cir says yes; 7th Cir says no


� Lack of exercise of “ordinary care”


� Lack of exercise of “ordinary care”


� AKA “non-economic” damages


� But states are allowed to set a lower cap


� Where the health plan’s actions were in flagrant disregard of the enrollee’s rights and a proximate cause of the enrollee’s personal injury or death
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