CIVIL PROCEDURE II (Kramer) Spring 1995
[I. JURISDICTION OVER THE PARTIES]


[A. The Traditional Approach]

Pennoyer US 1877 NOJD
A. FACTS (Mitchell v. Neff)


1. Mitchell sues Neff in personam, who is in CA,  in OR state cts for $300 (attorney's fees?!?), 



and wins by default


2. Mitchell gets sheriff to sell Neff's OR land to satisfy judgment (probably for $300)


3. Pennoyer (running scam w/ Mitchell?!?) buys land for AND from Mitchell 

B. PENNOYER TERRITORIALITY TEST

1. PRESENCE



a. required for in personam jd



b. in rem jd may be had where property sits



c. qir jd may be had, but the in-state property MUST BE ATTACHED


2. SUMMARY OF PENNOYER TEST 



a. PRESENCE = TERRITORIALITY


3. JUSTIFICATION



a. BEGGING THE QUESTION




1. EXCEPT FOR CONSTITUTION, states are like nations




2. so a principle of PUBLIC (int'l) LAW should help determine DUE PROCESS 



b. EASY TO ADMINISTER



c. ATTACHMENT JD




1. later discovery of property cannot render void judgment valid




2. attachment is NOTICE (BUT publication also serves this purpose)




3. attachment is a FORMAL ASSERTION OF POWER (does not imply notice)


4. EXCEPTIONS TO TERRITORIALITY- these lead to JD even W/O PRESENCE





a. FULL FAITH AND CREDIT



b. DOMICILE/RESIDENT (can be domiciled in state, but not necessarily present)




1. Milliken US 1940: domicile (or resident/citizen) is enough to grant a state jd



c. STATUS (marriage)



d. CONSENT (corporations)




1. VOLUNTARY: state could req' corp to appoint an agent for service as a condition of 





conducting activities in the forum




2. IMPLIED (legal fiction)





a. Hess US 1927: driving car on state roads => implied consent to state jd



e. POST-SERVICE ABSENCE

IN PERSONAM, IN REM, QIR1, QIR2 JD


1. IN REM - rights to property against whole world


2. QIR1 - rights to property against one person


3. QIR2 - dispute not about property

FULL FAITH AND CREDIT


1. judgement entered in state A court => state B gives judgment same effect state A would give it 



(UNLESS attack is collateral: jdal grounds)

COLLATERAL ATTACKS

1. If D defaults in first action, D can attack jdal grounds of first action in a second action


2. BUT Baldwin US 1931



a. D who appears in first action => no collateral attack allowed




1. BUT a special appearance to make a jd objection => not consenting to jd



b. D who litigates jd in first action => no collateral attack allowed


[B. Developing the Modern Alternative]


[1. International Shoe]

Shoe US 1945 JD

A. FACTS


1. CONTACTS



a. Shoe incorporated in DE, and principal place of business was MO



b. no business in WA except activities of WA salesman, who solicited orders



c. no office in WA, but salesman sometimes rented display rooms



d. salesmen had no authority to enter into Ks; all orders needed approval from home office



e. all orders shipped from MO



f. $31k paid to WA salesmen in commissions


2. Shoe did not pay WA any unemployment taxes

B. CASE


1. implied consent is a fiction


2. does not reject Pennoyer

3. reaffirmed presence in the sense that it is important when the activity is carried out, not at 



time of service (contra Pennoyer)



4. cites Milliken in reasoning => so min cont test applies to individuals as well

C. SHOE TEST: PRESENCE = MINIMUM CONTACTS

1. "due process requires only that in order to subject a defendant to a judgment in personam, if 



he be not present w/i the territory of the forum, he have certain MIN CONT w/ it such that 



the maintenance of the suit does not offend 'traditional notions of FAIR PLAY and SUBSTANTIAL 



JUSTICE' "


2. FAIR PLAY includes estimate of the INCONVENIENCE FOR D

3. SUMMARY OF SHOE MINIMUM CONTACTS TEST



a. D must have MINIMUM CONTACTS



b. such that FAIR PLAY and SUBSTANTIAL JUSTICE are not offended




1. FAIR PLAY considers INCONVENIENCE FOR D


4. SPECTRUM

	
	
	

	continuous systematic
	GENERAL JD
	OODLES OF JD

	
	
	

	single isolated
	NO JD
	SPECIFIC JD















unrelated





related


[2. Specific Jurisdiction]

Gray IL 1961 JD

A. FACTS


1. P sues OH co. in IL


2. IL has long arm statute allowing suit in IL based on "tortious act w/i the state"

B. CASE


1. tortious act is committed where the resultant damage occurs => jd ok

McGee US 1957 JD

A. FACTS


1. CA case involving ins. policy written by TX co., D, on a CA resident


2. CONTACTS



a. D assumed obligations of deceased F's previous insurer, and sent F the policy



b. F mailed premiums to D from CA until F's death



c. both P and F were CA residents



d. ins. co. D claims death was suicide and refused to pay - witnesses were all in CA



e. D did no business in the state apart from this policy

B.  LEAST AMOUNT OF CONTACTS leading to jd

C. SUMMARY OF BLACK's McGEE TEST


1. presumption of jd established by STATE INTEREST in regulation



a. state interest in outcome of case


2. jd can be lost if contacts are so few that forum is UNDULY INCONVENIENT



a. where do witnesses live?

D. GIVES P HUGE ADVANTAGE - OVERINCLUSIVE, AND P HAS INITIAL CHOICE OF FORUM

Hanson US 1958 NOJD

A. FACTS


1. Mrs. Donner, M, living in PA, created a trust w/ a DE bank as trustee


2. trust gave M a life estate w/ power to dispose of remainder by will or conveyance


3. M executes will leaving most of estate to daughters P


4. M changes her plan, leaving two granddaughters D as beneficiaries of most of the trust


5. P sue D in FL, but under FL law, DE bank is an indispensible party


6. DE bank refused to appear, and FL court found for D


7. D sue P in DE, and P refused to appear


8. DE bank did no other business in FL

B. HANSON P/A TEST: ADDED TO McGEE TEST

1. UNILATERAL ACTIVITY of those who claim some relationship w/ nonresident defendant is not 



sufficient for MIN CONT (contra McGee: D initiated action with the forum?)


2. it is essential in each case that there be some act by which the D PURPOSEFULLY AVAILS 



itself of the privilege of conducting activities w/i the forum state, thus invoking the 



BENEFITS and PROTECTIONS [QUID PRO QUO] of its laws


3. CONVENIENCE is NOT SUFFICIENT


4. state which is "center of gravity" of controversy (normally resolves conflict of laws) is not 



automatically entitled to jd


5. SUMMARY OF HANSON P/A TEST



a. PURPOSEFUL AVAILMENT



1. D invokes BENEFITS & PROTECTIONS (QUID PRO QUO)



b. (from McGee) STATE INTEREST 



c. (from McGee) CONVENIENCE (not sufficient for jd)


C. COUNTERBALANCES McGEE TEST

World Wide Volkswagen US 1980 NOJD
A. FACTS


1. Chain of ownership: Audi, VW America, WWV, Seaway, Robinson (P)


2. P bought car in NY while a NY resident


3. P was injured in OK on his way to AZ, and sued in OK


4. WWV does no business in OK


5. WWV relations with other Ds is Kual only


6. P wants WWV as D inter alia for incomplete diversity jd => stays in STATE cts (more $)

B. CF McGee test here: jd, but Hanson test here: nojd

C. WHITE: WORLD WIDE P/A TEST IS ABOUT NOTICE

1. deemphasizes state interests and P interests


2. "even if the D would suffer minimal or NO INCONVENIENCE from being forced to litigate before 



the tribunals of another State; even if the forum STATE has a strong INTEREST in applying its 



law to the controversy; even if the forum State is the MOST CONVENIENT location for 



litigation, the Due Process Clause, acting as an instrument of interstate federalism, may 



sometimes act to divest the State of its power to render a valid judgment"


3. "foreseeability [that D's car would be used in OK] alone has NEVER BEEN A SUFFICIENT 



BENCHMARK for personal jd under the Due Process Clause"


4.  "[critical to the due process analysis are whether] the D's conduct and connection with the 



forum state are such that he should REASONABLY ANTICIPATE BEING HALED INTO COURT 



THERE [PURPOSEFUL AVAILMENT = UNFAIR SURPRISE]"


5. SUMMARY OF WORLD WIDE P/A TEST



a. PURPOSEFUL AVAILMENT



1. if D's contacts w/ forum are such that he should REASONABLY ANITICIPATE BEING HALED 





INTO COURT THERE [UNFAIR SURPRISE]

D. MANY RECENT DECISIONS USE {P/A = UNFAIR SURPRISE}

E. CAN D's UNRELATED CONTACTS CONSTITUTE P/A?



a. if {p/a = unfair surprise}




1. reasonable expectations are a matter of law, so this is a CIRCULAR DEFINITION



b. if {p/a = quid pro quo}




1. PROBABLY: many unrelated contacts = {quid pro quo}

F. BRENNAN DISSENT: McGEE TEST should be used

G. Want a BRIGHT LINE test so low no. of cases overturned on appeal (administrative costs)


1. P/A test has invited litigation instead

Keeton US 1984 JD

A. FACTS


1. Keeton files libel suit against Hustler D in NH (only state where action not time-barred)


2. D sold 10k-15k magazines/month in NH


3. P helped produce a magazine that was circulated in NH as well


4. Ct App: "the NH tail is too small to wag so large an out-of-state dog"

B. CASE


1. PLAINTIFF DOES NOT NEED MINIMUM CONTACTS


2. Sup Ct reverses: "we have not to date req'd a P to have 'minimum contacts' with the forum 



State before permitting that State to assert personal jd over a nonresident D"


3. D's activities "may not be so substantial as to support jd over a cause of action unrelated to 



those activities"

Kulko US 1978 NOJD (?!?)

A. FACTS


1. NY father D lets daughter visit ex-wife in CA


2. ex-wife P sues D for modification of child support agreement

B. CASE: PROBABLY WRONGLY DECIDED, BECAUSE


1. CA has a STATE INTEREST in outcome



a. wife and kids may be on welfare if he doesn't support kids


2. D PURPOSEFULLY AVAILED 



b. if something happens to ex, CA takes care of kids


3. D did not intend to avail himself of benefits; was merely causing an effect (?!?)


4. D had no commercial motivation, but was motivated by family harmony (?!?). 

C. HYPO


1. What if P had a business in CA?



a. don't want to give P an incentive NOT to have a business in CA



b. in this case, D did not have to travel to NY to sue P

Asahi US 1987 NOJD

A. FACTS


1. P Zurcher sued Taiwanese manufacturer, C,  in CA


2. C impleaded D Asahi, a Japanese manufacturer


3. CONTACTS



a. D sold 1M valve assemblies to C



b. C sold them around the world, about 20% to CA



c. about 20% of valve assemblies in CA are made by D



d. D was aware its valves would end up in CA



e. D had no direct sales to CA



f. D had no office or agents in CA



g. D did not control the dis'n of its valves to CA

B. CASE


1. contra World Wide (foreseeability), KNOWLEDGE existed in Asahi

2. KNOWLEDGE OR AWARENESS is NOT ENOUGH for p/a; NEED INTENT



a. O'CONNOR plurality is not binding law, but lower cts. should explain if they don't follow



b. placing product into a STREAM OF COMMERCE, w/o more, is NOT AN ACT PURPOSEFULLY 




DIRECTED TOWARDS THE FORUM STATE



c. evidence of intent would be




1. advertise in state




2. set up service centers in state


3. MAJORITY (5 Justices) FOUND MIN CONT EXISTED



a. BRENNAN




1. no surpise




2. quid pro quo





a. requires knowledge or intent?






1. FORESEEABILITY is enough (from analogy from choice of law)


4. BUT UNREASONABLE AND UNFAIR for CA to hear the case (8 Justices)



a. burden on D to defend in a foreign legal system




1. distance




2. communication



b. slenderness of CA and C's interests - other forums available



c. strong interest in avoiding foreign relations problems

C. ASAHI MIN CONT & REASONABLENESS TEST

1. DO MIN CONT (D) EXIST?



a. P/A:




1. unfair surprise? (then knowledge should be enough for jd)




2. quid pro quo? (then probably intent is required for jd)


2. REASONABLENESS?



a. other interests (collapses CONVENIENCE + STATE INTEREST) 




1. "when min cont have been established, often the interests of the P and the forum 





in the exercise of jd will justify even the serious burdens placed on the alien D" 





a. P




b. state




[c. system - from WWV; only comes into play when foreign D]


3. SUMMARY:



a. IF p/a exists



b. AND {P OR state} interest exists



c. THEN JD



d. UNLESS big burden on D


D. Some cts disregard Asahi and use World Wide P/A test

E. P could have brought suit in FED CT using FRCP 4


1. if foreign D and no state can take jd, and if federal question is raised, then fed ct can take jd to 



extent of Constitution


2. Due Process limits on fed cts governed by 5th Amendment, not 14th



a. fed ct has more power

Burger King US 1985 JD (?!?)

A. FACTS


1. K allowed D, individual living in MI to run a restaurant in MI under franchise from P, BK


2. BK is based in FL


3. CONTACTS



a. D never went to FL



b. D's partner went to FL for a training session



c. all face-to-face meetings with BK were through MI office



d. some phone, mail negotiations b/w D and FL headquarters



e. K req'd that all payments and notices be sent by D to FL office

B. CASE


1. BRENNAN dissented in every case until Asahi, now pushes law in his direction as far as he can


2. NO MECHANICAL TESTS for jd


3. CHOICE OF LAW clause is NOT SUFFICIENT, but clearly a BIG FACTOR => p/a



a. what if BK had just copied the words of a FL statute into the K?


4. INCONVENIENCE for D can be OVERCOME by change of venue to MI fed. ct.



a. BUT change of venue is NOT A CONSTITUTIONAL REQ'



b. would denial of a change of venue be unconstitutional?


5. D who has p/a may not defeat jd just because of P's greater net wealth 


6. also considered "prior negotiations and contemplated future consequences, along w/ the terms 



of the K and the parties' actual course of dealing"


7. NO UNFAIR SURPRISE, NO BIG DISPARITY IN BARGAINING POWER


8. consider franchise decision-making structure (here in FL), size of K claim (here big) 

C. BRENNAN WHOPPER W/ CHEESE TEST


1. p/a defined w/ McGee test,  garnished with choice of law clause


2. P orders a happy meal and D only gets a pickle


3. GROTESQUE UNFAIRNESS


a. Probability(D does not appear, D defaults) is high



b. Brennan relies on later change of venue to take care of inconvenience to D




1. BUT change of venue is not constitutionally required; due process is



[3. General Jurisdiction]

	
	
	
	

	continuous & systematic
	PERKINS continuous and systematic, though unrelated, contacts. GJD ok
HELICOPTEROS: more substantial forum-related activities needed for GJD than for SJD. NO GJD. Brennan dissent: this is in middle of x axis w/ "related" contacts
	
	SHOE: SJD

	sporadic or casual
	HANSON: NO SJD
	
	HESS (pre-Shoe): SJD

McGEE: SJD










unrelated to contact(s)

CAUSE OF ACTION
arising out of contact(s)
Perkins US 1952 ?JD

A. FACTS


1. co.'s mining ops were suspended during WWII when Japanese invaded islands


2. pres. and principal stockholder D returned home to OH


3. D maintained an office in OH, kept co. files, and did business on behalf of co.


4. P sues for dividends co. owes her (not related to OH activity)

B. PERKINS GENERAL JD TEST


1. if cause of action is unrelated to activity in the forum, contacts must be CONTINUOUS and 



SYSTEMATIC to support jd (general)

C. based on SOVEREIGNTY

Frummer NY 1967 JD

A. FACTS


1. NY tourist P is hurt in London Hilton and brings suit in NY


2. agency connection through Hilton Reservation Service, a separate corp.


3. so London Hilton did business in NY









SPECIFIC JD






GENERAL JD
SOVEREIGNTY:

STATE INTEREST





SLIDING SCALE
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more? b/c they lead to a state 






















interest? this leads back to sjd





















- use DOMICILE THEORY of sovereignty 






















instead

FAIRNESS:



PURPOSEFUL AVAILMENT


"HOME BASE" DOMICILE & RESIDENCE









-
D avails himself of benefits

-
D votes and is licensed to drive so state










so obligations follow




should have GJD (benefits)

Helicopteros US 1984 NOJD (?!?)

A. FACTS


1. D Helico is a Columbian corp. in business of providing helicopter transportation in S. America 



for oil and construction companies


2. P are estates of employees of Consorcio, alter-ego of WSH headquartered in Houston, who were 



killed when a helicopter supplied and piloted by D crashed in Peru


3. CONTACTS WITH FORUM



a. one negotiation b/w pres. of D and Consorcio



b. D bought 80% of fleet from Bell in Texas at cost of over $4M



c. pilots and maintenance personnel were sent to Bell for training



d. receipt in two non-TX American banks of payments by Consorcio drawn upon a TX bank

B. CASE


1. used Perkins GJD test



a. contacts did not "arise out of" nor were "related to" D's instate activities



b. contacts were NOT CONTINUOUS AND SYSTEMATIC ENOUGH




1. mere regular purchases are not enough (cites a preShoe case)




2. WHAT IF D HAD BEEN SELLING INSTEAD OF BUYING?


2. BRENNAN DISSENT



a. "related to" (facts part of general story) and "arising out of" are different standards



b. discretizes sliding scale to THREE POSITIONS

TYPES OF CONTACTS AND THEIR LIMITATIONS





	CAUSE OF ACTION.... CONTACTS
	CONTACTS MIGHT ONLY SATISFY

	UNRELATED TO


	CONVENIENCE



	SOMEWHAT RELATED TO


	CONVENIENCE

PURPOSEFUL AVAILMENT (NO UNFAIR SURPRISE)



	ARISES OUT OF
	CONVENIENCE

PURPOSEFUL AVAILMENT (NO UNFAIR SURPRISE)

STATE INTERESTS (REGULATORY, & IN CITIZENS)




[4. Jurisdiction Over Property]

Harris US 1905 (implicitely OVERRULED by Shaffer)

A. FACTS


1. Harris, a NC resident, owed $180 to Balk, also a NC resident


2. Epstein, resident of ME, claimed Balk owed hime $344


3. H was in ME and ME ct had H pay E $180


4. B sued H in NC to get $180; H claimed payment to E as a defense

B. CASE


1. situs of a debt follows the debtor


2. CRITICISM


a. permits QIR jd in a forum where D HAS NO MINIMUM CONTACTS



b. endless opportunities for harassment (P can forum shop and sue anywhere D wanders)



c. potential for multiple liability

Shaffer US 1977 NOJD
A. FACTS


1. P Heitner brings shareholder derivative suit in DE


2. D are present and former officers/directors of Greyhound


3. P claims breach of fiduciary duty for sizable antitrust judgment in OR


4. Greyhound is incorp. in DE, w/ headquarters in AZ


5. Neither P nor any D is a resident of/domicile in DE


6. UNDER DE LAW



a. DE could assert QIR jd by sequestering D's property in the state



b. regardless of situs of certificates, stock had situs in DE



c. LIMITED APPEARANCE NOT AVAILABLE (BUT this is irrelevant acc to ct)



d. D had to choose b/w making a GENERAL APPEARANCE (consent to in personam jd: personal 




assets endangered) OR DEFAULTING




e. since QIR jd was invoked, DE cts found min cont to be irrelevant

B. CASE


1. "judicial jd over a thing" = "jd over the interests of persons in a thing"


2. all assertions of state ct. jd must be evaluated acc. to Shoe and its progeny


3. displaces rather than supplements Pennoyer


4. QIR2 is GONE


5. NOT ALL QIR1 findings of sjd survive



a. Seider: contacts b/w ins. co. and forum ARE NOT contacts b/w D and forum

6. MIN CONT ANALYSIS - BUT ct struck down state statute establishing jd, so SHOULD HAVE 



DISMISSED; ct assumes DE alternatively claims to exercise jd under Due Process (min cont)



a. stock unrelated to cause of action



b. statutory presence of stock not sufficient contacts



c. NO STATUTE




1. no p/a b/c no statute said being a director meant no surprise if haled into ct




2. no state interest in asserting jd over state corp's officers b/c no statute




3. BUT CF Hess: driving on our roads = consent





a. that was a fiction, but min. cont. existed there under p/a



d. alternative forums existed



e. BUT presence of property is not irrelevant




1. may suggest necessary contacts (gives no egs)


7. MINORITY'S TANGIBLE v. INTANGIBLE PROPERTY ARG is NO GOOD



a. interests that PEOPLE have in that property is what is important


[5. Transient Jurisdiction: Pennoyer Revisited]

Grace AKDist 1959 JD

A. service in AK was made on a commercial flight from TN to TX while plane was over AK

B. Would have JD under Pennoyer, but not under Shoe if Shoe had completely overrun Pennoyer
Burnham US 1990 JD

A. Burnham = Kulko + presence

B. SCALIA (plurality opinion)


1. where would ct get standard if due process overturns practices that are immemorially the law 



of the land


2. should leave evolution of Due Process to state legislatures


3. since Shaffer, cts more divided than Scalia would like to think


4. MIN CONT was developed as a substitute (legal fiction) for PRESENCE (?!?)



a. Shaffer: was about present Ds and absent Ds, not people and property (?!?)


5. ADVANTAGES of "TAGGING"


a. certainty



b. predictability



c. efficiency

C. BRENNAN


1. leaving Due Process to state legislatures is fox-henhouse problem


2. D got benefit of fire & police protection while in CA (?!?)


3. if one trip is not a burden, more trips aren't either (?!?)

[II. NOTICE AND OPPORTUNITY TO BE HEARD]


[A. The Requirement of Due Process Notice (Procedural Due Process)]

Mullane US 1990

A. FACTS


1. Mullane is court-appointed guardian for beneficiaries w/ present interests


2. Court needs to approve accounting so that beneficiaries cannot bring suit for breach of 



fiduciary duty against the bank

B. SUFFICIENT NOTICE

1. means employed must be such as one DESIROUS of actually informing absentee might 



REASONABLY adopt to accomplish it



a. notice reasonably certain to reach MOST of those interested in objecting is likely to 




SAFEGUARD the INTERESTS OF ALL



b. bank had AFFIRMATIVE DUTY to make REASONABLE EFFORT



1. cf property law: discovery rule in adv/poss


2. MERE GESTURE IS NOT DUE PROCESS


3. ACTUAL NOTICE NOT NECESSARY



a. D would hide to avoid lawsuits



b. don't want absent Ds to win all suits;  a percentage of claims by Ps are valid  


4. Need notice even if Ds have a special guardian 



a. Ds need to know if they want a lawyer at all



b. Ds need to know who to sue for breach of fiduciary duty


5. NEWSPAPER NOTICE IS NOT ENOUGH



a. not front page news



b. publication is supplemental notice to an already reasonable notice



c. BUTmaybe newspaper notice is enough for FUTURE interest holders

C. BALANCING TEST

1. STATE INTEREST



a. close out estate fast


2. FOURTEENTH AMENDMENT



a. Fundamental requisite of DUE PROCESS = OPPORTUNITY TO BE HEARD


3. JUDICIAL EFFICIENCY



a. reduce risk of having creditors litigate later

Wuchter US 1928
A. ACTUAL NOTICE IS NOT GOOD ENOUGH


1.  Due Process must be officially PREDETERMINED/DECLARED rather than determined ad hoc


[III. SUBJECT MATTER JURISDICTION]
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[A. State Court]

A. GENERALLY


1. smjd must be established in every case after personal jd is found


2. PROCEDURE



a. look at STATE STATUTE



b. if statute gives power to extent of fed const, then look to fed const 



c. unless Congress has made federal jd exclusive, state ct may entertain action based ENTIRELY 




on federal law

B. If ct lacked smjd, CAN COLLATERALLY ATTACK EVEN AFTER FINAL JUDGMENT

C. SMJD OBJECTION IS NOT WAIVABLE


1. to protect interests of parties not represented in the case


2. if ct B hears the case w/o smjd, then state interest in having ct A hear the case is hurt

D. judge will address the issue of smjd SUA SPONTE


[B. Federal Court]



[1. Diversity Jurisdiction]


 EMBED Word.Picture.8  


A. GENERALLY


1. Fed Cts are courts of LIMITED JD


2. Art III sec 2 sets scope of possible federal smjd



a. "The judicial Power shall extend to all Cases, in Law and Equity, arising under the 




Constitution, the Laws of the United States, and Treaties made, or which shall be made, 




under their Authority; .... to Controversies to which the United States shall be a Party; to 




Controversies between two or more States; between a State and a citizen of another State; 




between Citizens of different States; ... and between a State, or the Citizens thereof, and 




foreign States, Citizens, or Subjects"


3. 28 USC sec 1332 limits further



a. amount in controversy > $50k



b. between citizens of different states



c. corp is citizen of state where incorportated AND where principal place of business




1. PRINCIPAL PLACE OF BUSINESS (T273)





a. how defined






1. NERVE CENTER TEST: locus of decision-making ability






2. CORPORATE ACTIVITIES TEST: locus of production or service activities





b. eliminates {dissolve & reincorporate in another state} trick used to create div jd




2. PROBLEM if corp has more than one place of business - need bright line test





a. citizen of everywhere licensed to do business?

B. RATIONALE

1. FOR DIVERSITY



a. PREVENTS BIAS AGAINST OUT OF STATE PARTIES


b. higher caliber of fed judges; use of FRCP



c. flow of ideas b/w fed and state ct systems on concurrent issues



d. many uniform acts are adopted, so Erie doesn't minimize fed ct role that much


2. AGAINST DIVERSITY



a. adds to fed ct burden



b. Erie minimizes fed ct role



c. abuse



d. cases same on merits treated differently based on citizenship of parties


3. ALI proposal



a. prohibit citizen of forum state from invoking diversity jd in that state, regardless of 




citizenship of opposing party




1. since NO BIAS



b. cf 28 USC 1441b: if P sues in state court in D's state, D CANNOT REMOVE

C. Strawbridge judge made interpretation of sec 1332

1. COMPLETE DIVERSITY NEEDED



a. no diversity if ANY P is citizen of same state as ANY D



b. exception: interpleader


2. INCOMPLETE DIVERSITY means NO DIV JD



a. EG: Px sues Dx and Dy in X state ct




1. Dy is not allowed to remove, but might still be biased (esp. w/ several liability)

D. Mas v. Perry

1. citizenship for diversity purposes means DOMICILE = residence + intent to remain



a. registered to vote?



b. left any property behind?



c. where do you work?



d. is family with you?


2. RESIDENCY NOT ENOUGH for citizenship



a. don't want a case by case analysis of whether bias exists for the resident

E. sec 1441 REMOVAL

1. Px sues Dy in X state ct => Dy can REMOVE to X fed ct


2. BUT if Px sues Dy in Y state ct => Dy CANNOT REMOVE to Y fed ct



a. NO BIAS to Dy in Y state ct

F. limited partneships/unincorporated associations


1. citizenship of EACH member is considered for div jd question

G. sec 1359 PARTIES COLLUSIVELY JOINED OR MADE


1. ASSIGNMENT



a. did assignee possess an independent interest or right of action prior to assignment?



b. did assignor solicit assignee to bring suit?



c. did assignor contribute to expense of litigation?



d. did assignor control assignee's conduct?


2. failure to name indispensible parties


3. NOMINAL PARTIES



a. Rose v. Giamatti



1. Rose tried to join Reds and MLBaseball to defeat div jd




2. BUT div jd exists b/c Giamatti is only true party of interest (?!?)




3. ct ignores that Giamatti is employee of MLB



b. BUT fact that party does not have any assets is not sufficient to call them "nominal"

H. Px can assign a portion of his X state claim to Py so that Dy CANNOT REMOVE to X fed ct (?!?)


1. BUT BIAS against Dy still exists in State X

I. AMOUNT IN CONTROVERSY


1. needs to be >$50k


2. BUT P can inflate pain & suffering damages (hard for judge to dismiss w/o seeing evidence)




[B. Federal Question Jurisdiction]

RATIONALE FOR FED QUES JD

A. EXPERTISE: 75% of docket is fed ques

B. HOSTILE STATE CTS would undermine federal law

C. UNIFORMITY in interpreting federal law

BUS v. Osborn JD: OUTER LIMITS of federal question jd  (Article III)

A. GENERALLY


1. FACTS



a. state says I will tax you, BUS



b. BUS got injunction



c. state took money away



d. BUS says return it now, state


2. Osborn is an EASY CASE



a. under McCulloch v. Maryland



b. Marshall: authorization to "sue and be sued" = grant of jd to fed cts in all cases in which 




bank is a party




1. BUT maybe this just means bank can be a party in a suit w/o in itself conferring jd



c. Assuming B is true, did Congress have the constitutional power to confer jd in cases in 




which BUS is a party? Under facts of Osborn, yes, b/c BUS = US


3. BUT Planter's Bank lurks around corner



a. BUS bought bonds issued by GA state bank



b. BUS wants to cash them in but GA refuses to honor them



c. BUS sues Planter's



d. CLEARLY ARISES UNDER STATE LAW (state contract)

B. MARSHALL MAJORITY 


1. when a question to which the judicial power of the Union is extended by the constitution, forms 



an ingredient of original cause, it is in the power of Congress to give the Circuit Cts jd of that 



cause, although other questions of law or fact may be involved in it


2. BUS is a creature of fed law, so in every case question arises as to whether it can sue or be 



sued - DOESN'T MATTER IF UNLIKELY FED QUES WILL EVER BE BROUGHT UP


3. PROTECTIVE JURISDICTION READINGS



a. case arises under federal law because federal statute grants jurisdiction (here federal 




statute gives power to sue and be sued - like implied grant of federal jurisdiction)?!?



b. case arises under federal law if Congress could have gone farther and prescribed federal 




substantive law?!? (criticized by Frankfurter: at least in Osborn and bankruptcy cases, 




a substantive federal law was lurking in the background)



c. case arises under federal law b/c federal interest Congress created may be threatened




1. HOSTILE STATE CTS may indirectly distort state law when protection is sought by 





holder of federal right

C. JOHNSON DISSENT


1. no fed jd UNTIL fed ques actually comes up at trial - then use fed appellate review


2. serves reasons for federal question jd very well

D. FRANKFURTER


1.  Osborn: Congress may confer jd whenever there exists in the background some federal 



proposition that might be challenged, despite the remoteness of the likelihood of actual 



presentation of such a federal question

E. An Osborn inspired 1331 would be very broad and overinclusive

28 USC sec 1331
The district cts shall have original jd of all civil actions arising under the Constitution, laws, or treaties of the United States

28 USC sec 1441

1. ONLY cases in which FED CT WOULD HAVE HAD ORIGINAL JD can be removed to fed ct


2. goes to district ct for division/district embracing place where state action is pending


3. FEDERAL QUESTION CASES



a. can be removed by D regardless of citizenship of parties


4. DIVERSITY CASES



a. removable ONLY if NO D is a citizen of the state in which action was brought


5. when SEPARATE and INDEPENDENT CLAIM is w/i ct's FEDERAL QUESTION jd, entire case may 



be removed


6. MOTTLEY'S ANOMALY 



a. even if no diversity, D can remove P's federal claim from a state ct that P was happy with



b. neither party can take case to fed ct in reliance on D's using fed law as a defense

Mottley NOJD & the WELL PLEADED COMPLAINT RULE

A. GENERALLY


1. Pleading rule only; not a constitutional rule



a. LIKE JURISDICTIONAL FRCP 12b6


2. 1331 has same language as Const, but read more narrowly



a. same language does not imply same scope



b. if Congress wanted same scope, should have expressly said so


3. both (over/under)inclusive


4. NECESSARY, but NOT SUFFICIENT for fed ques jd


5. RATIONALE



a. federalism background: Congress did not expressly say 1331 had same scope as Art III



b. administerability: BRIGHT LINE TEST




1. want jd determined at outset; don't want trial before a trial



c. P's elements will almost certainly be litigated

B. FED QUES JD turns on whether one of SUBSTANTIAL DISPUTED elements in P's claim raises a 


federal issue


1. DEPENDS ON HOW SOVEREIGN DEFINES A CLAIM



a. If P asserts a STATE cause of action, then fed jd turns on how state defines the elements of 




that claim


b. P cannot get in fed ct by pleading an argument to an anticipated federal defense (what is an 




element of a claim and what is a defense depends on the state!)


2. fed issue in the ANSWER is NOT SUFFICIENT for removal to fed ct

C. PROS AND CONS


1. PRO: D can't rely on raising a fed defense for delay tactic



1. BUT this assumes D has the money, and what about sanctioning D for these tactics?


2. PRO: see RATIONALE


3. CON: see 1441 ANOMALY

D. EXCEPTION


1. where Congress has manifested an especially strong desire to preempt state law, P's complaint 



may be read to "really" have included a federal claim (Franchise Tax Board)

HOLMES TEST in American Well Works
A. suit arises under federal law if federal law creates a cause of action 

B. SUFFICIENT, but NOT NECESSARY

C. SLIGHTLY UNDERINCLUSIVE


1. Franchise Tax Board: vast majority of cases brought for fed ques jd satisfy Holmes test

Smith JD (just like Dow?)
A. FACTS


1. fed ques jd existed in an action by a stockholder to enjoin a corp from purchasing certain 



bonds on the ground that bonds had been issued under an unconstitutional statute


2. though claim may be under STATE law, fed ques jd exists b/c case turned on a dispute over the 



constitutionality of a federal statute

B. case may arise under fed law "WHERE THE VINDICATION OF A RIGHT UNDER STATE LAW 


NECESSARILY TURNED ON SOME CONSTRUCTION OF FEDERAL LAW"

Moore NOJD (just like Dow?)

A. FACTS


1. P brings claim under Kentucky Employer Liability Act



a. KELA: cannot be held contrib negl where injury resulted from violation of fed statute 




enacted for safety purpose


2. If D brings contrib negl defense, P will reply with Fed Safety Appliance Act


3. Mottley Rule WAS NOT SATISFIED: Fed Safety Appliance Act was reply to anticipated defense



a. BUT ct ignored this


4. suit under state statute that defines liability to employees who are injured while engaged in 



intrastate commerce, and brings w/i the purview of the statute a breach of duty imposed by 



the federal statute, should NOT be given fed ques jd


5. NOT WRONGLY DECIDED (apart from Mottley blunder): concerns INTRAstate commerce, not 



INTERstate commerce (so no fed interest)



a. cf: State adopts FRCP in state cts. FRCP interpretation disputes are not fed ques, b/c no fed 




interest in outcome
Franchise Tax Board
A. Congress has given dist cts jd to hear, either originally or by removal, "ONLY THOSE CASES IN WHICH A WELL-PLEADED COMPLAINT ESTABLISHES either that federal law creates the cause of action [Holmes] or THAT A P's RIGHT TO RELIEF NECESSARILY DEPENDS ON RESOLUTION OF A SUBSTANTIAL QUESTION OF FEDERAL LAW"

Merrell Dow NOJD

A. FACTS


1. P brings prod liab action based on state law


2. Complaint alleges D violated Federal Food Drug Cosmetic Act (FDCA) by mislabelling drug, and 



stating that a rebuttable presumption of negligence was created


3. NO FEDERAL CAUSE OF ACTION FOR FDCA VIOLATIONS => must rely on state cause of action 



(Frankfurter's LITIGATION-PROVOKING PROBLEM)

B. THREE APPROACHES


1. MAJORITY (Stevens)


a. NO FED QUES JD under 1331 over a state law private action that incorporates a fed standard 




when Congress has intended that there not be a fed private action for violations of that fed 




standard



b. preclusion of a private fed remedy for FDCA violations => having fed ques jd for a state 




claim would flout Congressional intent



c. Stevens argues that federal interest in state not misconstruing acts is arguing for 




PREEMPTION, and not federal review




1. BUT state is not claiming FDCA is a state law; it is construing fed





a. how can fed law preempt fed law?



d. Stevens argues that opportunity for appellale review mitigates uniformity concerns




1. BUT review by any court but the Supreme Court has no effect on state cts


2. FOOTNOTE N12: NATURE OF FED QUES


a. FLAILING ATTEMPT to reconcile Smith and Moore



1. Smith: constitutionality of important statute




2. Moore: violation of fed standard did not fundamentally change state tort nature of action



b. BALANCING APPROACH IS BAD




1. unpredicatable




2. post hoc




3. want jd settled quickly


3. BRENNAN DISSENT


a. BRENNAN would overrule Moore, and keep Smith



1. Smith cited often




2. Moore is older



b. preclusion of private fed remedy DOES NOT MEAN having fed ques jd for a state claim is 




INCONSISTENT w/ CONGRESSIONAL INTENT, b/c REASONS for not providing private remedy 




DIFFER from reasons underlying fed ques jd




1. NO PRIVATE FED REMEDY B/C





a. SETTING NATIONWIDE LEVEL OF ENFORCEMENT THAT DEPENDS ON FDA RESOURCES 




1. suggests fed indifference to decision of state to increase enforcement in that state




2. NEED FED QUES JD B/C





a. FED INTEREST IN NATURE OF OBLIGATION






1. wants FDCA to be construed in line w/ to Congressional intent



c. fed ques jd warranted b/c here it promotes UNIFORMITY, and fed cts are EXPERTS at FDCA



d. PROPOSAL



1. fed ques jd should exist under 1331 over a state law private cause of action that 





incorporates a federal standard in a way that directly affects the federal interest 





underlying the law creating the standard
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[3. Supplemental Jurisdiction]

GENERALLY

1. PENDENT CLAIM (PC JD) (Gibbs)


a. P sues...
D1 on state-claim
&
D1 on fed-claim

2. PENDENT PARTY (PP JD) (Finley)


b. P sues...
D1 on state-claim
&
D2 on fed-claim

3. ANCILLARY (AN JD)


a. div jd on at least one claim b/w one P and one D


b. additional parties or cross claims are added

Hurn (pre FRCP notice pleading)
A. FACTS: P sues D over three claims


1. Fed copyright law


2. State unfair competition in unauthorized use of copyrighted play


3. State unfair competition in unauthorized use of uncopyrighted version of play

B. Ct found PC JD on 1 and 2, but NOT CLAIM 3 (under Gibbs, PC JD under ALL 3)

C. TEST


1. claims based on same LEGAL wrong => PC JD


2. CONS



a. too narrow



b. too technical



c. UNNECESSARILY GRUDGING

D. TEXTUAL SOURCE


1. Art III: "the judicial Power shall extend to all CASES... arising under this Const, the laws of 



the US, ..."



a. CASES can mean "causes of action" or as in Gibbs,  "a common nucleus of operative fact"


2. 1331 uses "civil action" language

Gibbs JD
A. FACTS: P sues D in fed ct over


1. Taft-Hartley Act (fed claim)


2. conspiracy to interfere w/ employment K (state claim)

B. fed ct dismisses fed claim but rules on state claim

C. TEST


1. PC JD exists whenever state and fed claims 



a. DERIVE FROM A COMMON NUCLEUS OF OPERATIVE FACT


b. and are such that P WOULD ORDINARILY BE EXPECTED TO TRY THEM ALL IN ONE JUDICIAL 




PROCEEDING


2. BUT this is a DISCRETIONARY test

C. TEXTUAL SOURCE


1. Brennan did not use 1331's different language ("civil action" instead of Art III's "cases")



a. b/c Mottley already protected state sovereignty



b. fed interests were protected by DISCRETIONARY NATURE of PC JD



c. like Osborn - read Art III broadly to protect fed interest in P's fed claim


2. Gibbs does NOT say PC JD DOES NOT go as far Art III; it just reinterpreted Art III

D. RATIONALE


1. P will want to try all his claims at once



a. if no access to fed ct for mixed fed & state claims, then P's fed claim will be miscontrued by 




state ct => fed claimant should not be deterred from presenting case in fed ct



b. SAME RATIONALE as in Osborn: read Art III broadly to protect fed interest in fed claims


2. JUDICIAL ECONOMY



a. avoid piecemeal litigation



b. FACT based test easy to apply


3. CONVENIENCE: P does not have to present lawsuit twice


4. FAIRNESS TO LITIGANTS


5. In Gibbs, scope of state claim was limited by preemption, so state claim was particularly 



important

E. AGAINST PC JD


1. possibility of jury confusion would justify separating state and fed claims

Finley NOJD (BUT OVERRULED BY 28 USC 1367)
A. FACTS: P tries to sue in fed ct


1. city & utility on state claim (no diversity, no fed ques)


2. US under Federal Tort Claims Act

B. FTCA can ONLY be brought in fed ct

C. SCALIA


1. AFFIRMATIVE grant of supplemental jd must be found w/i a statute


2. Gibbs is pendant claim jd, not pendant party jd like in this case



a. BUT whether adding new parties or not, fed gov't still has an interest in P's fed claims


3. Scalia cites Aldinger



a. BUT holding in Aldinger was that PP JD may be exercised so long as "Congress in the 




statutes conferring jd has not expressly or by implication negated its existence"




1. "or by implication" is overruled by 1367



b. AND Aldinger hints that PP JD should be exercised when where fed claim is one of which fed 




cts have EXCLUSIVE jd (like FTCA)

Owen NOJD

A. FACTS
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B. to allow ancillary jd would conflict with principle of complete diversity and undermine a specific 


Congressional intent

C. DISSENT


1. P did not initially bring claim against X


2. P did not know D would implead X => no collusion

D. MAJORITY'S ANSWER TO DISSENT


1. P does not need to collude b/c D will always implead X


2. if P's ancillary claim is allowed, P has found perfect way to avoid complete diversity rule

E. Supplemental JD is allowed to full extent of Const except where expressly or impliedly 


contravenes a specific limitation on that jd (eg 28 USC 1332)

F. Finley (until overruled) cast Owen into doubt b/c Finley presumes no supplementary jd

28 USC 1367

A. presumption that jd statutes permit supplemental jd to full extent of Art III unless the statute 


EXPRESSLY says otherwise (Gibbs)


1. GETS RID OF Aldinger's "or by implication" language


2. PP JD permissible in ALL FED QUES cases, except if fed statute conferring original jd 



specifically forbid it

B. restores Owen - presumption does not apply when P in diversity case brings a claim against 


third party inconsistent w/ complete diversity law

C. discretion allowed (Gibbs)


1. does claim raise a NOVEL and COMPLEX STATE LAW ISSUE? (state sovereignty concern)


2. does state law claim dominates federal claim?


3. has fed ct dismissed all claims over which it had original jd?


4. OR exceptional circumstances exist?


[IV. Finding the Proper Court]



[A. Venue]

VENUE is esp. important in fed cts (diameter of Texas < New York to California)

28 USC 1391

BASIC RULE: where D resides or where substantial part of events took place

a1-2,b1-2


For both div (a1) and fed ques (b1) cases, venue lies IN ANY DISTRICT WHERE ANY D RESIDES, SO LONG AS, IF THERE IS MORE THAN 1 D, ALL THE Ds RESIDE IN THE STATE CONTAINING THAT DISTRICT


For both div (a2) and fed ques (b2) cases, venue lies IN ANY DISTRICT IN WHICH A SUBSTANTIAL PART of the events or omissions giving rise to the claim occurred, or a SUBSTANTIAL PART OF PROPERTY that is subject matter of the adjudication is situated

a3,b3 (DEFAULT RULE)


For div (a3), any district in which ALL Ds ARE SUBJECT TO PERS JD


For fed ques (b3), in which ANY D CAN BE FOUND 

c

corporations reside in any district where they are subject to pers jd

d,e

[aliens and US gov't]

[NOTE: "residing" for venue purposes should be same as "citizenship" for div purposes (ie 


domicile)]

Leroy (cited in Bates)

A. FACTS


1. P is TX corp trying to obtain venue in TX for corp takeover case


2. P argues fed securities law preempts Idaho law


3. Pre1990: venue in fed ques cases where all the D reside OR where cause of action arose


4. P argued cause of action arose in TX b/c that's where INJURY WAS FELT


5. Ct denied venue in TX b/c excluded consideration of convenience to and effects on P


6. Ct used a balancing test



a. where evidence located



b. where events took place



c. what location is most convenient for witnesses, cts, D

B. RATIONALE


1. venue is about PROTECTING D after P gets initial choice of forum


2. BUT balancing test is too complex

Bates
A. FACTS


1. Debt collection agency sent a letter to P who had moved from PA to NY


2. Letter was forwarded to NY address


3. P sues for violation of FDCPA (fair debt collection practices act)


4. P argues venue exists in NY b/c substantial part of events giving rise to the claim took place 



in NY

B. PROCEDURE


1. LOOK AT PURPOSE OF VENUE STATUTE



a. to protect D


2. FIND PLACES WHERE SUBSTANTIAL PART OF EVENTS TOOK PLACE



a. LOOK AT FDCPA




1. not the same "effect" argument as in Leroy




2. here receipt of the letter is a critical act under FDCPA



b. both NY and PA?

C. Ct is wrong in saying Leroy is undisturbed


1. balancing test is no longer valid


2. where evidence is located is a secondary consideration



[B. Transfer of Venue in Federal Courts]

1404
A. TEXT


1. For CONVENIENCE of the parties and witnesses, in the interest of justice, dist ct may xfer any 



civil action TO ANY DISTRICT WHERE IT MIGHT HAVE BEEN BROUGHT

B. NOT A DISMISSAL, but a TRANSFER

C. CAN BE BROUGHT BY EITHER PARTY

D. Van Dusen

1. state law of TRANSFEROR CT is applied, not tranferee's law


2. change of venue should be change of courtrooms and nothing else

1406
A. if venue (or even pers jd), ct can order transfer

B. transferee's law is applied



[C. Forum Non Conveniens (FNC)]

Piper
A. FACTS


1. Ds from PA and OH


2. plane crashes over Scotland


3. lawyer's secretary in CA brings suit against Ds in CA



a. CA had good strict liability wrongful death laws



b. under Scottish law, suit can only be brought by relatives


4. Ds transfer from CA dist ct to PA dist ct w/ 1404


5. Ds try to dismiss and transfer to Scotland w/ FNC



a. decedents/heirs all Scottish



b. witnesses to the crash in Scotland



c. maintenance records in GB

B. INTERESTS


1. private interests



a. access to proof



b. expense of obtaining witnesses


2. public interest



a. difficulty of applying Scottish law

C. ARGUMENTS


1. P argues ct should not dismiss on FNC grounds if it would result in a less favorable choice of 



law for P


2. BUT Sup. Ct. answers



a. granting P's arg would make difficult choice of law analysis routine part of cases




1. BUT Kramer: choice of law is looked at anyway when venue is questionable



b. granting P's arg would attract foreign Ps to our ct and clog the system




1. BUT Kramer: Nah

D. WHAT LAW P GETS SHOULD NOT PLAY A ROLE IN DECIDING WHERE IS MOST CONVENIENT PLACE 


TO LITIGATE

E. EXCEPTION


1. if there is no procedure or remedy at all after transfer, ct WILL NOT DISMISS

F. CT MAY GRANT DISMISSAL W/ CONDITION THAT D WILL AGREE NOT TO SET UP OBSTACLES IN THE 


OTHER FORUM


1. EG "we will dismiss, if D does not plead stat lim in India"



a. this is ok; whether D complies is determined at outset of trial in India


2. EG "we will dismiss, if D agrees to comply to FRCP for discovery in India"



a. this is NOT OK; India cts will probably not enforce, as they lose time and money if D fails to 




comply


3. NOTICE: enforcement mechanism exists in both situations - go back to US and try the case


[V. The Erie Doctrine]



[A. State Law in Federal Court]

RULES OF DECISION ACT (§34 of 1789 Judiciary Act, will evolve into 28 USC §1652)

 "[T]he laws of the several states, except where the constitution, treaties, or statutes of the US 

shall o/w req or provide, shall be regarded as rules of decisions in trials at common law in 

the courts of the US in cases where they apply"

Swift
A. INTERPRETATION OF RDA


1. "laws of several states" means



a. state statutes



b. state constitution



c. local customs


2. STORY: fed judges in div cases NOT BOUND BY STATE COURT DECISIONS in state in which they 



sat

B. PURPOSE


1. promote UNIFORM NATIONAL LAW


2. BUT state cts later failed to follow fed c/l decisions

C. PROBLEMS


1. Black & White Cab FORUM SHOPPING



a. KY corp1 had exclusive K with railroad



b. KY corp2 wanted in on the action



c. KY law did not favor KY corp1 and exclusive K against public policy



d. so KY corp1 dissolved and reincorporated in TN, then sues in KY fed ct under div



e. KY fed ct used "general" law to find for KY corp1, even though they created div to avoid 




unfavorable law



f. Holmes DISSENT: "unconstitutional assumption of powers by the cts of the US"


2. FAILED TO CREATE UNIFORMITY

Erie
A. "THERE IS NO FEDERAL GENERAL COMMON LAW"

B. REASONS FOR OVERRULING Swift's interpretation of RDA


1. recent research of competent scholar ?!?


2. DISCRIMINATION - FORUM SHOPPING - NO UNIFORMITY - UNCERTAINTY



a. Black & White Cab problem




1. Px can sue Dx only in X state ct, so one choice of law




2. Py can sue Dx in X state ct or X fed ct under div, so since X fed ct uses different law than 





X state ct, Py can choose between two bodies of laws



b. what is counted as "general law"?


3. Swift interpretation of RDA is UNCONSTITUTIONAL



a. BEST ARGUMENT for constitutionality




1. diversity grant in Art III + "necessary & proper"





a. BUT what is purpose of div jd?






1. to avoid bias against out-of-state Ds






2. NOT to make substantive law





b. broad fed c/l is NOT NECESSARY TO AVOID BIAS



b. then what about create of fed c/l in admiralty cases?




1. purpose of grant in admiralty cases was UNIFORM maritime LAW => need fed c/l




2. whereas purpose of grant in div cases was avoiding bias

C. SUMMARY OF ERIE HOLDING


1. fed cts have no inherent common law making powers; they act pursuant to a statutory grant 



from Congress


2. grant of div jd in Art III does not empower Congress to make substantive law, so obviously 



can't delegate nonexisting power to fed cts

York
A. ISSUE


1. does a fed ct in a suit seeking equitable relief apply the state stat lim, which barred the action, 



or the more flexible fed equity defense of laches, which might have permitted the action?

B. AUTHORITY for laches: §2 of 1789 Judiciary Act

C. REJECTED CONCLUSORY LABELLING OF STAT LIM AS PROCEDURAL OR SUBSTANTIVE

D. TEST: is application of the fed law OUTCOME DETERMINATIVE?


1. look to Erie policy to figure out what Frankfurter means



a. outcome of litigation should be same whether in state ct or in a fed ct (to avoid bias)


2. FORUM SHOPPING: would application of the fed law cause Ps to forum shop? If P would 



choose one court over another, use state rule



a. VERTICAL UNIFORMITY b/w fed ct and state ct is the concern



b. HORIZONTAL UNIFORMITY (Swift) is dead


3. EX POST test: would outcome be different is fed or state ct?



a. WORTHLESS TEST; ANSWER IS ALMOST ALWAYS YES




1. eg difference b/w 20 days to file and 30 days to file IS outcome determinative in an EX 





POST way

E. if FRCP are not ex ante outcome determinative, fed cts should use them


1. allow for smooth operation of fed cts


2. don't want fed cts to have to learn two sets of rules

F. Is York constitutionally required? NO (Frankfurter says YES)


1. Congress, if it wanted to, could enact a 3 yr stat lim on div cases arising under state law


2. "necessary & proper" for procedural reasons + supremacy clause


3. WHY DEFER TO STATE LAW? WHERE DOES CT DERIVE AUTHORITY TO IGNORE §2 which 



instructs cts to apply traditional equity rules?



a. policy: in diversity cases, should defer to state law

Byrd
A. ISSUE


1. should state procedure that requires judge to determine if P is a "statutory employee" yield to 



the fed procedure of using a jury to determine that?

B. Under York, state procedure should be used b/c using fed procedure would be outcome 


determinative (though Brennan offers it is not as his weakest position in his EX POST analysis)

C. BALANCING TEST: weigh policies behind fed and state rules


a. strong fed policy against allowing state rules to disrupt the judge-jury relationship in the 



federal courts (SUGGESTED BY 7th AMENDMENT)


b. weak or nonexistent state policy of preferring judge determination of statutory employee issue

D. YORK/BYRD TEST

a. is state rule substantive?



1. YES: state rule applies



2. NO: go on




a. is fed rule ex ante (forum shopping sense) OUTCOME DETERMINATIVE?





1. NO: fed rule applies





2. YES: go on






a. BYRD: balance fed interest in preserving integrity of procedural system







1. STRONG fed interest: fed rule applies







2. WEAK fed interest: state rule applies

Hanna
A. ISSUE


1. P attempts to serve D with process according to FRCP 4 (which impliedly allows D to be 



served at home), but D asserts MA law requires service in hand


2. FRCP 4 designed to control service of process in div actions

B. Under York

1. state rule is NOT substantive


2. DOES NOT CREATE FORUM SHOPPING, so should NOT BE OUTCOME DETERMINATIVE


3. fed rule should apply

C. RDA is NOT the governing act


1. language in RDA: apply state law EXCEPT WHERE FED LAW PROVIDES O/W

D. RULES ENABLING ACT



"The Supreme Court shall have the power to prescribe, by general rules, the forms of 


process, writs, pleadings, and motions, and the practice and procedure of the dist cts of the US in 


civil actions"



"Such rules shall not abridge, enlarge, or modify any substantive right and shall preserve 


the right of trial by jury"


1. comes from Art III creation of fed cts (implicit is power to give them procedure)


2. AND necessary & proper clause (can delegate rulemaking power to fed cts)

E. What does SUBSTANTIVE mean?  SIBBACH TEST


1. "The test must be whether a rule really regulates procedure -- the judicial process for 



enforcing rights and duties recognized by substantive law and for justly administering remedy 



and redress for disregard or infraction of them"


2. Is Sibbach test too broad: if fed rule has procedural form and ANY procedural purpose => fed 



rule governs



a. contra plain language of REA: "shall not abridge ANY SUBSTANTIVE RIGHT"


3. ELY would strike down any rule that offended "substantive" state policy (even in fed ques 



cases ?!?)

F. D argues


1. EX POST ERIE says FRCP 4 does not control in light of conflicting state rule

G. CT says


1. outcome determinative "was never intended to serve as a talisman"



a. look to Erie policies




1. prevent discrimination by out-of-staters against in-staters




2. prevent forum shopping


2. should use EX ANTE test: would adoption of fed rule encourage Ps to forum shop?


3. STRONG ARGUMENT: ERIE cases don't apply to FRCP


a. ERIE has never been invoked to void a FRCP - True, there have been cases where ct has 




upheld state rule while loser argued that a FRCP governed (supplement p.81)




1. Ragan: stat lim continues to run until service made on D under KS law TRUMPS tolling of 





stat lim when complaint is filed under FRCP 3




2. IN THESE CASES, ruling was that FRCP was not as broad as loser claimed it to be (?!?)



b. TWO SEPARATE LINES OF CASES




1. ct can refuse to apply FRCP "ONLY IF the ADVISORY COMMITTEE, THIS COURT, and 





CONGRESS ERRED in their prima facie judgment that the rule in question transgresses 





neither the terms of the Enabling Act nor constitutional restrictions"



c. ARGUABLY PROCEDURAL ERGO CONSTITUTIONAL TEST




1. fed ct system, b/c of NECESSARY & PROPER, carries with it congressional power to 





make rules governing practice and pleading in those courts, which in turn INCLUDES A 





POWER to REGULATE MATTERS which COULD BE CLASSIFIED AS EITHER SUBSTANCE OR 





PROCEDURE

H. SUMMARY


1. HANNA/SIBBACH TEST


a. FOR FED RULE PROMULGATED UNDER REA...




1. if fed rule has procedural form and ANY procedural purpose, then it trumps state rule



b. REA's goal of providing uniform FRCP > RDA goal of vertical uniformity 

Walker
A. FACTS


1. P files diversity suit but does not serve process until state stat lim runs out


2. OK state law does not toll stat lim until D is served


3. FRCP 3 states action is commenced at filing of the suit

B. HISTORY


1. DIST CT



a. Ragan controls


2. APPELLATE COURT



a. OK rule is IN DIRECT CONFLICT w/ FRCP 3



b. but feels bound by Ragan
C. Petitioner argues


1. OK rule in direct conflict w/ FRCP 3


2. so if FRCP 3 w/i scope of REA and {necessary & proper}, FRCP 3 governs

D. Ct finds


1. indistinguishable from Ragan

2. first test: is there a "direct collision" b/w state and fed rule?



a. in Hanna and FRCP 4, YES




1. FRCP 4 was in conflict with a state PROCEDURAL rule



b. here with FRCP 3, no




1. "There is no indication that the Rule was intended to toll a state statute of limitations, 





much less that it purported to displace state tolling rules for purposes of state statutes 





of limitations"




2.  "In our view, in diversity actions Rule 3 governs the date from which various timing 





requirements of the Federal Rules begin to run, but does not affect state statutes of 





limitations"




3. state stat lim is deadline after which D may have peace of mind (FAIRNESS TO Ds is 





SUBSTANTIVE)

E. YORK/BYRD/HANNA/WALKER TEST


1. if fed rule promulgated under REA (Hanna)



a. does fed rule have procedural form and ANY procedural purpose? (Sibbach)




1. NO: then state rule applies




2. YES: go on





a. is STATE rule procedural or substantive?






1. PROCEDURAL: then fed rule applies (Hanna FRCP 4)






2. SUBSTANTIVE: go on







a. does fed rule explicitely say it displaces state substantive rules?








1. NO: then state rule applies (Walker FRCP 3)








2. YES: then fed rule applies


2. if fed rule promulgated by another source



a. is state rule SUBSTANTIVE?





1. YES: state rule applies




2. NO: go on





a. is fed rule ex ante (forum shopping sense) OUTCOME DETERMINATIVE?






1. NO: fed rule applies






2. YES: go on







a. BYRD: balance fed interest in preserving integrity of procedural system








1. STRONG fed interest: fed rule applies








2. WEAK fed interest: state rule applies

Burlington Northern
A. wrongly decided

B. should have used YORK/BYRD instead of HANNA/WALKER

Ricoh
A. 1404 conflicts w/ AL state law

B. probably should have followed RDA line

C. ct finds this is an exception to RDA


1. uses test that is Sibbach in form, but not in name, since Sibbach applies only to REA
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