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I. INTRODUCTION


	Outline of a Lawsuit


Preliminaries


Determine territorial jurisdiction; Determine subject matter jurisdiction; Draw up complaint; Determine proper venue; File complaint, which commences suit unless in jurisdiction where suit commenced by service; Serve process with return of service; Defendant can consent to jurisdiction, make a general appearance, a special appearance or a motion to quash.


Pleadings


Defendant can object to errors of form with a special demurrer; Objections to pleading errors are waived if not made immediately; Defend can make a motion for failure to state a claim for which relief can be granted; If a special demurrer is granted, plaintiff can amend complaint; Defendant answers complaint; Plaintiff replies and the pleadings are closed.


Discovery, Pre-Trial, Summary Judgment


Parties do discovery, which can include oral depositions, interrogatories and is often based on a discovery conference; Parties hold pre-trial conference; A motion for summary judgment may be made at any time after the complaint is filed.


Trial


Jury selection; Opening statements, plaintiff goes first; Plaintiff puts in his case in chief; Defendant presents its case in chief or can ask for a non-suit or directed verdict; Plaintiff makes concluding argument then defendant does so; Plaintiff makes closing argument and judge instructs the jury; Jury can return special or general verdict.


Post-Trial Motions


Either party can move for a judgment notwithstanding the verdict; Parties can move for a new trial.


Terminology


Trial: Plaintiff-Defendant


Appeal: Appellant-Appellee


Supreme Court: Petitioner-Respondent





II. HISTORICAL BACKGROUND


	There were three common-law courts: Exchequer, Common Pleas and Kings Bench. Common law dates back to 1066 and William the Conqueror.


William assumed domain over local justice under executive counselors.


Chancery emerged in the 16th century.


In 1848, the Field Code was established. It abolished the writ system and is the antecedent to the Federal Rules.


The Rules Enabling Act (of 1934?) delegated power to federal courts to make rules for themselves.


In 1938 the Federal Rules were adopted.





III.PLEADINGS


Generally


	Timetable for pleadings: Service must occur within 120 days of filing of complaint; the answer must be given within 20 days of the complaint unless state rules are different, defendant makes a Rule 12 motion, or 60 days if formal service waived; if the answer contains a counterclaim, the plaintiff must serve his reply within 20 days of the answer.


A. The Complaint and Motions Against the Complaint


Relevant Rules:


Rule 1. Scope and Purpose of the Rules


Rules “shall be construed and administered to secure the just, speedy, and inexpensive determination of every action.”


Rule 3. Commencement of Action


A civil action is commenced by filing a complaint with the court.


Rule 8. General Rules of Pleading


8(a). A claim for relief will contain three elements: 1. a short and plain statement of the grounds upon which the court’s jurisdiction depends; 2. a short and plain statement of the claim showing that the pleader is entitled to relief; and 3. a demand for judgment for the relief the pleader seeks.


Rule 9. Pleading Special Matters


Special matters must be pleaded with particularity if they are going to be raised at trial. These matters include: 9(a) denial of party’s legal capacity to be sued; 9(b) allegations of fraud or mistake; 9(c) conditions precedent; 9(d)(e) judgments or official documents on which the pleader plans to rely; 9(g) special damages; 9(h) admiralty jurisdiction.


Rule 10 Forms of Pleadings


10(b) Each claim should be set forth in a separate count.


Rule 12. Defenses and Objections


12(a) When Presented. Answer served within 20 days of service of complaint. the United States has 60 days from service. Responsive pleading shall be within 10 days of a more definite statement. 


12(b)(6) Failure to state a claim upon which relief can be granted.


12(c) Motion for judgment on the pleadings. Either party and move for a judgment on the pleadings after they are closed. If additional matter brought in, it will be treated as a Rule 56 motion.


12(d) Preliminary Hearings. The 12(b) defenses and 12(c) motion shall be made before the trial.


12(e) A motion for a more definite statement in order to better frame a responsive pleading that can be filed with regard to a complaint. The movant cannot resort to this unless he can not reasonably be expected to file an answer to the pleading in question.


12(f) Motion to strike. Either  party may move to strike from a pleading or defense any redundant, immaterial, impertinent or scandalous matter.


12(g) Consolidation of Defenses in Motion. Party can join more than one motion together, but if it makes a motion and omits one it can’t later make a motion so omitted unless exempted by (h)(2).


12(h) Waiver or Preservation of Certain Defenses. Defense of lack of personal jurisdiction, improper venue, insufficiency of process or insufficiency of service is omitted if waived under 12(g) or if not made under 15(a) or in a responsive pleading. (2) “A defense of failure to state a claim upon which relief can be granted, a defense of failure to join a party indispensable under Rule 19, and an objection  of failure to state a legal defense to a claim may be made in any pleading permitted or ordered under Rule 7(a), or by motion for judgment on the pleadings, or at the trial on the merits.”


Elements: 


-The complaint is the initial pleading in a lawsuit. Contains three elements: 1. jurisdiction; 2. claim; 3. prayer for relief.


-The legal theory on which the claim is based is not required to be given, although it can be given. All that is needed are the facts, but a conclusory statement is not sufficient. Also, the facts must fulfill the requirements of a rule of law.


-A claim is a statement of facts that if proved by the plaintiff entitles plaintiff to recover unless defendant can interpose a defense that absolves it of liability. It must give the defendant fair notice of the plaintiff’s claim and the grounds upon which it rests.


-The prayer for relief can ask for one of, or a combination of: money damages, injunctive relief or a declaratory judgment.


-The plaintiff gets the benefit of the doubt in the pleadings. 


-Under Rule 12 the motions that can be made under 12(a) through 12(f) must be consolidated according to 12(g). The exceptions are listed under 12(h)(2) and are 12(b)(6), 12(b)(7) and an objection of failure to state a legal defense to a claim. These three are so fundamental to the lawsuit they can’t be waived for procedural reasons, but otherwise the intent is to avoid piecemeal motion making.


-For a 12(b)(6) motion defendant assumes the facts in the complaint are true and says that plaintiff has failed to state a case nonetheless. No recovery is possible under any legal theory.


-If a 12(b)(6) is granted, plaintiff can amend complaint. If 12(b)(6) granted before responsive pleading, plaintiff can amend without leave of court; if after responsive pleading, plaintiff needs leave of court but will almost always get it.


-Averment: a positive allegation or assertion in a pleading.


-A successful 12(b)(6) generally is considered an adjudication on the merits.


-If outside material is introduced in support of a 12(b)(6) it becomes a Rule 56 motion for summary judgment.


-Although previously the affirmative defenses of 8(c) were used in a responsive pleading, they can now be used as part of a 12(b)(6) motion.


-Motions under 12(b) through 12(e) must be made before trial, and 12(f) and 12(g) can be made before and during trial.


-A 12(c) motion is the same as a 12(b)(6). The only difference is that a 12(c) is filed after the pleadings are complete whereas a 12(b)(6) is filed after complaint filed and either party can file a 12(c). 


Cases:


Dioguardi v. Durning: In his home-drawn complaint, P alleged that D sold his medicinal tonics at prices that were too low and also kept some. Court held that he had stated a claim for which relief could be granted. It showed just how unspecific a pleading can be.


Lodge 743 v. United Aircraft: P brought suit over strike settlement. D moved for more definite statement under 12(e). The information could not be had without discovery so it would have killed the suit. The 12(e) motion was granted but only required after discovery. 


Garcia v. Hilton Hotels: P suing D for defamation in two identical causes of action. One act of slander allegedly occurred at an employment meeting, the other for slander at a labor relations board meeting. Four elements of slander are: 1. oral; 2. publication; 3. defamatory; 4. injury. First of all, P did not allege publication, but the court said it could be assumed in a slander case. P also filed a complaint that included so many facts it raised the affirmative defense of conditional privilege for D on the employment hearing. D claimed conditional privilege for employment meeting and 12(b)(6) was denied. For labor board meeting those paragraphs of complaint were struck and court granted 12(e) to clarify possible defense of conditional privilege. 


American Nurses’ v. Illinois: P filed class action for sex discrimination under Title VII, 42 USC §2000e, and the 14th Amendment. District judge dismissed under 12(b)(6) because P based complaint on comparable worth claim and that not following comparable worth is not a violation of the law. Could comparable worth nonetheless provide an inference of discrimination? Circuit court allows complaint because “a complaint does not fail to state a claim merely because it does not set forth a complete and convincing picture of the alleged wrongdoing” and the court is willing to read into it evidence showing P may be entitled to relief.


Wrinkles: 


-Although relaxed pleading rules keep meritorious claims from being dismissed for procedural errors, they also allow more non-meritorious claims to enter the system and make it easier to file a strike suit.


-There are several 12(b)(6) strategies depending on how you feel about your complaint. Typically, if a judge grants a 12(b)(6) he’ll do so with leave to amend, so the plaintiff can amend the complaint if he’s not that attached to it. If plaintiff strongly believes in his principal, he could refuse to amend, suffer the dismissal and appeal the dismissal. If plaintiff wants to continue the action, he could proceed on his other claims then appeal the dismissal of that particular claim. Even if he wins, he can appeal that claim as it relates to damages. Generally, plaintiff can’t just take the dismissal and file another suit on the same facts because of res judicata, but plaintiff could ask for a 41(a) dismissal without prejudice, which is exempt from res judicata, then refile. Defendant, however, could ask that the dismissal be with prejudice.  


�


-A 12(f) motion to strike scandalous material is seldom used and is viewed with disfavor by the court. “It must be obviously false and unrelated to the subject matter of the action.” It will on rare occasions be used for pruning.


-The fact that a plaintiff’s chosen relief can not be granted does not mean that a 12(b)(6) will be granted.   


Policy: 


-The complaint is intended to be simple and brief, although in reality it often is not.


-There is generally no need for a real specific complaint because the gaps can be filled with discovery. 12(e) is not a substitute for discovery. After the 1946 amendments, the burden was on the defendant to show good cause for a Rule 12(e) motion because it was used too often, and now courts tend not to grant it.


-Res judicata makes it important to allow flexibility in the pleadings. If parties are only going to get one shot they shouldn’t be thrown out for procedural errors.


-A plaintiff will write a long complaint to pre-plead the judge or intimidate the defendant.


-Res judicata is based on not bringing cases over and over on the same set of facts. It’s designed to make the plaintiff give his best shot and also to avoid piece-meal adjudication.





B. The Answer


Relevant Rules:


Rule 8. General Rules of Pleading


8(b) “A party shall state in short and plain terms the party’s defenses to each claim asserted and shall admit or deny the averments upon which the adverse party relies.” Defendant can state if he is without knowledge of averment, but denials must meet substance of averments. If pleader wants to deny, he can specifically deny averments, generally deny the averments and specifically admit certain ones or generally deny all of them. If he generally denies, he could be subject to Rule 11 sanctions.


8(c) Affirmative defenses. These include: accord and satisfaction, arbitration and award, assumption of risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of consideration, fraud, illegality, injury by fellow servant, laches, license, payment, release, res judicata, statute of frauds, statute of limitations, waiver and any other matter constituting an avoidance or affirmative defense.


8(d) Effect of failure to deny. Where responsive pleading is required, those averments not denied will be deemed admitted.


Elements:


-The answer is the defendant’s response to the plaintiff’s complaint.


-Can do four things in answer: admit, deny, I don’t know or general denial.


-Liberal rules apply so that answers must be “so construed as to do substantial justice.”


-Both defenses and claims can be pleaded in the alternative, i.e. if it’s not A then it must be B.


-Five kinds of denials: 1. General denial, contests all aspects of complaint; 2. Specific denial, denies one averment; 3. Qualified denial, denies portion of an averment; 4. Denial of knowledge or information, defendant does not have knowledge sufficient to form a belief, like a full denial, subject to good faith; 5. Denial based on information or belief, defendant doesn’t have first-hand knowledge but believes averment is incorrect.


-Defendant has 20 days to make an answer, but if defendant files a Rule 12 motion the answer does not have to be given until the judge decides on the motion.


-If a general denial is not accepted, all the averments are deemed admitted and judgment is rendered for the plaintiff.


-The burden is on defendant to be more specific than plaintiff in the pleadings.


Cases:


Zielinski v. Philadelphia Piers: P filed complaint over forklift accident stating that the forklift “was owned, operated and controlled by defendant.” D denied that paragraph but did not tell P that the forklift actually was owned, operated and controlled by CCI. Although D was not acting in bad faith, but the court said he should have given a specific denial rather than a general denial. Defendant was estopped from denying agency because it prevented P from realizing its mistake. If relation back were allowed, the court likely would not have reached this result.


Oliver v. Swiss Club Tell: P’s appealed from a summary judgment for Swiss Club Tell on the ground that it is nonexistent. P contended D couldn’t deny it was an unincorporated association based upon lack of information or belief when it had the knowledge to know it. Therefore, P could have deemed it stipulated that Swiss Club Tell was an unincorporated association, but it left the issue open for adjudication in the pretrial conference.


Wingfoot California Homes v. Valley Bank: Introduced the idea of negative pregnant. P made complaint for $150 for attorney’s fees and D denied it. The court took this as a negative pregnant--a negative pregnant with possibilities--and set fees at $100 when P moved for summary judgment.


Ingraham v. United States: P sued D over injuries. After trial, D moved to limit damages under a statute that limited malpractice awards. The court held that it was an affirmative defense and that D did not raise it in a timely fashion during the pleadings. The reason for this was that an affirmative defense raised at too late a time would be an unfair surprise for P.


Wrinkles: 


-A conjunctive denial occurs when the defendant uses the exact same words in the denial that plaintiff used in the complaint. The conjunctive denial used in Janeway was deemed misleading so everything was deemed admitted.


-In deciding whether an affirmative defense has been raised in time, a key consideration is whether it is an affirmative defense. The test for non-enumerated affirmative defenses: any new matter or issue not embraced by the complaint should be pleaded as an affirmative defense.


Policy: 


-The rationale for pleading affirmative defense is notice-giving to the plaintiff and also because defendant is particularly knowledgeable of the existence of affirmative defenses. Otherwise, the plaintiff might not have any way of knowing about affirmative defenses.


-The defense has an obligation to fairly meet the substance of the averments, but it doesn’t want to reveal so much it gives its defenses away.


-Someone had to get hurt in Zielinski, and the court chose to place the burden on the defendant because defendant was in the best position to head off the problem.





C. Allocating the Burden of Pleading


Elements:


-Burden of pleading usually assigned to the party who has the burden of production on an issue.


-Plaintiff has the burden of production on two types of issues: 1. Matters so basic to the action that he can not prevail without them; 2. If defendant establishes a defense, plaintiff has the burden of production of facts to evade the defense.


-Matters basic to the action are the gravamen, or core, of the complaint. Typically, the burden of pleading, production and persuasion remain with the plaintiff for the gravamen.


-The burden of pleading defenses is on the defendant.


-Two types of burden of proof: 1. Burden of production is the burden to produce enough evidence that a reasonable jury could find for that party, otherwise the judge will direct a verdict against the party with the burden of production if it fails to meet it; 2. Burden of persuasion is the burden of proving something by a preponderance of the evidence. (Burden of pleading different from these.)


-There is no test for allocating the burden of pleading. Several factors can be considered, though.


-Two factors that Kramer feels are conclusory and therefore not to useful are that a party need not prove a negative, and that the burden should be on the party to whose case the facts are essential.


-The easy way to allocate burdens is to look to statutes, particularly for affirmative defenses, but sometimes they’re vague and don’t say. Nonetheless, the statute is the best place to start and then you can look at various factors.


-Kramer therefore suggests three factors, not a test, to help determine where the burden of pleading should be.


	1. Who has the better access to the information/evidence prior to discovery


	2. Look to probabilities. If some type of case goes for one party 99 out of 		100 times, make the other party prove the exception


	3. Public policy. With slander, for instance, if you want to protect free 		speech you put the burden on the plaintiff to prove falsity. If you want to 		protect the truth you put the burden on defendant to prove the truth.


Cases:


Gomez v. Toledo: P filed suit under §1983 saying that D had violated his right to procedural due process. D claimed he was entitled to qualified immunity. Question whether P obligated to allege D acted in bad faith to state claim or whether D must plead good faith as an affirmative defense. Court looked at various factors to determine where burden of pleading should rest. The court says legislative history shows nothing about P having burden, and when the legislature is silent you look to common law. Generally, the legislation is plaintiff-friendly. Also D more likely to have knowledge. The court determines that good faith is an affirmative defense, and P should not have to anticipate it. Kramer believes the best argument was access to information. In his concurrence, Rehnquist argued that the burden of persuasion might shift, perhaps because of different access to information. 


See also Burdine v. ???


Wrinkles:


-A defendant can win by putting up a successful defense or by waiting for plaintiff to fail to carry his burden of production.


Policy: 


-Carrying the burden can be a big deal, but it often is not. Typically it’s not an issue at trial.


-The burden of pleading does matter, though, because it sets the stage for the burdens that follow, and these are particularly important in the context of discovery and breaking ties at trial.


-Throughout the pleadings there is a policy of repose. Why is plaintiff in court. Plaintiff has the burden of showing how something went wrong. This goes back to the gravamen of the claim.





D. Amendments


Relevant Rules:


Rule 15. Amended and Supplemental Pleadings


15(a) Amendments. A party can amend its pleading once any time before a responsive pleading is served, or, if no responsive reading is permitted, within 20 days after pleading served. Otherwise, it may amend only by leave of the court, which shall be freely given when justice so requires, or by written consent of the adverse party. A party has 10 days to respond to an amended pleading or the time remaining to respond to the original pleading, whichever is longer.


15(b) Amendments to Conform to the Evidence. “When issues not raised by the pleadings are tried by express or implied consent of the parties, they shall be treated in all respects as if they had been raised in the pleadings.” Amendment of the pleadings to conform may be made at any time, even after judgment, but failure to do so does not affect trial on the issues. “If evidence is objected to at the trial on the ground that it is not within the issues made by the pleadings, the court may allow the pleadings to be amended and shall do so freely when the presentation of the merits of the action will be subserved thereby and the objecting party fails to satisfy the court that the admission of such evidence would prejudice the party in maintaining the party’s action or defense upon the merits.” The objecting party can get a continuance.


Rule 15(c) Relation Back of Amendments. Amendments relate back to the date of the original pleading when, (1) permitted by law, (2) “the claim or defense asserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth in the original pleading, or (3) 2 is satisfied and it changes party or name of party within 4(m) period for service for summons and the new party will not be prejudiced maintaining a defense and “knew or should have known that, but for a mistake concerning the identity of the proper party, the action would have been brought against the party.”


Rule 15(d) Supplemental Pleadings. Upon motion of a party the court will on terms that are just allow the party to serve a supplemental pleading with occurrences that have happened after the original pleading was filed. Permission will be granted even if the original pleading was defective.


Elements:


-Rule 15 sets out a liberal policy toward amendments.


-Some amendments are allowed as of right, and others must be done with leave of the court.


-With amendments, the burden is on the moving party to show why they should not be allowed.


-Those allowed as of right are the one set a party gets before the responsive pleading is served, or, if there is no responsive pleading, those done within 20 days of the original pleading. A motion is not a responsive pleading, so something like a 12(b)(6) will not foreclose the free amendment.


-Those allowed by leave of the court, or consent of the other side, shall be given as justice so requires but will be denied if they cause actual prejudice to the other party. Even amendments done to reflect material presented at trial shall be freely given if justice requires.


-The change allowing for relation back within the 4(m) period for service of the summons would have allowed Ronnie Schiavone to win because he did do so within the 120-day period.


-When there is express or implied consent, a party can move for a 15(b) amendment. 


Cases:


Moore v. Moore: P, father, filed a custody suit against D, mother. After trial, D filed a 15(b) motion to conform to the evidence as well as a motion for counsel fees. The court granted motion to conform, granting D custody, child support, separate maintenance and counsel fees. P appealed court’s use of 15(b). Court said on custody that P was on notice on custody; that child support was a logical enough inclusion to put P on notice; that inclusion of visitation rights not contested; that there was no prejudicial surprise in including attorney’s fees; and that spousal support evidence was admitted for another purpose therefore not included.


Beeck v. Aquaslide: P injured while using a slide thought to have been manufactured by D. D admitted that it “designed, manufactured, assembled and sold” the slide but later, after the statute of limitations for a personal injury suit had expired, discovered it had not. The court found that D did not act in bad faith, there was no prejudice to P (could still win at trial and was not foreclosed from suing others) and that D had not lacked in diligence in inspecting the slide. A key to the finding that there was no prejudice was the likelihood that there was fraud and that P was not barred from a new action thereon. The lack of bad faith also lessened the prejudice. Trial court didn’t abuse discretion in allowing D to amend.


Worthington v. Wilson: P filed complaint against “three unknown named police officers” on the last day of the statute of limitations. Several months later, P amended the complaint to name the police officers. The trial court allowed for relation back under the liberalized Schiavone rule regarding naming of defendants. However, on appeal, the court held that relation back only occurred when there was a mistake not naming “unknown” defendants.


Schiavone v. Fortune: A 15(c) case done before, as one might expect, the Schiavone rule loosened up 15(c). P sued D but sued Fortune instead of Time. By the time the complaint was amended and served on Time, the statute of limitations had run. Although it was still done within the window for service of process, the Supreme Court did not allow relation back because it said Time had not received actual notice before the statute expired. Time was named too late.


Wrinkles: 


-In diversity cases commencement for relation back purposes will sometimes be on the date the summons was served.


-If a state rule is more liberal on relation back, the pleader gets the benefit of it.


-An objection to amendment for material introduced at trial will seldom be granted, and the objector’s best bet is to argue that the amender intentionally withheld the information.


-An objection to amendment for material introduced after trial is even less likely to be granted because the objecting party had an opportunity to speak up at trial and his failure to do so may be seen as implied consent.


-An exception would be for evidence that was introduced for one issue that’s later used to amend the pleadings toward another issue because the objecting party’s failure to object could not be seen as implied consent.


-Generally, failure to object is seen as implied consent. Therefore, it behooves a party to object to any material not in the pleadings presented at trial. However, an objection will likely lead the other party to request a leave to amend at that point, and a non-issue may turn into an issue.


-A party can get a continuance to respond to counter an amendment to conform to the pleadings, so time isn’t a problem, but there can still be prejudice from bringing up something later than sooner.


-A continuance also may be untenable in a jury trial.


-One reason to make a 15(b) claim is for res judicata purposes to get it on the record that these issues were adjudicated and can’t be adjudicated at another trial.


-One way to get around the “unknown” defendant problem of Worthington would be to simply name random defendants and make a purposeful mistake that would allow relation back.


-15(c) comes up because of the statute of limitations, and the statute is there because evidence get stale, and we want parties to know in a timely manner if they’re suing or being sued.


-With de novo review, the appellate court gives no weight to the trial court, and it’s typically done with reference to a rule of law. If the standard of review is “clearly erroneous,” the court is looking at an issue of fact and there is a great deal of deference given to the previous decision.


Policy:


-Typically under the common law a party was barred from proving material it had not pleaded, but the Federal Rules are quite tolerant so long as it doesn’t prejudice the other side.


-One big question on whether to grant a 15(b) motion is whether it will prejudice the non-moving party. That’s why the court looks for express or implied consent or evidence that the party was on notice during the proceedings.


-Objections are lost in 15(b) terms because it’s assumed that if material really is prejudicial it will be objected to at the time.


-There is a definite prejudice against the non-moving party in a 15(b) motion, but the court has decided there is greater merit in getting amendments that conform to the evidence.


-Where one party or the other would be prejudiced under a 15(b) motion, the court looks to which party better had the ability to avoid the problem and puts the culpability on that party.


-There is a balancing in a 15(c) amendment, as there is throughout Rule 15, between getting a fair trial and unduly prejudicing a party. Do we want to lean on technicalities or get the right party involved?





E. Policing the Pleading Process


Relevant Rules:


Rule 11. Signings of Pleadings, Motions, and Other Papers; Representations to Court; Sanctions.


11(a) Signature. All pleadings, written motions and other papers shall be signed. Unsigned papers can be stricken.


11(b) Representations to Court. The signer “is certifying that to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances--” (1) not being presented for improper purpose like harassment, (2) claims are warranted by existing law or are nonfrivolous argument for extension, (3) the allegations have evidentiary support or are likely to have it after discovery, (4) denials are warranted on the evidence.


11(c) Sanctions. If 11(b) violated the court may impose sanctions. (1) How Initiated. (A) By Motion. Motion shall be served separately but shall not be filed with court unless 21 days after the motion the challenged material has still not been taken out or corrected. Court may award attorney’s fees to prevailing party. (B) On Court’s Initiative. The court, on its own initiative, can direct a party to show cause why it hasn’t violated 11(b). (2) Nature of Sanctions. Limitations. Sanction limited to what’s sufficient to deter. Could be directives of a nonmonetary nature, order to pay a penalty to the court, order to pay attorney’s fees and costs of the violation. (A) Monetary sanctions can not be awarded for the violation of 11(b)(2). (B) Monetary sanctions not awarded on court’s initiative unless certain factors exist. (3) Order. When giving sanctions, the court shall explain itself.


11(d) Inapplicability to Discovery. 11(a) and 11(c) do not apply to discovery matters subject to Rules 26 and 37.


Elements:


-Four-Part Test of Sanctionable Material


1. No improper purpose such as harassment, delay or unnecessary expense


2. Warranted by existing law or by a nonfrivolous argument for the extension or modification of law


3. Allegations have factual support or likely will after further opportunity for discovery


4. Denials are warranted on the evidence


-A lawyer must make “reasonable inquiry” before signing a pleading but this is not too extensive. According to Szabo, it depends on the amount of time available to investigate and the likelihood that investigation will turn something up but it does not require steps that are not cost justified.


-If a lawyer learns a pleading is bad after it is made, he still must withdraw it, because he can later be sanctioned for advocating it.


-Bad faith not necessary for Rule 11 sanctions.


-The 21-day period in which a party can withdraw a pleading before Rule 11 motion goes to court is a safe harbor.


-However, if a party takes a voluntary dismissal under 41(a)(1)(i) the court retains the right to file Rule 11 if it believes the case was filed without reasonable inquiry.


-The court retains inherent Rule 11 powers.


-One test of whether an argument is frivolous is to decide whether it has been completely foreclosed in that jurisdiction. It may be sanctionable if it’s completely foreclosed in that jurisdiction.


-Typically, money sanctions go to the court, but with an 11(b)(1) harassment sanction the money can go to the opposing party. This sanction is for attempt to harass, cause unnecessary delay or needlessly increase the cost of litigation. Fees should not exceed costs directly and unavoidably caused.


-In Szabo, Easterbrook has a two-part test for sanctionability: 1. frivolousness (objective) and, 2. improper purpose (subjective).


Cases:


Szabo-Digby v. Canteen: P filed complaint in the district court and requested expedition. Shortly before D’s papers were due, P moved for voluntary dismissal under 41(a)(1)(i) and moved over to the state court. D moved for Rule 11 and §1988 damages against P for federal suit. The court said §1988 did not apply and then looked at P’s complaint in context of Rule 11. P’s complaint contained three causes of action: that the Board engaged in racial discrimination, that board violated the due process clause and that it violated state laws. Court looked at first two. On due process, P claimed three elements: that it had a property right in due process, that it did not get enough due process and that decision wrong on merits. Court called due process claim, “whacky, sanctionably so.” Due process frivolous because it was not warranted by objective law. On racial discrimination, P said it had black participants, D did not and that it lost contract despite better bid, therefore prima facie case of racial discrimination. Court disallowed part of racial discrimination claim and set aside rest for remand. 


Greenberg v. Hill: P filed suit against D’s and did extensive research beforehand but still made some mistakes. D’s learned of the suit against them from a newspaper article and after the suit was dismissed they moved for Rule 11. The district court denied the motion, and the circuit court affirmed. Court said standard is objective reasonableness under the circumstances. Court said no legal errors and some avoidable errors of fact. Nonetheless, the complaint was not frivolous and P made sufficient inquiry.


Rodgers v. Lincoln Towing: P’s car was towed, and, after a convoluted sequence, he ended up spending a night in jail for allegedly throwing paint on D’s building. He filed suit with a laundry list of constitutional and other claims. The court called many patently frivolous and found that P had not made reasonable inquiry on the law. P sanctioned for “clear-cut” violation.


Wrinkles:


-Sanctions can go to the party and not just the lawyer if the court feels the party is to blame.


-28 USC §1927 also allows court to shift costs for vexatious proceedings.


-A temporary restraining order usually lasts 10 days and gives you time to get a preliminary injunction and then a permanent injunction. A TRO is given on a cursory look at the merits.


-Due process says you can’t be deprived of life, liberty or property without due process of law.


-The filing of a Rule 11 motion can itself be sanctionable.


-Rule 11 does not preclude a party from initiating an independent action for malicious prosecution or abuse of process.


-It can be actionable to adhere to a position when it’s clear you’re on the losing side.


-There is an inherent between Rule 11 sanctions and Rule 8’s imprecation for a short and plain statement.


-The original Rule 11 was hardly ever applied because it required proof of bad faith (quite difficult), and sanctions were too drastic (you lost the claim).


Policy:


-Original federal rules influenced by legal realists which said judges create new law every time they decide cases so pleadings as screening device minimized. Later tightening of Rule 11 could be seen as return to legal formalism.


-Rule 11’s main effect is to prevent plaintiffs from asserting claims that have no basis in law.


-Sanctions go to the court unless they should go to the other party for deterrence (this is generally only for harassment). This is a switch from a fee-shifting to a deterrence-based system. Removing the incentive for the other party lowers sanctions because that party has less reason to file.


-The 1983 amendments really stiffened Rule 11, mandatory costs, etc., but the 1993 amendments loosened it back up a bit.


-Rule 11 is a response somewhat to the presumption that the high cost of civil litigation is due to frivolous claims.


-It’s the party’s responsibility to find law relevant to its case, and it may foreclose a case. Given the possibility that the other party will waive dispositive arguments, why, under Rule 11, couldn’t a party bring that suit? Kramer says the system isn’t geared toward giving parties a chance of winning on longshots predicated on the other party’s screw-ups. Rule 11 therefore discourages using the law tactically rather than substantively.


-In 1983 the standard for extension of the law was good faith, after 1993 it was nonfrivolous and that is still sufficient to cut out the whack jobs. The danger in these rules is throwing out the test cases with the frivolous cases so there’s always a tradeoff.


-Since the rules were initiated in the late 1930s there has been a desire to make sure that meritorious claims made it to court and were not tripped up by form problems. However, there has also been a desire to weed out nonmeritorious claims, and Rule 11 lives on the cusp of the tension between weeding out too little and too much.


-Another problem with toughening up Rule 11, as the courts did in 1983, was the increase in satellite litigation. It also altered judge’s attitudes and sometimes led to judicial impatience








�
IV. DISCOVERY


Generally


	-Five types of discovery tools: 1. Automatic disclosures; 2. Depositions; 3. Interrogatories; 4. Requests for Inspection of Documents or Property; 5. Requests for Mental or Physical Examination.


-Scope: Any relevant material that is not privileged.


-Objectives: 1. To obtain evidence that might not be obtainable later; 2. Issue Formulation; 3. To develop new leads and head off unfair surprise; 4. Possible summary judgment if issues pared away; 5. Possible settlement if all the information is out in the open.


-Discovery is an aid, not a crutch.


-Discovery decisions are seldom appealed. Partly because a party can not appeal until there is final judgment. In that regard, there are alternatives: 1. A party could fail to comply, get case dismissed and then appeal; 2. have discovery decision appealed after trial (not too effective because appellate courts tend to see discovery error as insubstantial); 3. get cited for contempt and appeal immediately.


-The benefit of broad discovery is that it eliminates the advantage a rich party enjoys over a poor one. The cost is that it may induce parties to become lazy.


 


A. Rule 26


Relevant Rules:


Rule 26. General Provisions Governing Discovery; Duty of Disclosure


These are brief descriptions. Refer to rules for full text.


26(a) Required Disclosures; Methods to Discover Additional Matter.


(1) Initial Disclosures.


Automatic disclosures include: (A) names and addresses of those likely to have discoverable matter relevant to disputed facts; (B) copies or descriptions of relevant documents in party’s possession; (c) computations of damages; (D) insurance agreements. The disclosures made within 10 days of discovery meeting. 


(2) Disclosure of Expert Testimony. (A) Party shall disclose expert witnesses; (B) party shall disclose report on testimony of retained experts, including opinions, data, background, etc.; (C) shall be made 90 days before trial.


(3) Pretrial Disclosures. (A) name and addresses of witnesses whom the party plans to present; (B) designation of witnesses whose testimony will be presented by deposition; (C) document identifications for those the party plans to use. These shall be made 30 days before trial. 


(4) Form of Disclosures; Filing.


26(b) Discovery Scope and Limits.


	(1) In General. “Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any party, including the existence, description, nature, custody, condition, and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter. The information sought need not be admissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.”


	(2) Limitations. Court shall limit discovery if it discovers that: (i) discovery is unreasonably cumulative or duplicative or could be had from another source that is less burdensome and expensive; (ii) the party seeking discovery has had ample opportunity to obtain the information; (iii) the burden of the discovery outweighs its benefit.


	(3) Trial Preparation: Materials. “Subject to the provisions of (b)(4), a party may obtain discovery of documents and tangible things otherwise discoverable under (b)(1) and prepared in anticipation of litigation or for trial by or for another party or by or for that other party’s representative (including the other party’s attorney, consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of the party’s case and that the party is unable without undue hardship to obtain the substantial equivalent of the materials by any other means. In ordering discovery of such materials when the required showing has been made, the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.” Can get previous statements made by a party.


	(4) Trial Preparation: Experts. (A) Any expert may be deposed; (B) A party may through interrogatories or depositions discover material from an expert retained but not expected to be called upon exceptional circumstances; (C) Party seeking discovery shall pay expert.


(5) Claims of Privilege or Protection of Trial Preparation Materials. When a party claims a privilege, it shall do so expressly and describe the material not disclosed to determine whether it should be privileged.


26(c) Protective Orders. Upon motion of the party from whom discovery is 		sought the court may make as justice requires an order to protect a 		person from annoyance, embarrassment, oppression, or undue burden 		or expense the following (1) that the disclosure or discovery not be had; 		(2) had only on specified conditions; (3) only by a different method; (4) 		that certain matters not be inquired into; (5) that no one else be present; 		(6) that the deposition be sealed; (7) that trade or other secrets be 			protected; (8) that parties simultaneously file documents.


26(d) Timing and Sequence of Discovery. A party may not seek discovery from 		any source before the parties have met for 26(f) meeting. Otherwise 		discovery in any sequence.


26(e) Supplementation of Disclosures and Responses. A party is under a duty 		to supplement its initial disclosures under these circumstances: (1) at 		appropriate intervals additional or incorrect matters from automatic 		disclosure; (2) also under duty to amend interrogatory, request for 			production or request for admission.


26(f) Meeting of Parties: Planning for Discovery. At least 14 days before 16(b) 		scheduling order due, parties shall discuss possible settlement and 		discovery plan, which will indicate: (1) changes in 26(a) under local rule; 		(2) subjects on which discovery needed; (3) proposed limitations; (4) any 	other orders under 26(c) or 16(b). Attorneys responsible for meeting and 		written report to court.


26(g) Signing of Disclosures, Discovery Requests, Responses and Objections. 		(1) parties shall sign disclosures; (2) Parties shall sign discovery 			requests, response or objection and certify that after a reasonable inquiry 	it is: (A) consistent with rules or argument for good faith extension; (B) not 	done to harass; (C) not unreasonably burdensome. Unsigned requests, 		responses and objections will be stricken. (3) Court can impose 			sanctions, including reasonable expenses.


Elements:


-26(a) sets out what needs to be disclosed, 26(b) sets out the scope of discovery.


-Relevant non-admissible information can include leads, legal theories, and the identity of witnesses.


Work Product/Privilege/Immunity


-Material is privileged if it would be protected against disclosure at trial.


-Attorney-client privilege extends only to confidences made by the client to his lawyer, it does not extend materials passed on to the client or all preparation for trial work done by the lawyer.


-With work product, absolute immunity applies to subjective thoughts, legal theories, conclusions, opinions, mental impressions. Qualified immunity applies to all other material prepared for trial.


-Three-part test for whether work product material will be turned over. It will be done only on a showing that the discovering party:


	1. Has substantial need


	2. Is unable without undue hardship


							(Test of Hardship)


							i. Cost of getting info another way


							ii. Finances of seeking party


							iii. Hostility of the witness


	3. To obtain the substantial equivalent


-Although the discovery of documents can be barred by the absolute work-product immunity rule, the contents can be inquired about through interrogatories or requests for admissions. Even then, the questions must deal with facts and law and not just legal theories.


Expert Witnesses


-On experts, independent and employees, to be called at trial, the automatic disclosure includes the expert’s name and a report including the expert’s opinions, data, exhibits, qualifications, compensation and list of other cases. The opposing party may also depose the expert.


-On experts retained but not to be called at trial, their opinions can not be discovered without exceptional circumstances, which could be that there is only one expert in the field.


-Unretained experts’ opinions are not available through discovery.


-An expert who happens to be an actor or viewer of occurrences in lawsuit it a participant expert and is treated as an ordinary witnesses.


-When a party has decided it will call an expert, it must supplement with the name of the expert and a written report.


-An expert witness is a paid witness.


Type of Expert		Discoverable? 	Under What Circumstances?


Retained, Use at Trial	Yes			Automatically


Retained, Not Used at Trial Maybe		Exceptionable


Not Retained, Not Used	No			Never


Other Material


-Insurance agreements are automatically discoverable even if not necessarily admissible.


-Other financial material is not generally not discoverable under 26(b)(2).


-Three types of mandatory disclosure: 1. automatic disclosure before discovery; 2. automatic disclosure later of expert testimony; 3. automatic disclosure of witnesses and exhibits intended to be used at trial.


-The pre-discovery automatic disclosure has four categories: 1. Occurrence witnesses; 2. Description of documents and tangible things; 3. Computation of damages; 4. Insurance agreements.


-First pre-discovery disclosures will be no later than 85 days after the defendant first moves or answers.


-A party that fails to comply with mandatory disclosure may find that evidence is not admissible at trial.


-If a discovery request has been made of a party, and it knows the material is privileged, instead of just holding it back it must describe the nature of the material.


-Rule 26(g) is the sanctions element of this area of discovery. It supplements Rule 37 and says court can give sanctions.


Cases:


Lindberger v. General Motors: D refused to answer three of P’s interrogatories because of privilege because it would be inadmissible at trial. Court said it was not important at that stage whether it was admissible at trial. What was important was the relevance of the material. Also, info lost privilege because it was prepared for business and not for trial.


Hickman v. Taylor: Work product immunity case. P suing over tug boat accident. Shortly after accident, D’s attorney interviewed witnesses and took statements. P asked for those statements, and D claimed it was privileged matter prepared for litigation. Court said basic question was whether discovery devices can be used to get materials prepared for litigation. Court said material was outside attorney-client privilege, but was it covered by work-product privilege? Court said not all written material prepared by counsel free from discovery, but this material was because it involved mental impressions. Mental impressions absolutely privileged. Also, the burden was on the discovering party, and he could have gotten the information from other sources


Perry v. W.S. Darley & Co.: P hurt by pump on fire truck. D asked for disclosure of experts who inspected truck after accident. P said it was privileged and work product. Court denied request because as P pointed out it had not decided whether to use them at trial and would reveal those it had called later. Also they were not participant experts because they did not play a role in the actual events.


Wrinkles:


-There is a conflict between 26(b)(3), which protects from disclosure of mental impressions, and Rules 33(b) and 36(a), which allow request for admissions involving this material.


-Material with absolute work product immunity in one litigation will likely have it in another.


-Numerous courts have opted out of federal rules and adopted their own rules for discovery.


-In Perry, were the “experts” really more like witnesses?


-If you don’t want a memorandum to be seen, you can have a judge view it in camera.


-If another lawyer is using interrogatories to get at mental impressions and around bar to work-product, the responding lawyer can frame answers so carefully that they do not reveal mental impressions.


-26(b)(3) protects the actual document but doesn’t stop the discovering party from asking what’s in it.


-There are four criteria for testimony of capacities: 1. memory, 2. perception, 3. narration, 4. veracity. With hearsay you can’t test these so it’s not admissible. Rank hearsay violates all four.


Policy:


-Work product immunity runs against the general tenor of open disclosure of discovery, yet allowing the material in runs against the adversarial relationship between lawyers.


-The policy for protecting work-product material is: 1. no piggybacking on other lawyers’ work; 2. preserve adversarial process; 3. do not deter lawyer.


-If there were no work-product immunity, lawyers would never write anything down. They would just keep it all in their head.


-Opinions get a lot of protection because they touch on all facets.


-Purpose of work product is 1. to make each side do its own work; 2. to ensure that lawyers don’t have reason to fear recording their mental impressions.


-Only thought processes absolutely protected.


-Some reasons for getting around work product when getting witness statements from other party: other party got a fresh account; hostile witness; could be used for impeachment. The lawyer could black out his notes, but a party couldn’t get the statements if it already had a chance to do so.


-If the witness statement remains protected by work product can inquire about it in interrogatories. 


-It is difficult to discover information from experts retained but not to be called and impossible to get discovery on unretained experts, because these experts theoretically are not being used because they’re good for the other party, and there’s no reason why one party should do another party’s work. It would also inhibit a party from trying to find experts if it were in jeopardy of finding those who weren’t on its side.


-Automatic disclosures are intended to make cases move faster, provide more total discovery and force parties plead more specifically (only things alleged with “particularity” in the pleadings are discoverable.


-The arguments against it are that it will force more unnecessary disclosure, it’s too early, will spawn satellite litigation and undermines attorney-client relationship.


-There is a tension between favoring rich parties who can crush others in discovery and favoring lazy parties who sit back and wait for others to do their work.


-A party has to disclose the names of ordinary witnesses but not necessarily experts (if they are not to be used at trial at not retained). The rational is that there are a finite amount of ordinary witnesses but you can always get an expert.


-Also experts to be used at trial are fully deposable because you want to be able to prepare for cross-examination.


-The duty to supplement arises because the other side may have detrimentally relied on the tacit assurance that all witnesses had been found.


-Seeking a protective order may be preferable to raising particular objections to questions because it could forestall a whole line of questioning. 





B. Depositions (Rules 27-32)


Relevant Rules:


Refer to text for full text of rules.


Rule 27. Depositions Before Action or Pending Appeal.


27(a) Before Action. (1) Petition. Person who desires to perpetuate testimony may petition to take deposition before court case begins. Must show: 1 that he expects to be a party; 2. subject matter of expected action; 3. reasons for desiring perpetuation; 4. names of adverse parties; 5. names of people to be examined. (2) Notice and service. Petitioner shall then serve notice on each person with a copy of the petition. (3) Order and examination. If the court is satisfied that perpetuation of the testimony will prevent a failure or delay of justice, it can order the persons designated to respond to deposition or interrogatories. (4) Use of Deposition. If it could be used in court for this action, it may be used in any subsequent action involving the same subject matter.


27(b) Pending Appeal. If done to perpetuate testimony pending appeal in the event of further proceedings in district court, person requesting shall show whom he’d like to depose or serve interrogatories on and why. Court will grant when failure to do so would prevent justice.


27(c). Perpetuation by action. Does not limit power of court to entertain action to perpetuate testimony.


Rule 28. Persons Before Whom Depositions May be Taken.


28(a) Within the United States. Shall be taken before an officer able to administer oaths.


28(b) In foreign countries. 


28(c) Disqualification for interest. Can’t be taken before relative or employee of parties or attorneys or by someone with financial interest.


Rule 29. Stipulations Regarding Discovery Procedure.


Parties can stipulate own deposition procedures but can not extend time without leave of the court.


Rule 30. Depositions Upon Oral Examination.


30(a) When depositions may be taken; When leave required. (1) Party may do without leave of court except as specified by (2) and attendance can be compelled by subpoena. (2) Party must obtain leave of court to depose prisoner or if (A) a deposition would result in more than 10 depositions being taken, (B) person has already been deposed, (C) a party seeks to take early deposition.


30(b) Notice of Examination: General requirements; Method of recording; Production of documents and things; Deposition of organization; Deposition by telephone. (1) Party desiring to take deposition must give reasonable notice in writing to every other party to the action. (2) Party will state method for recording testimony. (3) Party may do additional method of recording testimony and shall pay for it. (4) What should be included in deposing officer’s statement. (5) Notice to depose may be accompanied by Rule 34 notice. (6) Party may name corporation and describe with reasonable particularity the information requested. Corporation shall designate spokespersons. (7) Parties may stipulate for examination by telephone.


30(c) Examination and cross-examination; Record of examination; Oath; Objections. Officer shall put witnesses under oath. Objections at the time shall be noted by the officer taking the deposition, “but the examination shall proceed, with the testimony being taken subject to the objections.” Party could submit written questions that officer will read to witness.


30(d) Schedule and duration; Motion to terminate or limit examination. (1) Objections shall be stated concisely in non-argumentative manner. A party may instruct not to answer only when necessary to preserve a privilege, to enforce a limitation on evidence directed by the court, or to present a motion under (3). (2) Court can limit time for deposition. (3) “At any time during a deposition, on motion of a party or of the deponent and upon a showing that the examination is being conducted in bad faith or in such manner as unreasonably to annoy, embarrass, or oppress the deponent or party, the court . . . may order the officer to cease forthwith.” Rule 37(a)(4) provisions apply to award of expenses for motions for orders.


30(e) Review by witness; Changes; Signing. Deponent shall have 30 days to review testimony and sign a statement reciting changes. Changes shall be appended.


30(f) Certification and filing by officer; Exhibits; Copies; Notice of filing. Methods of certifying, etc.


30(g) Failure to attend or to serve subpoena; Expenses. (1) If party giving notice for taking of deposition fails to attend, it can be liable for expenses. (2) If party giving deposition fails to serve a subpoena on a nonparty witness and that nonparty witness doesn’t show, the notice-giving party may have to pay the other party’s expenses.


Rule 31. Depositions Upon Written Questions


31(a) Serving questions; Notice. (1 & 2) No leave of court needed for written questions unless would result in more than 10 depositions, person has already been deposed or it’s too early. (3) Party shall serve notice of written questions to all other parties. (4) Time limits for cross, redirect and recross questions.


31(b) Officer to take responses and prepare record. Copy of questions shall be given to officer who shall administer deposition.


31(c) Notice of filing.


Rule 32. Use of Depositions in Court Proceedings


32(a) Use of depositions. Depositions or portions thereof shall be used at trial under the following conditions: (1) for impeachment; (2) if the deponent was an officer authorized to testify for a corporation; (3) if the witness is (A) dead, (B) farther than 100 miles, (C) sick, imprisoned, etc., (D) couldn’t secure attendance with subpoena, (E) exceptional circumstances. Depositions taken without leave of court will not be allowed when opposing party could not be represented by counsel. (4) If part of a deposition is offered, the other party may require more to put it in context.


32(b) Objections to admissibility. If the evidence were excludable in open testimony, it can’t be presented in a deposition.


32(c) Form of presentation. Stenographic or nonstenographic.


32(d) Effect of errors and irregularities in depositions. (1) As to notice. Waived unless objection promptly made. (2) As to disqualification of officer. Waived unless it could have been discovered with reasonable diligence. (3) As to taking of deposition. (A) “Objections to the competency of a witness or to the competency, relevancy or materiality of testimony are not waived by failure to make them before or during the taking of the deposition, unless the ground of the objection is one which might have been obviated or removed if presented at that time.” (B) Errors and irregularities in taking the deposition and other obviatable problems are waived unless seasonable objection is made. (C)Objections to form of written questions waived unless made during time for cross. (4) As to completion and return of deposition. Transcription error objections are waived unless made promptly.


Elements:


-Nonparties should be subpoenaed for depositions, because if they’re not subpoenaed and they don’t show the deposing party is liable for costs. Parties do not need to be subpoenaed because they are liable for Rule 37 sanctions.


-A party may take the deposition of any person thought to have discoverable material and does not have to have leave of the court.


-Coaching by a lawyer is technically against the rules, and Rule 30 seeks to prevent it.


-Depositions usually continue through objections, but a lawyer can halt a deposition 1. to preserve a privilege, 2. to enforce a court-ordered limitation on the scope of discovery or 3. to make a motion to the court alleging improper conduct.


-Generally, a deposition is inadmissible at trial because it’s hearsay.


-Use of depositions at trial subject to two-part test: 1. Would the material be admissible if the deponent were giving live testimony? If not, the deposition is inadmissible. 2. Does it follow within one of three exceptions to hearsay rule--adverse party, including corporate representatives (can be admitted for any purpose at all), use the deposition for impeachment of the deponent, or can be used where it substantively conflicts with trial testimony?


-Depositions also usable where deponent unavailable.


-A party can not introduce his own deposition to buttress his case.


-You don’t lose the objection to a deposition if you neglect to use it at a deposition, unless the objection could have corrected the problem at the deposition.


-Possible ways of objecting include: refusing to answer a question, making a motion to terminate or limit examination, refusing to sign.


-In general, objections to form are waived if not objected to at the time, while objections to substance are not waived.


-A party can get written material from a deponent, to get it from a party deponent, the party includes a Rule 34 request to produce, and with a nonparty deponent, the party includes a Rule 45 subpoena duces tecum.


Wrinkles:


-Depositions on written questions are seldom used because of the lack of flexibility except on a distant, non-party deponent.


-Although they can stop depositions, parties generally save all their objections and go to the judge just once.


-Depositions can be admitted for impeachment purposes. Depositions don’t so much directly counteract someone’s testimony as they show that it should be questioned. That gets around the hearsay rule because the party is admitting depositions not for their words but for introducing the concept that the witness is not entirely credible.


Policy: 


-Depositions are expected to proceed without court involvement and are expected to be done with an air of cooperation among the parties.





C. Other Methods of Discovery (Rules 33-36)


Relevant Rules:


Rule 33. Interrogatories to Parties.


33(a) Availability. Party may serve interrogatories on another party without leave of the court. Interrogatories shall not exceed 25 questions consistent with 26(b)(2) and not before time specified in 26(d).


33(b) Answers and objections. (1) Answers under oath. If there is an objection, answering party shall state it and answer unobjectionable part of interrogatory. (2) Answers signed by answerer and answerer’s attorney. (3) Parties have 30 days to serve answers and objections. (4) Objections stated with specificity and are waived if not timely. (5) Party submitting interrogatories has 37(a) power. 


33(c) Scope; Use at trial. Can relate to any matters under 26(b)(a). “An interrogatory otherwise proper is not necessarily objectionable merely because an answer to the interrogatory involves an opinion or contentions that relates to fact or the application of law to fact, but the court may order that such an interrogatory need not be answered until after designated discovery has been completed or until a pre-trial conference.”


33(d) Option to produce business records. Where the answer is in business records, it’s sufficient to answer by pointing the other party to the relevant records with relative specificity and allowing the other party to inspect.


Rule 34. Production of Documents and Things and Entry Upon Land for Inspection and Other Purposes.


34(a) Scope. A party may serve on another party a request to 1. produce or permit the inspection or copying of designated documents or to inspect and copy, test, or sample any tangible things that contain matters within the scope of 26(b) and are in the possession, custody or control of the party upon whom the request is served, or 2. to permit entry upon land for inspection.


34(b) Procedure. The request shall set forth the items to be inspected with reasonable particularity and shall set the inspection for a reasonable time and place. Party upon whom request made shall serve answer within 30 days. If that party objects it shall allow inspection of unobjectionable parts. The requesting party may resort to 37(a) to force inspection. A person producing documents shall deliver them as they are normally kept and shall key them to the request.


34(c) Persons not parties. “A person not a party to the action may be compelled to produce documents and things or to submit to an inspection as provided in Rule 45.”


Rule 35. Physical and Mental Examinations of Persons.


35(a) Order for examination. “When the mental or physical condition (including the blood group) of a party or of a person in the custody or under the legal control of a party, is in controversy, the court in which the action is pending may order the party to submit to a physical or mental examination by a suitably licensed or certified examiner or to produce for examination the person in the party’s control. The order may be made only on motion for good cause shown.” Shall give notice of time, place and scope of examination.


35(b) Report of examiner. (1) If the requesting party gives a copy of the exam to the other party, it is entitled to records of previous exams made by that party of the same condition. (2) By requesting the exam records, the party examined waives privilege to other exams. (3) could still depose examiner.


Rule 36. Requests for admission.


36(a) Request for Admission. Party may serve on another party a request for admission of the truth of any matters within the scope of 26(b)(1) that relate to statements or opinions of fact of of the application of law to fact, including the genuineness of any documents described in the request. Each matter separately set forth. Item admitted unless other party serves objection or answer within 30 days. The answer will deny or say why the party can not admit or deny. Lack of knowledge no excuse, unless party had made reasonable inquiry. The court will determine whether the answer is good, and if not whether it is deemed admitted or if an amended answer is necessary.


36(b) Effect of admission. “Any matter admitted under this rule is conclusively established unless the court on motion permits withdrawal or amendment of the admission.” Admissions can be amended or withdrawn subject to Rule 16 conference if they will not unduly prejudice a party or subserve the trial.


Elements:


-Interrogatories, requests to produce and requests for admissions can only be served on parties.


-An interrogatory is a set of written questions to be answered in writing under oath by the party served.


-If an interrogatory question is objected to, it is not answered until the objection is ruled on.


-A party may be asked in an interrogatory about information it has to inquire of others to get.


-With a Rule 34 request for production, possession, custody or control are keys to whether the party can produce the material.


-A party can specify searchable records when the burden of searching is equal on both parties.


-Rule 35 does not operate extrajudicially, because it requires a motion, unlike most forms of discovery.


-For a Rule 35 examination there must be good cause, and the mental or physical condition of the party must be in controversy and it requires an affirmative showing by the movant.


-With a Rule 36 request to admit, a party can admit, deny or set forth reasons why he cannot truthfully admit or deny a request for admission. The party cannot plead lack of information.


-If a party fails to admit something, and opposing party subsequently proves it. The nonadmitting party is responsible for the proving party’s expenses.


-Rule 36 not a true discovery device because it does not require parties to disclose information.


-Admissions are designed to withdraw issues from trial.


-Admissions are for the pending action only.


-Even if a party regards an issue as in dispute, the proper response to a request for admission is still an answer.


-If a party wants to amend its Rule 36 admission, the court requires a strong showing to amend. 


Cases:


Rich v. Martin Marietta: P sued over discrimination and made interrogatories of D regarding statistical information on minorities hired, fired, etc. The court said that the scope of discovery is limited only by burdensomeness and relevance. Court also pointed out that D would use plant-wide statistics to defend itself


Hart v. Wolff: P suing D for defamation. D requested records of P under Rule 34, and P said they were not in his control. Court said D established prima facie case of control because although P no longer an officer of corporation from which records sought he was still there in a position of authority and trust when motion to produce made.


Schlagenhauf v. Holder: In a bus crash, the opposing party asked the bus driver to submit to a battery of physical and mental tests. He submitted to nine examinations, although the opposing party had only asked for four. Court ruled that not enough of an affirmative showing was made to warrant the examinations.


Wrinkles:


-Interrogatories may be helpful when a thoroughgoing deposition is unnecessary.


-Interrogatories are considered the most abused of discovery devices.


-A party can introduce evidence at trial that contradicts its own interrogatory statement unless it’s unduly prejudicial to the opposing party.


-Although persons in the custody or control of a party are included in Rule 35, agents are not.


-Contempt is not an applicable sanction for a Rule 35 violation (because a party should not lose his freedom for protecting his right not to be examined), and release of medical records will end the privilege on records of earlier examinations.


-Although a court motion is needed for a medical examination, the parties can get around it if they stipulate that an exam be given.


-Once a medical exam has been approved, including the scope, the party must undergo it.


Policy:


-An interrogatory is the best way to protect work product while letting the discoveror get at material that lies at the heart of the case.


-Good cause was removed from Rule 34 requests to produce in 1970 because it furnished uncertain and erratic protection to the parties being served.


-In a case where a party is making a request to produce, it’s fair to place the burden on the person with best access to material.


-A Rule 35 examination is tougher to get than most discovery tools because it’s considered intrusive but also because it could be used to harass.


-Does the plaintiff in filing suit waive the right to a religious dissent to a Rule 35 motion. Most courts say yes, Kramer says no. Courts assume when a party goes to court it is upsetting the status quo and therefore is not entitled to all its rights. Kramer disagrees with this. 


-In almost all forms of discovery, the burden of showing why discovery should not be had is on the discoveree, but with physical examinations it’s on the discoveror. The assumption is it will be fought by a protective order so why not just put the burden on the discoveree in the first place.


-Rule 35 also requires an affirmative showing, usually in the pleadings, that a matter is in controversy.


-Rule 36 is good for two reasons: 1. to facilitate proof of issues that can not be eliminated from case and 2. to narrow the issues by eliminating those that can be.


-Rule 36 is not to be used in lieu of other discovery devices.


-The chief concern for judicial intervention and narrower scope of Rule 35 is an interest in privacy.


-The problem with requests to produce comes when an opposing party interprets the request too narrowly and refuses to hand over the smoking gun unless it’s specifically asked for. Therefore, the requesting party makes his demand as broad as possible.





D. Rule 37 Sanctions


Relevant Rules:


Rule 37: Failure to Make Disclosure or Cooperate in Discovery: Sanctions


37(a) Motion for order compelling disclosure or discovery. A party may apply for


an order compelling discovery as follows: (1) Appropriate court. Must be made in court where action is pending. (2) Motion. (A) If party fails to make 26(a) disclosure the other party may move to compel discovery and for appropriate sanctions, providing the moving party can show it made a good faith effort to secure the disclosure. (B) If a deponent fails to answer a question or a party fails to answer an interrogatory or a request for inspection, the discovering party may move for an order compelling it. Again, good faith required to show that moving party tried to obtain discovery. (3) Evasive or incomplete disclosure, answer or response. These failures are treated as failures to disclose. (4) Expenses and sanctions. (A) If motion is granted, the nonmoving party will pay the moving party’s expenses for making it, unless it can be proved the moving party did not act in good faith or payment would be unjust. (B) If the motion is denied, the court may enter a protective order for the nonmoving party and award expenses to the nonmoving party provided it’s just and unless the making of the motion was substantially justified. (C) If it is granted in part and denied in part, the court may enter a protective order and apportion expenses.


37(b) Failure to comply with order. (1) Sanctions by court in district where


deposition is taken. If a deponent fails to be sworn or answer a question, he can be held in contempt. (2) Sanctions by court in which action is pending. If a party fails to obey an order to provide or permit discovery the court may make such orders as are just, including the following: (A) An order that the matters shall be taken as established for the party obtaining the order; (B) An order refusing to allow the disobedient party to support or oppose designated claims or defenses; (C) An order striking pleading or rendering default judgment; (D) An order treating it as contempt of court, except for refusing physical exam. (E) confusion. In lieu of or in addition to, the court will order the failing party  or its attorney to pay expenses unless it was substantially justified or expenses would be unjust.


37(c) Failure to disclose; False or misleading disclosure; Refusal to admit. (1) “A


party that without substantial justification fails to disclose information required by Rule 26(a) or 26(e)(1) shall not, unless such failure is harmless, be permitted to use such evidence at a trial, at a hearing, or on a motion any witness or information not so disclosed.” In addition or in lieu of this, the court can impose money sanctions or 37(b)(2) sanctions. (2) If a party refuses to admit the genuineness of an article and the other party later proves it, the proving party may apply to the court for expenses. The court will grant unless: (A) the request was objectionable under 36(a), (B) the admission sought was unimportant, (C) the party failing to admit had reasonable ground to believe it would prevail, or (D) there was other good reason for failure to admit.


37(d) Failure of party to attend at own deposition or serve answers to


interrogatories or respond to request for inspection. Party or corporation officer can be sanctioned for (1) failure to appear at a deposition, (2) failure to serve answers or objections to interrogatories or (3) failure to serve a written response to Rule 34 request.


37(g) Failure to participate in the framing of a discovery plan. Failure to


participate in discovery plan could lead to awarding of fees.


Elements:


-Typically, a 37(a) motion to compel will precede a 37(b) motion for sanctions.


-Sanctions depend on the seriousness of the violation and whether a prior order compelling discovery has been administered.


-With all but Rule 35, the burden is on the party fighting disclosure to show why something shouldn’t be disclosed.


-Rule 37 motions can be of a punitive nature or a request to compel discovery.


-A motion to compel could compel a discoveree to: answer a deposition question, answer an interrogatory, allow a request for inspection or request to produce, designate a corporate officer to answer questions.


-Rule 37 uses the word “failure” to describe unintentional and intentional violations of rules, but willfulness does come into play regarding penalties.


-To get a deposition from a non-party deponent, the moving party must apply in the district where the deposition will be taken.


-The court must grant the successful discovering party his expenses unless it finds that 1. the opposition to the discovering party’s request was substantially justified or 2. the party seeking discovery did not make a good faith effort to do so without court intervention.


-Types of sanctions: financial (attorney’s fees, etc.), barring of claims or defense, dismiss the action, default judgment, strike pleadings (most drastic sanction), contempt.


-Typically, sanctions cannot be used until a motion to compel has been disobeyed but there are exceptions when sanctions can be used right away, including: failure of party to attend own deposition, fairlure to answer interrogatories, failure to answer a request for inspection.


-Sanctions can backfire on the unsuccessful Rule 37 movant if the motion is denied. Then the moving party might have to pay the other party’s expenses.


-Though most sanctions are discretionary, there is a mandatory sanction for failure to make automatic disclosures.


Cases:


Cine 42nd St. Theatre v. Allied Artists Pictures: P filed suit against D’s but was consistently late and deficient in answering D’s interrogatories. Although P complains that the interrogatories were harassment, at the time it did not move to strike them. The magistrate said P’s intransigence was willful and recommended that it not get damages, effectively ending its claim. Trial court didn’t go that far and assessed costs. Can a grossly negligent failure to obey a discovery order justify the severest disciplinary measures? Sanctions serve three purposes: 1. party won’t profit by failure to comply; 2. secure compliance; 3. deterrent effect. Where gross professional negligence has been found, the full range of sanctions may be marshaled.


Wrinkles:


-Courts will seldom if ever enter the most drastic judgments of a dismissal or a default judgment.


Policy:





E. Rule 45


Relevant Rules:


Rule 45: Subpoena


45(a) Form; Issuance. (1) Every subpoena shall: (A) state the name of the court, (B) state the title of the action, (C) command the person to whom it is directed to give testimony, provide evidence or permit inspection. The two may be joined. (2) Subpoenas shall issue from the district in which the trial or deposition will be held. (3) The clerk shall issue blank subpoenas, and attorneys shall fill them out.


45(b) Service. (1) Subpoena shall be served by a person over 18. Fees allowed if requiring more than 100 miles in travel. (2) Subpoena may be served at any place within the district or within 100 miles of the deposition. When authorized by statute, the court may authorize the service of a subpoena at another place. (3) Proof of service shall be filed with the court.


45(c) Protection of persons subject to subpoenas. (1) A party shall take reasonable care to avoid imposing undue burden or expense on a person subject to a subpoena and failure to do so could lead to sanctions. (2) (A) A person commanded to produce materials need not appear in person. (B) A person commanded to produce has 14 days to make an objection. The discoverying party can then make a motion to compel production. (3)(A) A court shall quash or modify a subpoena if it: (i) fails to allow reasonable time for compliance; (ii) requires a person not a party to travel more than 100 miles, although subject to (c)(3)(B)(iii) such a person may be commanded to travel within the state; (iii) requires disclosure of privileged or other protected matter and no exception applies; or (iv) subjects a person to undue burden. (B) If a subpoena (i) requires disclosure of a trade secret or other condidential research; (ii) requires disclosure of the opinion of an unretained expert, who is not a participant witness and has not done his study at the request of either party, or (iii) requires a person not a party to travel more than 100 miles, unless the party on whose behalf the subpoena is addressed cannot be met without undue hardship and assures that the person addressed will be reasonably compensated.  


45(d) Duties in responding to subpoena. (1) A person responding to a subpoena duces tecum shall produce documents as they are normally kept in the course of business and shall label them. (2) When information is withheld on a claim of privilege and protection it shall be accompanied by a description that allows the demanding party to contest the claim.


45(e) Contempt. Failure by a person to obey a subpoena without adequate excuse may be deemed contempt of court. An adequate excuse for failure to obey exists when subpoena attempts to make a non-party exceed the geographic limit.


Elements:


-A subpoena is a command to appear at a certain time or place, or to produce and permit inspection and copying of documents, or for a person to permit inspection of a place.


-Factors that could lead to quashing of subpoena: fails to allow reasonable time for compliance, requires a person to travel more than 100 miles, requires disclosure of privileged or protected matter, creates undue burden or hardship, requires disclosure of a trade secret, requires testimony from an unretained witness.


-If a deponent wants to fight a command to turn over documents over privilege or protection, he has to show why so the discovering party can fight it. Otherwise, he might lose the privilege or protection.


Wrinkles:


-If a person objects to a subpoena, and the discovering party moves to compel , the moving party still can’t subject that person to unreasonable expense.


Policy: 


-The scope of a subpoena is the same as that of other discovery rules.


-The attorney acts as an officer of the court in issuing subpoenas.








�
V. PRETRIAL MANAGEMENT


Relevant Rules:


Rule 16. Pretrial Conferenced; Scheduling; Management.


(a) Pretrial Conferences; Objectives. The court may in its discretion order parties


to appear for conferences for: (1) expediting the disposition of the action; (2) establishing early management; (3) discouraging wasteful pretrial activities; (4) improving trial quality; and (5) facilitating settlement.


(b) Scheduling and Planning. After receiving the 26(f) report, the district judge


shall enter a scheduling order that limits the time: (1) to join other parties or amend the pleadings; (2) to file motions; and (3) to complete discovery. The scheduling order may also include: (4) modifications of disclosure times; (5) dates of pretrial conferences; (6) any other appropriate matters. The order shall be issued within 120 days of service and shall not be modified except for good cause.


(c) Subjects for Consideration at Pretrial Conferences. At any conference, the


court may take action as to: (1) the formulation and simplification of issues, including the elimination of frivolous claims and defenses; (2) desirability of amendments to the pleadings; (3) possibility of obtaining admissions of fact; (4) avoidance of unnecessary proof; (5) the appropriateness of summary judgment; (6) the scheduling of discovery; (7) identification of witnesses and documents; (8) advisability of referring matters to a magistrate; (9) settlement and alternative dispute resolution; (10) form of pretrial order; (11) disposition of pending motions; (12) special procedures for complex cases; (13) order for separate trial  for other claims; (14) order to present evidence early; (15) time limit for presenting evidence; (16) anything else that will facilitate the just, speedy and inexpensive disposition of the action. At least one attorney for each party shall be present at the meeting, and the court may require the parties to be accessible by phone.


(d) Final Pretrial Conference. The final pretrial conference shall be held as


close to the trial as reasonable and shall set a plan for trial.


(e) Pretrial Orders. The order following a final pretrial conference shall be


modified only to prevent manifest injustice.


(f) Sanctions. If a party fails to obey a scheduling order, or no appearance is


made at a pretrial conference, or if a party is substantially unprepared for a conference, or if a party fails to participate in good faith, the judge may impose Rule 37 sanctions. In lieu of or in addition to any other sanction, the judge shall require the party to pay reasonable expenses incurred  by noncompliance unless it was substantially justified or would be unjust.


Elements:


-The new rule 16 mandates an early scheduling meeting and a mandatory pretrial order. The 120-day scheduling meeting is a big change from the previous rule.


-Some goals of pretrial conference: simplify or formulate issues of case, keep case moving, identify witnesses and facilitate settlement.


-The scheduling order must be issued within 120 days after filing of complaint and must set out time limits for joining parties, amendaint pleadings, completing discovery and filing motions.


-Allowing judges to get involved early runs against the classical view of the disinterested judge, but judges are now paying attention earlier in the case.


-Extrajudicial masters and magistrates have been increasingly used recently in an effort to clear dockets.


-Rule 16 relates to Rule 15 because if there’s no pre-trial order you regard subsequent changes as amendments. It’s a little tougher to get amendments under Rule 16--the standard is manifest injustice--which makes sense because you should have a better idea before you make your Rule 16 schedule anyway.


Cases:


Heileman v. Joseph Oat: The judge ordered D’s lawyers to have a member of the company present for settlement negotiations and D fought the order because it didn’t want to settle anyway. Court said authority for judgment was within inherent powers of court. Court said Rule 16 does not limit power of federal courts, which is enhanced by inherent authority. 


Kothe v. Smith: Prior to the trial, the judge recommended that the case be settled for between $20,000 and $30,000 and told the parties they would be sanctioned if they later settled for a figure near that number. P asked for a high number, D asked for a low number and when they settled the judge sanctioned D. Court said it was an abuse of the sanction power, and that Rule 16 could not be used for clubbing parties into submission.


Payne v. S.S. Nabob: P made one contention in his pretrial memorandum then went an entirely different way when the case went to trial. The judge did not allow him to amend the pretrial order and on appeal the court found the judge acted entirely within his discretion.


Smith v. Trojan: When proof changed at trial, the trial court refused to let P amend its answer to provide a counterclaim. Appeals court said leave to amend should have been granted because not to do so would result in injustice to one party, but doing so would result in no prejudice for the other party. Also thought that rigid adherence to pretrial agreements would tend to discourage the making of substantive pretrial agreements.


Wrinkles:


-After Kothe if judges want to encourage settlement, they’ll do so off the record.


-If the lawyers don’t want to settle, go straight for the parties.


-The court does have inherent powers in this rule to mandate things that may be unspecified in the rules.


-In Kramer’s caseload report, he talks about how the federal court caseload has grown tremendously since 1960. Court of appeals caseloads have grown even more dramatically than district court caseloads, with much of the growth on the criminal docket, particularly in drug cases. Judges have turned to case management. More settlements look better on the individual calendaring talley sheets. Some people think case management is counterproductive because it takes the judge’s time, and that’s the most valuable thing in the courthouse. There are also few procedural safeguards for pretrial management decisions and it’s done off the record. Courts have also turned to alternative dispute resolution such as arbitration, mediation, summary jury trials and “mini” trials.


-In his Chicago Law Review article, Langbein argues that the German system of civil procedure is better than the American because under its managerial judging judges control the fact-gathering process. He believes this reduces the cost of litigation and enhances the quality of testimony by reducing the opportunity for partisan lawyers to influence the testimony.He also feels the professional class of German judges is particularly well suited to this task.


-In his Iowa Law Reivew article, John Reitz argues that the German system would be a bad fit in America because it we cannot adopt judge-dominated fact-finding without making other wholesale changes in our system because it would go against our legal culture. American judges already have a number of “German” powers. They just don’t use them. We don’t have enough judges, and earlier judicial involvement would get judges involved in cases that were settled anyway. Our discovery emphasizes reaching the truth, whereas theirs emphasizes maintaining privacy. In discovery, we have inculcated judicial passivity.


-The Manual for Complex Litigation encourages four pretrial meetings.


Policy:


-Because of the benefits derived, a Rule 16(b) meeting should be held in all cases involving discovery.


-A major objective of pretrial conferences should be to limit discovery.


-Case management is intended to streamline and speed up the judicial process.


-Judges are encouraged to push settlement, but does this prejudice them for trial?


-Early management can trim the litigible issues in a case, but it can also get judges involved in cases that would have settled anyway.


-Kramer’s believes adding judges will just lead to more cases and will split circuits so much that appellate review is diluted.


-Kramer suggests: abolish party experts and just have the court hire experts, allow parties to find witnesses but cut down on coaching; allow the judge to hold trials on only one issue that could be dispositive; have specialized courts, cut diversity cases.





�
VI. ADJUDICATION ON THE MERITS: MOTIONS FOR JUDGMENT ON THE FACTS


A. Burdens of Production and Persuasion


Elements:


-Burden of proof divided into two categories: burden of production and burden of persuasion.


-Burden of production: (burden of going forward) burden of producing enough evidence on a question to put the question at issue. If a party does not meet the burden of production, the judge can direct a verdict against it.


-Burden of persuasion: burden of proving the ultimate trier of fact you’re entitled to prevail on the issue--in civil courts a preponderance of the evidence.


-Presumption: a conventin that when a designated basic fact exists, another fact, caled the presumed fact, must be taken to exist in the absence of an adequate rebuttal.


-The production burden may shift back and forth several times, but typically, if there’s conflicting evidence it is a question for the jury.


-The burden of pleading almost always includes the initial burden of production.


-The burden of production is the burden of making a prima facie.


-Summary judgment, directed verdict and JNOV are all basically the same thing, they just occur at different parts of the trial.


-Factors affecting the burden of persuasion at trial: party having the affirmative duty on the issue, the party to whose case the fact in question is essential, the party having peculiar means of knowing the fact, the party who has the burden of pleading, whatever is convenient, fair and good policy.


		�


Cases:


Texas Dept. of Community Affairs v. Burdine: P filed a discrimination claim, and the question was whether once the plaintiff proved a prima facie case the burden shifted to the defendant to show it did not act discriminatorily. Burden of persuasion always remains with P, but D must fulfill a burden of production. The court held that the prima facie Title VII case creates a presumption of unlawful discrimination and that if D is silent in the face of P’s prima facie case the court must enter.


Wrinkles:


-If a party carries the burden of proof, that doesn’t necessarily mean it will win because the jury could still decide either way. 


-Typically, the burdens don’t have a great deal of impact at trial, but they can have psychological significance.


Policy:


-Under Burdine, the purpose is to force D to produce evidence he has better access to and the policy is to obtain better enforcement.





B. Motion for a Directed Verdict


Relevant Rules:


Rule 50(a) Judgment as a Matter of Law.


(1) “If during a trial by jury a party has been fully heard on an issue and there is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue, the court may determine the issue against that party and may grant a motion for judgment as a matter of law against that party with respect to a claim or defense that cannot under the controlling law be maintained or defeated without favorable finding on that issue. (2) Motions for judgment as a matter of law may be made at any time before the case goes to the jury and shall specify the judgment sought and why the party is entitled to judgment.


Rule 52(c) Judgment on Partial Findings.


If the court in a nonjury trial finds against a party on an issue after fully hearing the party it can evnter a judgment as a matter of law against that party with respect to a claim or defense that cannot be maintained or defeated without a favorable finding on that issue. The court can also wait to make the judgment until all the evidence is in.


Elements:


-The court can enter judgment as a matter of law at any time during the trial as soon as it is apparant that the party is unable to carry a burden of proof as soon as it is apparant that either party is unable to carry a burden of proof essential to that party’s case.


-A court cannot direct a verdict against a party that has not had a chance to present evidence on a dispositive fact.


-52(c) parallels 50(a) but is applicable to non-jury trials and it allows the court to enter a judgment at any time it can make a dispositive finding of fact on the evidence.


-The party seeking JML must make a motion before the case is submitted to the jury and specify the law and the facts as to why the moving party is entitled to the verdict.


-Either party can make a motion for directed verdict or JNOV, and they’re saying that as a matter of law the other party can not win on the facts.


-Credibility calls on witnesses are left for the jury to make. Credibility calls include attacks on the veracity, perception, narration, and memory.


-It’s much harder for the party with the burden of persuasion to move for a directed verdict.


-Three types of test for weighing whether evidence should go to the jury: 1. FELA/state test-looks only at the non-moving party’s evidence in a motion for a directed verdict, regardless of how much evidence the moving party has presented, if the non-moving party has produced enough to go to the jury, that’s enough to avoid a directed verdict.; 2. Federal test-the court looks at all the evidence that favors the non-moving party and all the evidence from the moving party that is not contradicted or impeached; Curie test-looks at all the evidence.


-You must make a directed verdict motion to preserve the right to make a JNOV motion.


Cases:


Lavender v. Kurn: P was killed in a train accident. He won at trial, but the decision was reversed on appeal because of insufficient evidence to go to the jury. It was unclear whether he was murdered or died because of negligence. The court refused to sanction the reversal of the jury’s verdict. “Where as here there is an evidentiary basis for the jury’s verdict, the jury is free to discard or disbelieve whatever facts are inconsistent with its conclusion.”


Denman v. Spain: An auto accident occurred in which there were no survivors who could tell the story. The jury found for P, but the judge granted a JNOV for D. There was some evidence that D’s car was speeding and swerving, but the court said the burden was on P to prove by a preponderance of the evidence to prove that D was negligent and that that negligence was a proximate cause. P failed to carry that burden. Kramer believes the judge was wrong. 


Rogers v. Missouri Pacific: P injured while clearing weeds from near train track. Trial court found for P, the appeals court entered a JNOV, and the Supreme Court said the evidence was sufficient for a verdict for P. Under the FELA statute the employer is liable if it were only partially at fault so all P had to prove was that it was not entirely at fault.


Hartwig Associates v. Kanner: P was a consulting firm that had done work for lawyer D who refused the pay P the money he owed him. District court granted directed verdict for P, and D appealed. D unable to establish so the directed verdict was upheld.


Wrinkles:


-A motion for judgment notwithstanding the verdict will not lie unless it was preceded by a motion for a directed verdict.


-A JML can be brought regarding a defense.


-A party can make a motion for JML and a motion for a new trial.


-Under Rule 49(a) a court can have a special verdict in which it submits only a list of factual issues t the jury and requests it to make findings to which the judge applies law and enters the appropriate judgment or it can have a general verdict with written interrogatories. The general verdict is less controversial and is favored by judges over the special verdict. The judge makes the decision on the form of verdict. The jury’s findings on questions of issues must be definite and unambiguous.


-When a case is tried without a jury, the judge must make findings of fact and conclusions of law when entering a judgment. It helps the appellate court see what went on, it helps clarify the proceedings for res judicata and it evokes care on the part of the trial judge.


-Among the tests for how a judge should look at evidence that have been rejected are: 1. the scintilla test, if the were even a scintilla of evidence in favor of a party, the case will go to a jury, and its opposite 2. alternative inferences test, if there is enough to infer a verdict either way the party with the burden of proof always loses. Neither worked well.


-A jury can be wrong but it’s only overturnable if it’s unrationable or unreasonable.


Policy:


-Waiting to use a JNOV rather than a directed verdict means that if the decision is overturned on appeal you won’t have to have a whole new trial. The jury’s verdict is simply reinstated.


-The Seventh Amendment provides that “in suits at common law the right of trial by jury shall be preserved,” but this is not applicable to state trials.


-Although the Seventh Amendment guarantees you a right to have your case decided by people who represent community standards, you need some protection from a crazy jury.


-The test is to find an objective test that will serve as an adequate proxy for crazy juries. It will either be overinclusive because it will overturn some valid decisions (Curie), or it will be underinclusive (FELA/state) because it will let some loser decisions go.





C. Motion for Summary Judgment


Relevant Rules:


Elements:


Cases:


Wrinkles:


Policy:


D. Motion for a New Trial


Relevant Rules:


Elements:


Cases:


Wrinkles:


Policy:


E. Motion for Judgment Notwithstanding the Verdict


Relevant Rules:


Elements:


Cases:


Wrinkles:


Policy:


�
Tip Sheet


-Watch time issues


-Think strategically and in sequences of rule usage, particularly for sanctions


Type of Expert		Discoverable? 	Under What Circumstances?


Retained, Use at Trial	Yes			Automatically


Retained, Not Used at Trial Maybe		Exceptionable


Not Retained, Not Used	No			Never


-Kramer therefore suggests three factors, not a test, to help determine where the burden of pleading should be.


	1. Who has the better access to the information/evidence prior to discovery


	2. Look to probabilities. If some type of case goes for one party 99 out of 		100 times, make the other party prove the exception


	3. Public policy. With slander, for instance, if you want to protect free 		speech you put the burden on the plaintiff to prove falsity. If you want to 		protect the truth you put the burden on defendant to prove the truth.


-Don’t forget Rule 11, Rule 26(g) and Rule 37 sanctions.


-Watch for the possibility of losing attacks on the pleadings because of 12(g).


-Four-Part Test of Sanctionable Material


1. No improper purpose such as harassment, delay or unnecessary expense


2. Warranted by existing law or by a nonfrivolous argument for the extension or modification of law


3. Allegations have factual support or likely will after further opportunity for discovery


4. Denials are warranted on the evidence


-Three-part test for whether work product material will be turned over. It will be done only on a showing that the discovering party:


	1. Has substantial need


	2. Is unable without undue hardship


							(Test of Hardship)


							i. Cost of getting info another way


							ii. Finances of seeking party


							iii. Hostility of the witness


	3. To obtain the substantial equivalent


						�











