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Rule 1—all rules “shall be construed and administered to secure the just, speedy, and inexpensive determination of every action.”

PLEADINGS

General purpose

The purpose of pleadings under modern federal law is to give notice to all parties of the nature of the nature of the lawsuit, sufficient to allow other parties to prepare.

Three forms of pleadings (Rule 7)

1. Complaint

2. Answer

3. Reply – when answer contains a counter-claim, or by order of court

All pleadings shall be so construed as to do substantial justice – Rule 8(f)
Alternative pleading: A party may set forth two or more statements of a claim or defense alternately or hypothetically – Rule 8(e)(2)

A. The complaint

Action is commenced by filing the complaint – Rule 3

Policy concerns underlying pleadings – Rule 8 and Rule 12(b)(6)
For liberal pleading regime:


For 12(b)(6) motions:

Trying cases on their merits


Efficiency of system

Justice concerns for P



Rights of D




Prejudice is the balancer for both sides

1. Elements of complaint – Rule 8(a)
a. Short and plain statement of claim, showing P is entitled to relief

b. Prayer for relief: monetary damages, injunctive relief, declaratory judgment

c. Jurisdiction
· Synopsis: Complaint consists of a statement of facts that, if proved by P to be true, entitles P to judgment under the substantive law unless D can interpose a defense that absolves him or her of liability. (Syllogism: Fact + Law = P entitled to recover)

· Form 9 provides example of a complaint for negligence – p. 272 of supplement.

· Minimum burden is to plead all elements of the claim. Example: If law is that “any person who negligently injures another is liable” and P’s complaint says only “D hit me in the nose,” it doesn’t suffice because the hit may not have been negligent.

2. Degree of specificity required
Rule 8(a) puts the fewest possible technical requirements on the pleader. P can plead conclusions (D slandered me) because they imply elements of the claim


Dioguardi v. Durning (1944)
a. P filed home-drawn complaint against D, Collector of Customs at Port of NY. Complaint used broken English and was difficult to understand. General idea was that D had confiscated P’s imports without paying compensation. Court granted D’s motion to dismiss; overturned on appeal.

b. Court of appeals stated that enough was alleged to withstand motion to dismiss. General subject of P’s grievance, while inarticulately expressed, was clear enough. P did not have to state his legal theory – it was enough that he gave D enough information about his claim to allow D to frame an answer and begin discovery.

c. This case emphasizes liberal “notice” pleading standard.
Conley v. Gibson: Supreme Court implemented the principles of Dioguardi.

Garcia v. Hilton Hotels International (1951)

a. P’s complaint says that D “falsely and slanderously” accused P of facilitating prostitution. Complaint doesn’t expressly state that D “published” allegations, which is a prima facie element of slander. D moves for 12(b)(6).

b. 12(b)(6) motion denied. Although P didn’t expressly allege publication, the context makes it clear that P was asserting publication and that D understood it.

c. Court grants D’s 12(e) motion. Facts suggest that conditional privilege may be a defense (because alleged slander occurred at a meeting of employees), and since it appears that it may be a defense, allegations should be sufficient to formulate a responsive pleading. Basically, P provided more information than needed and was penalized for it. This is a misapplication of Rule 12 – if P chooses to provide more information than he needs to, he should not be punished by having to give still more.

MOTIONS AGAINST THE COMPLAINT


Rule 12(a)
Motions must be made within 20 days of the date D was served. If motions are denied, D must submit answers within 10 days of denial.


Rule 12(b) Motions
1. Lack of subject matter jurisdiction

2. Lack of personal jurisdiction

3. Improper venue

4. Insufficiency of process

5. Insufficiency of service of process

6. Failure to state a claim upon which relief can be granted
7. Failure to join a party under Rule 19

Motion 1 may be made at any time, even after trial. Motions 2 through 5 generally must be made before trial. Motions 6 and 7 may be made any time before or during trial.

12(b) motions are directed solely at the pleadings, and must be decided solely by reference to them. If either party introduces evidence not contained in the pleadings, it will be treated as motion for summary judgment – Rule 56.


12(b)(6) Motion for failure to state a claim

12(b)(6) motion alleges that on facts alleged in P’s complaint, no recovery is possible under any legal theory.

Standard:
· Court will assume that all facts pleaded by P are true in ruling on 12(b)(6) motion.

· Courts are reluctant to dismiss P’s claim without letting it be heard on its merits, so standards are strict.

· Will not be granted unless it appears beyond doubt that P can prove no set of facts in support of his claim which would entitle him to relief – thus complaint is read in the light most favorable to P.

Amendments, Dismissal and Appeal

· Rule 15(a) allows amendment without permission of court any time before responsive pleading is filed. 12(b)(6) motion is not a responsive pleading, so if it’s granted prior to D filing answer, P can amend without permission of court.

· Options available to P if D wins the 12(b)(6) motion:
a. Amend the complaint

b. Appeal – P can refuse to amend, suffer the dismissal and appeal (can only appeal final decisions)

· Once a case is initiated, it can only be dismissed when a judgment is issued in favor of one party. If judge dismisses case with leave to amend, case is still pending for a 60 day period. If P doesn’t amend within 60 days, case remains until D moves for judgment in his favor.

· Constraints when judge dismisses motion with leave to amend:

a. Final judgment rule: If P wants to appeal a part of the claim that the trial dismisses, he has to take a dismissal and appeal final judgment.—28 USC 1291  





1.  reasons for final judgment rule—cuts down on number of 




appeals (harmless error), if most appeals lose then interlocutory 




appeals are a waste of money





2.  there is 2106 for when a law has changed while the proceeding 




was going on

b. Res judicata (the thing is adjudicated): cannot just file the same complaint again and hope for a more sympathetic judge (i.e. move the suit from Puerto Rico to New York and sue there). If D gets a judgment and P files the suit again somewhere else, D can present the former judgment as an absolute defense.

c. Harmless error: If error does not prejudice the P, he cannot get an appeal on it. For example, P in American Nurses may appeal the comparable worth issue at the end of trial. If he prevailed on intentional discrimination and got as much relief as he would have for comparable worth, he may not raise the issue.

d. Monetary constraints: P may not be able to do a whole appeal on intentional discrimination and then another for comparable worth at the end.

American Nurses Association v. Illinois (1986)

a. P brought a class action suit claiming sex discrimination in employment. P filed a long, detailed complaint with lots of information about comparable worth. There is no cause of action under Title VII for comparable worth, so by including all those facts, P almost pleaded herself out of court.

b. Since first paragraph of complaint alleges intentional discrimination (which is included under Title VII), court let the complaint stand.

Reasons P may want to have claim dismissed and appeal the dismissal (for example, in American Nurses, to take dismissal and appeal the comparable worth claim rather than pursue intentional discrimination claim):

a. The claim that was dismissed may be P’s only strong argument.

b. P may be able to recover greater amount in damages for comparable worth claim than for intentional discrimination

c. Political motivation: Purpose of the suit may have been to establish comparable worth as a valid cause of action.

d. If P prevails on intentional discrimination claim, he may not be able to appeal comparable worth after the trial, for reasons given above.

e. Summary: If one of P’s claims is dismissed under 12(b)(6), he can choose between going to court on a less desirable theory and appealing and taking the chance of having no claim at all.

Voluntary Dismissal – Rule 41(a)

P can dismiss without court’s permission if D hasn’t answered the complaint. If D has answered, P can dismiss with court’s approval. This is a dismissal without prejudice because case has not been heard on the merits. It can be retried without violating res judicata.

Involuntary Dismissal – Rule 41(b)

This is a dismissal on the merits, so it is a dismissal with prejudice. Party cannot retry it – precluded by res judicata.

Three exceptions:

1. Lack of jurisdiction

2. Improper venue

3. Failure to join an impossible party

If those are the grounds for dismissal, then case has not been tried on its merits.

Possible strategy in American Nurses
a. If plaintiffs wanted to push comparable worth claim, they should have taken a 41(a) on intentional discrimination claim, then appeal comparable worth. If they lost comparable worth, they could go back and file the intentional discrimination claim.

b. D answers that P has circumvented the final judgment rule.

c. P replies that D should have asked the judge to dismiss with prejudice because the whole purpose of Rule 41 was to circumvent the final judgment rule and res judicata. D has the burden of asking the court to make Rule 41 dismissal with prejudice.

Rule 12(e) – Motion for a More Definite Statement

· If a pleading is so vague or ambiguous that a party cannot reasonably be required to frame a responsive pleading, party may move for a more definite statement.

· Test: Does the pleading give the other party enough information, from which it can draft an answer and begin discovery? If so, motion is denied.

· See Garcia, above.

Rule 12(f) – Motion to Strike
Court can strike from pleading any matter that is “redundant, immaterial, impertinent, or scandalous.”

Rule 12(g) – Consolidation of Defenses in Motion
Defendant must consolidate motions under Rule 12(b). 12(g) forbids a D who makes pre-answer motion under Rule 12 from making a further motion presenting any defense/objection which was available to him when he made the first motion and which could have been included, but was not. This required consolidation of defenses and objection works against piecemeal litigation.

Exceptions: 12(b)(6) and 12(b)(7), which may be made at any time before or during trial.

B. The answer

Policy concerns underlying form of D’s answer
It is entirely based on degree of prejudice to the parties

If prejudice is equal, court will ask who is more at fault

In general
1. Governed by Rule 8(b) and (c). The answer is D’s response to P’s complaint. D, in his answer, must “state in short and plain terms his defenses to each claim asserted and shall admit or deny the averments upon which the adverse party relies.” – 8(b).

2. Rule 8(b) requires answer within 20 days. Usually lawyers request, and the other side grants, extensions of time for the answer.
Forms of denial
D has four options for responding to allegations in D’s complaint:

1. Admit – D has an obligation to admit those things he knows to be true

2. Deny – If D intends in good faith to contest allegations, he denies specific lines, statements or paragraphs in the complaint. This identifies contested issues and narrows scope of discovery.

3. Denial of knowledge or information – If D doesn’t have knowledge or information sufficient to form a belief as to truth of P’s complaint, he may enter denial of knowledge or information. This has the effect of full denial, so must be done in good faith.

4. General denial: D responds with single sentence saying that he denies each and every allegation of P’s complaint – general denial makes every issue subject to both discovery and trial.

a. This is a risky form of denial – courts don’t like it. Thus it is rarely used.

b. D might use it because it allows D to say as little as possible and leave P in the dark as to what D plans to devote resources to.

c. If judge decides general denial wasn’t in good faith because there were some things (like jurisdiction) that D didn’t mean to contest, denial is deemed a failure to deny and all allegations are deemed admitted – Rule 8(d). This virtually eliminates general denial, because it is very rare that complaint alleges nothing true.

i. Judges are hesitant to decide that a general denial was made in bad faith. Usually they will read failed general denial not to cover facts that are obviously true, but there is no guarantee that courts will be that lenient.
Rule 8(c) – Affirmative Defenses

• Rule 8(c) lists 19 affirmative defenses which must be explicitly pleaded in the answer if D wants to raise them at trial. These include contributory negligence, fraud, res judicata, and statute of limitations.

• In addition to the 19 named defenses, D must affirmatively plead any “other matter constituting an avoidance or affirmative defense.” Affirmative defense is any new matter or issue not embraced by the complaint.

• Rationale: Under Federal Rules, purpose of pleadings is to give notice. Affirmative defenses are those which P may not be anticipating, and courts want P put on notice.

• Affirmative defenses often involve facts peculiarly within D’s knowledge, so burden is on D to allege those factual matters

Rule 8(d) – Effect of Failure to Deny

Averments in a complaint, except those concerning amount of damages, are deemed admitted when not denied in the answer.

C. Allocating the burden of pleading

In general

Burden of pleading is usually assigned to party who has the burden of producing evidence on that issue at trial.

Burden on P
• P has the burden of pleading all those matters on which he must introduce evidence at trial.

• If P doesn’t plead required elements, her case will be dismissed

• Rationale: If P cannot legitimately allege the existence of each of the basic elements of her claim, it may be assumed  that she couldn’t introduce evidence on them at trial.

Burden on D
D has burden of pleading defenses. Thus court and parties know which defenses P will rely on, making trial preparation and work more manageable.

When burden of pleading and burden of proof are on different parties

• Sometimes when a defense goes to the very heart of the action, the P should, in order to state a claim, be required to allege that the defense does not exist. Thus the burden of pleading may not coincide with the burden of proof.

• Example: Slander – in some courts the truth of remarks is an absolute defense. So in some jurisdictions, falsity of statements is thought to be so much a part of the basic action that P must plead falsity even though D has burden of introducing evidence and proving truth of remarks

Two useless theories of allocating burden of pleading

1. A party need not prove a negative – the burden should be on the party with the affirmative

2. The burden is on the party to whose case the element is essential.

• Both of these theories only state the conclusion. First theory is meaningless, because any issue can be described in affirmative or negative terms. I can call something “negligence” or “due care.” I can call it “falsity” or “truth” and flip around who has to prove it.

• The second one is what we’re going to decide – we will decide to whose case the element is essential. We do not know in advance.

Considerations in Allocating Burden of Pleading
To allocate burden of pleading, court can consider:

a. Language of the statute (such as 8(c)’s list of 19 defenses) – however, most are silent

b. Access to evidence – in Garcia, truth should be an affirmative defense because it is easier for D to prove something true than for P to prove it false. The case might not turn on truth or falsity, but D’s reasonable belief of truth or falsity. In that case, it should be D’s burden to plead because he knows his reasonable belief.

c. Probabilities – if statement is false 90% of the time, may want to put burden of pleading on D because chances are that the statement isn’t true. If 90% of statements are false, there will be a large class of cases where defendants will not make an issue of it. It is costly to make P plead and prove it if it wouldn’t even become an issue.

d. Public policy – in Garcia, can argue that defamation is bad, and if P is defamed we want to give him a chance to recover. Thus, burden should be on D.

Gomez v. Toledo (1980)

a. P claims D discharged him for whistle-blowing, violating his constitutional right to due process. D makes 12(b)6 motion on grounds that P did not allege bad faith. Motion granted, P appeals.

b. Supreme Court reversed. Court held it was up to D to plead good faith as an affirmative defense. Decision hinges on access to evidence – P cannot be expected to know what D’s state of mind was, so D gets burden.

c. Policy argument for putting burden on D: Provides greater incentive for public officials to avoid civil rights abuses.

d. Policy argument for putting burden on P: Overdeterrence. In the marginal set of cases, officials will not act and thus there will be more cases of government officials not doing the things they need to do. Should the police officer hesitate before going into a home where he thinks there might be a burglary because he’s afraid he can’t later convince somebody that he reasonably believed there was a burglary?

e. Rehnquist’s concurring opinion. Agrees, but reserves the issue of who should have the burden of proof at trial, because he is trying to address policy issue of overdeterrence.

D. Amendments

Policy concerns underlying amendments
It is entirely based on degree of prejudice to both parties

Bad faith is the tie-breaker

Rule 15 – Amended and Supplemental Pleadings


15(a) – Amendments

• Some amendments can be made as a matter of course before responsive pleading is served. At the beginning of litigation, party can amend as a matter of course without permission of the court:

• It’s unlikely that amendment would be denied at that early stage in litigation. “When justice so requires” would probably not block amendments here, and thus there is no need to ask permission of the court. Inconceivable that the other side would be prejudiced.

• Otherwise, Party may amend pleading only with court’s permission or by consent of adverse party. “Leave shall be freely given when justice so requires.” Courts have given substance to the phrase “when justice so requires” by looking at context of the rules.


Beeck v. Aquaslide (1977)

a. P sued D for injuries sustained while using waterslide allegedly manufactured by D. D initially admitted that he manufactured slide. More than a year after admission, and statute of limitations has run on P’s personal injury claim arising from accident, D checks out slide himself and realizes it’s a knock-off not manufactured by his company. D moves to amend his answer to deny manufacture of slide. Trial judge allows amendment because D’s initial answer was based on good faith on conclusions of 3 insurance investigators and P hasn’t shown that he would be unable to recover from actual manufacturer of slide. Jury trial was held on issue of manufacture. Jury held for D, and P appealed.

b. Court of appeals holds that trial judge did not abuse discretion by allowing D to amend. Leave to amend should only be denied when granting it would result in actual prejudice to the other party, and burden is on the other party to show such prejudice. In this case, there would have been prejudice against D if leave to amend had not been granted.

c. This case shows the balance of equities. Court doesn’t want to hold D responsible for slide he didn’t manufacture when P can still sue responsible party. (Statute of limitations for fraud claim didn’t start until fraud was discovered.) Courts allow amendment whenever it facilitates adjudication on its merits. If mistake could have been prevented and results in prejudice to other party, amendment likely won’t be allowed. If prejudice on both sides is equal, then courts focus on culpability of parties in making amendment necessary.

d. If D waited a few years before making amendment, it becomes a closer case. We still don’t want to hold them liable for a tort they’re not responsible for – Aquaslide may be punished to the extent that there was an additional delay.

e. If trial court had come out the other way (did not allow the amendment), and its decision was appealed, the Court of appeals still might have upheld the trial court. This case concerns abuse of discretion. There are three standards of review:

i. De novo: Court of appeals will apply same tests as trial court and do what it thinks is right. No deference because appellate review attempts to ensure that law is applied uniformly over many trial courts – thus appellate courts shouldn’t give deference to trial courts.

ii. Abuse of discretion: Court of appeals attempts to determine if what trial court did was within the range of reasonable decisions. Mixed question of fact and law.

iii. Substantial evidence – most deferential. Concerns question of fact. Example: If judge says he found that D was speeding and ran the red light, it will be upheld as long as it is supported by some evidence. Assumption is that the appellate courts are lousy at reviewing facts because they only see the record and don’t actually get to see the evidence. Since trial judge has a better feel for it, appellate court will overturn only when result seems bizarre.

15(b) – Amendments to Conform to the Evidence

• When issues not raised by pleading are tried by express or implied consent of parties, they shall be treated as though they had been raised in pleadings. Amendment to conform pleadings to evidence may be made by motion at any time, even after judgment, but failure to amend does not affect result of trial on those issues.

• If evidence is objected to at trial because it’s outside the pleadings, court will freely allow pleadings to be amended when objecting party fails to convince court that admission of evidence would prejudice him in maintaining action or defense. Court may grant a continuance to allow other party to prepare.

• Puts the other party in a catch-22: If they object to evidence, an amendment to conform to the evidence will be granted. If they do not object, court will deem them to have impliedly consented to its introduction.

Rule 16—pretrial conference: the purpose of the pretrial conference is to agree on the shape of the trial, what are the issues of fact, etc.  This supercedes the pleadings.

Moore v. Moore (1978)

a. Reuben Moore (P) and Sidney Moore (D) were divorced. Nasty custody battle ensues, complete with kidnapping. P sues D for custody. After trial, D moves to amend pleadings to conform with the evidence (15(b) allows amendments at any time, even after judgment), asserting four counterclaims:

1. Custody of daughter

2. Child support

3. Separate maintenance (alimony)

4. Attorney’s fees

b. Court grants motion and Sidney wins on all counts. Reuben appeals.

c. Court of Appeals affirms in part and reverses in part. Court affirms as to custody, child support and attorney’s fees, and reverses on maintenance. Issues not raised in pleadings may be added by amendment when issues are tried by express consent of parties. Where consent is implied (as here), careful examination of record is required to determine if party opposing amendment received actual notice of the injection of unpleaded matters and had adequate opportunity to litigate.

d. Breakdown of issues:

1. Custody: Sidney’s custody inheres in Reuben’s claim for custody. Custody issue is tried by implied consent – each party introduces evidence about why s/he should get custody.

2. Attorney’s fees: Sidney entered evidence during damages phase of trial on attorney’s fees she incurred. Reuben didn’t object. Later, Reuben did object and the trial judge held a separate trial on the issue, allowing Reuben to oppose it and present his evidence. Thus Reuben was not prejudiced on this claim.

3. Child support: Court says child support also inheres in a custody claim. Sidney introduced evidence about financial needs, which Reuben did not object to. Party objecting to amendment must have objected when evidence was introduced. Likely the lawyer was negligent on this issue – it is unlikely that Reuben would choose not only not to object to her evidence but also to offer none of his own.

4. Separate maintenance: First, it doesn’t inhere in the pleadings. Second, he would be prejudiced on this claim. It is also relevant to Sidney’s claims for custody, child support and fees. Reuben had no reason to know she was raising a new issue, and thus was not required to object when the evidence was introduced. He did not impliedly consent.

Materiality and Relevance
• Pleadings define a set of issues. Evidence outside that set is immaterial.

• Relevance: Is a piece of evidence offered on a material issue relevant to that issue? Standard is: If you were betting on this issue, would the piece of information change the odds? If so, then it’s relevant.

15(c) – Relation back of amendments

An amendment of a pleading relates back to the date of original pleading when:

15(c)(1) – relation back is permitted by the law that provides the statute of limitations applicable to the action, or

15(c)(2) – the claim or defense asserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth in the original pleading, or

15(c)(3) – the amendment changes the party or the naming of the party against whom a claim is asserted if the forgoing provision (2) is satisfied and, within the period provided by Rule 4(m) for service of the summons and complaint [120 days], the party to be brought in by amendment (a) has received such notice of the institution of the action that the party will not be prejudiced in maintaining a defense on the merits, and (B) knew or should have known that, but for the mistake concerning the identity of the proper party, the action would have been brought against the party.

15(c) was revised to overrule the decision in Schiavone v. Fortune, in which D knew it was party meant to be named but did not receive corrected pleading until statute of limitations had expired.

15(d) – Supplemental Pleadings
Upon motion, party may serve a supplemental pleading setting forth transactions or occurrences or events that have happened since date of pleading sought to be supplemented. Permission may be granted even though original pleading was defective.

E. Policing the Pleading Process

1. Three Methods to Prevent Abuse
a. USC §1927: Statute authorizes courts to shift fees when parties unnecessarily multiply proceedings.

b. Inherent authority of courts: When litigant abuses judicial process, court may use its general power to punish contempt by imposing fines or other sanction, without using Rule 11. True even if conduct falls under Rule 11.

c. Rule 11: Included in Federal Rules of Civil Procedure since 1938. Very narrow scope prior to 1983 amendments.

d. All three mechanisms require bad faith to sanction. All three were found to be inadequate until 1983 amendments of Rule 11.

2. Rule 11 – 1983 Amendments (most important change in FRCP since 1938)

a. Amendments made Rule 11 apply to all papers filed in court, not just pleadings. Two caveats:

i. Applies to papers filed – if lawyer does something unethical, that is handled by a different process

ii. Discovery motions are handled separately

b. Amendments required reasonable pre-filing investigation of facts and law
c. Legal and factual bases for claim must be objectively reasonable.

d. Even if attorney conducted reasonable pre-filing investigation and legal/factual basis for claim is reasonable, sanctions can still be imposed if it is filed for improper purpose.

e. Power of court to sanction abuse was broadened.

3. Problems caused by 1983 Amendments:

a. Excessive sanctioning

b. Deterred attorneys from making claims at the margin

c. Created risk that judges would impose sanctions for style/tone of complaint, rather than substance

4. Changes to Rule 11 in 1993 Amendments
a. Court given more discretion about when to sanction – rule no longer required sanction, but instead provided that courts “may” sanction

b. Party accused of violation has 21-day safe harbor – can withdraw problematic allegation and suffer no sanctions

c. Encourages penalty to be paid to court, rather than paying other party’s attorney’s fees to eliminate incentive to file Rule 11 motion

d. Rule 11 does not apply to discovery process – discovery abuse governed by Rules 26(g) and 37.

5. Rule 11
Policy concerns underlying Rule 11
For granting Rule 11 motion:



Against granting Rule 11 motion:

Efficiency






Overdeterrence

Party’s interests (i.e. if it is for an improper purpose)
Justice concerns

11(a) – Signature

Every pleading, written motion and other paper must be signed by at least one attorney, or by the party if he is unrepresented.

11(b) – Representations to Court: By presenting pleading, motion, etc. to court, attorney certifies that to the best of her knowledge, information, and belief, formed after a reasonable inquiry:

(1) It is not presented for any improper purpose, such as to harass, delay, or increase cost of litigation

(2) Claims, defenses, and other legal contentions are warranted by existing law or by a nonfrivolous argument for extension, modification or reversal of existing law or establishment of new law

(3) Allegations and other factual contentions have evidentiary support, or are identified as likely to have support after more investigation, and

(4) Denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based on a lack of information or belief.

11(c) – Sanctions
If court determines (b) has been violated, it may impose sanctions upon attorneys, law firms, or parties responsible for violation

(1) How Initiated

(A) By Motion. A motion for sanctions shall be made separately from other motions or requests and shall describe the specific conduct alleged to violate subdivision (b). It shall not be filed with or presented to the court unless, within 21 days after service of the motion, the challenged paper, claim, defense, contention, etc. is not withdrawn or appropriately corrected. If warranted, court may award to prevailing party reasonable expenses and attorney’s fees incurred in presenting or opposing the motion.

(B) On Court’s Initiative. On its own initiative, court may enter an order describing the specific conduct that appears to violate subdivision (b) and direct attorney to show why he has not violated the subdivision

(2) Nature of Sanction; Limitations

Sanction shall be limited to what is necessary to deter conduct. Sanction may consist of directives of non-monetary nature, penalty paid to court, payment of expenses to movant.

(A) No monetary sanctions against party for violation of (b)(2) – unwarranted legal claims

11(d) – Inapplicability to Discovery

Rule does not apply to discovery abuses.

Surowitz v. Hilton Hotels Corp. (1966)
i. Pl. filed shareholder derivative suit based on her son-in-law’s investigation and explanation

ii. Pl. verified complaint as required in Rule 23.1, but did not personally understand it
iii. the Court holds that anyone can bring a well founded suit in good faith regardless of whether they personally can verify the complaint  
iv. this was before the 1983 revision of Rule 11 sanctions


Hadges v. Yonkers Racing Corp.

      i.  
     Pl. is a jockey who was is banned from racing and then reinstated.  He files suits in federal and state courts against a track that won’t let him race after reinstatement.  Meadowlands (state owned) won’t let him race b/c Yonkers won’t.  This is the basis for his federal suit—the state denied him due process in violation of § 1983.

      ii.        Hadges state that he hasn’t raced in four years, this is later shown to be false.  He also submits a scratch sheet from 1989 which is later shown to be from 1987.  District court sanctions Hadges and censures Kunstler, the lawyer.

     iii.       The sanction are not justified b/c ▲ didn’t give π 21 day safe-harbor period.

     iv.        A lawyer must make “an inquiry reasonable under the circumstances” which requires more than just the client’s word.  Here he had sworn statements from client, along with affidavit from another lawyer and some documents in the record.
	arguments for and against safe-harbor period

For:





Against:

chance to correct inadvertent mistakes
parties can threaten frivolous motions in   

                                                                        hope that other party will withdraw something




“Plausible Pleadings: Developing Standards for Rule 11 Sanctions”
• Author argues that Rule 11 should be narrowly construed. When rules were promulgated, they freed us from “the tyranny of form,” and recognized that you can’t be fully committed to what your particular claim is at too early a stage in the litigation.

• The cure for the ills of code pleading had side effects as bad as the original disease. Courts went from one extreme to the other, with too many lawsuits brought.

• Rule 11 is an attempt to address that problem. It is not the original pleading scheme, but rather a new scheme altogether. Complaint need not say anything different, but P may be sanctioned for not thinking it through. The object is that it will create incentives for parties to regulate themselves.

• This approach also has potential problems:

a. Satellite litigation: The time that we save on frivolous claims will be wasted on litigating Rule 11 motions. That has already changed, as Rule 11 motions are dying down.

b. If sanctions are too easy to get, the deterrent effect becomes too great and may discourage the filing of meritorious claims.

c. Risk that judges will impose sanctions just because they don’t like the style or complete content of the complaint, even though it contains potentially meritorious claims.

DISCOVERY


History


• Under common law, parties went to trial with whatever they could dig up – no discovery.


• Outcome often turned on a surprise.


• Winning depended on lawyer’s ability to cross examine and respond to new evidence on the spot.

Purposes of Discovery under Federal Rules of Civil Procedure
1. Issue framing. Under common law, this was performed at the pleading stage

2. Summary judgment: Trials are expensive. In exchanging information, we can weed out frivolous issues and claims.

3. Facilitates settlement: Trials can get more of what they want with less cost if there is an agreement. Discovery makes it possible for both sides to have realistic idea of what it’s about. We only get a settlement if range of potential values that both have in mind overlap.

4. Eliminates surprises.

Compromise between full disclosure and adversarial system

• Want to eliminate element of surprise and have outcomes turn on the merits, but we don’t want one side benefiting from the other side’s work.

• Discovery is an aid, not a crutch:

a. Discovery rules don’t limit the lawyer’s responsibility to do his own investigating

b. It is only used for things you cannot reasonably get yourself (i.e. you can get a photo of a pond without going through elaborate discovery process)

Because a discovery appeal would be interlocutory in nature, there is little appellate review, and consequently discovery can vary significantly from court to court

Pros and Cons

• PROS: Assists in providing complete and accurate information and achieving all goals of a fair trial

• CONS: Allows parties to use discovery to harass, delay, and jack up expenses for the other side


Discovery Devices:

1. Depositions: Oral and Written

Rules 27, 28, 30-32

2. Interrogatories



Rule 33

3. Documents and Property Discovery
Rule 34

4. Physical and Mental Examinations
Rule 35

5. Admissions



Rule 36

Rule 26 – Scope of Discovery


Rule 26(a) – Required “Automatic” Disclosures
(1) Initial Disclosures: Must disclose within 14 days of discovery meeting

(A) Name, address, phone number of party who has discoverable information relevant to disputed facts

(B) Copy or description of all documents relevant to disputed facts pleaded with particularity

(C) Computation of any damages

(D) Any insurance agreement

Reasons: 1. May speak to party’s level of care – people with lots of insurance coverage are less risk-averse than people with no insurance coverage who have to bear the risks themselves. 2. May facilitate a settlement by allowing both party to negotiate with insurance company. [However, it is not permitted at trial because of potential deep pocket prejudice.]

(2) Disclosure of Expert Testimony

(A) Must give identity of any experts who may be used at trial

(B) Must disclose expert’s qualifications, pay, prior publications (10 years), and list of other cases in which the expert has testified (4 years). Also must provide signed, written report of expert’s opinion including bases for opinions

(C) These disclosure must be made 90 days before the trial absent any other directions from court

(3) Pretrial Disclosures – 30 days before trial, party will give the following information about evidence it may present at trial, unless the evidence will be used solely for impeachment:

(A) Name, address and phone number of witnesses, separately identifying those the party expects to call at trial and those who will be called if the need arises

(B) Designate which witnesses’ testimony will be presented by deposition

(C) Identity of documents and other exhibits, including designation of which the party expects to use at trial and those that will only be used if need arises

Objections: 14 days after disclosures, parties can file objections to any use of depositions at trial (26(a)(3)(B)), and admissibility of materials identified under 26(a)(3)(C). Objections not disclosed are deemed waived unless excused by court for good cause shown.

(4) Form of Disclosures – All disclosures under 26(a) must be made in writing, signed, and served

(5) Methods to Discover Additional Matter: Party may obtain discovery by the five discovery devices outlined above
Pros and Cons of Automatic Disclosure
Pros:

a. Suits move faster because “core information” is brought out earlier.

b. Prevents fishing expeditions (hunting for irrelevant or non-existent information).

c. Parties will have incentive to plead more specifically because only items relevant to “disputed facts alleged with particularity” must be disclosed

Cons:
a. A lot of unnecessary disclosure.

b. Disclosure comes too early because simple cases would be settled before discovery is needed.

c. Inspires satellite litigation – litigation about the litigation.

d. Forces lawyers to disclose information damaging to their clients.

Rule 26(b) – Discovery Scope and Limits

(1) In General. Anything arguably relevant to subject matter, not privileged, is discoverable. Includes existence, description, nature, custody, condition, location of any books, documents, or other tangible things and identifying and revealing location of persons who know information relevant to litigation. Information sought need not be admissible as long as it is likely to lead to admissible information.

(2) Limitations. Court will limit discovery if:

i. Discovery sought is unreasonably duplicative or obtainable from another source

ii. Party seeking discovery had ample opportunity to get information sought

iii. Burden/expense of discovery outweighs benefits (taking into account needs of case, amount in controversy, parties’ resources, importance of issue, and importance of discovery in resolving issue)

(3) Trial Preparation: Materials. Party can discover documents or tangible things made discoverable by 26(b)(1) produced in anticipation of litigation or for trial only if:

i. Party seeking discovery has a substantial need, and

ii. Can’t obtain substantial equivalent without undue hardship
See Work Product below.

WORK PRODUCT (stemming from 26(b)(3))

a. Purpose:

1. To make each party do its own work

2. Protect lawyers’ thought processes – ensure that lawyers do not fear recording their impressions of the case and exploring ideas. They must be able to explore the strengths and weaknesses of their case. If lawyer is afraid she may have to hand over investigation of weaknesses, she either won’t do or won’t record those investigations.

3. Protect the adversarial system.

b. Definition of work product – FRCP, Rule 26(b)(3)

1. Documents and tangible things otherwise discoverable under 26(b)(1)

2. Prepared in anticipation of litigation or for trial
3. By or for another party or by or for that other party’s representative

4. Court shall always protect against disclosure of mental impressions, conclusions, opinions, or legal theories of attorney or other representatives of the party

a. Policy reasons to protect those impressions:

i. Subsidization – one side should not do the other side’s work for it

ii. Deterrence – thinking through a case involves thinking about dead ends that might hurt you. When you plan the case, you have to look at evidence that is bad for you. If they get access to all of that, then you won’t record vital information.

iii. Protecting the adversarial system – system is structured with two sides against each other. Each side hires an attorney to protect its case zealously. If lawyer can be used to testify against client, system itself is disrupted.

b. Can obtain lawyer’s memoranda if they are redacted, with the impressions removed

c. Circumstances under which discovery of work product may be obtained:

1. Party seeking discovery has a substantial need of the materials, and

2. Party is unable without undue hardship to obtain the substantial equivalent of the materials by other means

d. Interpretation of work product doctrine
1. Work product protections can be interpreted very broadly – to apply to all work a lawyer does. However, that conclusion is contrary to the general policy of discovery, which favors full disclosure to get all the facts out and avoid surprise. Therefore, we get a compromise that protects work product where reasons for such protection are most strongly implicated but otherwise permits discovery.

2. Essential structure of all arguments about work product is a balancing of these competing concerns.

e. What does that mean in practice?

1. Thought processes, mental impressions and opinions of those working on a case are absolutely protected (see B4 above) – includes written statements, private memoranda, and personal recollections prepared/formed by person working on case.

2. Facts acquired in the course of investigations must be disclosed, as well as legal conclusions, because the full disclosure purpose of discovery is more strongly implicated here.

3. Work product protection not as broad as it appears.
a. Documents and tangible things are protected, but not their contents
b. Lawyers’ thought processes and mental impressions are protected, but not legal conclusions
f. Work product in light of interrogatories

1. Question is where the work product is being protected in light of interrogatories

2. Interrogatories provide two protections:

a. Other side has to ask for the information
b. Lawyer is allowed to formulate the answer so that it does no more than answer the question asked – not reveal other information

3. Work product thus protects the inferences that the lawyer drew from what the witness said, the way the lawyer thought about approaching the witness, and the actual documents.

4. Hickman protects the actual documents, but allows those seeking to learn the facts to do so through interrogatories.

g. To obtain documents, must show substantial need. Three justifications that attempt to show requisite need:

1. Fading memories. One party took statement of eyewitness immediately after accident. Months later adverse party requests statements. Strong case for work product exception, because eyewitness account of accident is primary evidence
2. Hostile witness: Good case for showing of substantial need. Even if hostile witness agrees to deposition, he’s likely to give very little information. Thus statement or deposition won’t be substantial equivalent of that obtained by other side.

3. Impeachment purposes: Not as strong a case, because impeachment purposes are secondary evidence.

h. Holes in work product doctrine:

1. Party can get document upon showing of substantial need
2. Circumvention via witness: Friendly witness can get a copy of her own statement (which is her right under Rule 26(b)(3)) and give it to the other party, so the other party can coach her about how to get around any statement she may have made that hurts the side she favors. When court is concerned about this, it may let the opposing party depose witness before she is given a copy of her statement.

i. Work product doctrine and procuring witness statements from the other side

1. Witness statements after the accident are protected by work product doctrine
2. Statements are discoverable if:

a. Parties are no longer available

b. Not having access to the statements is prejudicial

3. Statements must be disclosed even if party is going to assert protection

4. If party A knows who witness is and that party B took statements from the witness, party A may still want the statements:

a. Fading memories: Information may be fresher in witness’s mind right after accident (this is primary evidence – greater need for it)

b. Impeach their witness: If witness tells me a different story, I can say, “Didn’t you say x?” (this is secondary evidence – less of a need for it – however, advisory notes show that impeachment is still a substantial need)

(4) Trial Preparation: Experts

(A) Can depose any expert whose opinions may be presented at trial—deposition will only be after 26 (a)(2)(B) report is provided
Advisory Note: Effective cross examination of an expert requires advance preparation (i.e. deposition)

(B) If expert is retained in anticipation of litigation but not expected to be called at trial, party seeking discovery can only depose or use interrogatories if it can show exceptional circumstances which make it impractical to obtain facts or opinions by other means [Example: if there is only a single expert in a given field]
(C) Party seeking discovery must pay expert

• Advisory Note: Experts informally consulted but not retained are not discoverable. Retained or specially employed (as opposed to informally consulted) means someone party goes to particularly for the purpose of helping with this litigation. Informally consulted means consulted initially until the point the party decided expert was of no use to them.

• This is different than ordinary witnesses, who must be disclosed:

1. There are many experts so we don’t need to make sure both sides have them.

2. We are concerned about free riders in this context. Policy of avoiding subsidization outweighs policy of disclosure in this case.

• Difference between experts to be called and those only retained or consulted: We want to prevent parasitic behavior – depending on other party’s experts. We also want to prevent overdeterrence – one party may be afraid to consult experts who may say something contrary to their interests.

• How can one determine if expert was retained in anticipation of trial? Two methods:

1. Go with the dominant motivation – don’t protect pre-accident reports, but protect post-accident reports.

2. Judge does an ad-hoc weighing of whether in this case the needs of disclosure outweigh other needs.

(5) Claims of Privilege or Protection of Trial Prep Materials
Parties claiming information otherwise discoverable is privileged must describe what they refuse to produce so other party can assess applicability of the privilege


Rule 26(c) – Protective Orders

Upon a motion by party from whom discovery is sought, court can issue a protective order to protect that party from annoyance, embarrassment, oppression, or undue burden. Court can:

1. Disallow disclosure/discovery

2. Limit/condition terms of disclosure/discovery

3. Switch discovery devices

4. Limit scope of disclosure/discovery

5. Limit people present for discovery

6. Seal depositions, only to be opened by order of the court

7. Protect or designate manner of revelation of trade secret, confidential research, development, or commercial information

8. Order parties to simultaneously file documents in sealed envelopes, opened by direct order of court

Rule 26(d) – Timing and Sequence of Discovery

Party cannot seek discovery prior to the discovery meeting mandated by 26(f), except when authorized by rules or by agreement of parties

Rule 26(e) – Supplementation of Disclosures and Responses

(1) A party who has disclosed information or answered request for discovery must supplement or correct information party learns is incomplete or incorrect in material respect, if the additional or corrected information has not otherwise been made known to the other parties during the discovery process.

(2) Responses to interrogatories, requests for production, and requests for admission must be supplemented under the same conditions.

Note: Not required to supplement responses in deposition, unless it is deposition of expert.

Rule 26(f) – Meeting of Parties, Planning for Discovery

Parties required to meet 21 days before scheduling conferences (Rule 16(b)) to talk about bases of claims and defenses, possibility of settlement, and discovery plan (timing, subjects and limitations of discovery plan). Plan must be submitted to court within 14 days after meeting.

Rule 26(g) – Signing of Disclosures, Discovery Requests, Responses and Objections

All disclosures, discovery requests, responses and objections must be signed by attorney indicating that to the best of attorney’s knowledge, formed after reasonable inquiry, they are consistent with rules, warranted by existing law or good faith argument for its extension, modification or reversal, not done for improper purpose (i.e. harassment, delay, increase in costs) and not unduly burdensome. Court can impose sanctions on signer.

DEPOSITIONS: RULES 27, 28, 30-32

Rule 27 – Depositions before Actions or Pending Appeal

Party can petition court to take depositions before action or pending appeal only where perpetuation of testimony is necessary to prevent injustice, where it would be lost if not taken at this early point. Deposition can be used at trial if it applicable rules are followed. Example: Witness is terminally ill or leaving the country.

Rule 28 – Persons Before Whom Depositions may be Taken

Depositions shall be taken before an officer authorized to administer oaths, or before a person appointed by court in which the action is pending. May take depositions in foreign countries.

Rule 29 – Stipulations Regarding Discovery Procedure

Parties may decide in writing that (1) depositions may be taken before any person, at any time or place, upon any notice, in any manner and, (2) may modify other procedures governing discovery.

Advisory note: Parties are encouraged to agree on less expensive ways to get information

Rule 30 – Depositions Upon Oral Examination

(a) When Depositions May be Taken; When Leave Required

(1) Party can take deposition of anyone (party or non-party) thought to have information about case without permission of court. Can compel witnesses to appear through Rule 45 subpoena. Can use subpoena duces tecum to compel them to bring documents. [Shouldn’t need to subpoena a party, because party would be sanctioned under Rule 37 for refusing to cooperate.]

(2) Court’s permission required for depositions if deponent is in prison or:

(A) Proposed deposition would exceed the 10 depositions allowed by Rules 30 and 31

(B) Deponent has already been deposed for this case

(C) Party seeks to take deposition before time specified in Rule 26(d)

(b) Notice of Examination

(1) Party who wants to take oral deposition must give reasonable notice to every other party, including time/place for deposition. If subpoena duces tecum is served on deponent, materials to be produced must be designated. […]
(5) Notice to a party deponent may be accompanied by request for production of documents and things at deposition, in compliance with Rule 34.
Advisory Note: To facilitate discovery, parties can use this rule or Rule 34 – this rule is preferable when documents are few and simple.

(6) Party can name public/private corporation, partnership, association or government agency as deponent. Organization must designate officers to testify on its behalf, who will testify about matters known and reasonably available to organization
(7) Parties can stipulate in writing that depositions be taken by phone or other electronic means, or court can so order by motion
(c) Examination, Objections

• Any objections made at depositions will be noted, but witnesses still must answer questions

• In lieu of oral examination, written questions in a sealed envelope may be submitted. [This disadvantages the deposing party, because they can’t frame questions based on previous answers.]

(d) Schedule and Duration; Motion to Terminate or Limit Examination

(1) Objection during deposition must be stated concisely. Party may instruct deponent not to answer only when necessary to protect a privilege or to present a motion under paragraph (4). […]
(4)  Any time during deposition, on motion of party or deponent and on showing that deposition is being conducted in bad faith or to unreasonably annoy, embarrass or oppress deponent or party, deposition shall be suspended upon demand to allow time to make motion for court to stop deposition or limit its scope
(e) Review by Witness; Changes; Signing

Prior to completion of deposition, deponent or party may request that 30 days after notification a transcript of deposition is ready for review. If there are changes, deponent must sign statement listing changes and giving reasons for them.

(g)  Failure to Attend or to Serve Subpoena

(1) If party who gave notice of taking of deposition fails to show up, and the other party comes, court can order notice-giving party to pay expenses

(2) If notice-giving party fails to subpoena witness and thus witness doesn’t come, but the other party does show up, court can order notice-giver to pay expenses.

Rule 31(a) – Depositions Upon Written Questions

(1) Party can take written depositions of any person thought to have discoverable information without court permission. Attendance may be compelled by subpoena (Rule 45).

Note: The purpose of this rule is to allow depositions of distant non-party witnesses who cannot be served with interrogatories (since only parties may be served with interrogatories). Deposition upon written questions is similar to one on oral questions, except discovering party has less flexibility because it can’t base questions on responses to earlier questions.

(2) Court permission is required under same circumstances specified in Rule 30(a)(2) -- more than 10 depositions, party already deposed, too early.

Rule 32 – Use of Depositions in Court Proceedings 

(a) Depositions may be used at trial or in interlocutory proceeding if admissible under rules of evidence. Deposition will be applied as if witness were present and testifying according to following provisions:

(1) Any deposition may be used by any party to contradict/impeach deponent as witness

(2) Deposition of any party may be used by an adverse party for any purpose

(3) Deposition of a witness may be used for any purpose if court finds any of these five conditions:

(A) Witness is dead

(B) Witness is more than 100 miles away or out of country

(C) Witness is unable to come because of age, infirmity, illness, or imprisonment

(D) Party offering deposition hasn’t been able to get witness to come by subpoena

(E) justice so requires 

(b), (d). Objections to Use of Depositions 

i. Hearsay objection isn’t waived even if it is not made at time of deposition

ii. Objections to form (of questions) are waived if not made at deposition, because they are immediately curable
iii. Objections to substance, if curable, are waived if not made at the time

iv. Objections to substance, if not immediately curable, are not waived
v. Questions that are objected to are still answered, but recorder notes the objection

vi. When in doubt, it is always safest to object
Notes:
· Cannot present evidence at trial in which deponent answers whether a specific statement was made by another party. It is not admissible unless the statement is true. This question would be rank hearsay, because declarant isn’t present to be tested. However, this question can be asked at deposition because it could lead to meaningful disclosure, as per 26(b)(1).

· Reporters’ sources may be privileged – need for disclosure is balanced against extrinsic factors, such as reporters’ need to get evidence. Reporters are not protected by first amendment, but many states protect them as a matter of state law.
· Objections. If the objection can be cured at the time (i.e. objection to form of the question), it must be raised during deposition. If the objection can’t be cured, it doesn’t matter if you raise it at the deposition or not. This is another waiver or forfeiture rule.
INTERROGATORIES

Rule 33 – Interrogatories to Parties
(a) Availability:  Without permission of the court, any party may serve written interrogatories on any other party, not to exceed 25 in number.

(b) Answers and Objections

(1) Each interrogatory must be answered fully, under oath, unless it is objected to, in which case the objecting party must state reasons for objecting and answer it to the extent that it is not objectionable.

(2) Answers are to be signed by the person making them, and objections signed by the attorney.

(3) Party served shall answer in 30 days, unless otherwise specified by the court.

(4) All grounds for objection to an interrogatory must be stated with specificity.  Any ground not stated in a timely objection is waived, unless the court excuses the failure to object for good cause shown.

(5) Party serving interrogatory may move for Rule 37(a) sanctions for failure to answer.

(c) Scope; Use at Trial

Interrogatories may relate to any matters which could be inquired into under Rule 26(b)(1). An interrogatory otherwise proper is not necessarily objectionable merely because an answer to the interrogatory involves an opinion or contention that relates to fact or the application of law to fact, but the court may order that such an interrogatory need not be answered until after designated discovery has been completed. [Exception exists here because attorney can carefully frame answers.]

Reasons why interrogatory is not objectionable because it raises issues relating law to fact:

1. Too hard to draw lines between law and fact

2. Once you have reduced pleading, should let the party see what they have by way of legal claim.

Steps party can take if he learns evidence that changes an answer to interrogatory:

1. Can refuse to answer interrogatory initially until he has sufficient evidence

2. Can amend answer to an interrogatory – Rule 33 allows party to withdraw or amend an answer – advisory notes
3. If party doesn’t amend the interrogatory and it is introduced at trial, he can introduce his own evidence – just because he said one thing in the interrogatory does not mean he is bound by it at trial. It is just one piece of evidence and he can offer whatever evidence he has in favor of the facts as he now knows them to be.

Notes:

· Ability to craft the interrogatory answers allows for protection of party.

· If P is asked about his legal theory, he can decline to answer in anticipation of discovery.
(d) Option to Produce Business Records

Where the answer to an interrogatory can be found by searching business records and the burden of finding the answer is the same for both parties, party answering the interrogatory can specify where the answer is to be found and require the asking party to look for it themselves.

Advisory Note:  Gives party an option to make records available to place burden of research on party seeking information.

REQUESTS FOR PRODUCTION

Rule 34 – Production of Documents and Things and Entry Upon Land for Inspection and Other Purposes

(a) Scope.

A party may serve on any other party a request for production of documents or things, including writings, drawings, charts, etc. which are in the possession, custody or control of the party on whom request is served, and within the scope of 26(b).  Party may also request permission to enter land to inspect it.
(b) Procedure.

Request will specify items with reasonable particularity and state time, place, and manner of inspection.  Party upon whom request is served must respond within 30 days, unless otherwise specified by court or agreed to by parties.  Party served may object, stating reasons for objection.  Requesting party may move for sanctions under 37(a) for failure to respond to the request.
(c) Persons Not Parties

A person not a party to the action may be compelled to produce documents and things, or to submit to an inspection as provided in Rule 45.

PHYSICAL AND MENTAL EXAMINATIONS

Rule 35 – Physical and Mental Examinations of Persons

(a) Order for Examination.

When the mental or physical condition of a party, or person in custody of party [i.e. child], is in controversy, court may order the party to submit to a physical or mental examination by a doctor.  Order may only be made on motion; good cause must be shown and notice must be given to the person to be examined.

Notes:

· Concern here is invasion of privacy – due to privacy/harassment concerns, standards are more stringent.

· Administrability argument – in general privacy concerns outweigh discovery concerns when it comes to examinations. For Rule 35, we don’t let it go forward because more often than not intrusiveness will be a concern.

· Schlagenhauf holds there must be an affirmative showing that the issue is a real issue.

· Good cause is an invitation to balance need of the party seeking the examination against the consequences of forcing the party to submit to the examination (thus intrusiveness of examination is relevant to determining whether there is a good cause).

· The need for the information is a product of two factors. One is whether you can get the substantial equivalent elsewhere without the examination. Another is the centrality of this issue to the case.
· Exceptions on the basis of religion: A line of cases suggests that if P puts medical condition in controversy by bringing the suit, then he waives this objection. That is generally not the answer given anymore – Schlagenhauf.
(b) Report of Examiner

(1) If requested, the examined party can get a copy of detailed written report setting out examiner’s findings, including results of all tests made, diagnoses, and conclusions.  If examinee gets this report, party who requested examination can request and get a like report of any like examination conducted on examinee before or after court-ordered examination.

(2) By requesting and obtaining a report of this examination, examinee waives any privilege he may have regarding the testimony of everyone who has examined or will examine him about same mental/physical condition.

(3) Same rules apply if parties agree to examinations (as opposed to court-ordered examinations)

Notes:

· D can obtain a copy of the report if he undergoes exam under 35(b). However, if he make that request, he waives his privilege with respect to all reports taken before or after that exam. Drafters assume you’ll always want to see the report enough that you’d be willing to give yours up. This is a device to force the exchange of this information.

ADMISSION

Rule 36 -- REQUESTS FOR ADMISSION

(a) Request for Admission

• A party may serve on any other party (but not on non-parties) a written request for the admission (which applies only to the pending action) of the truth of any matters within the scope of 26(b) that relate to statements or opinions of fact, or application of law to fact.

• Matter is deemed admitted if responding party does not serve written answer or objection within 30 days.  If objection is made, reasons must be stated and the answer shall specifically deny matter or give reasons answering party can’t truthfully admit or deny. 

• Party served cannot use lack of information as a reason for failure to admit or deny unless a reasonable inquiry is made. It is not grounds for objection that the discoveree feels the matter is a genuine issue for trial.
(b) Effect of Admission

Any matter admitted under this rule is conclusively established unless court, on motion, permits withdrawal or amendment of admission.

Advisory Note:  Emphasis is on resolution of case on its merits, while assuring each party that justified reliance on an admission will not operate to its prejudice.

Purpose: Advisory Notes:  Rule 36 serves two purposes, both of which reduce trial time:

1. Facilitates proof with respect to issues that cannot be eliminated from case

2. Narrows issues by eliminating those that can be eliminated

Notes:

· Although the court does have some discretion to permit a R.36 admission to be withdrawn or modified, there is a high bar to withdrawing an admission because withdrawal defeats the whole purpose of admissions. They are designed to narrow down the scope of issues for trial, and the utility of would be destroyed if parties could willy-nilly change their minds about admissions.

SANCTIONS

Rule 37 – Failure to Make Disclosure or Cooperate in Discovery: Sanctions

(a) Motion for Order Compelling Disclosure or Discovery. A party may apply for ordering compelling disclosure or discovery, upon notice to other parties, as follows:
(1) Appropriate Court. Application for order to compel a party must be made to court where action is pending.  Application for a non-party must be made to court in district where discovery is to be taken.

(2) Motion.

(A) If party fails to make 26(a) automatic disclosures, other party can move to compel disclosure as long as they’ve first tried to confer with other party about problem before resorting to court action.

(B) If deponent fails to answer questions posed in oral or written deposition, fails to answer interrogatory, or fails to allow for Rule 34 inspection, discovering party may move to compel as long as they’ve first conferred.
(3) Evasive or Incomplete Disclosure, Answer, or Response will be treated as a failure to disclose, answer, or respond.
(4) Expenses and Sanctions

(A) If motion to compel is granted or disclosure/discovery is provided after motion is filed, court shall require losing party (or deponent) to pay moving party’s expenses & attorney’s fees for motion to compel unless court decides losing party’s non-disclosure, response, or objection was justified.

(B) If motion to compel is denied, court may enter 26(c) protective order and require moving party to pay expenses/attorney’s fees for objecting party, unless motion was justified.

(b) Failure to Comply with Order.

(1) Sanctions by Court in District Where Deposition is Taken: If deponent fails to be sworn or to answer question after being directed to answer by court, failure may be considered contempt of court

(2) Sanctions by Court in Which Action is Pending. If party fails to obey order to provide or permit discovery, court may make orders as are just, including any of the following:
(A) Deem matters about which order was made to be established for purposes of action in accordance with claim of party making order

(B) Refuse to allow disobedient party to support or oppose designated claims or defenses, or prohibit that party from introducing designated matters into evidence.

(C) Issue order striking pleadings (or parts thereof), or staying further proceedings until order is obeyed, or rendering judgment by default against disobedient party

(D) In lieu or in addition to any of above orders, treat failure to obey as contempt of court, except failure to obey order to submit to physical or mental examination
(E) Where party fails to comply with order under Rule 35(a) requiring that party to produce another examination, sanctions under (A), (B), and (C) of this subdivision may be imposed unless party shows that he is unable to produce such person for examination.

(c) Failure to Disclose; False or Misleading Disclosure; Refusal to Admit

(1) Party that unjustifiably fails to disclose information under 26(a) [automatic disclosures] or 26(e)(1) [supplements to disclosures] will not be permitted to use as evidence at trial, hearing, or motion, any witness or information not disclosed, unless failure to disclose was harmless.

• In addition to or in lieu of this sanction, court may order any of sanctions and/or tell jury about party’s failure to disclose. Court can also award expenses and attorney’s fees.
(2) If party fails to admit genuineness of any document or truth of any matter as requested under Rule 36, and if requesting party then proves genuineness or truth, court may, on motion, award expenses, including attorney’s fees.
(d) Failure of Party to Attend own Deposition, or Serve Answers to Interrogatories or Respond to Request for Inspection
If party fails to show up for deposition, serve answers to interrogatories, or serve response to request for inspection, court can impose sanctions as are just, including those under 37(b)(2). Court can also award expenses and attorney’s fees. […]

(g)  Failure to Participate in Framing of a Discovery Plan

If a party (or a party’s lawyer) fails to participate in the development and submission of a discovery plan, court may order disobedient party to pay expenses and attorney’s fees caused by failure.

SUBPOENA

Rule 45 -- Subpoena
(a)(1)(C) – a subpoena shall command a person to attend and give testimony, produce documents and tangible things, or permit the inspection of premises.

(a)(3) – clerk can issue subpoena, or attorney as officer of court may issue and sign subpoena

(b) – service is made by delivering a copy of subpoena to person named and giving him fees for attendance and mileage

(c) Protection of Persons Subject to Subpoenas

(1) Issuing party shall take reasonable steps to avoid imposing undue burden and expense on person named.  If not, court may impose sanctions

(B) Person commanded to produce and permit inspection and copying may serve written objection on lawyer who issued subpoena.  Then, issuing party can’t inspect unless court grants motion to compel.

(A) Court, upon motion, can quash or modify a subpoena if it:

(i) Fails to allow reasonable time for compliance

(ii) Requires non-party to travel over 100 miles, unless such a person may be commanded to attend a trial anywhere in the state

(iii) Requires disclosure of privileged or protected matter, or

(iv) Subjects a person to undue burden.

(B) If subpoena:

(i) Requires disclosure of a trade secret or other confidential research, development, or commercial information

(ii) Requires disclosure of unretained expert’s opinion

(iii) Requires non-party to incur substantial expense or travel more than 100 miles to attend trial

Then the court, to protect subject of subpoena, may quash or modify it, or, if issuing party shows substantial need for testimony/material that cannot otherwise be met without undue hardship and assures that subject of subpoena will be compensated, court may order appearance or production only on specified conditions.

(d) Duties in Responding

(1) Person responding to request to produce documents must produce them as they’re kept in course of business or organized to correspond to categories demanded

(2) When information is withheld on claim of privilege or work product, claim must be supported by description of documents so other party can contest claim

(e) Contempt

Failure of any person to obey subpoena, without adequate excuse, may be deemed in contempt of court.

PRE-TRIAL MANAGEMENT

Policy concerns governing pre-trial management
Efficiency vs. justice concerns


Rule 16 – Pre-Trial Conferences; Scheduling; Management

(a) Pre-trial Conferences; Objectives.
Court may direct attorneys and unrepresented parties to appear before it for a conference before trial to:

(1) expedite disposition of action

(2) establish early/continuing control so case won’t be protracted due to lack of management

(3) discourage wasteful pre-trial activities

(4) improve quality of trial through better preparation

(5) facilitate settlement of case

(b) Scheduling and Planning

Within 120 days after complaint has been served, judge must issue scheduling order that sets time limit for:

(1) joining additional parties or amending the pleadings

(2) filing motions

(3) completing discovery

Schedule won’t be changed except under leave of court after showing good cause
Note: Some cases may be so routine that no scheduling conference is needed – i.e. habeas corpus, worker’s comp or social security cases.

(c) Subjects for Consideration at Pretrial Conferences.
16 subjects are listed 
16(c)(1) says court can participate in elimination of frivolous issues.

(d) Final Pretrial Conference

Any final pretrial conference must be held as close to time of trial as reasonable. Participants shall create plan for trial.

(e) Pretrial Orders

After any conference held pursuant to this rule, order must be entered reciting action taken. Order controls subsequent course of action unless modified by subsequent order. Order following final pretrial conference shall be modified only to prevent manifest injustice.

Note: For all but the final pretrial order, there is no standard for modification. Advisory notes explain that this is because “in any process of continuing management, what is done at one conference may have to be altered at the next.”
(f) Sanctions

If party or his lawyer disobeys scheduling or pretrial order, doesn’t show up at scheduling or pretrial conference, or doesn’t participate in good faith, judge may apply whatever sanctions are just including Rule 37.

Court’s powers under the rule are fairly limited:

1. The court can order the parties to appear at pretrial conferences.

2. The court can dismiss frivolous claims, but only after following the summary judgment procedures of R.56.

3. Court can establish schedules for discovery and the like.

Can judge force represented party to personally attend pretrial conference?
Heileman Brewing Co. v. Joseph Oat Corp.
    i.  Facts: no principal or corporate rep attended hearing, but lawyer w/ authorization to settle was there.  Judge sanctions party not present and they appeal.  
    ii.  the court has the power to force a corporate representative to appear.  The question becomes whether it abused its discretion in applying sanctions here.  To force a representative to come, there must be stakes high enough to warrant this.  Here the claim was $4 million, and the trial was expected to last 1-3 months.  The court did not abuse its discretion.
Can P call an expert witness not listed in the final pretrial conference order (i.e. an expert who will testify about a new theory of the case)?

· There would be unavoidable prejudice, because P is changing a theory which she led D to believe all along.

· It would not be manifestly unjust to hold P to the case she presented originally, because P already has a theory of the case. 

S.S. Nabob and Smith Contracting Corp.

· The question is how seriously you want to take the policy underlying R.16 – simplifying the trial and bringing things to a close.

· In Nabob, P switched theories. The court refused to allow the change – parties need to finish things before trial and that’s it. Absent pretrial conference order, P could amend pleading under 15(b) and judge will freely allow the amendment – very lax standard. This is the same argument on which the court in Smith Contracting allowed the pretrial conference order to be amended.  Smith Contracting was decided in 1951, before dockets got so crowded.
· R.16 applies to the order just before trial, whereas R.15 pertains to new information that comes up during discovery.

Kothe v. Smith (1985) – overzealous use of Rule 16 for settlement

a. P brought malpractice suit. At pretrial conference, judge directs counsel for both sides to conduct settlement negotiations, recommends case be settled for $20,000 to $30,000, and warns parties that if they settle for close figure after trial begins he will sanction the dilatory party. Case settled day after trial begins for $20,000. Judge sanctions D (but not P) for waiting until after start of trial to settle for sum within judge’s range. D appeals, and appeals court overturns the sanctions.

b. Sanction was abuse of trial judge’s power under Rule 16. Sanctions for failure to act in good faith at settlement conference were “not designed as a means for clubbing parties into an involuntary compromise.” At settlement conference D had no reason to believe P might settle for $20,000, and should not have to bid against himself (up from $5,000). Also, D and his lawyer were within their rights to change opinion once trial started, since P’s performance on witness stand was important new fact not available at settlement conference.

c. If Judge Sweet had sanctioned both parties, court may not have overturned the sanctions. His reasoning for only sanctioning one side (that insurance company representing D is a repeat player) isn’t terribly persuasive, because P was probably represented by a repeat player as well.

Contrasts between Rule 15 and Rule 16

1. Rule 15(b) allows leave to amend to be “freely given” when it works toward case being decided on its merits without prejudicing the other party. This is a lax standard that allows for a change in theory of action.

2. Rule 16(e) allows amendment only to prevent “manifest injustice.”

3. Rule 15 and 16 appear to conflict, but different standards are justified at the point in litigation at which they apply:

a. Rule 15 comes earlier in process, when there’s a greater need to explore

b. Rule 16(e) applies after the final pretrial conference – at which point parties have had plenty of time to hash out issues. Court will be much less flexible about allowing changes so late in process.

EXPANDING CASELOAD AND ALTERNATIVES

Report to the Federal Courts Study Committee:

1. All the current efforts of reform are driven by the perception that we have too many cases to handle. Judges think about which rules are likely to decrease caseloads.

2. Is there a caseload problem?
a. Some commentators suggest the litigation explosion is exaggerated, and that it really isn’t that bad.

b. Number of cases per judge has increased by 50% in trial courts and more than 300% in the courts of appeals. Moreover, difficulty of the workload has increased.

c. Committee compared statistics over a number of different dimensions, ran a number of different tests for increased workload. Under all of the tests, the workload has increased significantly. By the measure of average time in a case due to complexity, the average workload for each district judge was twice as great in 1990 as in 1960.

d. By the measure of number of cases in which briefs are submitted and arguments heard, and number in which an opinion is written, workload has increased significantly. Number of cases requiring appellate courts to hear arguments/read briefs tripled, number of cases in which opinions were written increased by 50%.

e. Judges uniformly believe they are overworked and cannot dispose of cases properly.

f. There is a wildly increased reliance on extra-judicial personnel – magistrates, special masters, law clerks. Special masters and magistrates are also overworked and are relying on law clerks as well.

g. Law clerks are writing appellate court decisions, which is a matter of concern because judicial law is made in those opinions, and lower courts look to them for guidance. Judges can only do so much as the editor of an opinion written by a clerk.

h. Appellate level has dramatically decreased the percentage of cases in which oral argument is heard and an opinion is written. It’s problematic to get rid of oral arguments and opinions because they force the judges to pay more attention to the case.

Possible alternatives:

1. Increased ADR and case management – parties’ autonomy imposes a burden on system that hurts other parties

2. Langbein’s/German/Continental model – move away from a system focused on adversarial proceedings toward more of a court-focused proceeding

3. Trim procedures
4. Add more judges
5. Cut jurisdiction of courts to eliminate cases – modify procedures with the idea of screening cases out at pre-filing stage

6. Do nothing
Problem with all the proposed solutions:

1. More claims will be brought. Vast majority of people who believe they have claims don’t file them – George Priest says one of the things that determines whether a case is filed is the length of time it will take to get it negotiated – the stakes versus pain it will cost. A lot of cases will be brought until equilibrium is established. Congress increased the bench in big spurts in the past – after each spurt there was a big spurt in the caseload. Thus adding judges, or otherwise making the process more efficient, may not help us to diminish the caseload.

2. The only alternative that might make a substantial contribution to caseload concerns is the discontinuous model. Should not be used in every case – but in some cases it is appropriate.

Trimming cases/jurisdiction
1. This is one solution that poses a real possibility. If the Priest thesis is right, then all six solutions are futile.

2. Example of trimming cases: Getting rid of diversity jurisdiction in federal courts – all the cases would go back to state courts.

3. Options for trimming jurisdiction:

a. Eliminate the law

b. Shift to the state courts

c. Set up specialized courts (for certain claims that don’t need as much procedure)

ADJUDICATION ON THE MERITS: MOTIONS FOR JUDGMENTS ON THE FACTS

I. BURDENS OF PRODUCTION AND PERSUASION

A. Importance of Burden of Proof:

1. Jury instruction: Burden affects how jury will be instructed – which party is responsible for proving what.

2. Standards for termination: Guides determination of whether and when court will terminate a case. Provides standards for directed verdict or j.n.o.v.

3. 50/50: If both sides are equally believable, burden tells jury which side must prevail

4. Term “burden of proof” is inadequate: It may be referring to burden of production or persuasion. Must distinguish them.

B. Burden of Production
1. Definition: Party introduces enough evidence:

a. so that a jury could reasonably find for that party

b. to survive a directed verdict motion

c. to meet elements of prima facie case

d. This is a question of law decided by the judge

2. Wigmore diagram.
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Party with burden of production (say P) must get beyond X to get her case to the jury. Anywhere between X and Y, P gets to the jury. To the left of X, judge will direct verdict for D and to the right of Y, P will get directed verdict.

· P has burden of production

· If P offers no evidence, D gets directed verdict.

· If P offers sufficient evidence so jury could reasonably find for P, case goes to jury.

· If P offers overwhelming evidence, burden of production shifts to D.

C. Burden of Persuasion
1. Definition: Party bears the burden of persuading trier of fact that she is entitled to win by the appropriate standard. Party meets the burden of persuasion when it produces enough evidence to convince the jury. This is a question of fact to be decided by jury.

2. Standards of Proof: Standard of how certain we want jury to be about conclusion

a. Beyond a reasonable doubt (toughest standard, used in criminal cases because liberty is at issue)

b. Clear and convincing (intermediate standard)

c. Preponderance of evidence (more likely than not)

3. Allocating the burden of persuasion. Several factors are considered in determining which party bears burden of persuasion:

a. Public policy

b. Statutes

c. Access to evidence

d. Probabilities

e. In some cases, one party bears the burden of pleading, production and persuasion. Sometimes the burden shifts between parties. Example: In criminal case, burden of pleading insanity rests with D because there is a high probability that D is not insane (efficiency concerns). However, because state must prove each element of its case beyond a reasonable doubt, burden of persuasion is on the government.

4. Burdens of persuasion ultimately don’t mean too much – jury normally just decides what it thinks is right. It becomes important in three instances:

a. rare cases that turn on whether jury believes one witness or not – if jury really doesn’t know, burden of persuasion resolves that

b. Judge’s instructions have psychological effect on how jury thinks about evidence and what happened.

c. When we have to review evidence, it provides a nice way to organize inquiries.

D. Presumptions
1. Definition: The convention that when a designated basic fact (B) exists, a presumed fact (P) must be taken to exist in the absence of adequate rebuttal.

2. Example: Presumed fact (P) is the only disputed fact in case. Both sides agree the basic fact (B) exists. Statutory presumption that where B exists, P exists. Plaintiff seeks to prove P. Absent presumption, plaintiff would bear the burden of persuading jury that P exists.

Burden of Production: If B exists beyond dispute, and no evidence is offered as to P, plaintiff gets directed verdict. D, against whom presumption is directed, bears burden to produce evidence of non-P. No evidence means directed verdict against D.

Burden of Persuasion: If D offers enough evidence of non-P that reasonable jury might find non-P, he has met burden of production.

3. Texas Dep’t of Community Affairs v. Burdine (1981)
a. P filed two counts of Title VII sex discrimination against her employer: (1) failure to promote and (2) termination based on gender discrimination. District court held for D on both counts. Court of Appeals reversed on termination because in a Title VII case, D bears burden of proving by a preponderance of evidence the existence of legitimate reason for action.

b. Supreme Court reversed Court of Appeals. In Title VII case, D bears burden of producing enough evidence of legitimate, non-discriminatory reason for action that a reasonable jury could find lack of discrimination. D does not have burden of persuading jury of non-discrimination – burden of persuasion always rests with P.

c. Elements of Title VII claim – P bears burden of pleading the following elements:

i. P is a member of protected group (women)

ii. P was intentionally discriminated against (not promoted, terminated)

iii. because of her sex
d. Elements of Prima Facie Case for Gender Discrimination
i. P belongs to protected class

ii. P applied and was qualified for open job

iii. P was rejected

iv. Job stayed open and employer continued to seek applications

e. Allocations of Burden in Title VII Case
i. P must plead elements of Title VII claim.

ii. P must prove prima facie case by preponderance of evidence

iii. If P succeeds in proving prima facie case, burden of production shifts to D to articulate legitimate reason for P’s rejection.

iv. If D meets burden of production, P must persuade jury that discrimination did exist

v. P always bears burden of persuasion.

f. Presumption
i. In Title VII case, P’s establishment of prima facie case creates a presumption that employer unlawfully discriminated against her. Burden shifts to D to rebut presumption. D must produce evidence such that a rational jury could believe employment action was not discriminatory.  

ii. Normally, D has a procedural right not to enter evidence to counter P’s claim, but in Title VII cases, a failure to introduce counter-evidence will cause verdict against him.

g. Policy:

i. Presumption that establishing prima facie case indicates discrimination is based on policy.  In Court’s words, presumption is created to “sharpen the inquiry into the elusive factual question of discrimination.” Policy artificially inflates P’s prima facie case to force D to introduce counter-evidence.

ii. Courts do this because they are afraid that defendants won’t produce counter evidence when they did discriminate, but juries will rule for defendants because they’re not sure P’s case was strong enough.  Forcing defendants to produce evidence allows jury to decide case with the best evidence on both sides.

iii. Prima facie case means P has introduced enough evidence that reasonable jury could find for P. It does not compel jury to find for P. However, if D fails to introduce counter evidence, then court tells jury to treat prima facie case as if it is compelling.

iv. Concern about discrimination leads court to fiddle with discrimination rules.

II. MOTION FOR DIRECTED VERDICT

Policy concerns underlying motion for a directed verdict
Efficiency versus justice concerns

A. Definition: As a matter of law, non-moving party has not established evidence that would allow it to prevail. Court directs verdict against that party prior to submission to jury.

Two issues to resolve for directed verdict motion:

1. What evidence do we examine?

2. Could a reasonable jury find for the non-moving party?
B. Rule 50(a) – Judgment as a Matter of Law
(1) If during jury trial a party has been fully heard on an issue and there is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue, court may determine issue against that party and may grant a directed verdict against that party with respect to that claim or defense.

(2) Motions for directed verdicts may be made any time before submission of case to jury.  

Advisory notes:  

• Action taken under rule is a performance of court’s duty to assure enforcement of controlling law and not an intrusion on any responsibility for factual determinations conferred on jury by 7th Amendment.

• 1991 revision authorizes court to direct verdict at any time during trial, as soon as it’s apparent that either party is unable to carry burden of proof that is essential to that party’s case. (i.e. since 1991, court can issue directed verdict after P presents evidence on causation if it is essential to P’s case, while previously court had to wait until after all of P’s arguments.)

• Works in conjunction with rule 16. Judge can say that he wants one particular issue (i.e. causation) to be presented first. After P has put forward causation, D can move for directed verdict.

• Due to constitutional issues, if you want to make a j.n.o.v. motion, you have to make a directed verdict motion first – thus if you do not make a directed verdict motion, it is per se malpractice.

Rule 52(c) -- Findings by Court

Grants court same power to direct verdict at any time it can appropriately make dispositive finding of fact during non-jury trial.

Advisory Note: Differs from summary judgment motion in nature of evaluation made by court.  Judgment on partial findings is made after court has heard all evidence bearing on crucial issue of fact, and finding is reversible only if appellate court finds it to be “clearly erroneous.”  Summary judgment is made on the basis of facts established on account of the absence of contrary evidence or presumptions – not shielded by “clear error” standard of review

	In favor of right to trial by jury:
	Against right to trial by jury:

	7th Amendment guarantees right to jury trial in Federal cases. We are very reluctant to take jury trial away from litigants.
	Juries could reach verdicts with preposterous interpretations of the facts – threatens rule of law (nobody has right to irrational verdict)

	Juries best at interpreting evidence because they bring community intuitions to the case – it is also their traditional role
	Juries more prone to emotionalism than judiciary

	Jury’s role is determining witness credibility
	

	Given our commitment to lay deliberation, we may accept some irrational verdicts to further this commitment
	


C. Range of Tests for Granting Directed Verdict

HARD

1. FELA/State Test



• Court only considers evidence from non-moving party
• Could a rational jury find for non-moving party? If not, grant directed verdict

• Under-inclusive: Will allow jury verdicts where jury ignored overwhelming evidence for moving party

• You might still prefer FELA test if you believe the idea of directed verdict is problematic – if your commitment to the jury is strong enough, you are willing to accept irrational jury decisions.

2. Federal Test
• Considers all of non-moving party’s evidence and moving party’s uncontested or unimpeached evidence
• Could a rational jury find for non-moving party? If not, grant directed verdict.

• Formalistic test – artificially limits evidence of D (moving party) that will be considered.

• Limit is based on idea that there are more likely to be judge errors than jury errors in evaluating facts and making credibility calls

• Best test because:

· Not as under-inclusive as a test which doesn’t allow court to consider evidence from moving party. If moving party has compelling evidence, it can be utilized in determining judgment as a matter of law.

· Leaves jury its decision-making power – it is their role to make decisions about credibility of witnesses.

· Chance of judge error is greater. Under a test that allows the court to evaluate impeached or contested evidence, there will likely be more cases where judge erroneously throws out what a jury did than cases where the judge catches a jury that acted unreasonably

EASY

3. Modified Federal Test

• Court considers all evidence from both sides – unlike Federal Test, judge reconsiders jury calls on credibility issues

• Judge is very deferential to the jury – unless the jury’s decision is completely unreasonable, he will leave it in place.

• Could a rational jury find for non-moving party?

• Test favored by those who have greater fear of runaway juries.  

• Assumption is that juries are more fallible than judges. If you have great faith in judges you’ll go for modified test – less faith, federal test.

• Problems with Modified Federal Test:

· Danger that it takes decision-making power away from jury
· Chance of judge error is greater – there will likely be more cases where judge erroneously throws out what a jury did than cases where the judge catches a jury that acted unreasonably.
D. Policy Concerns

· Juries are allowed to be wrong.  They aren’t allowed to be irrational.  

· Any test will be over-inclusive because courts will take cases from jury where they came to the wrong decision based on rational/proper deliberations.

· Paradoxically, every test will be under-inclusive because juries will come to decisions based on improper prejudice, but because evidence is strong enough to support the finding, we won’t know decision was based on unfair prejudices.

· The goal is to tailor or objective test as best we can to minimize both over-inclusiveness and under-inclusiveness.

Denman v. Spain (1961)
· History: P sues D’s estate to recover for injuries suffered in car accident. P alleges D negligently operated car.  Issue went to jury with evidence from P and none from D. Jury ruled for P. P appeals from j.n.o.v.

· Facts: Head-on collision on two-lane road. Two survivors remember nothing of crash. No skid marks or useful photos. Two witnesses were passed by D’s car traveling between 70 and 80mph. Both said that D got back in his lane after passing them and did not cross line. P contends that jury could reasonably conclude from evidence that D drove at negligent speeds, and was seen in the wrong lane.

· Holding: Court says that one could reach several conclusions about how accident may have happened. Verdicts cannot be based on mere speculation. P has not met burden of proving by preponderance of evidence that D caused collision.

· Bad decision. Question is whether a rational jury could have found for P. D was driving very fast under rainy, foggy conditions, passing cars and switching lanes. A rational jury could easily conclude that D was more likely than not responsible for the collision. Credibility questions should be treated deferentially; not for judge to take away credibility determination.

· Hypo: P makes directed verdict motion instead of D. Would not be a close case; since P has burden of persuasion, judge would have to find that it is unreasonable for a jury to find that the preponderance of evidence is not in P’s favor. Very difficult for P to win that motion.

Kircher v. Atchison Railway (1948)
· Facts: P sued for loss of hand which was run over by D’s train. P claimed he tripped in hole in depot platform and fell on track – absurd because track was 13 feet from hole. Jury ruled for P.

· Holding: Jury verdict upheld. “It cannot be held as a matter of law that P’s version contravened the laws of nature.”

· Traynor’s Dissent: Accident described by P is not outside realm of possibility, but it involves so extraordinary and improbable a sequence of events that it doesn’t warrant belief by reasonable jury.

· Shows tremendous deference courts will give jury verdicts. But this one goes too far – test should be probability, not conceivability.

Lavender v. Kurn (1946) p.49

· Facts: P’s estate alleges P, employee of D, was killed as a result of D’s negligence. P received fatal blow to back of head. P claims he was hit by a swinging mail hook on train. D contends that P was murdered by one of the hoboes in the area. Jury found for P. State Supreme Court reversed.

· Holding: Supreme Court reverses, reinstating verdict for P. Inference that P was killed by hook isn’t so unsupported by facts or so unreasonable as to warrant taking from a jury. It would be an invasion of jury’s historic function to weigh conflicting evidence, judge credibility of witnesses, and arrive at different conclusion from jury.

· Court makes this an easy case: The legal standard they apply is that only when there is a complete absence of probative facts to support the conclusion reached does a reversible error occur.

· Court applied FELA test: if there is evidence for P, jury is free to disbelieve or ignore defense evidence and find for P.

· Hypo: D offered testimony from three passengers who said they saw hobo hit Haney on the back of the head. Still wouldn’t get directed verdict – you don’t look at moving party’s evidence, only at non-moving party’s evidence. Shows the problem with FELA test. Under either of the other two tests, D would get directed verdict.

E. Burden of Persuasion and Directed Verdict

1. Test for directed verdict is the same regardless of which party has burden of persuasion. Burden of persuasion is usually not determinative, but often tips the balance.

2. Example: P is dead; D is sole witness and says he paid P

a. D has burden of persuasion, D moves for directed verdict

· Directed verdict denied – jury can disbelieve D.

b. P has burden of persuasion, D moves for directed verdict

· Directed verdict granted – P introduced no evidence, and has burden of persuasion.

3. Burden of persuasion cannot be satisfied solely by jury disbelieving opposing witnesses. Party with burden must offer some affirmative evidence.

III. MOTION FOR SUMMARY JUDGMENT
A. In General

1. Purpose: Summary judgment allows court to pierce the pleadings to determine if a trial is necessary. Prevents unnecessary trials, thus saving judicial resources.

2. Standard: Summary judgment may only be granted if evidence before the court, viewed in light most favorable to non-moving party, demonstrates that there are no disputed issues of material fact to be tried. Then moving party is entitled to judgment on the undisputed facts.

3. Partial summary judgment: Summary judgment may be granted with respect to certain claims within a lawsuit, even if it isn’t granted for all claims. Court dismisses parts of claims where summary judgment is appropriate and leaves other parts where there are genuine factual issues. Narrows scope of trial, thus saving judicial resources.

B.  Rule 56 -- Summary Judgment 

(a) For Claimant

Party seeking to recover on claim may, 20 days after commencement of action, move with or without supporting affidavits for summary judgment.

(b) For Defending Party

Party against whom a claim is asserted may, at any time, move for summary judgment with or without supporting affidavits.

(c) Motion and Proceedings Thereon

Summary judgment shall be granted if pleadings, depositions, answers to interrogatories, and admissions, together with affidavits, show that there is no genuine issue as to any material fact and that moving party is entitled to judgment as a matter of law.

(e) Form of Affidavits; Defense Required

Affidavits must be made on personal knowledge and set forth facts that would be admissible in evidence.  When motion for SJ is made and supported as provided, adverse party may not rest on mere allegations or denials in his pleading; adverse party’s response, by affidavits or as otherwise provided, must set forth specific facts showing that there is a genuine issue for trial.  

(f) When Affidavits are Unavailable [Continuance Rule]

Party opposing SJ motion may ask court to defer ruling on motion or deny and renew later in order to allow non-moving party more time for discovery.

Advisory Note: When an issue as to a material fact cannot be resolved without observation of demeanor of witnesses to evaluate credibility, SJ is not appropriate.

· Affidavits are normally hearsay because there is no cross-examination. R.56 permits hearsay by allowing affidavits for summary judgment motion, but evidence in affidavit itself must be admissible. If W in affidavit says “D told me X” that is a double hearsay problem – W said to affiant that D said X. Would not be admissible under rules of evidence – throw out that part of affidavit.

C.  Evidentiary Standards for Summary Judgment

In considering a properly supported motion for summary judgment, what standard should court use in determining whether there is a genuine issue of material fact – same standard that will be required to prove case, or lower standard because case is tried on paper at summary judgment stage?

Anderson v. Liberty Lobby (1986)

a. Facts:  Liberty Lobby filed libel suit for column published about it. Elements of libel claim are 1) publication of 2) defamatory statements 3) that cause injury 4) and are false 5) with actual malice (knowledge of falsity, or reckless disregard for falsity). After discovery, D moved for summary judgment on ground that P could not prove by “clear and convincing evidence” that D acted with actual malice. D submitted affidavit from author detailing how much time he spent researching and writing. P attacked sources used by author.

b. Issue: Should heightened evidentiary requirements (clear and convincing) that apply to proof of actual malice at trial be considered in a motion for summary judgment?

c. Holding: Standard for summary judgment should be same as at trial. Makes no sense to say a jury could reasonably decide for either party without some benchmark as to what standards govern its deliberation.

d. Brennan’s Dissent: If P presents evidence supporting all elements he needs to prevail on claim, P makes out prima facie case and SJ must fail regardless of burden of proof. It is up to the factfinder to determine whether evidence is “clear and convincing” or proves a point only by a preponderance of evidence.

e. Discussion:
· Pro higher standard: If clear and convincing will be used at trial, how can court decide if trial is necessary without considering evidence under same standard?

· Con: Jury sees live witnesses.  Better to use lower threshold because evidence is not being seen in its proper form.

· Pro: Difference in form of evidence not compelling because in considering SJ motion, judge is already giving deference to non-moving party.

· Con:  Safer to use lower threshold. Evidence at SJ stage is tentative; shouldn’t subject such evidence to clear and convincing standard.  

Utility of Summary Judgment

Directed verdict and j.n.o.v. serve as jury control devices – they protect us from runaway juries. Why, then, do we need summary judgment?

· For summary judgment: Efficiency concerns; cost-saving mechanism.

· Against summary judgment:

a. Post-trial motions are better because judge and jury hear the best evidence in its complete form. It provides an extra margin for valid claims that could otherwise be prematurely dismissed before trial.

b. Given Seventh Amendment concerns (main thrust of the argument), efficiency arguments alone are not compelling.

Majority vs. Dissent

Difference between majority and dissent is based on their assumptions about real world.

• Brennan is concerned about judges making mistakes and dismissing valid claims. Even Brennan is willing to allow summary judgment motions – he just wants there to be extra space to let these cases reach the jury, by not using heightened evidentiary standard.

• Majority is concerned about efficiency – backlog in courts. Summary judgment is useful to clear cases out of court.

E. Proper Showing Necessary for Summary Judgment

What is required for movant to make proper showing for summary judgment?  

Regardless of who has burden of persuasion at trial, movant bears initial burden of production on that issue.  In SJ motion, movant must come forward w/info that clearly establishes absence of factual dispute.  Question: how far must movant go?

1. Adickes v. S.H. Kress (1970)  
a. Facts:  P, a white teacher, sat with black students in Mississippi restaurant in 1964. P was refused service and arrested outside on charges of vagrancy.  P sues, alleging that refusal of service and subsequent arrest were result of conspiracy between D and police. D moves for SJ, trial court grants. Supreme Court reverses.

b. Holding: D has burden of submitting evidence to prove absence of genuine issue of fact. D must submit affidavits showing no cop in store, and failed.

c. Reasoning: P’s case is circumstantial – she argues that sequence of events gives rise to inference of conspiracy. P was in restaurant, police officer saw her with black students and expressed disapproval to waitresses, which allowed police to arrest her for vagrancy.

d. D’s evidence did not deny presence of police in restaurant or police consulting with waitresses on whether to serve P. Court says that if police were in restaurant, jury can decide whether sequence of events supports conspiracy allegation. Even though P will have burden of persuasion on conspiracy charge at trial, D still bears initial burden to show cop was not in restaurant to prevail on SJ motion.

e. Discussion:  For summary judgment, P produced no evidence cognizable under 56(e) that cop was in store.  If at trial P, with burden of persuasion, produces no evidence on this crucial element, trial will be waste of time. Peculiar ruling, but it may be justified because court is concerned about defendants harassing plaintiffs by filing summary judgment motions and making P prove some point each time.

f. If D had come forward with evidence that there was no cop in the store, P would have had to come forward with evidence saying that there was a cop in the store. She wouldn’t have to prove that, however, until D came forward with evidence to meet its initial burden.

g. If case went to trial and evidence conformed entirely to these affidavits, D’s motion for directed verdict would be granted – there is no evidence that the cop is in the store and no evidence that the cop wasn’t. The P has the burden of persuasion on that issue at trial, and if she fails to meet that burden, she must lose.

2. Celotex Corp. v. Catrett (1985)
a. Celotex overrules Addickes’ holding that the moving party has the burden of production on summary judgment, and can’t just say that the P doesn’t have sufficient evidence. (Neither Rehnquist or Brennan’s opinion, however, acknowledges that it is overruling Addickes.

b. There is a slight inconsistency in Celotex – at one point the court states that the burden on the moving party may be discharged by “showing” – pointing out to the District Court that there is an absence of evidence to support non-moving party’s case (325). At another point, the court says that the party seeking summary judgment has the initial responsibility of demonstrating absence of a genuine issue of material fact.

c. How do you determine which interpretation of Celotex is stronger? By looking at the facts of the case – not just what the court said, but what it did.

d. Under Brennan’s opinion, P has three options with respect to D’s motion:

(1) Produce evidence

(2) 56(f) – defer ruling on the motion so that you can get evidence, or deny motion if it’s early and allow party to bring it up later

(3) Evidence already exists in the record – can rehabilitate it

e. Under Rehnquist’s opinion, P’s options with respect to this motion are:

(1) Produce evidence

(2) 56(f) motion

(3) Evidence that already exists in the record under Rule 56(c)

f. The problem underlying Addickes is that with “prove-it” motions, it would be too easy for D to use summary judgment as a tool of harassment, to run up P’s expenses, and as a discovery device.

g. Rehnquist says the lower court’s decision should be reversed, as opposed to vacated. Reversing the decision says that the initial burden was met, and the question on remand is whether P has enough evidence or not. Brennan says they should have vacated it, leaving original standard in place. If Brennan’s third option exists, it seems that the only thing the court cannot do is reverse and remand.

h. Circumstances under which Rehnquist would require D to get deposition or affidavit from T.R. Hoff – if evidence of Hoff were in the pleadings, depositions, answers to interrogatories, and admissions on file or affidavits (conditions in Rule 56(c)). Hoff’s letter was submitted in response to the earlier summary judgment motion, so was not included in the 56(c) factors.

i. Policy reasons to define evidence that already exists more narrowly (Rehnquist):

(1) Language of the rule
(2) Clear boundaries – administrability.

j. better reading—the moving party need only address evidence recognizable under rule 56(c).  Because Hoff’s letter didn’t meet this test, the moving party didn’t have to say anything about it, it didn’t count as being in the record.  This reading has Celotex and Addickes being consistent, there was a statement in Addickes deposition that pointed to officers being in the store.  Although it was hearsay, this was in the record and would therefore require Kress to depose student to determine this.
k. Later courts split on reading of Celotex. Some require only prove it motion, others use reading in “j.”  The issue has not been sharply defined enough for it to return to the Supreme Court.

Motion for a New Trial

	Arguments for                                                      against

judge can stop injustice                                       7th amendment gives right to jury trial
no denial of jury trial, only denying specific verdict


Rule 59

(b) must be made w/in 10 days of entry of judgment

(c) opposing party has 10 days after motion to submit affidavits

(d) court can grant new trial on its own initiative w/in 10 days and must specify its reasons

reasons for a new trial
1.  error in evidence, jury instructions, etc.

2.  verdict returned is in some way defective
3.  verdict is against the weight of the evidence

Note: an order for new trial isn’t a final judgment and therefore can’t be appealed.  It can only be appealed after the second trial, and is very unlikely to ever be overturned.  If P wins both trials, he still has nothing to appeal.  If P wins first and loses second, the fact that he lost second implies that judge was correct in ordering the second trial.  Only can be overturned where JNOV would have been appropriate.
defective verdict:

Robb v. John C. Hickey, Inc.
facts:  in an all or nothing contributory negligence state, jury returned a verdict finding both P and D negligent and awarding P $2000.  The judge was not there, and the clerk didn’t catch the mistake.

outcome:  a new trial is ordered.  It would take a lot of massaging to turn this into a coherent verdict.  If holding that both were neg. P argues, jury wanted to give me money.  If order judgment for P, D claims but he was negligent.  
verdict against the weight of the evidence
Aetna Casualty v. Yeatts
Aetna seeks declaratory judgment stating that Yeatts was performing an abortion and therefore it isn’t covered by insurance
outcome: appellate court doesn’t do anything.  Granting a new trial is at the discretion of the trial judge, and the test is a verdict “against the manifest weight of the evidence.”  Because it is at judge’s discretion, it can only be overturned if he clearly abused discretion.  This is rare.
Conditional grants of new trial

hypo 1.—P wins jury verdict of $100,000.  Judge thinks it should be $75,000.  What happens?

a. judge gives P choice, take 75 or I order new trial
b. if P accepts he can’t appeal, he consented

c. if P accepts, D can appeal (he may still think 75 is too much)

d. this is remittur

hypo 2.—Same as above, but judge thinks verdict should be $150,000.

a. this is additur, it isn’t allowed
b. reasoning—remittitur is still giving what jury awarded (75 was included in the award of 100) but additur is giving something the jury never authorized—this isn’t the greatest argument, b/c the jury wouldn’t want it changed either way
VII.
PRECLUSION
A. Claim Preclusion (Res Judicata)

1. Definitions/Vocabulary used
· Res judicata – claim preclusion. If a claim is res judicata, the court will dismiss it.

· Collateral estoppel – issue preclusion. A particular issue has been determined and can’t be contested in the lawsuit.

· Merger – bar. If a claim is res judicata, then all rights with respect to that claim are fully determined. Whatever rights exist are said to be merged into the judgment, which operates as a bar on further litigation.

2. Rush v. City of Maple Heights (Ohio 1958).

· Facts: P was injured on fall from motorcycle and sued for poor maintenance of city streets. She obtained $100 for damage to motorcycle. Then she brought damage for personal injuries in another suit. Court held that the city was collaterally estopped on the issue of negligence, so the only issue was damages. The damage award was $12,000. OH Supreme Court reverses.

· Holding: Personal injuries and property damage from a single tortuous act form a single claim and must be litigated together.

· Vasu: Previous Ohio case which stated that damage to property and to person are different rights, and thus different causes of action.

a. Ohio Supreme Court says that the statement that damage to property and person are different rights is just dictum. Vasu held that an indemnitor could bring a separate action than the injured party. The court says that the holding should be the narrower of the two, stating that an indemnitor can bring a separate action than the injured party is narrower. They could easily have gone the other way.

· Stare decisis. Stare decisis is less preclusive than res judicata because a party can always argue that the law from a previous case should not be followed – the party cannot argue against res judicata, however. It’s hard to get courts to reconsider a previous decision, but it’s possible. Also, stare decisis binds a party by a decision that it had nothing to do with, while res judicata is only binding for parties that were present in the earlier litigation.

a. Rationale behind stare decisis: It would defeat function of law in providing predictable rules if stare decisis were ignored.

b. However, because the parties were not present in the previous case and the consequences of a prior bad decision can be great, we allow parties to argue that a previous decision should be overturned.

· Reasons for making res judicata binding in later litigation: Judicial economy and fairness to parties – they shouldn’t have to relitigate the facts over and over again. These concerns overlap. It’s expensive and time consuming to try a claim, and it is a waste of both the party’s and the court’s time and money to make them do the same thing twice. Even if we got a different result the second time, there’s no reason to think that it’s a better one. Thus, we stick with the first result.

· Law of the case.

a. Hypo: Suppose A sues B. In the course of the litigation, the court interprets all sorts of provisions of law. A wins in the trial court, B appeals – there was a mistake on one issue and it’s remanded for a new trial. We cannot reconsider all the other issues that were not brought up on appeal – they are law of the case, even if they’re wrong. Court will say that they are foreclosed for purposes of this litigation. You can challenge them if the case goes back up on appeal, but for purposes of finishing the litigation we won’t allow it.

b. The law of the case is stronger than stare decisis but not as strong as res judicata. Sometimes they’ll reconsider.

· Hypo: A has an accident with B and C. A sues B and A wins. A sues C. It is not barred by res judicata, which only applies against the same parties or those in privity with them. If B and C aren’t in privity, A can bring another suit. Reason that res judicata only applies against the same parties or those in privity:

a. Fairness to parties concern is not present here. A (the P) wants to litigate twice. B and C don’t have to do so.

b. Judicial economy concerns are unclear. If we force A to sue B and C when he is capable of doing so, that makes the litigation bigger and more complex – more people at depositions, more motions, etc. If A splits, it might be because A thinks he can win against B and that’s satisfactory. By allowing A this choice, if A chooses to split it may be the more economical thing to do.

3. Hypo 1. A v. B – A wins. A v. C – no res judicata

· No fairness to parties concern

· We can tell a plausible story where judicial economy isn’t a concern – where it’s more economic to split the claims. We may end up with one lawsuit (vs. B) that’s smaller, or it may be more economical not to have two defendants litigating at the same time.

4. Hypo 2. A v. B – K claim (state). A v. B – antitrust claim (federal).

· Rule: no res judicata.

· Argument against the rule: You can argue that this rule doesn’t make sense. They arise out of the same transaction. You can bring them together in federal court under supplemental jurisdiction. There is a fairness to parties concern.

· Reason for rule: Encroaches on state court jurisdiction – if federal forum was the only forum where you could bring all the claims, and you would lose the federal claims otherwise, then it would encroach on state jurisdiction. The state would prefer if P had the option to bring in state court first and thus preserve jurisdiction.

· It’s possible that A just wants to litigate B into the ground, but there may also be a reason that A wants to litigate the K claim in a state court. A may stop after the K claim, so we want to give A the opportunity to do that.

· If federal claim is brought first. If you bring the federal antitrust claim first you cannot bring the state K claim second – that would be barred by res judicata.

5. Hypo 3. A v. B – tort. A v. B – K claim.

· No res judicata. Different set of transactions.

· Why not require two claims against the party to be brought together?

(1) Litigation strategy: It might force A to change his litigation strategy

(2) Jury confusion: The claims are unrelated. Evidence on one bleeds over in jury’s mind even if the evidence is unrelated.

(3) Statute of limitations: Forces A to bring the claims together even if they have different statute of limitations periods.

6. Hypo 4. A v. B – property. A v. B – personal injury.

· There is res judicata – they arise out of the same operative facts.

· Test: Whether they arise from the same claim or transaction.
· Other places the line could have been drawn. You could have drawn it with whether the claim was actually litigated. The claim for personal injury wasn’t litigated. The only thing that’s precluded is a claim that was actually litigated the first time. Why not draw the line there?

b. A has some illegitimate reasons to split the claims. In Rush, P brought an action for $100. The jury is a lot more likely to give her that verdict. Now she has a judgment that she tries to use as collateral estoppel in the second case on the negligence issue. In Mathews, the P may have been attempting to harass.

7. Conceptual lens. There is a paradigm action between one P and one D. We don’t require the P to join additional parties to avoid res judicata. We don’t require the P to choose the forum in order to maximize the number of claims that can be brought. Instead, we mark the point at which our res judicata action begins from the time that the lawsuit is actually filed, and we ask what other claims arise from that same transaction against the D that can be brought in this court. All of those claims must be joined, but nothing more.

· We don’t require P to bring any possible claims she has against D, only those that arise out of the same transaction. We only allow them to be brought separately when P may have a really good reason for not bringing the claims. P may not want to litigate unrelated claims, or may want a less complex litigation. But we’re out of reasons when the claims arise out of the same transaction, except for bad (impermissible) reasons.

8. Why do we come out on the rules side as opposed to a standard-based approach?

(1) Judicial economy. Expend resources for standard based approach – satellite litigation

(2) Fairness to D – unfair if P may be able to get another lawsuit in. Uncertainty until the second lawsuit is brought. We want to be able to give parties reasonable expectations once the first lawsuit is over.

(3) We have a rule that captures most of the cases. When we don’t have preclusion, the legitimate reasons actually are operating.

b. The transaction test/common nucleus of operative fact test isn’t crystal clear. But even if it’s not crystal clear, it doesn’t mean that the vast majority of cases aren’t relatively easy to decide, because they are.

c. Is there a good reason for claim splitting or not? A way to break the ties is to argue that although there is substantial overlap, there is a good reason to claim split here to break the tie in the same claim or transaction test.

9. Jones v. Morris Plan Bank of Portsmouth (Virginia 1937).

· Facts: Jones bought a car from Parker, payments due monthly over the course of 12 months. It also included an acceleration clause – if you don’t pay on time, all the money becomes due at once. Also, it is a conditional sales contract – until all payments made, Parker owns title to car. Parker gives title to Morris Plan Bank. Jones misses two payments. When they’re about to freeze his bank account, Jones pays. After that he misses another month and Morris decides to take back the car.

· Jones’s argument: Entire balance became due under the acceleration clause, but they decided to take only the May and June payments. Not only could Morris not take the car back, but they owed Jones damages.

· Reason the court rejects Morris’s argument: The K says that it becomes immediately due in the event of nonpayment. Nobody has a choice about that. Once you give it that interpretation, the rest of the decision follows naturally. If there was language in the K that said the acceleration clause was optional, it would be a different case. Presumably Morris would get its car back.

· Hypo: Suppose that it’s an optional sales clause, and Morris only sues on the May payment (not the May and June payments). The June payment would be res judicata, because there’s no good reason to split here. There’s not 100% overlap, but they were both due and there’s no reason not to bring both actions at once.

a. Hypo #2: Under the optional sales clause, the July payment becomes due and Jones misses it. Morris should not have to amend the complaint to include the July payment. Although there is an argument that if July is missed the complaint should be amended for judicial economy reasons, it is a difficult line to draw – the time for amending the complaint could be defined as the first day of trial, the day before trial, the day before discovery ends or some other random time. For these reasons, there’s a simple rule: All payments due when a lawsuit is filed are part of the same transaction. The line that’s been drawn is when the lawsuit is filed for res judicata purposes. Claims coming after are a separate transaction. You can join them but you don’t have to.

b. If instead of a note, Jones gave Morris a bond with 12 coupons attached for payments of monthly interest, then the answers would be different. You could bring a separate lawsuit on the May and June coupons – Nesbit. Since each coupon is separately negotiable, it’s a separate claim. The argument in response is that formalistically it’s a separate claim – but for res judicata there’s no reason to keep it as a separate claim. The holding in Nesbit was 1892 and hasn’t been changed – residual exception to installment or regular payment options.

B. Issue Preclusion (Collateral Estoppel)

1. There are two differences between collateral estoppel (issue preclusion) and res judicata:

a. The fact that it could have been raised doesn’t preclude the claim from being litigated the second time.

b. Collateral estoppel applies in cases that are otherwise unrelated (no res judicata). Collateral estoppel casts a broader net – requirements become more stringent. 

2. Purposes of collateral estoppel:

a. Finality interests: Judicial economy, fairness to parties. It’s the interests in not doing it again. In a sense, collateral estoppel serves those interests more directly than res judicata because it applies to those matters actually litigated.

b. Prevents inconsistent results: Would undermine reliability in the system as a whole. It’s the broader net – if a claim wasn’t actually litigated because it wasn’t presented, there is no inconsistency. If jury 1 says yes and jury 2 says no, that’s a problem for the system. We have to have a first judgment that we trust – can never say it’s absolutely the true result, but we can say that given how it was litigated, we can’t say that the second result is better either if it’s inconsistent.

3. Costs of collateral estoppel.

a. Wrong results. If the first decision was wrong then you’re perpetuating the mistake. (Also a problem that can exist with res judicata, but it’s broader because you’re extending it to other causes of action.)

b. Excess litigation. If I have to worry that the resolution of the various issues for claim 1 will bind me for other claims, I have to litigate every issue and will litigate them all to the hilt. The more stakes we impose, the more parties are likely to invest in it.

4. Preclusion must be raised by the party seeking the benefit of the earlier determination.

a. Generally will be the D. That generally is the D, and we think of collateral estoppel and res judicata as defenses – in FRCP 8(c) they are specifically listed as affirmative defenses.

b. Sometimes P will utilize. There are instances in which a P can use preclusion offensively, though. In that instance, it’s the burden on the P to raise it by saying that this defense is unavailable or this element of my claim must be deemed established. The P will do this in a partial summary judgment motion. If I don’t raise it, I may end up waiving it and the court will say that you lost that sword. The court will usually not take cognizance of preclusion sua sponte.

c. Raised late in trial. If you raise it late in the trial the court may say that it’s too late and they’ll deny the motion for collateral estoppel.

d. Recent developments. As dockets have grown, judges have either began raising it on their own or tightened up the waiver rules.

5. Conditions for collateral estoppel. There are a set of conditions that are necessary for collateral estoppel but aren’t necessarily sufficient:

(1) Identity of issues. Since it is a doctrine confined to preclusion on a particular issue, we need to know that the issue was identified in the prior litigation.

(2) Actually litigated.

(3) Actually decided.

(4) Necessary to the judgment.

6. Hypo. In the first litigation the court finds that B does not own mine and B is liable for trespass. Subsequently B goes into the mine and takes more silver. This time B says that he owns the mine by adverse possession. A says B is estopped from arguing title. However, the issue in the first case was if B had a deed. The second issue is adverse possession. If the issue in the first case is defined as title, it’s the same issue. If the issue in the first case is defined as title by deed, it’s a different issue.

· Finality interests – it’s a different issue.

· Inconsistent results – they’re independent of each other. You could explain how B lost one and won the other – in the first they argued that they had a deed and in the second brought up a different issue, adverse possession.

· What about the cost side? It may be that B actually has title and can show that by adverse possession. If we say, though, that the issue was “title” then we may be perpetuating a mistake – hence, wrong results. Excess litigation: B might have strategically decided not to bring adverse possession the first time. If I think I have a valid deed, that’s an easier claim to make.

· Courts define collateral estoppel narrowly: For the reasons we went through, most courts have defined collateral estoppel narrowly in terms of arguments actually presented. If the P argues that D ran a stop light in one proceeding that doesn’t stop him from arguing that D ran a stop sign in the next proceeding – assuming that it isn’t barred by res judicata.

7. Commissioner of Internal Revenue v. Sunnen (Supreme Court 1948).

· Facts: Taxpayer assigns royalties to his wife and reports them as her income. He probably did this because if the money were taxed as his income, it would be in a higher bracket. The government sues, alleging that it is invalid to give the royalties to his wife but the court finds for D under the 1928 agreement. The agreement expires and D creates another agreement. The government sues again and the taxpayer claims collateral estoppel. It’s not res judicata because there’s a new claim with each new tax year.

· Difference between the cases: The difference between the first and second cases is that it’s not the same K – it’s a separate K. Since the facts are separable (identical but separate agreements), there’s no collateral estoppel even without the changes in the law.

· If you’re taking a common sense approach as to whether the same issue was actually litigated you look at the earlier case and ask if there was an argument here that wasn’t made there. If that’s the standard, you’d find that the IRS should have this new claim against Sunnen.

8. Cromwell v. County of SAC (Supreme Court 1876).

· Facts: P sues for four coupons attached to bonds issued by the county. The county argues that P is collaterally estopped by an earlier action. The earlier action was a judgment in favor of county because there was evidence of fraud and illegality of the bonds. Therefore, the only persons who can redeem them are bona fide purchasers for value.

· Not res judicata: It isn’t res judicata because the earlier action was for different bonds. Each separate interest payment is a separate claim, which is separately negotiable.

· Not collateral estoppel: Not collateral estoppel because there were different bonds, even if there was no evidence that there was value paid on the first one.

· Hypo. Suppose that at the first trial the evidence showed that P only purchased one set of bonds. They were all brought together in the first trial.

a. What result? Under Nesbit, not the same bonds – separable bonds, separable facts.

b. What about from an arguments perspective? If he presented all arguments he had as to the same set, that should preclude him from bringing the claim for the next bonds.

· Two tests.

a. First case. Issue in the first case was whether the bonds were valid at all. The arguments were that they were procured by fraud vs. arguments that they weren’t procured by fraud. It was probably never argued that he was a bona fide purchaser for value. It makes sense to say that there is no collateral estoppel under the “same arguments” test.

b. Second case. In the second case, D would make the motion for collateral estoppel. Court would say that you need to provide evidence that there’s a reason for the second trial, in which case they might be able to argue that they paid value for the second ones if not the first ones.

c. “Separable facts” vs. “same arguments” tests. Should courts adopt the separable facts or the same argument test?

· Finality interests. Normally one of the things at stake is the ability of parties to rely on the judgment. I make a patent and the court rules that I own the patent. I invest everything I own in the patent on the assumption that I’ve proved in court that my patent is mine. For that reason, we rely on finality interests.

b. Tax context. Thus, we also apply finality interests to the tax context. In the first case, the court said that he was entitled to funnel the royalties to his wife. Then he makes an investment decision, quintupling his investment on the assumption that it’s going to his wife.

9. “Actually litigated” requirement.

· What you would look at to determine whether requirement is met: Trial record, the discrete decisions in the prior case, the pleadings, trial transcript, jury instructions.

· Hypo. A sues B for breach of contract and fraud. The complaint sets them out as two separate claims. The transcript shows evidence offered on both claims. The judge’s instructions describe the law on both claims and the jury returns a verdict for B. In a later case, B can argue that A is collaterally estopped on the fraud issue because we know the issue was actually litigated.

· Hypo #2. What if the complaint pleaded the same two causes of action, but there is no evidence on the fraud issue and the judge doesn’t mention fraud? The easy case is where it’s actually litigated. This is different – it was raised in the pleadings but not actually submitted at trial. There’s a split on this issue – how much litigation is necessary to say it was actually litigated.

b. Arguments for preclusion. You say that A raised it in the pleadings, they had a chance. Judicial economy. If it was raised in the pleadings and dropped out for the trial, there was probably discovery on it. It was probably dropped because it was a weak claim. A could have protected itself from this preclusion argument by getting an express withdrawal saying that they’re dismissing this issue from the case without prejudice (Rule 41(a)). Raising and dropping the issue makes us think it’s a weak claim. Given that we had to do discovery to find that out we shouldn’t have to litigate it again.

c. Arguments against preclusion. The best argument is that the whole idea of notice pleading presupposes that parties can have tentative claims. It goes against the idea of notice pleading if it precludes them from ever litigating it again. We don’t want to deter parties from the ability to plead broadly.

d. Rule 15(b). Evidence is introduced without a label describing its purpose. Therefore, it’s sometimes hard to tell what issues were litigated. The judge’s instructions are useful in this respect but it can still be difficult. That’s why R.15(b_ lets parties amend the pleadings to conform to the evidence at any time, even after judgment. You can move to get an explicit statement in the record with an amended pleading.

10. Rule 36 admissions. What happens when you get a stipulation in the form of an admission under Rule 36? It won’t say anything about with or without prejudice; it just stipulates that x is true. Here everybody agrees that there should be no collateral estoppel, which goes to the fact that we want parties to be able to agree to certain facts in litigation – if they’re afraid that it will impact later litigation, they’ll be less likely to do that.

11. No-show issue. A sues B for fraud and B doesn’t show up, so A gets a default judgment. Now in subsequent litigation, the same issue of fraud arises. Can A claim that B is collaterally estopped?

· The judicial economy concerns wouldn’t be large because it wasn’t actually litigated the first time. The P has devoted some resources but minimal. When the risk of spreading an erroneous result is high, this concern outweighs, so most courts say there should not be a default judgment.

· The principle that emerges is the idea that there has to be some sort of evidence that goes to a fact finder. There actually had to be the presentation of evidence to a fact finder in some normal sense of the term.

12. Russell v. Place (Supreme Court 1876).

· Facts: P has two separate bases for creation of a patent. One of them is to treat leather with fat liquor. The other is for the particular process for treating leather with fat liquor. The D uses the product and the P sues for patent infringement. The D says patent is invalid and P wins damages. D again uses the process and P sues again. It is a second use, so no res judicata. The D argues again that the patent was no good, raising the same arguments as in the first suit. The P argues that D is collaterally estopped on that issue.

· Court finds D wasn’t collaterally estopped: The court says that there was the same issue, several grounds. The general verdict doesn’t make it clear which grounds the court used to find for P. Not only must it be actually litigated, but also actually decided.

a. It may be that the jury in the first case never found one way or the other on this claim. We don’t know what the result was in the first case, so we would prefer to have it retried so we know for sure whether there was a verdict. The economy concerns are the same.

· Hypo: The second suit was based on both claims. Should there be preclusion in this instance?

a. Here the inconsistent results concern is greater. The problem is that P may be able to get more damages if they find that both of the claims are valid and not just one. Insofar as we don’t know which one they found in the first lawsuit, erroneous preclusion might produce erroneous damages.

b. Possible solution that is ultimately rejected: What about saying to the jury in the second lawsuit that P had to win on one of these claims? What if they said you don’t have to return a verdict for P on both counts, but you can’t return a verdict for the D? The potential problem is exactly the same – we don’t know which one it was and the jury might find for P on one, the other or both and so damages might be erroneous.

c. What P could have done to prevent this problem from arising: P could have requested a special verdict in the previous suit. Its availability is enough for courts to take the safe route and say no preclusion unless we know for sure what was actually decided, and if you want to know for sure what was decided then you should get a special verdict.

· Hypo: A v. B. After trial the judge submits a special verdict to the jury with two questions: “Was A negligent? Was B negligent?” Jury returns verdict saying yes to both questions and gives verdict to B – contributory negligence. Subsequently, B sues A for injuries in the same action. Can B contest contributory negligence?

a. Yes. In the first case, the finding of B’s negligence is not vital to the judgment. This is Rios v. Davis, and introduces our fourth requirement, that the previous finding must have been necessary to the judgment.

b. Reasons for litigating the second time: Because if B believes that this was an erroneous finding, B had no option to challenge that. He can’t appeal his own negligence when he’s prevailed on the decision.

c. Is there a reason to think that A’s negligence is more reliable than B’s? The vast majority of jury verdicts will be upheld on appeal. The real reason to think that A’s negligence is more reliable than B’s is that this finding is the jury equivalent of dictum. We’re not sure if they were given the full consideration as something on which the outcome actually turned. The concern is that it’s the jury fact-finding equivalent of dictum, which might not have gotten full consideration. We have fact finding we’re not sure about and no opportunity to challenge on appeal. Thus no preclusive effect – must be necessary to the judgment so we know that the jury gave it the scrutiny that they give to other issues.

d. Cross appeals. Suppose that A appealed here because A lost. In most jurisdictions, if A appeals B would be allowed to take a cross-appeal. Should there be preclusion in the second lawsuit if B doesn’t take the cross-appeal? No. There is no reason for B to cross appeal other than preclusion, which speaks to the excess litigation concern. Thus, the party that lost a judgment can be precluded whether or not they took an appeal. The party that won can be precluded if they took the cross-appeal (R2d of Judgments) but not if they did not. No preclusion against B because the finding of B’s negligence wasn’t necessary to the judgment and B didn’t have the opportunity for an appeal. Even if B could have cross appealed, we won’t allow the exclusion unless B actually cross appealed – we want to discourage excess litigation. B’s decision about whether to take the cross appeal is determined within the context of the litigation.

13. No special verdict. Where there’s no special verdict, “actual decision” and “necessary to the judgment” are going to meld together. When you look at a general verdict, the only way you know what’s actually decided is what’s necessary to the judgment. Where we can find them, the issues are precluded. In Russell we just can’t tell. In other cases we can.

a. Example: A sues B in tort. Judgment instructs jury on contributory negligence and jury returns a verdict for A. There we know for sure that to return a verdict for A, the jury must find that A was not negligent and that B was negligent. We will go forward with preclusion on those issues. But if the verdict was for B, then we don’t know. We don’t know if jury found that A was negligent (in which case it found for B on contributory negligent), or that A was not negligent.

14. Summary judgment. Is summary judgment enough for actual litigation?

· Yes. Insofar as a summary judgment motion produces a conclusion in law that rests on presentation of evidence, the court says that there was so little evidence that no jury could actually find that way. Thus, no problem with issue preclusion on the issue knocked off in summary judgment.

15. Hypo. A sues B for negligence. After trial, special verdict. The jury returns a verdict in which it says that A was negligent, B was not negligent, verdict for B. Subsequent lawsuit, B vs. A. Can B estop A from contesting negligence?

a. Was the finding that A was negligent necessary to the judgment? No – B could have won because he was not negligent. Neither one was necessary to the judgment. This differs from the last case – it’s more akin to alternative holdings. Neither one is dictum. They are both potentially necessary to judgment. Should there be preclusion in this case?

· Insofar as either finding could have been necessary to the judgment, it is better than dictum – just like an alternative holding is better than dictum.

· What about the second consideration (opportunity to take an appeal)? A could have appealed and contested either of those issues.

· It could have been independent basis for the holding. The other finding could have been as well – but A could have taken the appeal so therefore we’ll find that there is preclusion. They all require that there had to be the opportunity for an appeal. If the judgment was in your favor, the appeal had to actually be taken.

· State courts are split on whether the appeal process actually had to be completed or not. Under CA law, there’s no preclusion until the appeals process has been completed. We go forward with different appeals (i.e. in cases where a large group is suing). These are the necessary conditions for collateral estoppel.

16. Claim preclusion examples.

· Example 1: D is a defense contractor alleged to have cheated the government. In the first action, the government brings a criminal action and D is found not guilty. Next, government brings a civil action. The D argues that the government is collaterally estopped from arguing liability. No res judicata because you can’t bring both the criminal and civil actions together.

a. No claim preclusion – different standards of proof in criminal and civil trials. The jury found a reasonable doubt in the criminal case. However, a civil action could show that even if there was a reasonable doubt, it was more likely than not that he did commit the crime, so they can take his property – the OJ case is an example.

b. The France problem. In France, you can bring civil and criminal actions together. Suppose action 1 is brought in France and there is an acquittal. Now action 2 is a civil action brought in the US. The French don’t have a concept of burden of persuasion. The French doctrine is that you hear evidence until you think you know what happened and then you rule.

(1) Hypo. In the first action the French court acquits. The second action is a civil action for damages in the US. What result, considering that there is no concept of burden of persuasion in France? There’s no good answer to this. The simplest answer is probably to say, when in doubt don’t preclude. Since we don’t know exactly what the French decision means (it is a very different system with very different rules of evidence), we’d rather relitigate and take our chances that way.

· Example 2. D is found guilty in the first action (criminal action) and the government wants to argue collateral estoppel on the identical issues in the second, civil trial.

a. There is claim preclusion provided that all four criteria are met (the standard for a criminal trial is even higher than that of a civil trial).

· Example 3. The state allows injured workers to bring two separate claims – a worker’s comp claim for lost wages and a suit for other damages (pain and suffering, etc.) as a tort action. No res judicata because they can’t be brought together. P brings an action against the employer and loses the tort action because the injuries weren’t suffered during course of employment. Then P brings a worker’s comp claim and D argues that P should be estopped because the injuries were not incurred in the course of employment.

a. It seems that there should be collateral estoppel.

b. But what if there were different procedures in the tort action than there are before the worker’s comp board? It makes sense that there shouldn’t be collateral estoppel, because when the procedures are significantly different it isn’t a situation of inconsistent results – rather a fact finder may make a different finding with different procedures.

c. In all cases, you require the party to make some showing about why there could be a difference here – i.e. evidence that they can offer in the second trial that they couldn’t bring in the first case.

· Foreseeability premise. The underlying premise was an idea of foreseeability. When you’re litigating a case, there are potential future cases that ought to be reasonably foreseeable to you. You know when you’re litigating the first case that the government may want to use this against you in a future case involving improved property. But it’s much less foreseeable that this can also be used in a case involving a different kind of issue. We want parties to be able to have some expectations or else they’ll have to litigate everything to the hilt because they don’t know if it can be used against them – the excess litigation concern.
b. Current test: If it was foreseeable that it could be used in future litigation, there will be claim preclusion, but if it’s not foreseeable, we won’t allow it.
c. The doctrine is fairly narrowly construed. In most instances of collateral estoppel, it’s actually foreseeable.

17. Questions of law.

· It’s often said that there’s no collateral estoppel on questions of law – they must be addressed under the doctrine of stare decisis. That statement is somewhat of an exaggeration.

· Questions of law applied to fact. Everybody agrees that collateral estoppel is inapplicable when you’re talking about abstract statements of what the law says – that’s pure stare decisis. Most of the issues that the courts deal with, though, are questions of law applied to facts. Those are the hard questions.

18. United States v. Moser (Supreme Court 1924). Questions of law applied to fact.
· Facts: Moser retired as a captain and argued that he was entitled to retire as an admiral with ¾ of an admiral’s pay. During the civil war Moser had been a naval cadet. The question was whether being a cadet at the Naval academy counted as service during the war for purposes of the statute. The court of claims held that it did, and therefore Moser was entitled to the greater benefits.

· Later suits. The government didn’t give up. They kept challenging his right to get these benefits. They kept losing these claims because of collateral estoppel, but kept bringing because the court kept changing its mind about what constituted collateral estoppel.

· Distinctions between fact and law. Law: Anybody who gave significant service during the war is entitled to all of these benefits. Fact: Moser was a cadet during the war. Law as applied to fact: Being a cadet counts as significant services. The issue is whether there should be preclusion on that issue.

· Stare decisis: Why not think of it as a matter of stare decisis – as a matter of law, allow them to argue that being a cadet as a year doesn’t count as significant service? Because it’s mixed fact and law, you can easily put it under either doctrine.

· You can reargue a pure question of law, but not of fact: If it’s a question of fact, we don’t want to revisit it because there are finality interests in repose. This person invested significant resources in the judgment, and there’s a good chance that they structured their life around the finality of the decision.

· Intermediate fact case: What do you do with the intermediate fact case? His investment created an individual interest for him. This mixed question partakes of both, but it partakes strongly of the individual interest. We have Moser’s strong reliance interests. Thus there should be collateral estoppel, and nobody’s hurt by that.

· Hypo. What if in a future case the court applies the law differently than in Moser’s first action? Should that change Moser’s second action if in a future case the court says that one year of service was not significant service?

b. Fairness question: Is it fair that Moser gets the benefits and nobody else does?

c. Balance: We balance the finality interests against fairness interests. The issue in Moser requires a choice between Moser’s individual interests in repose and the government’s interest in fair application of the law. The court in this case found in favor of the individual interests.

19. Tax as a unique sphere.

· Sunnen vs. Moser. In Sunnen, the government says that intervening Supreme Court decisions did change the law, so today the 1928 holding would come out differently. The court agreed and found that there would be no collateral estoppel on the validity of the 1928 agreement. Intervening decisions changed the law. In the later case in Moser they say he continues to get the benefit. In Sunnen, the court finds that he loses the benefit of the previous judgment.

· The two are reconciled via uniqueness of tax: This is the same as the question about a separable facts doctrine in tax. The question is the relative balance between individual reliance interests and concerns for equitable administration of the law. In Moser, he has an individual reliance interest, but in tax cases, there’s more of a concern about equitable administration of the law. We decide whether the doctrine of collateral estoppel applies accordingly on that balance. It’s that kind of balancing that we need to do from field to field.
C.
Mutuality.

1. Ralph Wolff & Sons v. New Zealand Ins. Co. (Kentucky 1933).

· Facts: Wolffs brought an action against 9 insurers for fire damage. Each insurer had a clause making them only liable for a portion of the entire losses, based on its proportion of insurance coverage. The Wolffs then brought a second action against two of the remaining insurance companies. They had the same clause limiting them to their proportion. The question was how big a loss from the fire was suffered. The D’s say that determination was made in the earlier trial – they should only be liable for a small portion.

· Holding: Court found that collateral estoppel did not apply, basing its decision on two rules.

a. The rule of mutuality: party can’t get the benefit of a prior judgment unless the party would have been bound if the judgment had gone the other way.

b. The rule that you can’t be bound (wouldn’t suffer the detriment) unless you were a party or in privity with a party in the lawsuit. Since the insurance companies were neither parties nor in privity, they wouldn’t have been bound if the judgment had been unfavorable.

(1) Defendants’ arguments. Defendant sought to get around this by arguing that there was privity. They based that claim on the apportionment clause in the insurance K. The court points out that they would be singing a very different tune if the judgment in the first case had been different. But also, the apportionment clause doesn’t create a relationship between the companies – they don’t have any idea who the other insurers are. There’s no relationship among the insurance companies actually established.

c. Summary. The court found that because there was no privity, the new insurance companies wouldn’t have been bound if the first judgment had been unfavorable, and therefore they aren’t bound by the first judgment just because it was favorable to them.

· Privity. What should be necessary to constitute privity? Privity will mean different things in different contexts.

b. Substantive aspect: shared interests. If the party that actually litigated shared the same interests as you, then we assume that it put on the best case it could. There’s no reason to think that your putting on the case would make a big difference.

c. Procedural aspect. There’s also a procedural aspect. They can’t say that they knew whether that party put on the best possible case, only that they want to put on the case that they want to put on. The insurers shared an interest in minimizing the damages. But merely sharing purposes won’t establish privity for purposes of res judicata or collateral estoppel.

· Situations where privity will be found.
a. Successor in interest. The most common situation where privity will be found is where a party acquires an interest after litigation (successor in interest). Obviously the successor in interest is in privity with the predecessor and will be bound by decisions against the predecessor. They acquired their interest knowing what had been done, so they’re deemed to have adopted whatever litigation strategy the predecessor used.

b. Controlled or participated in the prior litigation: Privity is universally recognized where a party controlled or participated in the prior litigation. There you did get the chance to put on the case because you actually participated in/controlled the litigation.

d. K gives party legal or practical opportunity to participate in or control prior litigation: Finally, privity is usually found where there is a K that gives the party either a legal or practical opportunity to participate in or control prior litigation. Courts will often find privity even if you didn’t exercise that power.

(1) Example. A buys insurance from All State. If A sues B for injury, All State is bound because they could have participated. It doesn’t matter if they sit it out – they’ll still be bound by the judgment.

· Exception for class actions. One important exception to the rules of privity is class actions. Class action is a big joinder device. You have 20,000 P’s that all share some interest. We’ll pick out some representative plaintiffs who will stand in for somebody else. They can be bound. Rule: In order to be bound, the court must find up-front that the representative parties were in fact representative, and in the back that they did a good job acting as representative parties. If we find both, they can be bound.

· Expansion of class action exception. In recent years, courts have tried to push the class action exception outside of class actions, finding that a non-party’s interests have been represented well. However, courts haven’t gotten very far.

· Hypo. Action 1: A v. B, A loses. Action 2: A v. C. Rule: C cannot use action 1 against A unless C was in privity with B.

2. Purposes of mutuality rule.

· Prevent somebody from being bound who didn’t have a chance to litigate the issue. You don’t need the mutuality rule for that, if A is the party being bound and A represented himself in the first case. But all the mutuality rule seems to do at first blush is help a party that had a chance to litigate already have a second bite of the apple.

· Earn the right to bind somebody. Here’s the analysis of how we determine that it is the rationale

b. Risks. If we allow collateral estoppel, there’s the same risk of error in prior judgments. There’s also a risk of inconsistent judgments – that’s exactly the same regardless of who the parties are.

c. Benefits. The same is true for the benefits. If we estop A, we save costs and incur the other benefits.

d. Application to mutuality. When C seeks the benefit of the prior judgment, C didn’t have to litigate the first time. Most of the costs and benefits are the same. The only difference is a fairness to the parties difference. The argument for mutuality begins to look like the fact that you need to earn the right to bind somebody. C hasn’t earned the right – B has because B has been through this before.

e. Not a terribly powerful, but not totally irrelevant. It is a plausible justification for a mutuality rule. The actual rationale, however, is an appearance of fairness concern – that the mutuality rule looks balanced.

3. City of Anderson v. Fleming (Indiana 1903).

· Facts: Fleming sued the a contractor and lost, the jury finding that the contractor was not negligent. Subsequently she sued the city that hired the contractor, and the city argued that she should be precluded on the issue of negligence.

· Application of old mutuality rule. In the mutuality rule, the city wouldn’t have been bound if she had won in the first case? The contractor was an independent contractor, not an employee. (Difference between independent contractor and employee is ability for the employer to control the manner of employment.)

· New rule in Fleming. The court in Fleming holds nevertheless that the P is estopped from arguing negligence, that the city can have the benefit of the first judgment.

· Rationale. If the city loses, the city is entitled by law to be indemnified for its lost. But we know that the city can’t be indemnified by the contractor because the first judgment is a bar in the recovery. The city can set up the contractor’s bar, therefore, even without the contractor being there.

b. Demonstration. P in the second action wins against the city. The city brings its action for indemnification against the contractor. If the city wins, the contractor’s earlier victory against the P is rendered meaningless. But if we preserve the contractor’s rights and preclude the city from winning against the contractor, then the city has lost its indemnification right. The city should not lose its right to indemnification.

c. Somebody has to lose. The justification is that the P could have joined them both the first time. Since the P could have done that, it’s the P who should lose. The only way to protect the rights of C and B is to prevent the P from having a second bite of the apple.

d. That is a very narrow exception to the mutuality rule. We let the D take advantage of the judgment in narrow circumstances – circumstances where:

1) a narrow judgment against the party would undo the prior judgment, and

2) P could have joined them both in the first place.

3) When both are true, we can abandon mutuality to prevent an unfair result.

4. Expansion of the exception to mutuality.

· Hypo. A works for B and has an accident with C. Action 1: C v. B. C loses. Action 2: C v. A.

a. Can A argue that C is estopped on the issue of negligence? Fleming made sense. However, if C wins against A, that won’t undo this judgment. A has no right of indemnification against B. The employee is the party who actually committed the act. Near the turn of the century though, courts began to let A use the judgment against C. Eventually the exception became that if either party won the first judgment, the other party could benefit from it in a later case.

· Same as Pennoyer v. Neff. This is the same thing that happened with Pennoyer, eventually leading to International Shoe. Eventually they abandon the rule. The first exceptions make sense if you accept the rule, but there are more exceptions added that don’t make sense if you accept the rule. Really, the courts don’t accept the rule.

5. Bernard v. Bank of America Nat. Trust & Sav. Ass’n (California 1942).

· Facts. Bernhard sues Cook and loses. The court holds that Sather gave money to Cook as a gift. Berhnhard is named administrator of Sather’s account after Cook. She sues the bank, which says she is collaterally estopped because of the prior case. [Action 1: B v. Cook, C wins. Action 2: B v. Bank.]

· Holding: Under the traditional approach, B would win – no mutuality. The court, however, abandons the mutuality requirement, saying there’s no good reason for it.

6. Blonder-Tongue Laboratories, Inc. v. University of Illinois Foundation (Supreme Court 1971). Abandons mutuality in the federal courts.
· Facts: U of Illinois owns a patent for an antenna. Action 1: U of Illinois v. Winegard: Winegard wins – the patent is found illegitimate. Action 2: U of Illinois v. Blonder tongue for infringement of same patent.

· Procedural history: The lower courts held that the University wasn’t estopped because of the mutuality rule, relying on Triplett. Supreme Court reverses and overrules Triplett.

· Built in case-by-case discretion. “Although neither judges, the parties, nor the adversary system performs perfectly in all cases, the requirement of determining whether the party against whom an estoppel is asserted had a full and fair opportunity to litigate is a most significant safeguard.” Thus, they build in case-by-case discretion in the trial courts.

b. Inquiry for federal courts. Where it is mutual collateral estoppel, the court can look at the first litigation and ask whether it thinks the first litigation was done well enough that it wants to allow preclusion. The party seeking preclusion has the burden of establishing that the first litigation was not full and fair. Presumptively, Blonder-Tongue can get the benefit of the first judgment. There is no reason the abandonment of mutuality should lead to a greater exercise in discretion.

7. Parklane Hosiery Co. v. Shore (Supreme Court 1979).

· Facts: SEC sued Parklane and its officers, alleging that officers had released false and misleading statements in violation of securities laws. Shore brings a shareholder’s derivative suit against the same D’s over the same proxy statement, seeking damages. The question is whether Parklane should be precluded from rearguing that the proxy statement was false and misleading.

· Offensive collateral estoppel. The difference between this case and Blonder-Tongue is that the party against whom preclusion is sought is the D. It is offensive collateral estoppel – in all the other cases we saw, it was being used defensively by a D to stop a P.

· Two major arguments against offensive collateral estoppel:

(1) Uneconomical. More litigation from offensive collateral estoppel than without (i.e. parties will wait to see the outcome, and then use it offensively, or else just litigate from scratch if it isn’t favorable to them).

a. Argument isn’t too compelling. The reality is that other parties don’t really rush in to join the suit. (Besides, their time to enter the suit is limited by the statute of limitations.) The only situation where P’s rush in to join is when there’s a limited pool of assets – if that’s the case, they are going to join no matter what because they don’t want all the assets to be used up before they get there.

(2) Unfair to D.

a. No more unfair to the D than it is to the P in the other non-mutual collateral estoppel cases. Footnote 15 mentions that D in a prior litigation doesn’t have the choice of forum – the P does. The P may have chosen a form that made it difficult for D to litigate. That factor can be taken into account, considering that it will usually only arise when the party against whom it’s being used is the D.

· D’s argument. D in Parklane says these differences justify a rule that you should accept non-mutual defensive collateral estoppel and not non-mutual offensive collateral estoppel.

· Court’s answer. It should be implemented with care. We are careful when there’s non-mutual defensive collateral estoppel, and even more so when it’s non-mutual offensive collateral estoppel.

· General rule in practice. Courts like collateral estoppel. If the basic conditions are satisfied, they will usually give the benefits of collateral estoppel to the party. It’s hard to persuade a court to deny it, offensive or defensive.

· Currie’s hypo. The area where there’s real pressure is Currie’s hypo – where is a pool of 50 plaintiffs. The plaintiffs win the first 25 actions but lose the 26th. Everybody thinks that the D shouldn’t be bound by the 26th judgment, but it works that way. There’s no solution yet to this problem.

Jurisdiction
I. GENERAL DEFINITIONS AND BACKGROUND INFORMATION

1. Collateral attack
a. If D doesn’t appeal, or appeals and loses, he can make a collateral attack through federal courts.

b. The main grounds for collateral attacks are jurisdictional. Only constitutional jurisdiction objections are open for collateral attack in a federal court. The claim must be that the first judgment was rendered by a court with no jurisdiction as a matter of constitutional law.

2. Different types of jurisdiction
a. Adjudicatory jurisdiction.

(1) Jurisdiction over the person. This is the dispute in Pennoyer; did Oregon court have jurisdiction over him?

(2) Subject matter jurisdiction. Concerns the court’s power to adjudicate controversies of a specific type.

b. Legislative jurisdiction. Concerns the power to legislate.

· Example: In January 2000, Supreme Court held that congress does not have the legislative jurisdiction to override sovereign immunity in the instance of age discrimination.

II. JURISDICTION OVER THE PARTIES

A. Definitions and General Information About Jurisdiction Over the Parties

1. Special versus general appearance
a. Special: D shows up only to contest court’s jurisdiction. If D loses a special appearance, he has lost the suit – cannot challenge collaterally or on direct appeal. Thus, if a D loses a special appearance, he will generally stick around to fight out the suit.

b. General: D shows up to contest the suit generally. This is the most frequent type of appearance.

2. Serving process. Service of process is needed for state to get jurisdiction over a party.

a. Purposes of serving process:

(1) Notice to the adverse party

(2) Jurisdiction – power.

3. Domicile vs. Residence
a. Domicile: The place you think of as your home, where you 1) have a presence and 2) plan to stay indefinitely. You only have one domicile at any point in time, and it remains until a new one is established.

b. Residence: The place you are actually living.

c. Citizenship in the state has nothing to do with territoriality. It is a Lockeian notion – by being a citizen of the state, you get a plethora of benefits. In return for those benefits, you take on a number of burdens. One of those burdens is that you are subject to suit in the state.

d. Examples:

(1) Kramer grew up in Illinois and went to college in Rhode Island. He had no intention of staying in RI. He was thus a domicile of Illinois, but a resident of RI.

(2) Later he intended to move to New York permanently. He became a domicile of NY once he came to the state with the intention of living there permanently.

(3) Later he went to Chicago for law school and didn’t intend to stay. He remained a domicile of NY, but was a resident of Illinois again.

4. Different types of action:

a. In personam: The court exercises its power to render a judgment for or against a person by virtue of his presence within the state’s territory or citizenship there.

b. In rem: Court exercises its power to determine the status of property located within its territory. Technically an action against the whole world to get the court to recognize ownership of the property.

c. Quasi-in-rem: Court renders a judgment for or against a person, but recovery is limited to the value of property that is within the jurisdiction and thus subject to the court’s authority.

B. The Traditional Approach

1. Synopsis of territorial theory.
a. To adjudicate, court must be able to assert power over the thing which is the object of adjudication (it may be a person, or property)

b. The court asserts that power through service of process, which is the formal declaration of jurisdiction

c. The state’s power is strictly territorial – the power to assert process is limited to the state’s territory

d. There are a number of exceptions to the principle:

· Comity: Power of state to hold its exercise of power once D leaves the state, if they served D while there.

· Extra-territorial effects: Court can fully dispose of the claim notwithstanding effects it may have on persons outside the state (i.e. for in rem actions).

· Civil status (i.e. marriage and divorce, child custody): Pennoyer court was concerned about people moving to another state to circumvent the system – i.e. somebody moving from Illinois to New York to obtain a no-fault divorce there.

· Consent to service. If you have a corporation in the state, a condition of its presence may be willingness to accept service within the state. The state may require you to accept the secretary of state as your agent.

(1) Consent as a prerequisite to do business: Since state allows existence of corporation, they get jurisdiction over it. The alternative is that the state does not give the corporation a license to do business at all. The greater power includes the lesser power to allow the corporation to do business, but only on the condition that the corporation also surrenders something.

e. Not a natural theory of power: Under the Roman system, the law was much different. After Westphalia, we shifted to a territorial based theory of power, but we can change it as it fits our purposes (i.e. the exceptions above make sense because they serve everybody’s interests). We create a fiction that the status is being adjudicated and it exists wherever the parties are. We explain something inconsistent with the territorial theory as though it were.

· Theory of territoriality is derived from international law. The territorial principle represents the general practice of nations, and they apply international practice to the states.

2. Pennoyer v. Neff (Supreme Court 1877). Territoriality theory.
· The theory of territoriality. Basic rule of the common law is that if a person 1) is present within a state, 2) has property located within the state, or 3) is a citizen of the state, then the state has jurisdiction.

a. At this time it was thought that the constitution limited jurisdiction to those circumstances.

b. This is the classic theory of state power: The state has exclusive power over its territory, and no power over that which is outside its territory.

· Two lessons from Pennoyer:

a. Court had to import a theory of power into due process that includes a rationale for a court having a basis of authority over the individual. The Pennoyer court imports territoriality theory, which had been functioning internationally for several hundred years. The reasons that the theory had developed generally were not necessarily applicable to the United States. The kind of equilibrium that would be settled into in that context may not be the optimal equilibrium or the kind of equilibrium that would be desirable if there were an alternative (which in this case is the federal government).

b. When we ask ourselves what considerations we’d use if we were starting from scratch, a set of considerations emerges that don’t necessarily correspond to the considerations addressed in Pennoyer (see Subpoint 5, Considerations below). Some of the aspects of Pennoyer seem to not make sense – i.e. state’s power depending on the formal act.

· Hypo: Neff is legitimately served process but never returns to Oregon to try the case. The default judgment can be taken to California, where Neff does have property, because of the Full Faith and Credit clause of the constitution. If the judgment issued in Oregon was a valid judgment, then other states must enforce it.

a. Comity may not be consistent with the theory of territoriality, but is an exception to the theory. To stay consistent, they would have to arrest the D. In civil cases, we don’t want to go that far. Instead we let the individual go with the understanding that the state retains power over the individual for this civil suit, and the constitution recognizes this power as legitimate.

b. If the entire transaction occurred in California, that does not make a difference to the jurisdiction of the Oregon court. If the individual is present in the state, the state has power over the individual regardless of the subject matter. Perhaps only California law can be used to adjudicate the suit, but the suit can take place anywhere.

3. Length of time in state is irrelevant to jurisdiction. Grace v. MacArthur (E.D. Ark. 1959) – a D was served process while flying over Arkansas, which court ruled was sufficient to give Arkansas jurisdiction.

4. Citizenship in a state subjects you to suit in that state.

a. Blackmer v. United States (Supreme Court 1932): US can legitimately serve process on US citizen in a foreign country. It doesn’t violate the citizen’s rights or the other country’s rights because the US has in personam jurisdiction over US citizens, and thus service of process is solely between the US and its citizen.

b. Milliken v. Meyer (Supreme Court 1940): Can serve process on a citizen of your state even if he is in a different state. Doesn’t violate the rights of the other state because the state of domicile’s authority is not terminated by his absence from the state.

5. Considerations that would go into when a court can exercise adjudicatory jurisdiction if you were creating a jurisdictional regime from scratch:

a. Certainty/simplicity – may allow more than one state to have jurisdiction, but once one state has taken it, the others have to respect that. That is the main thing that the Full Faith & Credit Clause does.

b. State interest – they should have a reason (an interest) to bring me to that state.

c. Notice – the courts should never be able to adjudicate your rights without telling you.

d. Convenience – insofar as this is the place where we’ll adjudicate, we need to gather evidence and call witnesses. We need to think about the convenience to the parties and the court of being able to properly adjudicate the dispute.

C. Developing the Modern Alternative

1. International Shoe Co. v. Washington (Supreme Court 1945).

· Facts: D, a Delaware corporation, had no office in Washington and no contacts there. From 1937 to 1940, it employed a number of salesmen in the state. They had no authority to enter contracts. The State of Washington brought suit to recover from D unpaid contributions to state unemployment compensation fund.

· Two dominant theories in International Shoe are implied consent and presence.

(a) Implied consent: It is formally consistent with Pennoyer.

(b) Presence theory: Idea that state has power over all that is within the state. If the corporation is “present” in the state, it can be served within the state. (The problem with that theory is that corporations are legal fictions – they are not present in the state in the same way that a person is present in the state.)

(c) Under either theory, International Shoe was an easy case. It reached the Supreme Court in an effort to resolve the conceptual problems with the old tests.

· New rationale in International Shoe centers on minimum contacts: “If he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’” This test created the foundation for the purposeful availment and reasonableness tests that the Court would later adopt.

· Implications on jurisdiction over corporations.

a. Can be seen as an extension of implied consent theory.

b. Moves away from presence theory. How much presence makes a corporation present like a natural person is a ridiculous formulation, because a corporation can never be present like a natural person. Under Pennoyer, individual could only be served in the state. Now contacts (as opposed to presence) are what give the state power.

· Implications in the context of individual suits:

a. International Shoe caused very little change in the area of corporations. It merely changed the rationale applied for assertion of power. But for suits against natural persons, the change in results was huge, because presence in the state is no longer required at the time of service.

· Criteria for determining sufficient contact with the state:

a. Two different kinds of contact: Continuous and systematic contacts, and contacts related to the litigation.

b. Application of the various kinds of contact: Even a single contact may be sufficient if it is related to the litigation. Court gives a string of illustrative examples. The easiest is continuous and systematic contact related to the litigation. An isolated contact unrelated to the litigation will never work. There may also be times when there are continuous and systematic contacts, but unrelated to the litigation.

c. International Shoe doesn’t state under exactly what circumstances jurisdiction is warranted. That isn’t surprising because this is a new opinion heralding a change in direction. Generally they throw out a lot of ideas and see what direction the law will go.

· International Shoe’s impact on other cases.

a. After International Shoe, is there jurisdiction in a case like Grace v. MacArthur (D served while flying over Arkansas)?

· No, because the contact must be either related or sufficient. What sense does it make that merely because you’re driving through the state, they should have jurisdiction? That is inconsistent with the underlying premises of International Shoe. Driving through the state, if completely unrelated to the cause of action, is no reason for the state to have jurisdiction.

· There is a potential counter to that. There is a snippet of language where that says, “If he be not present within the jurisdiction, then minimum contact suffices.”

2. McGee v. International Life Insurance Co. (Supreme Court 1957). Establishes minimum contacts test composed of state interest and convenience.
· Facts: P was beneficiary of life insurance policy issued by Empire Mutual Insurance Co, which D took control of. P obtained judgment in CA and tried to enforce it in TX, which refused to enforce the judgment because under the 14th Amendment, process had to be served against D within its boundaries.

· Holding: Supreme Court rules that CA had jurisdiction in this case.

· Minimum contacts: Contract was delivered in CA, premiums delivered from there, insured was a resident. California has a manifest interest in ensuring that those who buy insurance from CA are paid. Since CA has this interest, it is permissible for CA to take jurisdiction under due process clause.

· Theory of when state has an interest: State has an interest in anything affecting its territory or political society. Different state interests:

a. Protecting/regulating what one of its residents does.

b. Regulating what goes on in its territory, whether or not it involves residents.

c. Limitations:

i. Must be material. Illinois cannot arrest people in Nevada just because its citizens are deeply offended by gambling. Those kinds of moral concerns cannot be projected outside of either your people, or activities taking place in your territory.

· McGee’s two-part test for minimum contacts:

a. State interest: if there are contacts sufficient to create a state interest, it is entirely reasonable for the state to exercise jurisdiction.

b. Inconvenience: Sometimes a state with an interest may lose jurisdiction if it’s unduly inconvenient; if it is a waste of time and money to do it there relative to other possibilities. Things that would make it inconvenient include availability of evidence, convenience for witnesses, convenience for D. Black makes clear in McGee that this must be pretty extreme to deprive a state of jurisdiction.

3. Hanson v. Denckla (1958). Introduces purposeful availment prong.
· Facts: Decided one year after McGee, on essentially the same issue. Two sisters (Denckla) try to invalidate an appointment of money to the third, deceased sister’s children.

· Procedural History: Sisters file suit in FL, while trustee bank files suit in DE. FL court rules for sisters. They go to DE court and argue res judicata – DE court shouldn’t rule on the case because it is already decided in FL. The DE court refuses to recognize FL’s jurisdiction over the case. They rule for Hanson. Both cases are appealed to the Supreme Court, which hears them together.

· Issue: Whether the FL court had jurisdiction. If so, the judgment is binding there. If not, the DE judgment is good. Under FL law, the trustee is an indispensable party. Given that under FL law the DE trustee must be there, can the FL court take jurisdiction over the DE trustee?

· Holding: FL judgment isn’t valid. Hanson court states that “it is essential in each case that there be some act by which the D purposefully avails itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws.”

· Three-part test under Hanson:

1. State interest
2. Inconvenience
3. Purposeful availment: Must get some quid pro quo in order to litigate there.

· Hanson and McGee are virtually the same case. Donner lived in FL, just as Franklin was living in CA. In neither case did the insurance company or the bank do anything within the state, but they do have dealings with people within the states. The only difference is that in McGee, D knew that the other party was living in the state at the time the K was formed. In Denckla, the party later moved to Florida. 

4. Worldwide Volkswagen Corp. v. Woodson (Supreme Court 1980).

· Facts: Plaintiffs, who live in NY, buy a car in NY from Seaway Volkswagen, who gets it from Worldwide Volkswagen. They have an accident in OK and bring suit there. They brought suit in OK because the county where they had the accident had a reputation for awarding large damages.

· Holding: OK did not have jurisdiction, because Worldwide didn’t purposely avail itself of OK’s laws. The court bases its decision on the Hanson purposeful availment test. Although the rationale in Hanson was quid pro quo, Justice White offers a different rationale, unfair surprise, and the right of a party to know what conduct would subject it to jurisdiction in a different state – that you should know the consequences of your actions.

a. Unfair surprise rationale not the most persuasive: Choice of law is probably a more important inquiry for most people than choice of forum.

b. Unfair surprise now the rationale utilized by courts in determining whether there was purposeful availment – supplants the quid pro quo rationale utilized in Hanson.

c. Defendant’s rights vis-à-vis plaintiff: The underlying concern seems to be that the McGee test unfairly privileges plaintiffs vis-à-vis defendants, because they get to initiate the suit. Thus they screen out the P’s choices that would be most unfair to the defendants. A little extra protection is given to limit P’s choices to forum that won’t be maximally inconvenient to the D as well. Language to use on a test: “While not articulated by the courts, a rationale that underlies the court’s limitation of fora where a P can sue is…”

d. Worldwide affirms Hanson over McGee: It affirms that the purposeful availment prong should be maintained – not just the state interest and convenience tests.

· Brennan’s dissent opts for the McGee test. Both prongs of that test are met, he argues. The state has an interest because the accident took place in the state. As for the convenience prong, it is inconvenient to Worldwide to litigate in OK, but it wouldn’t be unduly inconvenient because there are some witnesses and evidence there. In fact, he says there shouldn’t even be a state interest prong, only convenience.

5. Minimal contacts test (post-Worldwide):

a. State interest

b. Convenience

c. Purposeful Availment:

(1) Quid Pro Quo – Hanson
(2) Unfair Surprise – Worldwide (now the preferred rationale)

6. Synopsis on development of the doctrine.

a. Early foundations. As first sketched out in International Shoe and McGee, there were two kinds of concerns: State sovereignty/interest, and convenience. In McGee, Justice Black set up state interest as the primary test – state could exercise power if it had an interest, unless it was too inconvenient.

b. Individual liberty key, not federalism. In Insurance Corp. of Ireland, Justice White writes that the restriction on state sovereign power reflects an element of federalism, but should be viewed ultimately as a function of the individual liberty interest in the Due Process Clause. “That clause is the only source of the personal jurisdiction requirement and the clause itself makes no mention of federalism concerns.”

c. Hanson reaches a different result from McGee. There is no doubt that it would have come out differently under the McGee test, but Hanson adds a third prong – D must purposefully avail itself of benefits of the state. Although Hanson was decided only a year after McGee, Worldwide definitively shows that Hanson is the law and McGee is not.

d. Purposeful availment test designed to protect defendants. The court actually articulates two underlying reasons for purposeful availment – quid pro quo in Hanson, and unfair surprise in Worldwide. However, the point of the purposeful availment test is to screen out those fora that are wholly for the benefit of the P (as per Worldwide). The problem is that in a case like Worldwide, there are no states to litigate that would not be inconvenient for either P or D. The question is whether the D or the P bears all the inconvenience. Purposeful availment imposes all the inconvenience on plaintiffs, and benefit on defendants when there is no state that shares contact with both parties.

7. Problems and alternatives.

a. Bias against the parties. McGee test systematically favors defendants, while purposeful availment systematically favors plaintiffs.

b. Alternative to minimum contacts: case-by-case balancing. Might look for a test that is somewhat more refined – a case-by-case balancing approach. For example, it may be that the bulk of the evidence is in one of the states or that one of the parties is in a much better financial position to litigate where the other party is.

(1) Spectrum of court’s discretion. There is a spectrum of the court’s discretion running from a rules-based approach on one side to a balancing approach on the other side, with the minimum contacts approach in the middle. A balancing approach lets the court balance the factors and choose what it believes to be the optimum formulation in that particular case.

(2) Advantages and disadvantages of rules-based approach. Standard advantages for rules are clarity, simplicity, predictability. The major disadvantage is overbreadth – rules are crude because they can’t take into account case by case differences.

(3) Advantages of balancing approach. The advantage of balancing is that you can take into account the particular situations of the case at hand.

(4) Disadvantages of balancing approach.

i. Predictability: You lose your clarity, simplicity and predictability because you don’t know how the court will decide until after it has decided.

ii. Administration problems: There are solutions, but it is strange for the courts to come up with a big scheme to solve these problems

iii. Satellite litigation. Need arguments from parties in each case when adjudicating the issue under a balancing approach. Also, because of its uncertainty it encourages litigation. Under the rules approach, you know if you’re going to lose and it deters suits – otherwise you might as well litigate because you always have a shot.

(a) Want to avoid litigation over jurisdiction because it is a preliminary issue, as opposed to the merits of the case. When it comes to preliminary issues, we prefer to avoid excessive litigation.

iv. These disadvantages might push you back to a middle ground between rules and balancing. That is what the court does with the minimum contacts standard.

c. Determining which party should face the disadvantage (choosing between McGee and Worldwide). D argues that he should be favored, because P chooses to bring suit. P argues that the court should favor P, because P has already been wronged. This decision focuses on what the natural state is, and who changed the natural state. One view is that P disrupts natural state by bringing suit. The other view is that P should not be disfavored – P has been wronged so perhaps the natural state for P has been disrupted.

8. Keeton v. Hustler Magazine (Supreme Court 1984).

· Facts: Kathy Keeton was Bob Guccione’s common law wife and an editor at Penthouse Magazine. Hustler published vicious cartoons about Keeton and Guccione. Keeton waited too long to bring lawsuit, so statute of limitations had expired in 49 of the 50 states. She brought suit in NH, where it hadn’t run. Hustler’s only connection to NH is that their magazine sold there. Keeton’s only connection was that Penthouse sold in NH and her name was on the masthead there.

· Holding: NH has jurisdiction.

a. Purposeful availment. Hustler had a deliberate presence in the state (purposefully availed themselves of its laws), and there is no minimum threshold of P’s contacts. The court does not mention the convenience test.

b. State interest. The court says that NH has an interest in not having magazines containing libelous material in the state. If they have an interest, it is irrelevant that other states do as well. The court in effect makes up NH’s interest, arguing that one of the purposes of NH libel law is to prevent false or defamatory statements regardless of who is injured.

· Hypo. Hustler published 2 magazines. Hustler 1 libels Keeton but isn’t sold in NH. Hustler 2, with no reference to Keeton, is sold in NH. There would be purposeful availment, but no state interest. Should there be jurisdiction?

a. Too broad if D can be yanked into any court. No state should adjudicate a dispute unless it has a reason for doing so. It would be a matter of convenience for the parties, and would collapse specific and general jurisdiction together.

b. Once the state has a reason for taking jurisdiction, we need to worry about convenience and fairness to the parties. That’s why the court in Keeton bent over backward to find a reason for state interest. If there was no state interest it would not have specific jurisdiction, but instead general jurisdiction, which is the subject of another test.

9. Kulko v. Superior Court (Supreme Court 1978).

· Facts: Ezra and Sharon Kulko lived together in NY. She moved to CA. The divorce agreement provided for the kids to spend the school year with Ezra in NY and vacations with Sharon in CA. Ezra agreed to allow children to move out to CA with their mother, and Sharon sued for modification of child support.

· Holding: CA did not have jurisdiction.

(1) Family harmony: The state is not given jurisdiction when a decision is made in the interest of family harmony.

(2) Purposeful availment: D did not purposefully avail himself of benefits of CA law simply by putting his children on a plane to CA. Jurisdiction is not justified by his financial benefit, because it is not dependent on the state that the children go to – he would have a financial benefit regardless of where they went, not just if they went to CA.

· Safety net argument. Doesn’t the safety net that CA provides to his children (schooling, medical, etc.) mean that D is availing himself of the benefits of CA law? There is no logical difference between the benefits of making a decision for family harmony and for business purposes. Nonetheless, they want people to be able to make decisions in the interest of family harmony, and therefore they conclude that there is no purposeful availment. The decision is based on policy – they declare that there would be unfair surprise because you should be able to make decisions in the best interest of your family.

· State interests/convenience. CA can be said to have an interest because mother and children are CA residents. Convenience: CA is not an inconvenient forum – one of the parties and both children are in CA, which makes it easy to testify about the dispute. NY would probably be a little more difficult.

· Hypo: Ezra had an office in CA, and the business had nothing to do with his kids. Could the state now take jurisdiction?

a. Purposeful availment is in question. Does purposeful availment require related or unrelated contacts? P argues that purposeful availment is enough – it doesn’t matter if it’s related to the suit.

b. The big question behind this is the underlying purpose of the purposeful availment test:

(1) Unfair surprise. Doesn’t help us very much in this case. It is a contentless idea – whether you should reasonably expect something depends on what you should reasonably expect.

(2) Quid pro quo. It depends on how you match your quids and quos. Does the quo have to come out of a related quid or not?

(3) Not too many advantages for P in exploiting choice of forum. Can satisfy first two prongs with P-related contacts. If you take that view, the purposeful availment contacts wouldn’t have to be related.

10. Purposeful availment summary.

· Purposeful availment is an unsettled question of law.

· Reasonable expectations tests can be problematic. There is a kind of circularity to the test. Kulko is an example – it is unreasonable to think you’ll be sued when you make a decision for family harmony. That doesn’t flow from anything inherent in the notion, but instead is the court’s idea of what it wants to happen.

· Unfair surprise is also a difficult test. It could be either anywhere that you have contacts related to the suit, or it could be anywhere where you have contacts, period. It flows out of the court’s sense of how far it wants to extend this.

11. Asahi Metal Industry Co. v. Superior Court (Supreme Court 1987).

· Facts. Cheng Shin was sued and impleads Asahi (both of them Asian corporations), the manufacturer of the tire valves. All the claims are settled except the claim between Cheng Shin and Asahi for indemnification. The question is whether CA has jurisdiction over Asahi.

· Holding: For D – California did not have sufficient jurisdiction. O’Connor wants advertising in Cal or changing design specifically for Cal in order to see availment.
(1) D is a Japanese corporation – therefore it’s inconvenient to litigate in CA

(2) Low interests of forum state and P (i.e. CA might have jurisdiction if either CA or the P had a strong interest in the case). P didn’t have a strong interest because it wasn’t a resident – it was a Taiwanese corporation. Because this is indemnification and not injury to a CA citizen, state’s interest is low.

(3) Criticism of Court’s argument that California’s interests are low. There are deterrence interests – the only way to make sure that products entering CA are safe is to make sure that the party that made the product has to internalize the costs of the injury.

i. Court’s market argument: Court argues that if it isn’t indemnified, Cheng Shin will stop buying parts from Asahi and then they will bear the cost of the injury that they caused. But the market forces argument suggests that we don’t need a law of indemnification. CA has said otherwise – they think they need a law of indemnification because the market forces aren’t enough.

ii. The question is whether jurisdiction is more reasonable given the state interest. It is still reasonable to decide that the inconvenience outweighs the state interest, but that is not what the court decides. They claim that there is no state interest.

· Mental state: Plurality opinion states that knowledge that a product will go to a certain state is insufficient – there must be intent to get something into the state. They say that purposeful must mean intent – in other words they don’t give any reason.

a. Unfair surprise rationale favors knowledge standard. Unfair surprise gives the D ability to plan its primary conduct. If D knows something will be marketed in a certain state, it can take steps to plan. If you think about it this way, knowledge is enough. Asahi could have done plenty to avoid CA – for example, it could have conditioned the agreement on tire valves not being sold in CA.

b. Brennan argues that knowledge alone is sufficient to confer jurisdiction.

· Test for jurisdiction after Asahi:

a. Purposeful availment: Court refers to this as the “minimal contacts” test. That used to be what the whole test was called.

b. Reasonableness. Consists of:

(1) Interests of state and parties
(2) Convenience
· Timing issue: CA may have an interest in facilitating settlement between P and Cheng Shin. There might have been jurisdiction over Asahi if P and Cheng Shin hadn’t settled yet because it is clear that there is jurisdiction over the dispute between P and Cheng Shin. The fact that the CA case is already settled affects the Supreme Court’s decision. The general rule is that jurisdiction is not affected by settlement, although in this case it seems that the court determined just that.

· Hypo: What if Asahi were brought into a California federal court? There would be no effect.

a. There are two questions here.

(1) What does the positive law permit? R.4 says to follow state law unless there is a federal statute to the contrary. They follow the state statute, including limitations placed on the state statute by the constitution.

(2) What does the constitution permit?

b. Hypo: What if R.4 said that federal courts should have jurisdiction to the full extent permitted by the constitution? The difference then would be that for purposeful availment, you’re looking for designing the product  go to the US, not to CA.

· Constitutional limits in federal courts is usually not a separate question because R.4 makes in personam jurisdiction coextensive with that of the states. But if congress passed a statute, they can extend their jurisdiction more broadly.

· What if congress said that for federal questions, you can bring nationwide process? At first it seems that you could be haled into court in any state for any event that occurs. One question is whether the Erie Doctrine would in fact limit the power of congress to provide for nationwide service of process in diversity cases.

12. Jurisdiction over foreign nations. The fact that D is from a foreign nation has no special weight in itself. There is nothing like “It’s a foreign country, we need to worry about foreign policy implications.” States take jurisdiction over foreign corporations all the time.

13. Burger King v. Rudzewicz (Supreme Court 1985).

· Facts: Rudzewicz lives in Michigan and all his dealings are with the Michigan office of Burger King. However, the main offices are in FL. Burger King tries to get jurisdiction over D in FL.

· Holding: The Supreme Court holds that the FL courts have jurisdiction.

· Jurisdictional test under Burger King
1. Purposeful availment (“minimum contacts” – the entire test had previously been called the minimum contacts test, but here Brennan refers to the purposeful availment section alone as minimum contacts)

2. Reasonableness

a. Convenience

b. Interests: State, P, court

· However, Brennan writes that “these considerations [i.e. reasonableness] sometimes serve to establish the reasonableness of jurisdiction upon a lesser showing of minimum contacts [i.e. purposeful availment] than would otherwise be required.” Brennan uses this opportunity to plant seeds for later cases.

(1) He suggests that if there is purposeful availment, there will be jurisdiction unless the unreasonableness is overwhelming

(2) If the reasonableness is strong, perhaps purposeful availment doesn’t matter so much.

(3) Brennan jumbles all of the reasons together – interests, purposeful availment, jurisdiction. It is difficult to accept them as they were in the prior opinions and do what Brennan wants to do, which is mush them all together.

· Court’s analysis of a K providing purposeful availment. Court states that a K alone is insufficient to establish purposeful availment. Instead, must evaluate all the other business dealings:

(1) prior negotiations

(2) contemplated future consequences

(3) terms of K

(4) Actual course of dealing

· Contracts are legal fictions describing a relationship between two parties. Cannot have a bright-line focusing on contracts because a K is a relationship – thus must look beyond the K to the actual relationship created by the K. We don’t want to be overly formalistic. Rather, we need to look past the fiction to the real economic relations.

· How D satisfied purposeful availment test.

(1) “Eschewing the opportunity to start a local franchise,” D reached out to FL. But if you look at the actual course of dealings, it seems that Burger King reached past FL to Michigan in order to establish a relationship with D. Doesn’t it demonstrate a FL corporation reaching out to Michigan rather than the reverse?

(2) Reasons this particular K allows jurisdiction. The court isn’t saying that if you make a K with a state, then you are subject to jurisdiction in that state. There are two differences in this K: (1) It’s long-term. (2) The K talks about choice of law. Brennan says that coupled with the 20-year relationship, the choice of law provision is sufficient.

a. The likelihood of dispute over a long-term K gives the state an interest.

· Hypo: Burger King sues D in a Michigan court. Would FL law apply? It might or it might not. Two things you have to do in a K: (1) Specify the terms you are agreeing to. (2) Part of K law is limiting what parties can do – depriving them of autonomy to make whatever deals they want. For example, Michigan may have a rule that nobody under the age of 16 can make a K and FL law says you can be 10. That rule of Michigan law is a limitation on party autonomy, so they can apply it instead of FL law. The choice of law clause in the K for practical purposes is simply the party’s way to specify terms.

· Convenience analysis. Brennan says inconvenience can be accommodated through a motion to have case transferred to a different venue. The problem with this answer is that D is asking for a change in venue, but wants it on the ground that it’s required by the due process clause. But the change of venue that Brennan suggests isn’t on constitutional grounds – the court can just deny it. It isn’t an answer to a constitutional argument to say that you can apply for change of venue on non-constitutional, discretionary grounds.

a. It would be better to say that they realize it’s inconvenient but other factors outweigh.

· Relative wealth question. Brennan says that relative wealth disparities should not be taken into account.

· Hypo. You make a K with a company that has a choice of law clause and lasts for a long time. Does that mean that Sears can sue anybody who buys a product through the Sears catalog in IL? Suppose it’s a long-term installment sale. Can they drag you there? Why or why not?

a. Court reserves the question at the back, saying they will take each case on its own facts. However, the only facts that the court relies on here are the choice of law clause and the length of the K. It’s not clear why those factors matter. Even if they are important, choice of law clauses are standard in boilerplates, costless to put in, and every international corporation uses them.

b. The court would not find jurisdiction in the catalog case – but it will be interesting to see how they get out of it. Burger King, most likely, is not a particularly strong precedent.

D. General Jurisdiction

1. Specific vs. General Jurisdiction
a. Specific jurisdiction: cause of action arises out of the contacts with the state.

b. General jurisdiction: cause of action doesn’t arise out of contacts with the state, but due to the extent and nature of the contacts, the state is given jurisdiction. General jurisdiction is where the forum has no interest in the controversy but purports to take jurisdiction over any claim against the D.

2. Justifications for General Jurisdiction
a. Fairness by pervasiveness of contacts

· Richman says you can think of this as a sliding scale. For related contacts, it doesn’t take many to justify jurisdiction. When you have lots of unrelated contacts, it is fair to take jurisdiction.

· Reason related contacts count for more than unrelated ones: If you didn’t have a higher standard for unrelated contacts, it opens you up to suit in every state under circumstances where there shouldn’t necessarily be jurisdiction.

· There has never been a case where a state with zero interest was able to take specific jurisdiction. But there has been on the general jurisdiction side.

b. Want to ensure that there is an available forum.

· It could be that all the states with an interest are unavailable to the party. We want to be sure that there is some place where the P can sue the D. This is a more minor concern

c. Sovereignty, based on contractarian theory. This is the major concern.
· The theory of power that justifies domiciliary jurisdiction is a contractarian theory. The idea is that there is some level of pervasive benefits you get by being a citizen of the state. If you get the full benefits of the state’s laws and have the ability to participate fully in making of the state laws, then there is the flipside of being liable for jurisdiction as a domicile.

· Fairness is encompassed within the contractarian notion. A D will never have this kind of contact with a community unless it is pervasively present. This will generally be D’s state of residence, the one exception being Lennon v. ABKCO.

3. General jurisdiction over a corporation. Possibilities for where there is general jurisdiction:

a. State of incorporation. Most corporations are incorporated in DE, but their primary place of business and headquarters are elsewhere.

b. Principal place of business.

c. Where headquarters are located.

· Under contractarian theory, there might be general jurisdiction in all three of them.

· Under the Twitchell theory, you only need one available forum, and there is no basis for choosing between them for corporations. Under the fairness rationale, it will be lots of different places.

· Consistency with the cases:

(a) Perkins. At the time of suit, all business was being done out of OH.

(b) Frummer, de Reyes and Creswell – in all of these cases, jurisdiction is exercised in cases where it is not the state of incorporation, principal place of business or where the headquarters is located.

(c) In all of these cases, sufficient contacts are gauged by fairness. The courts look for:

i. Property ownership
ii. Manufacturing
iii. If they are conducting part of their business from the state as opposed to doing peripheral activities (i.e. selling) then there is usually jurisdiction.

(d) This looks a lot like the presence theory prior to International Shoe – they would ask whether the corporation was doing enough business in the state to say that it was present, and then you could sue for anything.

4. Helicopteros Nacionales de Colombia v. Hall (Supreme Court 1984).

· Facts: Helicol (D) is a Colombian corporation. In 1976, a helicopter that it owned crashed in Peru, and four US citizens died. Their survivors brought suit in TX. Defendants don’t want to be in an American court against Americans. All the other defendants received directed verdicts except for Helicopteros.

· Test: Whether there are systematic and continuous contacts with the forum state. Seems to be a largely unarticulated test because the courts use general jurisdiction in a very amorphous way, unlike specific jurisdiction.

· Holding: There were not sufficient contacts for TX to assert jurisdiction. The court relies on Rosenberg Bros., which says that sending agents to the state for the sale isn’t enough.

a. P’s attorney should argue that the case has been overruled – it was pre-International Shoe, and thus was a Pennoyer case. The whole rethinking of jurisdiction means that the case shouldn’t carry that much weight.

b. Attorney would combine those arguments with some distinctions between Rosenberg and the case at hand.

5. Brennan’s dissent in Helicopteros.

· Brennan draws a distinction between actions arising out of and contacts that are related to the cause of action.

a. “Arising out of” are contacts that are substantively related.

b. Brennan says that “related to” should be sufficient – if you’re telling the story, would they be part of the story? The story would begin with the helicopters being bought. It would be a superfluous pleading, though.

· In this dissent, what Brennan is doing has nothing to do with the previous specific jurisdiction cases. The regular specific jurisdiction test indicates that there should not be specific jurisdiction here:

a. State interest: No, because they were only hired in TX. This is a more extreme case than Asahi – there should be no specific jurisdiction.

b. Convenience: It’s not convenient. Not at the same extreme as Asahi, but pretty close.

c. Purposeful availment. This goes to the question that the court previously left open – for purposeful availment, do the contacts have to be related or not? The distinction between “arising out” of and “related to” is unnecessary. The question is how close the contacts have to be to understand that you’re subject to suit in the state.

E. Jurisdiction Over Property

1. Definitions
a. In rem: against the whole world

b. Quasi in rem
Type 1: Action is related to the property, and is against specific persons

Type 2: Action is unrelated to the property, and is against specific persons

2. Harris v. Balk (Supreme Court 1905).

· Facts: Harris, a citizen of NC, owed Balk of NC $180. Balk owed Epstein of Baltimore $344. Epstein instituted a garnishee proceeding (Harris’s wages are used to pay off the debt owed by Balk). Harris paid $180 to Epstein, and when Harris returned to NC, Balk brought an action against him to recover $180. Harris claimed he no longer owed $180 to Balk, having paid it to Epstein.

· Holding: MD courts had jurisdiction, and the debt has already been paid.

(1) Jurisdiction over situs of the debt. Wherever Harris is, Balk can bring an in personam action against him to recover the debt. This fact leads the court to believe that the debt is where Harris is. The court conflates the idea of jurisdiction being over Harris wherever he is to Harris being treated as Balk’s property – conflating in personam and in rem jurisdiction.

· This case demonstrates the Pennoyer regime’s control on jurisdiction over property. Originally nobody thought that International Shoe disturbed it, until Shaffer v. Heitner.

3. Shaffer v. Heitner (Supreme Court 1977).

· Facts: Heitner filed a shareholder’s derivative suit in DE. He alleged that they violated their duties to Greyhound by causing it to engage in actions that resulted in it being held liable for damages in an antitrust suit. He also filed a motion of sequestration of the DE property of the individual defendants, that being their stocks in the DE corporation. The 21 defendants in turn entered special appearances moving to quash service of process.

· Shareholder’s derivative suit: If the managers of a corporation do something wrong, the corporation can’t sue them because it doesn’t exist, and the management won’t sue themselves. A shareholder’s derivative action allows an individual to bring an action on behalf of the corporation – if damages are won, they will go to the corporation. It is really an action of a group of shareholders against management, saying that management’s mismanagement means that they should pay the corporation back.

· How P got jurisdiction over the individual directors: DE law provides that stock in a DE corporation is deemed to be in DE. Thus, when suit is filed against a corporation the state can seize the stock. The state attaches the stock by sequestering it – putting a stock transfer order freeze on the books. P didn’t have jurisdiction against 7 directors because they didn’t own stock.

· Defendants’ special appearance: Defendants made a special appearance. In it, they can either defend on the merits or have a default judgment entered against them. Reasons to make a special appearance:

a. If they enter a default judgment against you, you can go to your own state’s courts and petition them to announce that it was a bad judgment. The court of DE has to go to your state to enforce the judgment. You can then say that the judgment was invalid for lack of jurisdiction, so you get a second shot at the jurisdiction argument.

b. The problem with contesting on the merits is that you would be subject to liability beyond the stocks that you have in the state. Under DE law, if you make a general appearance then you are subject to in personam liability – Justice Stevens is concerned that you are deemed to waive any objection to the court having in personam jurisdiction over you. DE says that if you want to contest on the merits, then you have to consent to regular in personam jurisdiction. That is an unconstitutional condition that imposes an unfair burden.

· Supreme Court rejects quasi-in-rem jurisdiction based on DE as the state of incorporation. It states that “judicial jurisdiction over a thing is merely a customary elliptical way of referring to interests of persons in a thing.” Basically, you don’t sue property, you sue person who owns property.  Thus we have to treat it as an action for specific jurisdiction in personam and ask whether D has enough contacts with the state to justify the exercise of jurisdiction.

a. The whole in rem category doesn’t make sense – we’re moving away from formalism to functionalism and the test to be applied is the International Shoe test.

· Alternative route to reaching the same results in the case. One could have said that talking about the situs of intangible property is a fiction, and at least in cases like Harris v. Balk or Shaffer abandon that idea and recognize that intangible property is just a claim between two people.

a. Difference between the two routes. The result you would reach in Shaffer would be the same. However, the difference is in their consequences. The court’s position says that the whole category of in rem jurisdiction is based on a fiction. The other method leaves the traditional categories in place for all cases involving tangible property and eliminates it for intangible property.

b. Less is more in law. Why ask the court to overrule more when you can ask the court to overrule less? You could change it for intangible property and wait to decide on tangible property until it is before the court. Perhaps the strongest case for changing the traditional category is the case before the court. Judges often figure that if you want to push for the broader change, you need a good reason.

c. Supreme Court less inclined to limit its holding. The Supreme Court exercises a little more authority because it is part of their function. They have less tendency than most courts to limit their decision because they want to create order in the courts below them.

· Application of International Shoe standards in Shaffer. Heitner argues that there are minimum contacts because Greyhound is a DE corporation.

a. The simplest response to this is that the state has no mechanism enabling them to obtain jurisdiction. DE sought jurisdiction based on property in the state. They can’t get jurisdiction via the property route, and haven’t attempted to get it by any other route. Brennan correctly calls them to task for this in his dissent – there could be a different result since the arguments weren’t before them, and in this case there was no legislation providing for jurisdiction in the first place.

b. According to the Court, DE could not take jurisdiction under the in personam test: They say there was no state interest, which is shown by the DE legislature not finding state interest but instead basing jurisdiction on the mere presence of property.

c. Purposeful availment: The Court says there isn’t purposeful availment because the defendants have never been to DE. But didn’t they get all sorts of benefits by working for a DE corporation? You could say those benefits come with a burden – you’re not unfairly surprised to learn that the state which gives you this freedom can call you to task for abusing it.

i. Court says that this is only relevant to choice of law, but doesn’t necessarily relate to jurisdiction.

· What if DE had passed a statute asserting jurisdiction over directors of DE corporations? This would be similar to implied consent. Owning stock in a corporation isn’t enough, but if there were a statute that says you impliedly consent by being the director of a corporation, that could be enough for jurisdiction.

a. Problem with the statute: Either your contacts are enough that you have jurisdiction or else they aren’t. If your contacts aren’t enough, there is no jurisdiction. Consent has nothing to do with it. In Hanson v. Denckla, the court provided further recognition that either the contacts were enough or they weren’t. Implied consent isn’t consent at all – it’s a legal fiction.

b. The DE statute passed after the Shaffer decision has not been challenged, but should probably be unconstitutional if the rest of the decision in Shaffer should be upheld.

· Implications of Shaffer.

a. Pure in rem jurisdiction. They eliminated the category conceptually, but didn’t eliminate the results in pure in rem cases or type 1 quasi in rem (where the property is related to the cause of action). It is difficult to be surprised when the state in which property is located wants to exercise jurisdiction to determine claim to that property. It’s not inconvenient because the property is in the state and that’s where all the evidence will be. As for type 2 quasi in rem (property is the basis of the court’s jurisdiction but the action is unrelated to that property), the court contemplates drastic changes.

i. Even if the state chooses to have a jurisdictional clause of the in rem kind, it will survive constitutional scrutiny because the application is constitutional.

4. Feder v. Turkish Airlines (S.D.N.Y. 1977). Like Kulko, only there is a bank account in the state.
· Facts: D had a bank account in the state and jurisdiction was exercised to the extent of the bank account.

· Rationale: The court drew the line between tangible and intangible property. Shaffer involved only intangible property and a bank account is not.

· Doesn’t make sense: The opinion of the Court in Shaffer pretty clearly seems not to draw a line between tangible and intangible. The better conclusion seems to be that there is no basis for a quasi in rem category at all, with one exception.

5. Seider v. Roth (NY 1966).

· Facts: P attaches insurance company’s obligations. The P seeks quasi in rem jurisdiction to the extent of D’s property in the state. The NY court, relying on Harris v. Balk, holds that’s OK.

· Does Seider survive Shaffer? The plaintiff would argue that there is jurisdiction because the obligation to pay arises out of the accident. The contention is that the contacts are related to the claim. The defendant would argue that minimum contacts are missing. There is no purposeful availment – under P’s interpretation, if you had an accident with a CA driver in NY, you can be sued in CA. This is essentially what the court said in Rush v. Savchuk.

· In many states, the state allows a direct cause of action against the insurance company. There would easily be jurisdiction over the insurance company if NY was a direct action state. But since P is not going against the insurance company directly, it puts the burden on D to collect from the insurance company. He also has to have his own lawyer there.

· Supreme Court held that Seider did not survive Shaffer, even though many lower courts felt that it did.

6. Lawsuits on the judgment. P sues D for a car accident in D’s home state and gets jurisdiction on the basis of D’s residence in that state. D has all her liquid assets invested in NY and those are D’s only contacts with NY. Having won the judgment in Connecticut, P wants to satisfy the judgment from the NY assets. The way she does this is filing a lawsuit on the judgment in NY. The way this was traditionally done is to file a lawsuit move for summary judgment based on res judicata so that you’d get an automatic judgment. The basis for the NY court’s jurisdiction is that there is already judgment from a court that did have jurisdiction.

a. Hypo: The lawsuit had never been filed in CT and the P went to NY to file it because all of D’s assets are in NY. There wouldn’t be general jurisdiction, and there wouldn’t be specific jurisdiction because the lawsuit is unrelated. If there wouldn’t be jurisdiction in that case, why would there be jurisdiction when there was a judgment in CT and that’s the judgment you want to get enforced?

b. There are various theories you could articulate to satisfy the hypo:

(1) Can you characterize this as a form of action that would count for purposeful availment?

(2) Jurisdiction by necessity: Notwithstanding the other rationales, when there is no jurisdiction under one of the other rationales but it seems that there ought to be.

(3) State can borrow the contacts of another state: Not too satisfying because it’s based on a fiction.

(4) You cannot reasonably expect not to be sued simply to enforce the judgment in a state where your assets are. You should reasonably expect to be sued anywhere you have assets for fulfilling another judgment.

F. Transient jurisdiction

1. Burnham v. Superior Court of California (Supreme Court 1990).

· Facts: Burnham and his wife separated, agreeing that Mr. Burnham would take custody of the children. They agreed to divorce on the grounds of irreconcilable differences, but Mr. Burnham filed for divorce on grounds of desertion. Mrs. Burnham brought suit in California state court to get a divorce on grounds of irreconcilable differences. When Mr. Burnham visited southern CA to do business and see his children, he was served with a CA court summons and a copy of Mrs. Burnham’s divorce petition.

· Issue: Given that there was not sufficient jurisdiction if he was not in the state, is there jurisdiction simply because he was served while in the state?

· Scalia’s majority opinion. Scalia makes a historical argument, that Pennoyer establishes that if you are there, the state has jurisdiction over you. He says that Pennoyer has never been overruled in that regard. Scalia’s point is that presence was sufficient in 1868 when the 14th Amendment was enacted, and it is still practiced everywhere and so it is still good. His position is that the law of the land remains the law of the land if it continues to be practiced. It can cease to be consistent with due process if abandoned. Things may also be added to due process over time.

a. Two conditions for Scalia’s presumptive constitutionality. Something that was recognized as consistent due process is presumptively constitutional if two conditions are met:

(1) It was constitutional at the original moment of enactment of due process clause

(2) It has continued to be practiced since then

b. State legislatures as decision-makers. Scalia’s opinion poses the dilemma of how we resolve the clash between law and democracy with respect to the constitution. The fundamental and first responsibility for evaluating its fairness, he says, should be entrusted to state legislatures. When the background is this solid and settled, the court has no business overturning what state legislatures have done.

i. Problem with state legislatures. Brennan suggests that reliance on state legislatures may be misplaced because states have little incentive to limit rules such as transient jurisdiction that make it easier for their own citizens to sue out of state defendants. It is in essence a prisoner’s dilemma – some state has to relinquish their jurisdiction first. Perhaps it is in the interest of all states to get rid of tag jurisdiction. But the fear is that if you make the first move, nobody else will and your state will be stuck without tag jurisdiction while all the other states have it. The prisoner’s dilemma has them institutionally locked in so that none will abandon their practice.

c. Criticism of Scalia – jurisdiction as part of a coherent framework. Scalia’s approach has little to do with anything that happened since Pennoyer. When tag jurisdiction was implemented in 1868, it made sense as part of a coherent framework. Since then, the legal topography has changed. Now this particular rule no longer fits within the system very well. Scalia’s position is quite radical. The courts have struck down a lot of practices that were constitutional when they were adopted – segregation, gender discrimination, malapportioned legislatures, denial of counsel to criminal defendants, forcing people to say prayers in school. On balance, the court seems to have done a lot more good than harm.

· Alternative moves that the court could have made to strike down transient jurisdiction:

(1) States won’t change their laws: (1) Institutionally we can’t trust the states to make this change because they’re locked in a prisoner’s dilemma. (2) This is such a low level problem that it will never come up on the agenda of any state legislature.

(2) Transient jurisdiction no longer is consistent with due process: The law around us has evolved so dramatically that transient jurisdiction makes no sense in the context of the due process jurisprudence that has been adopted since the middle of the 20th century.

· Shaffer. Scalia notes that some courts found transient insufficient after 1978. To the extent that anybody has abandoned this practice, Scalia says it is erroneous because they are basing it on Shaffer. Scalia distinguishes Shaffer by saying that it only holds that quasi in rem is a form of in personam jurisdiction and must be treated under the same test. Scalia states that Shaffer didn’t abandon the fundamental underlying distinction – presence vs. non-presence. He says that presence is enough for jurisdiction, and all Shaffer did is judge absent defendants by the minimum contacts test. It is unsuccessful in that it is a preposterous reading of the cases. The distinction really only works if you haven’t read Shaffer. Thus, later he comes out in Haslip and says that Shaffer was wrong.

· Brennan’s dissent. Brennan abandons Scalia’s due process approach but nonetheless concludes that there is jurisdiction in this case. He basically says that there is purposeful availment because when you were in the state you benefited from the roads and the police, and could use the hospital if you got hurt. If this were true, they could serve you when you returned home due to the personal availment. His dissent isn’t terribly persuasive.

· Justice White’s opinion. It is a very peculiar opinion.

a. Two types of constitutional challenges. You can bring two kinds of constitutional challenges – on face or as applied. As applied would say that regardless of whether the statute is constitutional, it is unconstitutional as applied in this case. Alternatively, you can argue that a statute is unconstitutional on face – there are no circumstances under which the statute should be applied.

b. White states that a statute must be shown to be unconstitutional on face before claims can be brought that the rule operates unfairly as applied. This doesn’t make sense because you could never make the decisions that would get you to the point where you could find the statute unconstitutional on its face.

III. NOTICE AND THE OPPORTUNITY TO BE HEARD

A. The Requirement of Due Process Notice

1. Purposes behind due process notice requirement

a. The fundamental requirement is the opportunity to be heard. Notice is ancillary – what good is the opportunity to be heard if you don’t know about it?

b. Due process clause does not require that D always has actual notice: Neither under Pennoyer nor the International Shoe line of cases is actual notice required. There has been a loss and the purpose of litigation is to determine who should bear that loss (P or D). We let the plaintiffs make their claims and try really hard to provide notice.

2. Mullane v. Central Hanover Bank & Trust Co. (Supreme Court 1950). Case that attempts to determine the circumstances where there need be no actual giving of notice.

· Facts: Central Hanover Bank created a common trust. The bank filed a suit to do accounting of the trust through the court, giving notice according to the minimum requirements of the NY banking laws – publication in the newspaper for 4 weeks. Some of the parties are non-NY residents. Both the NY and non-NY residents probably didn’t have a chance to see the accounting of the trusts. Mullane objects to the procedure on the grounds that notice is insufficient.

· Why notice matters even though parties’ interests were protected in this case. Mullane’s job was to protect their interests. What’s at stake is what the nature of the right is that’s being protected:

(1) Making sure that good arguments are made on behalf of the beneficiaries.

(2) Gives the individual the chance to make the arguments that he wants made and appoint the lawyer that he wants appointed.

(3) Corruption. The bank could come in and nominate its cronies as counsel.

· Mullane standard. “Notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.” This doesn’t mean the best possible notice is required. It would be great for P if he could meet the test and D doesn’t get notice. As stakes go up P has to do more, and as they go down there is less that P must do.

a. If you try to give notice properly, you can go forward with your action even though D doesn’t get notice. If you don’t try properly, you can’t go forward even if D does receive notice.

· Publication alone insufficient unless nothing else will suffice. The classic example where nothing else suffices is single man, no family, went to sea. Then I can serve through publication.

· Hypo: The lot next door to me has toxic waste on it. I don’t know who the owner is. How do I go about giving notice?

a. First I investigate who the owner is. If I can’t find out, I can post something on the property in addition to publication. Say that instead I find out that the owner is John Doe. If I know his address, can I just publish and post? No. It isn’t reasonably calculated relative to the other options. There is a hierarchy of options that determines reasonability.

· Death knell doctrine: You may have classes of millions of people involved. It’s relatively easy to get the names – i.e. in asbestos cases you identify manufacturers, workers, etc. You may not identify everybody, but you can identify hundreds of thousands of people. Under Mullane, you have to give notice to all of them. It can cost $1 million to give notice, and you have to front that money as the lawyer. Some lower courts wanted to water down the requirement, but the Supreme Court wouldn’t let them. It’s called the death knell doctrine because the P must give notice, even if it prevents him from bringing the class action.

· People may not be bound even if they receive actual notice. Under Mullane, even if the bank could show that several of the trust beneficiaries had actually read the paper, they would not be bound because it wasn’t reasonably calculated to reach the parties. The duty must be discharged in a certain way, even if an alternative method will give actual notice.

3. Tulsa Professional Collection Services v. Pope (Supreme Court 1988).

· Facts: Oklahoma passed a statute that when an estate is opened, the executor can publish a notice and creditors have three months to file claims against the estate, or else lose them.

· Holding: The Supreme Court held that the statute was unconstitutional under Mullane. A lot of the creditors did know about the estate’s opening, yet the Court said they had to get personal service from the executor to begin the running of the three-month clock.

· Rationale: Notice is ancillary to the opportunity to be heard. Does the due process clause require giving personal notice, or should it be enough that the party has actual notice from some source?

a. Court makes an efficiency argument: it is more efficient if the P makes these actual efforts because more people will get notice, and less time and money will be spent on questions of whether the party actually got notice. This rationale is questionable because if the essential function of the due process clause is covered (notice), it shouldn’t matter what form the notice takes. It’s clear that the due process clause is about protecting fairness, but it’s not clear that it requires doing it in the most efficient way.

b. Alternative: Test shouldn’t be whether you jumped through certain hoops. Instead you can ask whether what was done provided actual notice. If they got actual notice, perhaps how they got it doesn’t matter except for questions of efficiency. Court’s standard is more formalistic and concentrates less on whether actual notice was received. The alternative is to hold that if the standards are met, there is sufficient notice. But if there is actual notice, the standards don’t need to be met.

IV. SUBJECT MATTER JURISDICTION

A. Subject Matter Jurisdiction in State Courts

1. Definition. Refers to the court’s power to hear a certain kind of dispute. Special courts have limited subject matter jurisdiction. Courts of general jurisdiction, on the other hand, generally have power to hear cases of any type. Sometimes specialty courts can only adjudicate an issue if the monetary amount in question is either above or below a certain amount.

a. Concurrent jurisdiction. Courts of general jurisdiction generally have jurisdiction over cases that can also be heard in specialty courts – they have concurrent jurisdiction for those cases.

b. Exclusive jurisdiction. If there were a special tax court in International Shoe that had exclusive jurisdiction over sales tax cases, the court of general jurisdiction would not have subject matter jurisdiction in that case.

c. State courts. The constitution does not limit the potential subject matter jurisdiction of the state courts very much. Virtually any controversy that can be a subject of litigation can be heard in state courts. There are a few exceptions, such as admiralty cases. Also, Congress can make federal jurisdiction exclusive on certain issues. But if congress doesn’t make the claim exclusive, then the states must hear that claim – they can’t refuse to hear this matter of federal law.

d. Federal courts. The subject matter jurisdiction of the federal courts is governed by Art. III, §2. It includes nine categories of cases, such as cases affecting public officials and diversity cases. Unless a case falls into these 9 categories of jurisdiction, it constitutionally cannot be heard in a federal court. Questions to ask to determine whether federal courts have jurisdiction:

(1) Is there subject matter jurisdiction in a federal court?

(2) Is there personal jurisdiction?

(3) Has congress granted federal courts subject matter jurisdiction? [Congress must still pass a statute – there are still cases within Article III, §2 that cannot be heard by a federal court because congress hasn’t granted the necessary authority.]

(4) Is it permitted by Article III, §2?

Judge has an obligation to raise subject matter jurisdiction issues for the parties – must raise the issue sua sponte if he sees it.

B. Federal Court

Diversity Jurisdiction

1. The Debate About Diversity Jurisdiction.

· Justifications for Diversity Jurisdiction.

a. Historical justifications.

(1) Bias against out of staters. Sources of bias:

(a) Juries. Federal courts have a broader pool of people from within the state than do state courts. For example, if you’re in the third district of MD (state court) you draw a pool from around you. If you’re in the federal court, the jury is drawn from the entire state. In a state court, they may be friends and neighbors of the local litigant. If it is a federal court, they are more likely to be strangers.

(b) Judges. The concern is that judges might be biased (they are elected in 42 states). Judges can set the tone of the trial because they get a lot of deference from the jury. They also obviously have complete control of bench trials.

(c) Bias decreasing. Most will admit that bias is substantially less than at the time of the founding, when John Adams still referred to Massachusetts as his “country.”

(2) Fear that state courts were pro-debtor. There was a sense that federal courts would be less pro-debtor. In particular, they were concerned about interstate investment. That latter explanation (interstate investment) is difficult to base law on, which is why it has dropped out of legal explanation and the focus has been on bias.

b. Contemporary justifications (all of them weak).

(1) Cross-fertilization of ideas. The argument is that the federal government can learn from states and vice-versa. However, many state law claims will be heard in the federal courts and many federal claims are heard in state courts, so there is already a cross-fertilization. Also, lawyers practice in both federal and state courts, which also spurs cross-fertilization. There are also institutions now, like law reviews, which prevent them from being isolated institutions.

(2) State court queues are longer – unfair to make the parties wait. Two problems with this argument: (1) Some states don’t have long queues. (2) Assuming that there is a shorter queue in federal courts, why would we give the benefits to this class of litigants? Instead, tackle the problems of state court queues.

· Arguments against Diversity Jurisdiction.

a. Clogs the federal court system. 25% of the federal docket consists of diversity cases.

(1) Argument that state courts are also overcrowded is flawed. Diversity cases constitute 25% of the federal docket, but the burden would be much smaller if you shifted them to the states – it would only raise the burden on state courts by an average of one percent.

2. Rules for diversity jurisdiction.

· Hypo: Basics of diversity jurisdiction. P is born in Illinois. She lives there until she is 20. When she is 20 she decides to go east. She gets a job on the way in OH, and works at a diner in Toledo. After 2 months on the job she’s injured and brings suit against her employer in an OH federal court. Is there jurisdiction?

a. Not a domicile: She’s not an OH domicile because she doesn’t intend to stay. She is still a domicile of IL because she hasn’t arrived in NY yet.

b. Residency not good enough to preclude diversity jurisdiction. Diversity is about protecting out of staters from bias. Even if she has been a resident of OH for two months, she may still be the victim of bias. 

i. Shows that diversity jurisdiction is nonsensical. Bias won’t emerge because she’ll give an Ohio address – there probably isn’t much more bias against residents than against domiciles.

c. She can bring suit in IL district court even though she’s an IL resident. No justification for this. The purpose of diversity is to protect against bias. If we’re concerned about protecting an IL resident from bias, why do we let the IL resident bring suit in a federal court?

i. D should be able to remove. But it doesn’t follow that P should be able to bring suit in federal court.

d. Home state defendants cannot remove. §1441(b): “Any other such action shall be removable only if none of the parties in interest properly joined and served as defendants is a citizen of the state in which such action is brought.”

e. Alternative rule: A consistent rule would be that an out-of-stater has access to federal courts, while an in-stater does not. Current rules are consistent with this principle from the D’s side in removal to federal court, but not from the P’s side (they can begin the suit in federal court). There is a movement to not allow the P to bring suit in federal court, only to allow the D to remove to a federal court when there is a home state P.

· Hypo #2: The complete diversity rule. The diner is owned by an IL corporation. P is suing both the corporation and the diner. Is there jurisdiction?

a. Complete diversity rule: There are citizens of the same state involved on both sides of the litigation. Complete diversity is required – that is the Strawbridge rule. There is only diversity jurisdiction if all plaintiffs are from different states than all defendants.
b. Alternative test: minimal diversity. Under this rule, there would be diversity jurisdiction if a P is from a different state than a D. The constitution only requires minimal diversity, but Marshall interpreted the statute as not reaching the full length of the constitution, and requiring complete diversity.

c. Rationale for requiring complete diversity: When there are litigants from the same state on both sides, we’re not as concerned about bias.

i. Problem with this rationale. The general bias is not a hatred of out-of-staters, but favor of in-staters – there may be bias in favor of the OH diner, even if it ends up favoring the IL corporation as well. Additionally, often the interests of parties don’t coincide – what helps the OH diner won’t necessarily always help the IL corporation.

ii. Strongest evidence in favor of bias: Plaintiffs will often find in-state agents they can sue to prevent themselves from getting pulled into federal court – i.e. Rose v. Giamatti.

· Hypo #3: Citizenship of corporations. P corporation is incorporated in DE, principal place of business in NY. It makes a K with D, a NY citizen. Can it sue D in federal court?

a. No – since its principal place of business is NY, it is considered a NY citizen.

b. §1332(c)(1). The corporation is deemed to be a citizen of any state where it was incorporated and of the state where it has its principal place of business.

i. Reason for those standards: To prevent bias. We don’t want to make diversity jurisdiction available unless the reason to give it (bias) exists.

ii. Alternative formulations of the rule. Could deem the corporation a citizen of all states where it’s licensed to do business – it isn’t likely to suffer from bias anywhere it’s licensed.

· Hypo #4: Sham plaintiffs. Corporation P assigns the claim to Corporation T, which is a wholly-owned subsidiary of Corporation P. Legally speaking, these are separate corporations. Corporation T is incorporated in DE and has its principal place of business there. In fact, Corporation T’s business is handling litigation for Corp P – it is a law firm. Corp P hands actions to Corp T, Corp T litigates them and keeps enough to pay for its fees.
a. Kramer v. Caribbean Mills (Supreme Court 1969) is the exact same situation.

b. §1359: District court shouldn’t have jurisdiction in a civil action in which any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jurisdiction of such court.

i. The funny thing about this statute is that it’s perfectly OK, seemingly, to collusively destroy diversity jurisdiction.

ii. Application of §1359. The question is whether this is improper or collusive within the meaning of §1359. In this case it seems to be collusive.

c. Alternative hypothetical. What if Corporation T handled all of Corporation P’s litigation, even litigation against other parties from Delaware? Would it then change your answer within the meaning of §1359? There are three possible approaches:

(1) Any assignment that creates diversity jurisdiction is improper (seems to go beyond what the statute does).

(2) Any assignment, one purpose of which might be to create diversity jurisdiction, is improper. The fact that there may be other good reasons wouldn’t change the result.

(3) Look for primary reason for assignment. It wouldn’t be collusive if their main reason is something other than diversity jurisdiction. This seems to be the rationale that you should utilize on the exam.
· Question is not lawfulness of assignment: Rather, we won’t let the arrangement happen to the extent that the effect is to create diversity jurisdiction. This reasoning explains why, in §1332, they deem the citizenship of representatives of estates of decedents to be citizens of the same state of the decedent – same thing with the citizenship of representatives of an infant/incompetent.

3. Rose v. Giamatti (S.D. Ohio 1989).

· Facts: Rose was a huge local hero (the stadium is on Pete Rose Way), which is why he really wanted to be in state court and Giamatti wanted to be in federal court. In order to get rid of the diversity, Rose joined two OH parties – the Reds and major league baseball. MLB is an unincorporated association (the citizenship of the organization is the domicile of all its members). It was an OH citizen by virtue of the fact that the Cincinnati Reds were. Giamatti tries to remove to federal court.

· Holding: Court allows removal. It holds that the diversity of the Cincinnati Reds and MLB are not to be considered because those defendants don’t have a substantive interest in the outcome. You can ignore their citizenship for purposes of diversity because they were only added to prevent D from getting diversity jurisdiction – they are actually incidental to the action.

· Analysis of the decision: The rule makes sense, but its application in this case doesn’t. Giamatti kicked Rose out of baseball as the commissioner of MLB – he has no personal stake. Thus MLB is hardly incidental as a party.

4. Amount in controversy requirement. This requirement serves as a screening device. We only want cases with larger stakes to be adjudicated in federal court.

· History of the requirement. Originally, there were amount in controversy requirements for all federal jurisdiction, including federal question cases and bringing a case to the Supreme Court. Travel was very expensive, and it might cost you more to travel to where the federal court would hear your case than the case itself was worth. As time went on, cost of transportation decreased. It wasn’t until 1980 that amount in controversy requirement was eliminated for federal question cases.

· Hypo. Plaintiff’s damages are $8,000 in medical care and $3,000 in car repair – $11,000 total. This is less than the $75,000 required to get to federal court.

a. Soft damages. You can try to get diversity jurisdiction through soft damages – i.e. pain & suffering award of $65,000. The D argues that pain and suffering isn’t worth $65,000. Is pleading the amount enough to get you into federal court?

b. The test: A.F.A. Tours v. Whitchurch (2d Cir. 1991): “It must appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify a dismissal.”  It is pretty much a directed verdict standard – if no reasonable jury could award $75,000, then you cannot go forward in federal court.

c. Difficult to get case dismissed on these grounds: The standard is, in fact, extremely lax. It is very difficult to get a case kicked out of federal court because they don’t meet the amount in controversy requirement.

i. Not an effective check in contracts cases: Most K’s provide for attorney’s fees. Any decent lawyer can run the damages above $75,000.

ii. Rule 11 is a check: You might be able to survive the legal certainty test but at the end of the trial suffer sanctions under Rule 11.

· Hypo #2: Reimbursement reduces amount of damages. Three weeks after P’s claim is filed, the car repair company says that the $3,000 were covered under warranty and give a $3,000 rebate. Now the damages are reduced from $76,000 to $73,000. However, you evaluate damages from the time of pleading, not anything subsequent. It is irrelevant if P ultimately recovers $75,000 – rather, the question is whether the damage award was reasonable at the time of the pleading.

Federal question jurisdiction

1. The “arising under” clause.

· What is the constitutional scope of federal question jurisdiction?

· Hypo. P owns a copyright conferred by federal law. P makes K to let D use it; D to pay royalty. D refuses to pay. P sues in federal court and D seeks dismissal for lack of jurisdiction. What result?

a. What is the federal question? The claim is only based on the K. However, D might challenge the copyright – that’s the federal issue. D’s answer might raise a federal issue, as might the P’s reply to the answer.

b. The claim itself arises under state law, not federal. So how is there federal jurisdiction? Marshall has to face this precise question in the Osborn decision.

c. Language argument: Marshall argues that there will be no case in which every question derives from federal jurisdiction. Johnson goes after him for this, stating that nobody says that every claim most arise from federal jurisdiction, but it doesn’t follow that every claim which involves federal law should be seen as a federal question.

(1) Judicial power must be coextensive with legislative power. Anything that congress can do by legislation, federal courts must be able to adjudicate.

d. Argument about structure of Article III. Marshall states that “in those cases in which original jurisdiction is given to the Supreme Court, the judicial power of the United States cannot be exercised in its appellate form. In every other case, the power is to be exercised in its original or appellate form, or both, as the wisdom of Congress may direct.” Marbury v. Madison is about the Supreme Court’s original jurisdiction being limited to those cases enumerated in Article III, but it must have those three (cases affecting ambassadors, other public ministers, and cases where a state is a party).

(1) What about original or appellate jurisdiction of other federal courts? Article III, Section 1 says that it will be given to the Supreme Court and whatever other courts congress creates.

(2) Who has original jurisdiction over all the cases where the Supreme Court has appellate jurisdiction? Marshall says it can be in state courts, but it must be possible to have them adjudicated in lower federal courts, because otherwise there would be no purpose for the lower federal courts that congress has been allowed to create.

e. Marshall says that federal courts should have jurisdiction over a case like this hypothetical. The Supreme Court must have appellate jurisdiction over it. Article III doesn’t distinguish between original and appellate jurisdiction in lower federal courts. But it can be within original jurisdiction of the lower federal courts that congress may establish. His argument is a structural argument with the following moves:

(1) Every claim must be able to make its way into federal courts – it can make its way in by appeal.

(2) Article III doesn’t distinguish between original and appellate jurisdiction – if federal courts have appellate jurisdiction, they must have original jurisdiction. If they can’t have original jurisdiction, they also can’t have appellate jurisdiction. But they must be able to have appellate jurisdiction, and thus they must also have original jurisdiction.

f. How can this case arise under federal law when it arises under state law?
(1) Plain language argument. Article III doesn’t say claim arising under federal law, it says case arising under.

(2) Case arising under can’t mean claim arising under for two big reasons:

(a) Structural argument. If so, cases could never make their way into federal court even by appeal, and that can’t be. Article III doesn’t distinguish between original and appellate jurisdiction. If it can be within appellate jurisdiction of federal courts, it must also be within the original jurisdiction of federal courts.

· If congress can pass a law, the executive can enforce it and the judiciary can interpret it.

· Article III, Section 2. First paragraph of Section 2 indicates that some cases can only be within the Supreme Court’s original jurisdiction – Marbury v. Madison. The second sentence says that everything else can only be in the Supreme Court as an appellate matter. But all of the cases in the first paragraph of §2 can be in a federal court somewhere. Cases with federal defenses can be in federal court as an appellate matter, or can be in federal courts as an original matter – since federal defenses have to be able to make it into the federal system somewhere, at least as an appellate matter, they should be able to make it in as an original matter.

· Summary: If it can’t be heard as an appellate matter, it can’t be heard as an original matter. But if it can be heard as an appellate matter, then the federal courts can also have original jurisdiction.

(b) Policy argument. As a matter of policy, this must be so. Otherwise something that was intended to be broad would actually be narrow.

2. Osborn v. Bank of the United States (Supreme Court 1824).

· Facts: OH wants to tax the United States Bank after a U.S. Supreme Court decision that said states can’t tax the Bank; auditor forcibly invaded the bank and took taxes after bank got injunction against him. The federal court that issued the injunction ordered the state officials to return the money taken from the Bank, and this appeal ensued.

· Marshall’s test. “When a question to which the judicial power of the Union is extended by the constitution, forms an ingredient of the original cause.”

a. Federal question need not be contested: Any potential federal question lurking in the background would be good enough for jurisdiction. However, there are potentially federal questions lurking in the background of every case.

· Purposes of federal question jurisdiction:

a. Uniformity of federal law: If it’s national law, it should be the same everywhere in the country.

b. State hostility toward federal law: The assumption was that the states and the federal government are in a zero-sum game. When the state courts exercise power, the federal courts have that much less. When the federal courts exercise power, the state courts have that much less. We want the option of putting them in federal court, which will be much less hostile to federal law.

(1) Will still be a factor if federal law doesn’t come up: The concern isn’t just hostility to the law – with the Bank of the United States, for example, they may be hostile to a federal entity.

c. Expertise of federal courts in applying federal law: The vast bulk of what state courts do is state law. The vast bulk of what federal courts do, even with diversity jurisdiction, is federal law.—this is a modern argument, wasn’t made at time of Constitution
· Johnson’s test in dissent. His test is that the policy reasons behind federal question jurisdiction concern federal law not being implemented properly. He says that if those are the concerns, there is no need for federal jurisdiction because federal law won’t be twisted or misconstrued. He argues that if the federal question comes up later, it may be the basis for federal jurisdiction on appeal. But it’s no basis for federal jurisdiction if the federal question isn’t at issue in this case.

a. Concern with balance. It’s not just a question of federal authority, but also a question of state authority. He says there’s no reason for taking this away from the states.

b. Marshall’s test too expansive: Johnson argues that Marshall’s theory would allow a case based on somebody having to use federal stamps to be litigated in the federal courts.

c. Reason Johnson is wrong: There can be hostility not only against federal law, but also against a federal entity (Bank of the United States). Prejudice could play out in many ways. The state court may misconstrue state law in order to hurt the Bank. This was a very real concern. Johnson’s approach isn’t sufficient to solve that particular problem.

3. Planters’ Bank. Osborn is an easy case; it’s the bank against the state treasurer based entirely on federal law. However, the companion case is the tough one – Bank of the United States v. Planters’ Bank of Georgia.

· Facts: The Planters’ Bank simply failed to pay, and the Bank of the United States sued to enforce its K with Planters’ Bank. Marshall deals with both cases at once in Osborn when he says “take the case of a contract.”

· Federal issue in this case. In order to bring a suit and prevail, at least two things must be true:

(1) Capacity to contract: Bank of the United States must be authorized to make the K.

(2) Capacity to sue.

(3) both of these were specifically granted by act of Congress

· Doesn’t matter if the federal issues are raised. Marshall says there is a federal question, and it doesn’t go away just because the other party is willing to concede it.

· Doesn’t matter if the federal issue was settled by prior cases: It could always be challenged again.

· There doesn’t have to be a federal question. The key is that an ingredient of the overall case rests on a federal right.

· Marshall’s concern: Marshall’s concern in this case is that if the Bank of the United States has to litigate in state court, it will lose. They may not need to address federal law to subvert the Bank of the United States, only misconstrue state law to ensure that the Bank of the United States can’t recover.

· Other ways congress might have dealt with this concern:

a. Statute: Congress could pass a statute saying that federal entities should be in federal court. Johnson would say that even if you pass that statute, it still isn’t constitutional because it doesn’t arise from a federal question.

b. Article III. It speaks of “Controversies to which the United States shall be a party.” If the US has a state law claim, they can sue in the federal courts because the US is granted access to federal courts in all cases where it’s a party. The US has control over the Bank of the United States by virtue of the president appointing its board of directors, so he could have found federal jurisdiction on this basis.

i. Marshall opts for a broader reading rather than this solution. His reason is demonstrated by other cases where Marshall wants federal jurisdiction to exist:

· Pacific railroad removal cases. The government would contract with railroads and give them the land that they needed. Those cases would not be the United States as a party – they would be pure private corporations, albeit with some privileges from the government.

· Bankruptcy cases – Schumacher v. Beeler, Williams v. Austrian. In those cases congress set up a bankruptcy scheme in which the court figures out what debt you owe, and gathers all your assets in. But there may also be causes of action that would bring money into your estate. Congress provides for appointment of a trustee who brings all causes of action to maximize assets in the estate. Congress provided that those causes of action could be brought in a federal court.

· In both the Pacific railroad removal cases and in bankruptcy cases, there was a fear of state hostility. Marshall saw, unlike Johnson, that when the federal government is doing something that the states don’t want done, there is the potential for state hostility. You run the risk of state law being misconstrued in order to defeat a federal right. Marshall sees that the more narrow clause won’t be enough, so he goes with the broader one to give people with federal interests access to federal courts.

4. Protective jurisdiction. How far does the principle of protective jurisdiction extend?

· Hypo. Congress enacts a statute that confers jurisdiction on the federal district courts in any case where one of the parties is engaged in interstate commerce. P is a trucking company that sues D in federal court for failure to pay for goods that were shipped from NY to Connecticut. P sues in federal court and D moves to dismiss for lack of jurisdiction. How do you rule on that?

a. No federal question jurisdiction. There isn’t any federal question in this case. A federal statute confers jurisdiction, but the federal question shouldn’t be the statute that confers jurisdiction. Then there would be no limits, because every statute that’s passed would be a federal statute conferring jurisdiction.

b. Congress’s greater/lesser power argument: The constitution gives congress all sorts of powers – to regulate interstate commerce, bankruptcy, immigration, etc. Congress can say that they aren’t concerned about the content of the law, but rather the way in which it’s adjudicated. Congress says that they want to protect interstate commerce by conferring federal jurisdiction in cases where they could pass substantive law. Since they could take the greater step of passing federal law, they can take the lesser step of taking federal jurisdiction for deciding cases under federal law.

c. Not a federal interest, only a potential federal interest. It’s potential because the constitution isn’t self-executing – congress hadn’t adopted any substantive law. There are actual federal interests when congress had adopted substantive law. Osborn asks that there be an actual federal interest. If they passed a law under the commerce clause, then the jurisdictional power that is collateral to it can be used. Osborn doesn’t go so far as saying that when there is the greater power to enact a law, they can just take the lesser power of taking away the state’s jurisdiction.

· Hypo #2. Plaintiff: state tax collector. Defendant: Bank of the United States. P seeks taxes; D refuses. P argues that Bank of the United States owes taxes and McCulloch doesn’t apply. Bank moves to dismiss for lack of jurisdiction. What result?

a. This is like Mottley because the claim that McCulloch doesn’t apply is a defense. Mottley says that the federal question should be part of the cause of action and not a defense. Mottley states, “It is not enough that the P alleges some anticipated defense to his cause of action and asserts that the defense is invalidated by some provision of the constitution of the US.”

5. Well pleaded complaint rule (Mottley). A civil action only arises under the laws of the US under §1331 if the federal law would be in a well pleaded complaint, with no answers or responses to anticipated answers within it.

· Is there federal jurisdiction for Planters’ Bank under Mottley? The federal issue, the right of the Bank to sue and be sued, would be raised as a defense. There would be no jurisdiction in Planter’s Bank under Mottley.

a. Hypo: Georgia changed its state contract law so you had to allege capacity to sue and be sued. If it did, there would be jurisdiction under Mottley. State law tells what should be in a well pleaded complaint. If one of those is federal, there is federal jurisdiction.

· Mottley doesn’t go as far as the constitution in allowing federal jurisdiction. It is enough constitutionally that there be some ingredient of federal law. However, Mottley says that only if an element of the claim is federal will there be jurisdiction.

· Is Mottley’s interpretation of §1331 a good one?
a. Language of the statute. Suggests that Mottley’s interpretation is wrong – the language mirrors Article III, and Osborn interpreted Article III to mean that there was much broader jurisdiction.

b. Policy. The purpose of federal question jurisdiction is uniformity, safeguarding against hostility, and federal courts’ expertise in dealing with federal law. Mottley advances these purposes where the federal issue is an element of the claim, but for some reason leaves them behind when they’re an affirmative defense.

· Mottley’s rationale deals with likelihood that the federal issue will be raised. It is much more likely for an issue to be raised if it is part of the complaint than if it’s a defense.

a. A defendant may raise federal defenses that are fairly weak in order to remove to federal court.

b. The P could concoct a weak federal defense to give a federal court jurisdiction.

c. Federalism rationale. 

· Difference between Osborn and Mottley. Osborn defines what congress can ever do. However, when congress passes a statute there’s no reason to assume that they wanted it to extend to the full constitutional range. Without evidence that congress wanted to go to the full extent of the constitution, we’ll assume something narrower. If they went to the full extent of the constitution with every federal law, a big chunk of state judicial power would be cut.

· Clear statement move. Courts often state that the reasonable assumption is that congress wanted to do something less, and if we’re wrong then congress can overturn us and give us a clear statement of their intentions. Whenever the seeming implications of a statute on its face strike you as questionable, you can look for a clear statement move.

· Reasons for the well-pleaded complaint rule:

(1) Timing. We want to settle jurisdiction at the outset, and the complaint is the outset. A couple of problems with that:

a. There are 30 days to remove, longer than the time you get to answer. However, you can’t answer and then remove once the federal issue has been granted.

b. You can remove later in the case if the P brings up another claim based on federal law.

(2) Likelihood of being reached. There’s a difference in the likelihood of an issue being reached if it’s a claim or a defense. In order to recover, the P is going to have to prove all of the elements of the claim. However, the P may lose on one of the elements of the claim and never reach the defense.

a. There are issues where we dispose of the case on a federal defense without addressing state law issues on the P’s side, so the rule is under-inclusive. But it’s also over-inclusive for the same reason – there are cases where a federal defense is dispositive, and those cases where we let it into federal court even though it turns on some other issue.

(3) Administrability. In an ideal world, we would put the issue in state or federal court depending on what is the issue that’s likely to be important and dispositive of the case. However, doing it on a case-by-case basis would create all the problems we normally have with a standards-based approach. Instead, we adopt a rule-based approach so we can settle it up front. Over the long run, that will at least get the most important class of cases into federal courts for federal issues, and leave to the state those cases where they’re not.

6. Wechsler’s criticism. Wechsler says that put together with the removal statute (§1441), the well-pleaded complaint rule makes no sense. If P with a federal claim has chosen a state court, why should the D be able to remove to federal court on that basis? But when a D has a federal defense and wants the protection of a federal court for it, we don’t let them remove.

· Why should D be able to remove P’s claim when P sues in state court? If the concerns are misconstructions due to lack of expertise or assuring uniformity, it doesn’t matter who it benefits as long as there is a chance of a misconstruction. Insofar as those interests exist, allowing D to remove to federal court is consistent with them. It furthers the goals of federal jurisdiction apart from hostility.

· How about the D seeking removal for federal defense? This is harder to justify. There are arguments like it’s not likely to be reached if it’s on the defense side, but it’s likely enough. That’s why the ALI has proposed defense removal. If you were starting from scratch, you’d probably allow defense removal. But nobody will make that change now because there isn’t a desire to allow more cases into federal court. This disinclination makes weak arguments like Posner’s good enough to defeat a switch to allowing defense removal.

7. Merrell Dow Pharmaceuticals, Inc. v. Thompson (1986). It further limits the well-pleaded complaint rule. The question is whether there are cases where the well-pleaded complaint rule is met but there still is no federal jurisdiction.

· Facts: Both plaintiffs gave birth to children with birth defects and filed in the OH State Courts. There were six counts, five based on state law. The sixth is based on an Ohio state law saying that if you violate a safety standard, that is negligence per se. The allegation is that Merrell Dow violated a safety standard, mislabeling a drug under the FDCA. The defendants removed to the Ohio federal court and made a motion to dismiss, which the court granted. The plaintiffs then filed in state court in order to stay. They argued that the plaintiffs couldn’t bring it in federal court in the first place, so the defendants couldn’t remove it to federal court.

· Holmes test from American Well Works. Holmes wrote that “a suit arises under the law that creates the cause of action.” This was an Ohio law cause of action that incorporates some federal law into it. How do we get around American Well Works?

a. Later precedent. American Well Works doesn’t necessarily control because there are later cases that seem inconsistent with it – i.e. Smith. The Holmes test has been rejected as a limiting principle.

· Smith. In Smith, the authority to issue bonds arose under the Federal Farm Loan Act. A corporation bought the bonds, and a shareholder sued. The state law claim stated that the corporation has fiduciary responsibilities to its shareholders to make investments that are viable, and since buying bonds that are unconstitutional is a bad investment, the corporation breached its fiduciary duty to the shareholders.

a. No federal jurisdiction based on American Wellworks. Under the American Wellworks test, the cause of action arose under state law.

b. Smith court finds that there is jurisdiction: There’s a federal element in here, and in order to address the claim we have to adjudicate a federal issue. That’s enough under Smith for federal jurisdiction.

c. There would be jurisdiction in Merrell Dow under the Smith test: Count 4 turns on a state law claim, but that claim turns on whether D violated the FDCA. If D didn’t violate the FDCA, no negligence per se and the claim fails.

· Moore. P brought a claim under Kentucky’s Employer Liability Act which held that P could not be held responsible for contributory negligence or assumption of risk where injury resulted from violation of state or federal statute enacted for safety of employees. In Moore, where the negligence issue turns on whether there was a violation of a federal safety standard, the court says no jurisdiction. Can the cases be reconciled?

a. Easiest way to reconcile the cases is through the well-pleaded complaint rule: There would be no jurisdiction under Mottley because the federal claim was only included in the complaint in anticipation of a defense. However, this isn’t what the court said in Moore, so it won’t fly. The Moore court assumed that the well-pleaded complaint rule was satisfied.

b. Stevens reconciliation of Smith and Moore. He reconciles them through a balancing test where we look at the federal interest relative to the state interest in the case and ask if the federal interest is strong enough. Some ideas for determining whether the federal issue is important under Stevens’ apparent balancing test:

(1) Constitutional issues are more important than statutory issues (non-constitutional issues). In Smith there was a constitutional issue, while in Moore the federal issue only stripped away a couple of defenses.

(2) Perhaps it’s because in Moore the cause of action is a state cause of action

· Stevens contradicts this balancing test elsewhere in his opinion. When D says that this is a novel federal issue and thus should be decided in federal court, Stevens says that a case-by-case approach shouldn’t be used.

· Balancing test complex. How would Merrell Dow come out? How is it different than Moore in terms of the federal interest? In Moore, it would only strip defenses. Merrell Dow is a little harder because it actually does establish an element of the claim. Stevens says that the action is fundamentally a state tort because all of the elements are essentially state law. But in Merrell Dow, the state law claim is based on federal standards. A balancing test isn’t very useful, because you’ll go with your gut feeling and then post-hoc justify it.

c. Brennan says that Smith and Moore can’t be reconciled and offers an interest-based test rooted in Smith. He argues the Court should overturn Moore because Smith has better survived the test of time. Smith has been cited constantly, but Moore hasn’t been cited again. The academics prefer Smith to Moore. The test here revolves around whether there is a federal interest.

· Hypo: NY abandons its rules of civil procedure and adopts the federal rules of civil procedure. That doesn’t create federal jurisdiction because it doesn’t matter if there isn’t uniformity among the state courts. Nobody has an interest in uniformity when it comes to state rules of civil procedure. All the states could adopt their own rules of procedure. If NY courts interpret NY rules a certain way, nobody has a complaint.

(1) Smith is completely different. In Smith, the state court would overturn the Federal Farm Loan Act. The federal interest is the Federal Farm Loan Act. The whole interest in that act is for it to be incorporated in all states. When they have a bond issue, they do it in order to raise money. If the state court in Smith said the federal statute was unconstitutional, then at least in this state the bond issue is no good. If this one state finds it unconstitutional, it won’t be implemented in all 50 states as it’s intended to be. There isn’t the same interest in having state civil procedure interpreted uniformly.

(2) Comparable federal interest in Merrell Dow: Having a uniform standard of how companies are going to label. The interpretation falls within the domain that congress was trying to regulate, which is enough for jurisdiction under Smith.

(3) Summary. In the civil procedure example, there is a federal question but no federal interest. In Smith there is a federal question and a federal interest in making sure that the Federal Farm Loan Act does what it’s designed to do.

· Stevens’s preemption argument: Stevens says that the interest argument is just an argument that there might be preemption because the state cause of action is inconsistent with federal law. Under the Supremacy Clause, federal law is supreme – when there’s a conflict between federal and state law, federal law wins. If there’s preemption, it’s a defense – you don’t satisfy Mottley and there’s no jurisdiction.

a. Equates lack of private federal cause of action to federal indifference. Stevens says that the combination of no preemption and no private federal cause of action shows that there is no federal interest in this case. If there’s no private remedy, congress doesn’t allow parties to sue in state court because there’s no federal interest.

b. Brennan’s response. Brennan says that Stevens may have gotten it wrong – there may have been a situation that congress did not foresee which creates a federal interest.

c. Puzzle in Stevens’s test. Stevens assumes that congress must think it wrong for federal courts to have jurisdiction over any private cause of action. (But if it’s bad for federal courts to have jurisdiction over private remedies, why is it OK for state courts?)

i. More refined way to conceptualize federal interests is that there are different federal interests.

(1) The substantive obligation imposed on parties. Here, we want them to include the following information on their bottles.

(2) How we want to enforce that obligation – enforcement interest vs. obligation interest. We can use criminal sanctions, civil sanctions or a combination of the two. Criminal penalties are stiffer. Civil sanctions means broader enforcement, because anyone who’s injured can bring a cause of action – a bunch of private attorneys general for their own claims. Or we can create civil remedies but make some agency responsible for enforcing them – we would get lower compliance all around with fewer actions, and diminished consequences of an action.

· Answer to the puzzle. Congress sets a nationwide floor, but if individual states want to alter the amount of enforcement, they can create a private remedy that citizens of the state will bring. Congress is indifferent to the states’ decision to create the private remedy, but if they create the private remedy, congress isn’t indifferent to what the states do with the federal law in regard to the actions brought. They have an interest in seeing that the remedy is only imposed for those actions for which congress says it should be. It shouldn’t matter who created the cause of action so long as the disposition of the case affects the domain that congress was regulating in the statute – then you want federal jurisdiction to ensure that you get a proper and uniform interpretation. That is Brennan’s analysis.

· FDCA as a floor and a ceiling. This isn’t just the minimum enforcement scheme but also the maximum. If it’s not preempted, the enforcement scheme is a floor - they’re indifferent to state’s decision to increase the level of enforcement. But just because they are indifferent to the state’s decision to increase the level of enforcement doesn’t mean that they are indifferent to the nature of the obligation once it arises. They want to make sure that it’s the same obligation that congress intended, and as long as the standard remains that is the argument for federal jurisdiction.

· Brennan’s test. If the state is using the law in a way that implicates any of the interests underlying the purposes of the federal law, there should be federal jurisdiction.

a. There would be jurisdiction in both Smith and Merrell Dow. In Smith, a federal law might be found unconstitutional. In Merrell Dow, the construction of the federal law might be different, and you want to give federal courts the opportunity to determine that dispute.

· Stevens’s test. The rationale doesn’t make sense, and its scope isn’t clear. It isn’t clear how the test would be applied in other contexts, such as a case like Smith, where the federal issue is a constitutional issue and there’s no cause of action whatsoever.

a. Stevens’s test is a statutory interpretation test. He says that when congress didn’t include a private cause of action, they were saying something to us. If there’s a federal statute with no cause of action and a state statute that incorporates the federal standard, there is no jurisdiction.

b. The leap Stevens makes that doesn’t make sense: He argues that because congress didn’t create a private cause of action, they wouldn’t want there to be federal jurisdiction. See Brennan’s arguments above.
· Merrell Dow as a case about removal. Merrell Dow is argued as though P brought suit in federal court, but really is a case about removal. P is arguing that there is no federal jurisdiction, and D argues that there is federal jurisdiction. We argue removal as though the P had tried to sue in federal court in the first place. The question is whether, if P had sued in federal court in the first place, he could have done so.

· Hypo: Instead of adopting a law saying violation of any safety standard gives rise to a cause of action, the state adopts the SDCA (State Drug & Cosmetic Act). There would be no federal jurisdiction – just the preemption argument. The defendant would argue that insofar as they are trying to regulate the same manufacturers that the federal statute is, the state statute is preempted. But the defense doesn’t confer federal jurisdiction.

· Under this approach, Moore and Smith don’t conflict. In Moore, the federal act only applied to interstate commerce. KY’s act only applied to intrastate commerce. KY wasn’t trying to regulate interstate commerce, only intrastate commerce. They borrowed a federal standard but applied it in a domain that congress isn’t regulating. Moore would be like Smith if they had used the Federal Safety Appliance Act in interstate commerce, but they didn’t – so there’s no jurisdiction. (Moore would come out differently today, even under the interest test, because regulation of intrastate commerce necessarily affects interstate commerce, and vice versa.)

· Merrell Dow is out of line with the other cases. All the cases line up except for Merrell Dow. That leaves the law somewhat confused, which just means as other questions arise that present variations on them, you have to do some hard thinking.

· Brennan’s dissent: “According to the Court, if we assume that Congress did not intend for there to be a private federal cause of action under a particular federal law … we must also assume that Congress did not intend for there to be federal jurisdiction over a state cause of action that is determined by the federal law… The Court nowhere explains the basis for this conclusion. Yet it is hardly self-evident. Why should the fact that Congress chose not to create a private federal remedy mean that Congress would not want there to be federal jurisdiction to adjudicate a state claim that imposes liability for violating the federal law? Clearly, the decision not to provide a federal remedy should not affect federal jurisdiction unless the reasons Congress withholds a federal remedy are also reasons for withholding federal jurisdiction…”

8. Debate over Merrell Dow.

a. Defense of Merrell Dow.

· Rule: Merrell Dow requires a federal standard and a federal remedy.

· Smith: Can be distinguished because of the nature of the federal interest. There is a strong federal interest in Smith, but not in Merrell Dow.

(1) No federal interest in Merrell Dow. Federal government has no interest in states choosing to regulate. Just as the states can copy the FRCP without intruding on federal interests, they can give a private cause of action when the statute is violated.

(2) Any federal interest is only a defense. If there is overdeterrence, it creates a potential federal issue of preemption. But a preemption interest arises as a defense. The requisite federal interest does not exist to get the case into federal court under Motley.

(3) Conclusion: Any federal interest will only arise as a defense (i.e. preemption). Under Motley’s well-pleaded complaint rule, there is insufficent federal interest to get the case into federal court.

b. Response.

· Main reason against the majority rule: The state court might misconstrue federal law and coerce drug manufacturers to do something different than congress intended.

· It meats the Motley well-pleaded complaint rule. If the state does something different than the federal scheme was meant to do, there is still an argument that the state scheme is preempted by the Supremacy clause. But because it gets reached as a defense, the likelihood is low enough that we don’t give jurisdiction under Mottley. If the federal interest is a part of the claim, however, as it was in Merrell Dow, then we allow the jurisdiction.

· Not a preemption issue: There isn’t a preemption defense because the state is setting up a separate regulatory scheme.

· Supreme Court review is irrelevant: That is always available, and the Supreme Court rejects most appeals.

c. Disagreement centers on the misconstruction issue. The defense of Merrell Dow thinks that there’s hardly a federal interest because the state adopts the scheme.

d. Synopsis. Two requirements must be met for jurisdiction under §1331: 1. There must be a federal interest 2. It must be likely enough that the federal issue will be reached and litigated in the case (Mottley). There will never be original federal question jurisdiction unless there is a federal interest and the federal issue is positioned such that it’s likely to be reached and important. We saw cases where the likelihood was there but there was no federal interest (Shoshone – no federal interest because of availability of a state forum).

(1) Moore – federal issue satisfies likelihood, but no federal interest because it was intrastate as opposed to interstate commerce.

(2) Smith – federal issue is an element of claim, so it’s sufficiently likely to be reached. Because it affects congress’s goals (ability to raise money through the bonds) there is both likelihood and interest.

(3) Merrell Dow. It incorporates a federal law into the claim, so there is sufficient likelihood that it will be reached. The interest is that interpretation is a matter of federal concern. Federal interest arises when they say that what the state does with its law is inconsistent with what congress is likely to do with its law. That conflict raises a federal issue that may result in a conclusion that the state interest is preempted under the supremacy clause.

i. Copying FDCA: There is a federal interest in the copying case, but a different interest. The interest is whether the state law interferes with what the federal law was intended to do. But that is a defense. Thus, although there is a federal interest, the likelihood is not met because it’s a defense.

9. Shoshone Mining Co. v. Rutter (1900).

· Facts: A federal statute laid down conditions for the issuance of patents for mining claims by the Commissioner of the General Land Office. The law provided for settlement disputes between conflicting claimants in a “court of competent jurisdiction.” The Court held that such disputes did not arise under federal law.

· Holding: The Court finds there is no federal jurisdiction. If the state courts are willing to hear these claims, then the claims are available under state law and there is no need for federal law – no federal interest. The only argument you could make for jurisdiction in Shoshone is that the state courts will be hostile to federal law, which isn’t true. They’ll be looking at federal law incorporated under state law – thus, no concern for hostility. Also no concern for uniformity because it arises under state law.

Supplemental Jurisdiction

1. Background.

· Issue in supplemental jurisdiction: Supplemental jurisdiction determines the scope of the “case” over which original federal jurisdiction is conferred. This affects joinder – if I have a claim within original federal jurisdiction, what other claims can I join with it?

· Home state defendants: §1441b says that claims not involving a federal question are removable only if none of the parties in interest properly joined as defendant is a citizen of the state in which the action is brought.

· Res judicata. Moreover, pendent and ancillary jurisdiction have important implications for res judicata. Res judicata says that you must bring all claims that could have been brought. Since pendent and ancillary define what claims could have been brought, they define res judicata as well.

· Modern vocabulary: Modern vocabulary is to talk about it as supplemental jurisdiction. This refers to all of the categories – pendent claim, pendent party, and ancillary jurisdiction. Some courts still use the older terminology.

· Pendent: Refers to what the P can join against the D in the original complaint. Pendent jurisdiction is everything that can be joined in the P’s original complaint. Claim 2 is a pendent claim – an additional claim joined against the D for which there is no independent basis for federal jurisdiction.

· Pendent party jurisdiction: If P wants to sue D1 on a federal claim and D2 on a state claim, the pendent claim brings in a new party – this is called pendent party jurisdiction. There might be both pendent claims and pendent parties.

· Impleading. P sues D on a federal or diversity claim. D wants to implead D2 (if I’m responsible to P, then D2 is responsible to). For example, if P is injured in D’s restaurant by using bad fork, the restaurant can implead the fork manufacturer.

· There’s no reason for this vocab – they are all supplemental jurisdiction.

2. United Mine Workers of America v. Gibbs (1966). Gibbs is what the constitution permits for supplementary jurisdiction.

· Facts: P was a mine superintendent hired by Grundy Company, which was attempting to open a new mine through use of members of the Southern Labor Union. The rival United Mine Workers of America Local 5881 prevented opening of the mine with arms. P lost his job as superintendent, never got a haulage K that the Grundy Company promised it would give him, and claims that he soon began to lose other trucking contracts and mine leases. He brought suit in federal court with both state and federal claims. After trial, the court set aside the federal claim but upheld the state claim.

· Rule: Whether the state and federal claims derive from a common nucleus of operative fact. The court supplements this by providing that there will generally be supplementary jurisdiction when the litigants would ordinarily be expected to try them all in one judicial proceeding.

· Holding: There is jurisdiction here, applying the facts of the case.

· Difference between Gibbs and Hurn (previously the authority on supplemental jurisdiction).

a. Background of Hurn. Hurn involved a copyright case, where P brought a federal and state claim surrounding a copyrighted manuscript, and a state claim for a separate uncopyrighted manuscript.

b. Holding in Hurn: There was jurisdiction over the first two claims (from the copyrighted manuscript) but not the third (from uncopyrighted manuscript). It is a cause of action test. When there is a cause of action with federal and state grounds, the state grounds for the same cause of action can be brought along with the federal. When there are separate causes of action, they cannot be brought together in federal court. Applying that to Hurn, the plays are two separate causes of action because they’re two separate plays.

c. Gibbs shifting to evidence-based test. Gibbs says that P can add other claims as long as they share in the common nucleus of operative facts. It is distinct from Hurn’s test in its conception of what a cause of action is. Gibbs has a fact-based cause of action, while Hurn says that a cause of action is those grounds or claims that derive from a legal wrong, thus emphasizing law rather than fact.

d. Reasons for shift in Gibbs:

(1) Difficult to apply the test. Gibbs still isn’t an easy brightline test. There will still be marginal cases, but they’re easier to deal with because you know how to argue them.

(2) Hurn test was “unnecessarily grudging.”
· Rationale in Gibbs:

(1) Res judicata reasons. If we have to do discovery on the same set of facts and have to present the same set of facts at trial, judicial economy and convenience dictate that this not be done twice. Putting together the facts and presenting them at trial is extremely expensive. The court uses a common sense test in which the question is when the parties would want to litigate them together. The problem with this rationale is that all the claims could just be brought in state court rather than federal court.

(2) Protecting federal jurisdiction over federal claims. If parties brought all the claims in state court, it would substantially undermine federal jurisdiction. Thus we expand federal jurisdiction to allow parties to bring ancillary claims in a federal court as a practical matter. The implementation of this rationale is reminiscent of Osborn.

· USC §1331. The jurisdiction allowed in article 3 is not self-executing. It must be conferred by statute, and here jurisdiction was predicated upon §1331. Brennan doesn’t explain why he holds that §1331 reaches as far as Article III permits, and all the other justices make the same assumption.

a. Federalism concerns: Federalism is the countervailing concern. The court deals with this concern by making it a doctrine of discretion, not P’s right. It permits all of these cases to be brought in federal court, but the court has discretion to permit or refuse jurisdiction depending upon whether the state or federal claims are determinative.

· Magnitude of shift away from Hurn: It’s a radical change in one sense and not another.

a. How far the constitution allows courts to go. The key change in the law is how far the constitution permits you to go. The change from Hurn is the court’s holding that Article III permits them to go as far as all the claims that derive from a common nucleus of operative fact.

b. Statute permits whatever the constitution permits. This is not a change. The assumption has always been that the statute extends as far as the statute permits. Thus, Gibbs doesn’t change the statutory interpretation at all – as far as the constitution permits, the statute authorizes.

c. Discretion to limit federal jurisdiction. (Very minor change.) If there is a change in statutory interpretation, it is recognizing the discretion to limit federal jurisdiction – there is nothing in the earlier cases discussing that.

3. Finley v. United States (1989). Most recent case on supplemental jurisdiction.
· Facts: Mrs. Finley’s husband and children were killed in a plane crash. She brought a tort suit against the city and the airport, then learned that the FAA was at least in part responsible, and brought an action against the FAA under the FTCA. Later she sought to join her state law claims against the state defendants.

· Holding: Mrs. Finley cannot use pendent party jurisdiction to bring suit.

· Principle of interpretation at stake: Gibbs set up the idea that when congress says nothing about supplemental jurisdiction, we assume that it provides supplemental jurisdiction to the full extent allowed by the constitution. Finley reverses that backdrop with the presumption that when congress remains silent, it does not grant pendent party jurisdiction.

· Scalia argues that Gibbs didn’t control because it dealt with pendent claims, not pendent parties. He argues that prior precedent (Zahn, Owen, and Aldinger) treated pendent parties differently from pendent claims.

a. No reason given aside from precedent: Scalia asserts that precedent treats pendent claims differently from pendent parties, but provides no reason this should be so.

b. Zahn: Not a pendent party case. The question was whether every member of the class must independently meet the amount in controversy requirement. The court didn’t treat Zahn as a supplemental jurisdiction question because there was a separate line of authority dealing with abrogation on amounts in controversy dating back to 1832. Thus, it decided Zahn as an amount in controversy case.

c. Aldinger.

(1) Facts: Aldinger brought a federal claim (§1983) against the officer who committed the tort. He also brings a state law claim against the county. At the time, counties were not persons under §1983.

(2) Monroe (previous case dealing with §1983): Held that persons did not include municipalities, only officers. It said that the federal government shouldn’t tell municipalities what they should and should not do – similar to sovereign immunity.

(3) Holding: There’s no jurisdiction because congress didn’t want municipalities to be sued under §1983. Allowing pendent party jurisdiction would circumvent congressional intent. Basically, Aldinger modifies Gibbs by saying that supplemental jurisdiction reaches to the full extent of the constitution unless there is a contrary policy.

d. Owen.

(1) Facts: James Kroger was electrocuted and his wife filed a wrongful death action against OPPD. OPPD filed a third party complaint against Owen, and P drafted an amended complaint naming Owen as an additional D. District court granted OPPD’s motion for summary judgment. On the third day of trial, the fact arose that D’s principal place of business was Iowa and not Nebraska – thus no diversity jurisdiction. D moved to dismiss for lack of jurisdiction and district court reserved decision, ultimately not granting it.

(2) Issue: In diversity action, can P assert claim against third party in diversity action when there is no independent basis for jurisdiction?

(3) Holding: No jurisdiction. There is not complete diversity of citizenship. The opposite rule would allow a P to sue, wait for an impleader, and then cross-claim. In this case, if P knew that Owen was not diverse, P could sue OPPD and count on the fact that OPPD will implead Owen, then bring the cross-claim. P can circumvent the rule without collusion. It is essentially the same holding as Aldinger. Insofar as allowing jurisdiction would circumvent the complete diversity rule, it’s not allowed.

(4) Dissent: Dissent says that P never knows whether a third party will be joined, so would take a risk in not joining a D. If there was collusion between P and D, the court can throw out the claim under §1359.

· Exclusivity of federal jurisdiction. Normally, if P can’t bring state claims in federal court, he will bring all claims in state court.

· Rationale to allow pendent party jurisdiction: There is a reason here for letting this claim into federal court – the state claims derive from the same common nucleus as the federal claim, and there are convenience and judicial economy concerns.

· Impleaders. Impleaders survived Owen even when they are non-diverse, pendent party claims. Owen only disallows P vs. third party D, but the defendants should be able to make cross-claims against each other and against the P. It doesn’t undermine diversity because those parties didn’t choose to be in federal court. Once we drag them there they should be able to implead and file cross-claims as they like.

a. Don’t survive Finley. Finley says there is no pendent party jurisdiction unless congress clearly says there is. These other claims by the defendants (i.e. impleaders) are also not mentioned by statute. Finley is bad as a policy because now there has to be an independent basis for jurisdiction against all defendants.

· Does Gibbs survive Finley? It does because the Court says it does. However, a standard way to overrule a case is to take chunks out of the precedent you don’t like until there is no longer a reason for the decision. This was where the Court was going with Gibbs if it wasn’t for Congress overturning them (§1367).

a. Finley says Gibbs was wrong about statutory interpretation. It says that Gibbs was wrong because it changed a background rule, and the correct background rule should be that there is no supplemental jurisdiction except when congress explicitly says so. They say that they’ll leave Gibbs as it is and not extend the mistake any further.

b. Court is wrong about the background rule: The prior background rule always had been supplemental jurisdiction to the full extent permitted by Article III unless congress said otherwise.

c. Effect of the change in the background rule: With Finley’s changes, Congress expressly has to say there is supplemental jurisdiction. Congress had initially enacted all these statutes on the assumption that they didn’t have to explicitly provide for supplemental jurisdiction. They would either have to rewrite all the statutes to confer supplemental jurisdiction, or else legislatively overturn Finley. That’s why they implemented §1367.

4. USC §1367. Legislatively overturns Finley.

· Statutory language.

a. Subsection (a) is essentially Gibbs, restoring the presumption that jurisdictional statutes reach to the full extent permitted by Article III unless the statute explicitly says otherwise.

b. Subsection (b) essentially restores Owen, making it clear that for diversity actions plaintiffs can’t add third parties that they couldn’t have sued in the first place.

c. Subsection (c) confers discretion on the district courts to dismiss a supplemental claim, and copies the circumstances provided in Gibbs.

· Differences between pre-Finley cases and §1367.

a. “Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute…” In Aldinger, the Court limited supplemental jurisdiction because it would be inconsistent with the other policies. But these policies weren’t made explicit by statute. In Owen, the complete diversity rule isn’t in the statute either. Under §1367 Aldinger would come out the other way because it isn’t dealt with in (b) or (c) and there is nothing explicit in the statute.

b. 1367(b). There is no jurisdiction by plaintiffs against persons made parties under R. 14, 19, 20, 24. P not allowed to make claims “against person made parties [by those rules], or over claims by persons proposed to be joined as plaintiffs under R19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules.” In the first list we have 14, 19, 20 and 24. In the second list it makes sense to leave out R14 (impleader), but R20 is left out (permissive joinder). The only difference between 19 and 20 is that under 19 you can join the parties, but you have to join them under R20. The P thus can bring a claim if the additional D is brought under R20, but not under R19. Everybody agrees it makes no sense. The courts are split on what to do about it. Some stick to the language of the statute, and others say that when the results are patently absurd the courts should read it in the common sense way.

5. Zahn v. International Paper Co. (Supreme Court 1973).

· Rule: When plaintiffs have separate and distinct claims, they can only be members of a class in a diversity action if they individually meet the jurisdictional amount required. In general, plaintiffs may aggregate if there is a single indivisible harm.

· Statute: Statute now says that other plaintiffs have to be included unless congress explicitly says they shouldn’t be. On the plain language of the statute it’s the right result. But the legislative history is filled with evidence that it isn’t what congress was trying to do, because they were trying to restore the pre-Finley rules – there are specific references to Zahn in particular, saying that Zahn is overruled. The question is what do you make of legislative history. The central message is that they don’t want to change Zahn.

VI.
THE ERIE DOCTRINE

A. State Law in Federal Court

1. Swift v. Tyson (1842).

· Facts: Diversity action involving common law contract claim between a citizen of NY and a citizen of Maine. The question was whose law to apply to decide the dispute.

· Rules of Decision Act: The relevant statute for the court is the Rules of Decision Act, now codified as §1652. In a tautological nutshell, it says the laws of the states shall apply where there’s no federal legislation. That seemed to tell the court that it should apply state law.

· Narrow interpretation of word “laws.” Justice Story in Swift interprets the word “laws” narrowly. He says that “laws” refers only to state statutes and common law that is “local” – the statute doesn’t mean that state common law should be applied.

· Federal common law: Instead of applying common law of the state, the federal court can make its own independent determination of what the law should be. Where a claim was based on federal common law, the federal courts came up with their own precedents unattached to the common law of any state.

2. Erie R. Co. v. Tompkins (Supreme Court 1938).

· Facts: P from PA sues D from NY in NY. The question was whether P was a trespasser, in which case D had no duty to warn him that he could get hit, or whether he was a licensee of some sort. D argues that PA law should govern, in which you don’t have duty to a trespasser even if there’s open and notorious use. The trial judge says he’s not bound by state common law precedent and the duty to warn is not subject to trespassers, even when there’s open and notorious use.

· Reasons Supreme Court reconsidered Swift.

(1) Doesn’t achieve its benefits. You need a centralizing agency to control the US economy. Early on it was the Bank of the United States. When federal courts articulate these rules, the state courts follow them. But it turns out that the states don’t follow along.

(2) Positive uncertainty in the law. Courts had trouble distinguishing between general and local law.

(3) Forum shopping. Non resident P can forum shop. Resident P on the other hand is bound by the state’s common law. Problems with forum shopping:

a. Uncertainty. Held to two completely different standards if you’re a corporation in a state. No ability to judge what they’re supposed to do.

b. Goes beyond purposes of diversity. The only reason for diversity was to allow an unbiased forum.

c. Discrimination toward out of state plaintiffs vis-a-vis in-state plaintiffs. The plaintiffs have the exact same claim, but the out of state plaintiff has a choice of law that is denied to the in-state P. There is no reason to treat out of state plaintiffs different than in state plaintiffs in regard to choice of law.

· Why shouldn’t the Court leave it to congress to rewrite the statute? It could follow the principle of Flood v. Kuhn, where the Court told Curt Flood he was right, but should go to congress and ask them to overturn the baseball exemption to antitrust law.
a. Unconstitutional assumption of power. Earlier interpretation was unconstitutional. Brandeis writes, “If only a question of statutory construction were involved, we should not be prepared to abandon a doctrine so widely applied throughout nearly a century. But the unconstitutionality of the course pursued has now been made clear and compels us to do so.”

b. Congress has no power to declare substantive rules of common law applicable in a state. They could enact a substantive law (i.e. one governing products liability) under the commerce power. Under the necessary and proper clause, they can delegate to the federal courts the power to make this law. How is that different than what was going on in Swift v. Tyson?

(1) Swift is a broad delegation. It isn’t plausibly based on any power that congress has.

(2) Goes beyond purposes of diversity jurisdiction: The purpose of diversity jurisdiction is an unbiased forum. They take the power so far beyond the reasons for it as to undermine it. Swift interpretation circumvents the entire purpose of the clause.

c. How is diversity jurisdiction different than admiralty jurisdiction, where the Court has found that you can delegate? 

(1) Purpose of admiralty clause is to create uniformity. It would be inconsistent not to permit delegation of common law authority to federal courts. However, it goes beyond the purpose of the grant to give the same power in diversity actions.

d. Erie’s constitutional interpretation.

(1) Federal courts have no inherent lawmaking powers, but can only act pursuant to a specific grant, either in the constitution or a grant of lawmaking from congress under one of its powers. The only federal common law can be created by congress pursuant to one of its constitutional powers.

(2) Diversity clause is not such a grant. (In admiralty, they think that the clause was intended to let congress and the courts make federal common law because it’s consistent with purpose of uniform law. In diversity jurisdiction, there is no purpose for being able to delegate.)

· Why didn’t Swift incorporate these federalism concerns? Because they didn’t think they were creating law – they thought that common law was discovered and not created.

a. Historical reasons. This emerges from 16th century legal philosophy, the background of which was the conflict between parliament, the king and judges about the authority of the law. They said that the source of the law, absent a legislative act, was custom immemorial. Its authority comes from the fact that it’s ancient.

b. Law as discovered. The idea was that customs produced principles, and principles were articulated in precedents. We have the principles that have been articulated, and we progressively apply them in cases. Instead of being generated by a legislature, they are being generated by custom and precedent out of time. Judicial decisions don’t make common law – they are evidence of what it is. They apply natural reason to this authority to think about what to do in this case. It’s not federal or state law – it’s just law. The state’s law is no more persuasive than anybody else’s law because it is just one interpretation of what the common law is, as opposed to itself being the common law.

· Erie shifts the basis of the common law. It says there’s no authority based on ancient usage except to the extent that the government has chosen to give it force. Because there’s no federal common law, there’s only state common law.
· Shows that Warren’s article is wrong. This understanding of what the common law was is why Warren’s article is wrong. At the time Warren wrote, people didn’t focus on this major jurisprudential shift that took place – the development of the theory of positivism, that all law is a form of command backed by authority. The common law in a state is simply that portion of the law that the state allows to be made by judges.

a. Changes caused by legal positivism. A lot of the scholarship on Erie attributes it to legal realism, but it’s actually positivism that causes abandonment of Swift. There were a lot of dissents, and the force of stare decisis delayed the decision for 40 or 50 years.

· The Burnham problem. Scalia argues that something constitutional when the constitution was adopted and which continues to be applied should be found constitutional. There were thousands of cases being decided based on Swift every year. The idea of overturning Erie now is crazy, which is why you have to understand the constitution as an evolving form of law.

· Fundamental shift in Erie: Erie is a fundamental shift, saying that federal power will now be restricted to where it is provided by the constitution.

3. Guaranty Trust v. York (Supreme Court 1945). Apply state law that is outcome determinative in the sense that it might ex ante affect a lawyer’s decision of which forum to sue in.
· Facts: York holds notes for Van Sweringen. Van Sweringen has a big debt burden and Guaranty says they’ll make an exchange – give some of the notes for stock instead. A note holder is guaranteed payment while a stock holder isn’t. Guaranty trust is doing a favor to Van Sweringen. This exchange occurred in 1931, and York brings suit for breach of fiduciary duty in 1942, by which time it is barred by NY statute of limitations. But York is in federal court, and argues that the state statute of limitations doesn’t apply.

· Laches. You have limitations periods on how long you can bring your action. They can be by statute or they can be more equitable. The equitable limitations period is one where we ask how long was the delay, what was the reason, how much did it prejudice the other party. It’s called laches.

a. Authority to apply laches. It comes from a statute. Congress passed two statutes to set rules for the federal courts. One of them is called the Conformity Act – in actions at law, apply the rules of the state in which you sit. This provisions says that in actions in equity, apply the traditional rules of equity (the English rules). In an action in law, federal courts do what the states would do. In an action in equity, they do what the traditional English courts would do.

· Rule: The outcomes should be substantially the same in federal court as it would be in state court – don’t apply any federal rule that would be outcome determinative.

a. Purpose: The purpose of allowing diversity is to protect litigants from state bias, not to alter the outcome.

b. Why shouldn’t the rule be to apply all state procedural rules?

(1) Inconvenience. There are rules about the color and size of briefs, typefaces, page length, margins. There’s no reason that the federal courts should apply those rules, and there’s a good reason for them not to do so.

(2) Some rules won’t affect the outcome in any sense – color of briefs, etc. But for every rule that could affect the outcome of the litigation, you should adopt the state rule as opposed to the federal rule.

· Congress had passed a statute in this case, §2 of the 1789 judiciary act, saying courts should apply the traditional law of equity (in this case, laches). See discussion below indicating that congress can statutorily govern the procedure of federal courts. Given that they have power and that they exercised it, why doesn’t it control the case?

a. Erie serves as an interpretive tool. The Rules of Decision Act is read in light of the general policies that Erie stands for. They interpret this in light of the policy idea that congress wants to limit diversity – not have forum shopping extend too far. Therefore, the federal rule doesn’t apply in a diversity case if it will affect the outcome.

b. Congress clearly has power to create rules of procedure for federal courts. York could have gone the other way. Frankfurter refers to the policies of Erie, but not the constitutional policies. The balance struck here is that all the state law that would significantly affect the outcome should be applied.

· Reasons for Frankfurter’s reading of Rules of Decision Act: Strong concern for uniformity of results from an ex ante perspective.

a. Vertical vs. horizontal uniformity. Horizontal uniformity is uniformity between federal courts, while vertical uniformity is uniformity between federal and state court in the same state. This is a policy in favor of vertical uniformity.

· Narrow reading of purpose of diversity jurisdiction. Frankfurter assumes that the Rules of Decision Act makes sure that the federal forum does no more than provide an unbiased court in which to adjudicate the same case. As a matter of constitutional power, congress could make rules of procedure to govern in diversity as well as federal question cases. But to reduce the forum shopping, they adopt the substantially affect the outcome test, embodied in §1652.

4. Trio of cases where Supreme Court sought to clarify meaning of Guaranty Trust (outcome determinativeness).

a. Ragan v. Merchants Transfer & Warehouse Co. (Supreme Court 1949). State law applies to determine when the statute of limitations is tolled. Fairly easy decision.

b. Woods v. Interstate Realty Co. (Supreme Court 1949). Tennessee corporation that had not qualified to do business in Mississippi could not maintain a diversity action in a Mississippi federal court if its failure to qualify barred it in the state courts.

c. Cohen v. Beneficial Industrial Loan Corp. (Supreme Court 1949). A federal court must apply a NJ statute requiring the P in a shareholder derivative suit to post bond as security for expenses even though the federal rules imposed no such requirement.

· Why are Woods and Cohen questions under Erie at all?
(1) Forum shopping: The difference in law occurs at the inception of the case, and may encourage forum shopping. If I don’t have to post the bond, I’m more likely to go to federal court for that reason (Cohen) – and we don’t want people to go to federal court for that reason. Any kind of rule that will lead people to choose federal over state courts should be eliminated.

(2) Vertical uniformity: Diversity shouldn’t affect the rights, outcome or how you litigate the case. You’ll apply state over federal law if applying federal law will produce a different outcome or substantially change the parties’ position – i.e. statute of limitations.

5. State/state conflict of laws.

· General rule: If NY is going to hear a case based on the substantive law of NJ, it will nonetheless apply its old procedural rules. The question is what rules of NY are substantive and which are procedural.

6. Clarification of outcome determinativeness.

· Ex post. From an ex post perspective, every rule is outcome determinative because if you fail to comply with it you could be sanctioned.

· Ex ante: Instead, think about the rule from an ex ante perspective. From the perspective of parties who decide they have a lawsuit and are deciding where to sue, we want them to be able to litigate in a federal rather than state court if they have a bias concern. But we don’t want them to be able to go to a federal rather than a state court for any other reason.

a. Application of ex ante rule: The question is whether, when the parties know the rules in advance, are they likely to affect the outcome of the litigation and thus make parties determine the forum based on those rules? Any rule that would significantly change the litigating strategy of the parties is considered to be outcome determinative.

· Is the York test constitutionally required?
a. Hypo: Congress enacts a statute of limitations that is supposed to apply to diversity cases. Would that be constitutional?

(1) Constitutional holding in Erie was that federal court can’t apply federal common law because there was no power granted to the courts to do that.

(2) Justifications for the statute of limitations:

(a) Certainty

(b) Staleness of evidence/evidence not available

(c) Limits number of cases in the courts

(d) Courts need rules. Congress can provide those rules to the courts by enacting the statute of limitations. This power comes from Article III, the power to establish courts.

(3) Congress has power to create a statute of limitations. There are procedural justifications, and federal courts need rules. If congress can set up courts, they must be able to create rules for those courts to use. This is different than general common law. This is much narrower – congress has the power to create rules to govern the procedures in its courts. Under the necessary and proper clause, they can make procedures for those courts.

7. Byrd v. Blue Ridge Rural Elec. Co-Op., Inc. (Supreme Court 1958).

· Facts: Suit for personal injuries suffered while on the job. The P won at trial court, and the court of appeals set aside the judgment because he was a statutory employee and thus could only get worker’s comp. The issue of whether P can get worker’s comp depends on whether P was statutory employee within the meaning of SC’s worker’s comp law.

· Issue: In federal courts, this question would be decided by jury. In SC, it’s decided by a judge. The issue is whether the decision should be sent back for a factual hearing determined by a jury.

· Rule: As a matter of federal rules, that the jury makes this determination.

· Result under Guaranty Trust.

(1) Brennan’s argument on outcome determinativeness. Brennan argues that the federal judge has broader powers to guide the jury, so there’s not enough certainty that there would be a difference ex post. The question had been, though, whether there would be a difference ex ante.

(2) Ex ante perspective. From an ex ante perspective, you care immensely.
(3) Would find for D under Guaranty Trust. From the perspective of Frankfurter’s question, this is an easy one, because it produces a lot of forum shopping – thus, you would apply the state rule.

· Supreme Court’s decision is based on affirmative countervailing considerations.

(1) There is a federal policy in favor of the right to trial by jury.

(2) There are countervailing interests in allowing federal courts to use their own procedures:

a. Convenience.

b. Fairness and accuracy. Brennan is saying that the federal system has made its own judgments about the fairest and most accurate way to do this. York says there are some rules that may affect the outcome but nevertheless reflect federal policies that are strong enough that they need to be taken into account.

(3) Insofar as they do have these rules, there are legitimate, constitutional, federal interests. Guaranty, says Brennan, was a little too quick to subordinate these interests.

· Balancing test. Byrd test is a balancing test. There are affirmative countervailing considerations in federal system’s procedural rules. He says that the federal system’s interest in trial by jury outweighs the interest in vertical uniformity.

a. Divergence from York. York says that the federal interest in vertical uniformity is so strong that you should apply all rules that could affect the outcome. Byrd says that you weigh the interest in vertical uniformity against other federal interests.

b. Brennan tells almost nothing about how the balancing is supposed to work.

· Brennan’s discussion of whether the right to trial before a judge is bound up with the definition of rights in SC. What he’s reintroducing is the substance/procedure distinction. He determines it doesn’t evoke a substantive purpose. If it did, no balancing – he would apply the state rule (that’s not constitutionally required, but the policy of Erie is most powerful when it’s substantive rules). Erie suggests that you still could apply state law if it’s a procedural rule – it says that some state procedural rules should be applied as well to ensure that they don’t affect the outcome.

· Form and purpose are relevant to the test. Congress can make rules of procedure for its courts – in form and also in purpose. If congress creates rules that are in form and purpose procedural, as long as the federal rule is constitutional then it can under the Supremacy Clause trump inconsistent state law.

· Byrd says that first question to ask is about the state rule. Should ask if the state rule is substantive or procedural in its purpose. Is it bound up in the rights or is it merely a way of enforcing the immunity (bound up in the procedure of the courts)? If the state rule was substantive, it would apply. But if it were procedural, you ask whether it is outcome determinative. If yes, York says state rule applies. If not, federal rule applies.

· Strong federal interests. Brennan can say that federal interests in using the procedure don’t get stronger – there’s nothing more important than using juries to determine factual issues. Thus, even were the state rule was substantive, the federal rule would apply. We care more about the jury than we do about vertical uniformity as a policy matter.

8. Distinguishing between substantive and procedural rules. It’s a complicated but clear line once one disaggregates the concepts efficiently.

a. Form of the rule. You first ask what form the rule takes. What does the rule on its face purport to do? If it purports to regulate what goes on in court, it’s procedural in form. If it purports to affect what goes on in the world at large, it’s substantive in form. Easy line to draw.

b. Purpose of the rule. Next you ask about the purpose of the rule.

(1) Some rules are procedural in form but have substantive purposes. For example, attorney-client privilege deals with what goes on inside the courtroom, but has ramifications outside the courtroom (substantive impacts). Also the statute of limitations (freeing up assets and peace of mind are substantive, while freeing up judicial resources is procedural).

(2) Rules that are substantive in form but procedural in purpose are uncommon. One example is the statute of frauds, which is directed at real world conduct but has both procedural and substantive purposes. Usually rules that are substantive in form are substantive in purpose, but rules that are procedural in form are usually either substantive in purpose or mixed.

c. Effects. Contributory negligence is procedural in purpose, but clearly has substantive effects – it may decide who wins or loses.

· In Guaranty, Frankfurter says that he cares about the effect from the perspective of a lawyer examining it ex ante. If a lawyer will change forum because of the effect of the rule, then you should apply the state rule in the federal court.

9. Hanna v. Plumer (Supreme Court 1965).

· Facts: Hanna had an accident with Osgood and sued Osgood’s estate, represented by Plumer. She sued the estate by leaving notice at Plumer’s house with his wife. This was process was adequate under federal law but not under state law. The question is whether the federal rule had to yield to the state rule.

· How would this turn out under Byrd and York?

a. York: Under York, it’s not outcome determinative – it’s not the kind of rule you’d care about ex ante. You have a state rule that is procedural and not outcome determinative – thus the federal rule applies.

b. York and Byrd don’t apply. The Rules Enabling Act, §2072, is one of the delegations. It is a delegation by congress to the courts of a chunk of congress’s power to make procedure. Those rules of procedure are specified in §2072 and §2073.

· Hanna says that the Rules of Decision Act analysis doesn’t apply when you have a rule under the Rules Enabling Act. Instead, the Rules Enabling Act itself applies.

· Test for whether rule is valid under the Rules Enabling Act. The Sibbach test. “The test must be whether a rule really regulates procedure – the judicial process for enforcing rights and duties recognized by substantive law and for justly administering remedy and redress for disregard or infraction of them.”

a. Procedural in form: It is valid under Rules Enabling Act if rule is procedural in form.

· Hypo: The Supreme Court adopts a rule of procedure saying the P in a civil rights claim must post bond for five times the relief sought. It is procedural in form but substantive in purpose. Would that rule be OK under Sibbach?

a. The question isn’t just whether it’s procedural in form: Congress wouldn’t want to delegate power in this way.

b. The question isn’t whether it has substantive effects: All rules of procedure will have substantive effects. If the language in §2072 meant procedural in form and no substantive effects, all cases would fail the test.

c. Statute of limitations. It is procedural in form with both substantive and procedural purposes. Permissible or not?

d. Inquiry is whether there’s a procedural purpose. Sibbach is understood as requiring the court to find that there is a procedural purpose before it’s allowed. A rule meets the test of §2072 if it’s procedural in form and has a procedural purpose. If it does, we don’t care about additional substantive purposes or substantive effects.

· No rule has been struck down under the Rules Enabling Act. The reason the court adopts that test for Sibbach is because they didn’t want to fight over the adoption of the rules. Most commentators think that’s a wrong interpretation of the Rules Enabling Act, but congress hasn’t seen fit to change it.

· Hanna holds that Rules Enabling Act is governing law: If the Rules Enabling Act applies, the Rules of Decision Act can’t apply.

· Reason for change from Conformity Act (federal courts would adopt rules of the forum where they sat) to the Rules Enabling Act: Horizontal uniformity, uniformity between the federal courts.

a. Concern for uniformity in federal question cases. You had federal law, which is supposed to be the same everywhere, coming out differently depending on what state they sat in. They wanted uniformity for federal question cases.

b. An alternative decision: You could say that’s fine and apply the Rules Enabling Act to federal question cases. But for diversity cases, you could apply the Rules of Decision Act to decide whether to use the rule of the state court.

· Lines of analysis after Hanna.
(1) Is the rule at issue one that was specifically enacted pursuant to the Rules Enabling Act? You can identify those rules because of the way they’re labeled – they’re all in title 28, identified as rules promulgated under the Rules Enabling Act.

(2) Is it a valid rule under the Rules Enabling Act?
· Importance of Hanna. Hanna was an important case because it appeared to free the analysis in most cases from Erie. We’ve moved from Guaranty Trust (applying most state procedural rules) to the other end (because of Rules Enabling Act, we are applying federal procedural rules as long as they are valid under Rules Enabling Act).

10. Walker v. Armco Steel Corp. (Supreme Court 1980).

· Facts: P was injured when nail he was hammering shattered and hit him in the eye. He didn’t serve process within the time allotted by OK’s statute of limitations. P argued it was commenced according to federal law. D argued that under OK law it was commenced upon service.

· P’s arguments: P argues that under Hanna, the federal rule should apply.

· Court reads the Federal Rule narrowly. It says there isn’t actually a conflict between Rule 3 and the service provision. They say that “commenced” in Rule 3 only means commenced for the purpose of other federal rules, not for the purposes of proper service.

a. Court addresses prior cases that found the FRCP had to yield to state rule. The Court said that in the prior cases they only found that the rule didn’t reach as far as the state law.

b. What’s the basis for this move?
(1) Only applies to other time clocks in FRCP. “Commenced” doesn’t mean commenced for statute of limitations purposes.

i. Plain language. Nothing else is provided in FRCP to toll the statute of limitations. The absence of anything else does suggest that one meaning of commencement is for statute of limitations purposes. This is intended to at least toll some statute of limitations.

ii. Legislative history. The legislative history says that service will usually happen so soon after the filing that it shouldn’t be an issue in most cases. It sounds from the advisory note that they intend it to toll the statute of limitations, but aren’t certain if they have the authority to do so – the Supreme Court can decide that they don’t have the authority.

iii. Precedent. The court suggested in Ragan that Rule 3 means that filing of the complaint tolls the applicable statute of limitations. The Court doesn’t address that.

iv. Put together, there is a strong argument against the Court’s interpretation. The conclusion that R.3 does commence an action for the purpose of federal statute of limitations seems pretty much unavoidable.

(2) Only applies to toll statute of limitations in federal question cases.

i. The Court says that even if Rule 3 tolls federal statute of limitations, it doesn’t apply in diversity actions.

· Can the Court’s interpretation be reconciled with the interpretation of Rule 4 in Hanna?

a. Hanna decision. The Court notes in Hanna that there has to be a clash “implicitly, but with unmistakably clarity – that in-hand service is not required in federal courts.” It is implicit because it doesn’t draw a distinction between cases. They are reading the rule literally – if it applies on its face then it applies.

b. Assuming even though nothing in the language says so is inconsistent with Hanna. Hanna said that there is a clash because there’s no distinction between diversity and federal question – our presumption is that the federal rule applies on its face. Once they decided that it applied, all they had to find is that it was valid under Rules Enabling Act. In Walker, they find it’s a fair reading of “commences” that it could mean federal statute of limitations but it should not mean state.

· Alters state substantive law. This rule determines the length of the statute of limitations. With the federal rule the statute of limitations is longer in effect than the state rule. As a practical matter, application of the federal rule is an extension of the statute of limitations which is an alteration of state substantive law.

· Walker changes the rule of interpretation you bring to FRCP. If the competing state rule is procedural, then the federal rule applies. But if it is substantive then the federal rule isn’t meant to apply. In Walker, a state substantive rule would be displaced, so we give a narrowing interpretation of the federal rule. The presumptive rule to give is that they apply as stated on their face. Here, the state rule is substantive in its purpose – thus you interpret the rule so that it shouldn’t apply.

· Footnote 9. Footnote 9 states, “This is not to suggest that the FRCP are to be narrowly construed in order to avoid a direct collision with state law.” It is impossible to reconcile footnote 9 with the opinion. If there is one thing they’re doing with the opinion, it is giving it a narrow interpretation.

· Is this a sensible rule of interpretation? 

a. Federal courts can do this better. There might be some cases where we want a federal rule to apply despite it being a diversity case. We may want to preserve the authority for the courts to do it themselves under the Rules Enabling Act. They have a better sense of what rules are best for courts and they can do it more quickly and efficiently than congress can. But for all the reasons that make Hanna a questionable decision in the run of cases, we want a presumption that they have not done that.

b. Clear statement rules. Clear statement rules say that we’ll assume you mean x unless you specifically say “not x.” There are ways of forcing whoever the lawmaker is to think about the problem and let us know that they have thought about it. Insofar as Hanna suggested that we assume it all the time, the decision was bad. We should actually assume that the rules don’t do that. If they say it clearly enough, we’ll find that they did it, and feel better because they’ll have thought about that problem specifically.

11. Recap.

a. What’s the source of the federal rule? Is it under the Rules Enabling Act, or does it come from another source?

b. If rule doesn’t fall under Rules Enabling Act.

(1) We ask if the state rule is substantive or procedural (Byrd). We look at its purpose. If state rule is substantive, we apply state law. If the state rule is procedural, we ask if it’s outcome determinative.

(2) Is out outcome determinative? If not, federal law applies (Byrd and York). If yes, we balance (Byrd). We still don’t know a whole lot about how that balancing works.

c. If the rule is enacted under Rules Enabling Act.

(1) Is it a valid rule (Sibbach)? If not, apply the state rule. (If you decide it’s not a valid rule in a federal question case, you wouldn’t use state law. You’d apply federal common law.) Not an important question because no rule has ever been held invalid.

(2) Is the state rule substantive or procedural? If procedural, apply the federal rule (Hanna). If it’s substantive, interpret the federal rule narrowly – Walker (applies to burdens of persuasion, evidence rules, etc).

12. Burlington Northern Ry. v. Woods (Supreme Court 1987).

· Facts: P brings diversity action in AL federal district court. P wins at trial court and wins appeal. P moves for 10% penalty required by AL when D unsuccessfully appeals money judgment.

· Under previous analysis, how should the case be decided?
a. It falls under Rules Enabling Act.

b. It’s a valid rule because it’s procedural in form (regulates what goes on in the trial court or discovery before trial), and does it have a procedural purpose.

c. Is it substantive or procedural? It serves both procedural and substantive purposes. The procedural purpose is allocation of resources, but Alabama said it’s also a way to provide P’s with additional damages for having to defend the judgment on appeal.

d. Under previous analysis, you would interpret the federal rule not to apply, and apply the state rule.

· Court’s decision in Burlington Northern. They found that Rule 38 conflicts with state law, and held that the federal law governs.

· This decision conflicts with Walker: You can’t reconcile these two cases – Burlington places the “state rule substantive or procedural” part of the test into doubt.

13. Stewart Organization, Inc. v. Ricoh Corp. (Supreme Court 1988). Extends Hanna line from Rules Enabling Act to federal statutes generally.
· Facts: K includes a forum selection clause. Deal goes sour and P brings diversity action in AL federal court. D moves for transfer from AL to NY under forum selection clause. District Court denies D’s motion because AL law disfavors forum selection clauses. They say they know it’s in the K, but they won’t enforce that clause. Conflict is between AL common law and §1404.

· Hypo: P and D from NY sign K about copiers to be sold in NY, and business is transacted in NY. Suit brought in AL. AL would transfer based on forum non. They wouldn’t enforce the transfer selection clause, but would transfer because it’s an inconvenient forum.

· Test for whether a clash between federal and state law exists. “The ‘direct collision’ language, at least where the applicability of a federal statute is at issue, expresses the requirement that the federal statute be sufficiently broad to cover the point in dispute.” There need not be a conflict – they both only need to be sufficiently broad to cover this dispute.

· Result of previous analysis.

a. Not under Rules Enabling Act.

b. It’s substantive – it’s about regulating bargaining power and trying to protect parties in contractual relations (i.e. from adhesion provision in Burger King). Irrelevant if there’s also a procedural purpose, because federal concerns are only strong enough when state concerns are only procedural in purpose

· Rule. The Court states that the Hanna line is extended from just the Rules Enabling Act to federal statutes generally. This has really changed the analysis. They’re now asking if congress could enact this constitutionally – if so, it should apply. The court has, from York, relentlessly marched in the direction of applying more and more law as against state rules. If there’s a federal procedural rule that covers the point in issue, we’ll apply it even if the state rule is substantive.

· Doesn’t tell what to do about Walker. They don’t tell what you should do when the clash is between a federal rule of procedure and a state rule with substantive purposes.

14. Gasparini v. Center for Humanities (1996).

· Issue: Issue in Gasparini was standard to be applied to a new trial motion for a damage award. NY passed a statute saying that the appellate court should determine whether trial court deviates materially from what should be reasonable, which is more lax standard than the federal standard, which is an “against manifest weight of the evidence” standard. The question is what standard the federal court applies on appeal in a diversity case.

· The source of the federal standard is federal common law. We could just get rid of the common law rule test and ask if it’s a legitimate federal common law rule. Court could have completed the transition since Hanna to recognize that the only question is whether it’s a legitimate federal rule. However, Congress has continued to defer to the states, which is a reason to stay on common law side of the balance.

· Application of the test.

a. It’s procedural in form. The purpose is to minimize the amount that juries get carried away, thus also procedural in purpose. (We don’t care whether the effects are procedural.)
b. It’s outcome determinative – thus we apply the balancing guidelines in Byrd.

c. Balance: Byrd was an either/or choice. Here the trial courts can apply the NY state standard, preserving the federal standard for appeal. The federal District Court applies the state law standard, and the appellate court applies the federal standard.

