Civil Procedure Outline: Fall 2003
Pleadings

[The Complaint]

Pleadings are written papers exchanged by the parties which set forth the parties’ legal and factual contentions.  Under the Rules, there are usually two pleadings: complaint and answer (sometimes also reply, when counter-claims are involved.)  They are used to (1) give notice, (2) frame issues, (3) disclose evidence.

Filing a complaint formally commences a lawsuit.  §8 requires only a “short and plain statement of the claim showing that the pleader is entitled to relief.”  A claim is a statement of facts that, if proven true, entitles Π to judgment under substantive law, unless Δ can raise a defense to absolve himself.  The complaint contains both facts and conclusion (and prayer,) but Π does not need to plead the substantive law. ( The test of sufficient complaint: setting out enough for the Δ to defend himself.
§12(b)(6) motion is a “motion to dismiss for failure to state a claim upon which relief can be granted.”  In deciding a 12(b)(6) motion, we ask if the complaint states the claim if all allegations are taken to be true.  Δ does not attack the substantive law now.  If §12(b)(6) doesn’t dictate this, but usually 12(b)(6) is granted with leave to amend, unless Π absolutely can’t state a valid claim.
Dioguardi v. Durning: Self-representing Π Dioguardi writes a rambling complaint which is dismissed on Δ’s 12(b)(6) motion.  2d Cir. reverses, finding that Π has stated enough to withstand a 12(B)(6), since the Rules do not require pleading “facts sufficient to constitute a cause of action.” ( Modern procedure calls for notice pleading rather than old detailed fact pleadings.  This is underscored in Conley v. Gibson, stating that only a simple notice pleading (as demonstrated by the forms) is required, and that this is possible because of discovery and other pretrial procedures.

Because of modern notice pleading, §12(e) motions for more definite statement are now disfavored, and only used where the pleading is so vague and ambiguous – such as Dioguardi – that the Δ cannot answer.
Garcia v. Hilton Hotels International, Inc. is a slander case.  Elements to a slander claim: (1) publication of (2) oral statements that are (3) defamatory in nature and (4) cause injury.  Π sets out two claims, that he was “falsely and slanderously” accused of procuring prostitutes in (1) discharge and (2) unemployment hearing.  Δ files §12(b)(6) motions for both, and §12(e) motion for more definite statement.  Court granted motion to strike claim (2) because statements made at “legislative or judicial proceeding” shall not be deemed malicious and therefore absolutely privileged.  (Kramer: this is wrong because the privilege could still be lost if Δ abused it.  12(b)(6) should be denied.)

On claim (1), court denies 12(b)(6) motion because “slanderously” implies all the elements of the slander claim.  But it grants §12(e) because the complaint (having stated more than minimally required) indicated possibility of a conditional privilege defense, and Δ should be given enough details to respond.  Kramer: this is wrong because (1) court shouldn’t read into the complaint what wasn’t pleaded, and (2) granting §12(e) defeats notice pleading and invites parties to plead particulars.  (However, if Π pleads more than needed, e.g., that the defamatory comments were made in an employee meeting, then judge may entertain what’s in the pleading and consider the conditional privilege defense.)
Note: although parties may want to make Rule 12 motions sequentially to drag out time, §12(g) requires that all such motions be made at the same time or considered waived, except (1) failure to state a claim upon which relief can be granted, (2) failure to join indispensable party, and (3) failure to state a legal defense to a claim – can also be raised in motion for judgment on the pleadings or at trial on the merits.  Additionally, lack of subject-matter jurisdiction may be raised at any time.
(1) §8 created notice pleading to prevent wasting time in the pleading stage.  Successful.

(2) Notice pleading allows Π to plead vaguely and survive 12(b)(6) motions ( frivolous claims ( unjust settlements.  §11 is created to prevent these problems.
In American Nurses’ Association v. Illinois, the sex discrimination class action complaint is dismissed in trial court on Δ’s 12(b)(6) motion because complaint pleaded a comparable worth case, and failure to pay according to comparable worth does not violate Title VII.  Π appeals, 6th Cir. reverses and remands, holding that 12(b)(6) should be denied and allow Π to prove an intentional discrimination case.  The problem here is that Π pleaded too much – it clearly alleged intentional discrimination claim, but the overall tenure of the many allegations is comparable worth.  The language of Title VII covers intentional discrimination but not comparable worth.  Nevertheless, the court finds that there is enough in the complaint for an intentional discrimination case, and Π should be given a chance to prove it.
12(b)(6) is where the law is made – where parties argue over what the law means, does, requires.  Here there are arguments to be made on both sides as to whether Title VII should be interpreted to include comparable worth, even though the language and legislative history is silent.  The court does not extend Title VII’s reach, probably because this is a task better left to the legislature.
Suppose complaint is dismissed with leave to amend because comparable worth theory is invalid, Π has a few options:
(1) §41(a) voluntary dismissal – this is automatically granted, without prejudice (unless otherwise stipulated,) if only used one.  Π may choose this route and re-file comparable worth in another court if she thinks the theory is very important

(2) Do nothing or refuse to amend the complaint, take the final judgment and appeal – final judgment rule: appeal requires a final judgment.

(3) Take interlocutory appeal provides for appeal before a final judgment in cases of (a) denial and injunctions (pretty severe, requires irreparable harm,) or (b) collateral issue which trial judge deems essential to the case and needs direction (rarely done.)

Main justification for final judgment rule is economy – preventing parties from appealing every little step and abusing the system.  Therefore, interlocutory appeal rarely allowed and harmless error is not reviewable ( parties only have one shot, so should put forth their best case.
[Allocating the Burden of Pleading]

Burden of pleading is the burden of putting an issue into the case in the pleadings.  It is in effect a waiver: if a party chooses not to plead an issue, they can do that, but must bear the consequences.  The consequences, however, are different for Π and Δ.  To win, Π needs to plead everything.  If Π has burden to plead issue A, then failing to plead A could subject the case to a 12(b)(6) dismissal.  The burden of pleading usually also brings the burden of proof – so if Π pleads A but fails to prove it, he could then lose by a directed verdict.  Δ, on the other hand, can win by raising an affirmative defense in the pleading OR by convincing the jury that Π fails to prove his claim.  If Δ fails to prove a defense he raises, it is not fatal.

Generally, burden of pleading is on Π to state the core elements of his claim.  The issue of allocating burden of pleading involves only issues outside these core elements.  Factors to consider (when the statute is silent) include: (1) access to evidence, (2) probabilities (burden to the party statistically less likely to be true), and (3) public policy.  Policy concerns are used in close cases to break the tie in favor of the party whom the policy favors.  Example: if the stronger policy is for protecting people’s reputation, then the burden of pleading in a libel case would shift to Δ.)

In Gomez v. Toledo, Π sues former employer police chief for wrongful discharge violating his right to procedural due process under 42 USC §1983.  Trial court dismissed the case on a 12(b)(6) motion for Π’s failure to plead bad faith.  App. court affirmed.  Supreme Court reversed, holding that the burden is on the Δ to plead good faith as an affirmative defense.  In allocating the burden to Δ, court reasoned: (1) statute is silent on good/bad faith (because it does not consider immunity), (2) precedent allocated good faith as a defense (weak), (3) Δ has better access to evidence (maybe), (4) policy goes both ways.  Kramer: statute came after common law, so where it is silent, follow common law and allocate burden to Δ.  (Rehnquist’s concurrence: burden of persuasion still on Π because after discovery begins, no more discrepancy in access to evidence.)
[Amendments]
The pleading problems are softened by the generous allowance for amendment.  Rationale: parties haven’t yet put in too much time/resources, so neither will be prejudiced by a leave to amend.  §15(a): parties may amend pleadings once as a matter of course before a responsive pleading if served or within 20 days if no response required.  After pleading stage (discovery), amendment can be made by leave of court or other party’s consent, and “leave shall be freely given when justice so requires.”  §15(b): during trial, issues “tried by express or implied consent” may be amended to the pleadings.  To prevent prejudice, court may grant the other party continuance to meet such evidence.  The key issue here: prejudice.
Beeck v. Aquaslide ‘n’ Dive Corp.: Π Beeck sues everyone for his waterslide injury, Δ Aquaslide admitted manufacturing the slide in its reply.  Action commences and the statute of limitations runs.  Δ later discovers it did not manufacture the particular slide and requests to amend its pleading.  Amendment allowed, separate hearing on whether Δ manufactured the slide, finding no, Δ granted summary judgment.  8th Cir. affirms.  Judge rightly grants leave to amend because (1) not a bad faith mistake and (2) no substantial prejudice to Π (still has remedy against other parties,) and (3) denying amendment would seriously prejudice Δ (made responsible for something it didn’t do.)  Note: the statute of limitations is not a problem because (1) §15(c): amendment relates back to date of original pleading so Π still may sue other parties already involved, (2) if there is a fraud claim against a new party, then fraud claim statute of limitations has not yet run.
Standard of review: (1) de novo – for mixed questions, (2) abuse of discretion – for findings of law, (3) clearly erroneous – for finding of facts.  Trial courts given much deference, but appellate review exists to establish uniformity amongst the lower court decisions.
§16 pretrial conferences to are used to keep everyone on the same page through discovery, minimizing variances between pleading and proof  But such variances still occur, because (1) pretrial conferences not always used, (2) evidence/witness may turn our differently at trial, (3) something may come up that wasn’t explored in discovery.  §15(b) provides for amendments to conform to the evidence tried by express or implied consent.  Procedural default – if party does not object, then implied consent.
Moore v. Moore: Δ wife Sidney requests to amend pleading after winning the judgment and file counter-claim for custody, child support, attorney fees, and separate maintenance.  Trial court grants motion to conform because these issues were tried by express/implied consent, then awards Δ everything in her counter-claim.  On appeal, separate maintenance is reversed, all other claims affirmed.  On the propriety of amendment, appellate court finds: 
(1) Child custody – yes, because issue of wife’s custody is implied in husband’s custody claim; no prejudice b/c both parties introduced evidence on qualifications for custody.  
(2) Child support – yes, b/c evidence was presented on child’s financial need and Π did not object ( implied consent.  (But if Π objected, Δ would ask for, and will be granted, amendment.  If Π argues prejudice, court would grant continuance, and there would be no more prejudice.)
(3) Attorney fees – yes, this issue was raised at trial and both parties allowed to present evidence.  
(4) Separate maintenance – no, the issue not inherent in a custody case, and the evidence was relevant to custody and child support ( Π cannot reasonably be expected to object ( prejudice.
§15(b) provides that issues tried by implied or express consent shall be deemed to be in the pleadings, but parties still want to amend so it is clear on the records that these issues were adjudicated ( res judicata.
[Policing the Pleading Process]

The purpose of Rule 11 is to prevent baseless and frivolous lawsuits that would otherwise run up costs, waste court resources, and lead to unfair settlements.  It is a remedy to the downside of §8 notice pleading, requiring Π to come to court with better-developed theory through more investigation.  It is not, however, a return to code pleading, and therefore not meant to bar meritorious claims.  In regulating the pleadings, §11 imposes sanctions so that parties can regulate themselves, instead of having courts do it.

§11 created several problems: (1) created satellite §11 litigation (this is starting to die down); (2) created overdeterrence barring meritorious claims (we don’t want to impose investigation requirements that are too strict, because lawyers should be advocates, not judges); (3) changed the culture of judges (judges started imposing sanctions out of impatience with sloppy lawyering – the down-shifting 1993 amendment is a response to this problem.)  
1983 and 1993 amendments introduced these major changes: 

(1) Applies to every paper file except discovery motions, 

(2) Requires reasonable pre-filing investigation of facts and law
(3) Claim needs to be properly researched and subject to objective reasonableness test

(4) Claim can’t be for a bad purpose

(5) Expanded sanctions

The present Rule 11:
(a) All papers filed, except discovery motions (§11(d)), must be signed by at least one attorney (or by self-representing party.

(b) The signer certifies that to the best of his knowledge, information, and belief formed after reasonable inquiry, that such paper:
(1) Is not presented for improper purpose, 
(2) The legal contentions are warranted by law or non-frivolous argument, 
(3) The factual contentions have evidentiary support or likely to have such support after discovery, 
(4) Denials of factual contentions have evidentiary support or reasonably based on lack of knowledge.
(c) Court may impose sanction on the attorneys, law firms, or parties in violation of §11(b). 

(1) Sanctions may be initiated:

(A) By motion – the other party has 21-day safe haven after service of motion to withdraw or correct challenged paper; if granted, court may award fees associated with making/opposing the motion. 
(B) Sua sponte – imposed only when conduct “akin to a contempt of court;” must allow party to show cause why it has not violated §11(b).
(2) Court has broad discretion over what sanction to impose – only limited to “what is sufficient to deter repetition of such conduct.”  Except: (A) no monetary sanction on a represented party, (B) no monetary sanction on court’s own initiative except where court issues sanction order before voluntary dismissal or settlement. 

(3) Court must issue an order describing the conduct violating §11(b) and explain basis for the sanction imposed.
Surowitz v. Hilton Hotels Corp.: Π Polish immigrant Surowitz files shareholder derivative action.  A required verified complaint by the shareholder is filed, with attorney Brilliant’s signature and Π’s verification affidavit.  But trial court found that she did not seem to understand her claims, so holds that the affidavit is false, and dismisses the case with prejudice.  App. court affirms, Supreme Court reverses.  Test of §23(b) verification requirement: Π’s good faith belief when she signs the pleadings.  Kramer: this is making the rule meaningless in an effort to protect the little guy, doing nothing to prevent the obviously frivolous, “pure heart empty head” lawsuits.
(1) §23(b)’s verification requirement is to prevent “strike suits,” not to bar meritorious suits.

(2) Administrability: the strict, objective rule is easier to administer; court’s subjective “good faith” rule harder, more expensive to administer, and can never prove to certainty.

(3) Trial court’s dismissal was with prejudice because affidavits are made under oath, and a false affidavit is perjury.  This encourages lawyers to explain to their clients, preventing strike suite.

Hadges v. Yonkers Racing Corp.: Π Hadges brought two actions against Δ YRC: (1) federal action for violation of procedural due process (42 USC §1983), which was dismissed for lack of state action; and (2) state action, which also failed.  Π sought to reopen the federal action on a §60(b) motion with an affidavit from a separate action against Meadowlands, showing YRC’s state action.  With the §60(b) motion, Π and attorney Kunstler signed statements saying Π has not worked for four years, and submitted a scratch sheet allegedly from 1989.  YRC replied to the motion showing Π has worked and that the scratch sheet was fraudulent, moving for dismissal and §11 sanction.  RE: scratch sheet misrepresentation, Hadges admitted the mistake but submits an affidavit that another one exists.  Kunstler argued that he didn’t know and it didn’t matter.  Trial judge denied Π’s §60(b) motion and eventually imposed $2,000 fine to court on Hadges and censures Kunstler for misrepresentation.  2d Cir. reverses the §11 sanctions.
(1) Sanction against Hadges reversed: (a) if by YRC’s motion, Hadges didn’t get a 21-day safe harbor, (b) if sua sponte, Hadges’ conduct not “akin to contempt of court.”
(2) Sanction against Kunstler reversed: Trial court found that Kunstler did not meet his pretrial investigation requirement.  App. court: there’s always more investigation that can be done.  If it turns out that there is reasonable objective basis to believe your client (Hadges’ affidavit), then no further investigation is required.
(1) Rationale for safe harbor period: prevents parties from using §11 to harass (thus not required for sanctions sua sponte.)  21 days allow some problems to be resolves without court intervention.

(2) Downside of safe harbor rule: allows parties to inflict harm w/o punishment.  But court still has inherent power to impose sanctions from §1927, not replaced by §11.

(3) Rationale for “akin to contempt” rule: court only sanction sua sponte when it is sanctioning against harm to the court.  Harm to the parties should be left for the parties to raise by motion.
(4) Monetary sanctions should usually be fine to court, because purpose of §11 sanction is to deter, not compensate.  Fee-shifting allowed if you clearly did something to run up the other side’s costs (fee necessary for deterrence.)  This prevents lawyers from abusing §11 for money.
(5) Purpose of §11: (a) prevent frivolous litigation (( argument for requiring more investigation), (b) promote efficient litigation (( argument against requiring too much investigation.)  Hadges: court won’t inquire about the adequacy of pretrial inquiry if “objectively reasonable evidentiary basis” is demonstrated later.
Discovery

Main purposes/functions of discovery:

(1) Facilitate issue-framing (as opposed to doing this in pleadings)

(2) Facilitate summary judgment

(3) Facilitate settlement (revealing what the other side has allow better assessment of value)

(4) Eliminate surprises at trial
All discovery rules represent a compromise between two competing interests:
(1) Full disclosure – the more disclosure the better

(2) Adversarial system – prevent one side from benefiting from the other side’s work

( Discovery is an aid, not a crutch.  It is not meant to save you from doing you own investigation/research, but should be used to obtain what you can’t get yourself.

(1) Although discovery serves these purposes, it also provides tools for abuse, where parties can coerce unjust settlement but running up costs.
(2) In practice, discovery is seldom reviewed by appellate courts.  As a result, most discovery problems are harmless.
[Discovery in General]

§26(a): Required Disclosures

(1) Initial Disclosures: Must disclose within 14 days of §26(f) conference, unless objected to.

(a) Name, address, phone number of individuals likely to have discoverable info which disclosing party may use + subject of the information – unless solely for impeachment
(b) Copy or description by category and location of all documents and tangible things in the possession, custody, or control of disclosing party – unless solely for impeachment
(c) Computation of damages + document/evidence that computation is based on
(d) Insurance policy
(e) Proceedings exempt from initial disclosure – 8 simple actions such as: administrative review, habeas corpus, benefit payments, student loans, arbitration award enforcement
(1) Insurance information is required because: (a) may speak to party’s level of care, (b) may facilitate settlement, (c) insurance companies often control the litigation, and Π needs to know who to talk to.  However, this information is inadmissible at trial b/c possible jury prejudice.

(2) Other financial information usually not discoverable unless would reasonably lead to admissible evidence.  However, where punitive damages are sought, financial information may be discoverable to determine how much damages is enough to punish Δ.

(2) Disclosure of Expert Testimony

(a) Must give identity of experts who may be used at trial

(b) Written report prepared and signed by expert witness: all opinions and their bases.  Also must disclose qualification, pay, publications, list of other cases in which expert testified

(c) Disclosure to be made as ordered or at least 90 days before trial.  If used only to contradict other side’s evidence, must disclose within 30 days of the other party’s disclosure.
Three types of expert witnesses:

- Retained, to be called at trial ( Required disclosure ( Identity and written report

- Retained, not called at trial ( Discoverable only under exceptional circumstances

- Not retained/specifically employed ( Not discoverable

(3) Pretrial Disclosures: must disclose evidence to be used at trial at least 30 days before trial unless solely for impeachment.
(a) Name, address, phone number of witnesses, identifying which witnesses expected to use, which may be called when needed
(b) Designation of witness whose testimony will be presented by deposition, and transcript (if not stenograph)

(c) Identification of documents and exhibits, designating which expected to use, which to be used as needed

Objections: within 14 days of disclosure, other party may raise objections to use of deposition or admissibility of evidence, or else waive such right (unless excused for good cause).
(4) Form of Disclosures: must be written, signed, and served
(5) Methods to Discover Additional Matter: additional matters may be discovered by the 5 devices
Timing of §26(a) required disclosures:
- Initial disclosure: Within 14 days of §26(f) conference

- Expert disclosure: At least 90 days before trial

- Pretrial disclosure: At least 30 days before trial

§26(b): Discovery Scope and Limits

(1) In General: Any matter not privilege, relevant to the claim/defense of any party, and (for good cause,) court may order discovery on any matter relevant to the subject matter.  Relevant information need not be admissible at trial as long as reasonably calculated to lead to admissible evidence.  (Kramer: the test is relevance, not admissibility at trial.)
(2) Limitations: Court may limit discovery if:
(a) Unreasonably duplicative or better obtainable from another source

(b) Party had ample opportunity to discover the information

(c) Burden/expense of discovery outweighs benefits

(3) Trial Preparation: Materials
(a) A party may discover documents or tangible things otherwise discoverable under §26(b)(1) prepared in anticipation of litigation or for trial by or for another party or its representative if the discovering party shows substantial need and is unable to obtain substantial equivalent without undue hardship. (3-part test for overcoming work product!
(b) Court shall protect against disclosure of attorney/representative’s mental impressions, conclusions, or legal theories concerning the litigation.

(c) A party (or a third party, by request,) may obtain his own prior statement without required showing.  Such statement is a signed written statement or a record of oral statement concerning the action or its subject matter.  (Court may order deposition to be taken before statement is produced, to prevent witness-coaching against fair impeachment.)
Work Products:

(1) Purposes of protecting work product: (a) protect the adversarial system and make each party do its own work; (b) protect lawyers’ thought process, allowing them to fully explore the strengths and weaknesses of their case.

(2) Because the allowed discovery of work products is a compromise between the interests of full disclosure and preserving the adversarial system, all arguments regarding work product involves a balancing of these interests.
(3) Mental impressions and opinions are absolutely protected, including written statements, private memoranda, and personal recollections prepared/formed by person working on a case.
(4) Facts acquired during investigation and legal conclusions must be disclosed – that is, though documents and tangible things are protected, their contents are not, because there is strong need here for full disclosure.
(5) Interrogatories: this device discloses the information while protecting the actual documents and the lawyer’s mental impressions and inferences.  It affords two protections: (a) the discovering party must ask for the information, (b) disclosing party can frame its answer to not reveal more.
(6) What tends to constitute substantial need? (a) fading memories (strong need esp. if eyewitness, b/c primary evidence), (b) hostile witness (may not give substantial equivalent), (c) impeachment (weaker b/c secondary evidence – need to show reason to doubt & importance of witness).
(7) Party can get protected work product by: (a) showing substantial need, or (b) getting document through the sympathetic witness, who has a right to her deposition. ( Court may order opposing party to depose the witness before she obtains her previous deposition.
(8) Witness statements taken by the other side: (a) existence and content must be disclosed, though the statement itself is protected; (b) statements are discoverable if witness is no longer available or if not having the statement is prejudicial.

(9) Parties may still want other side’s previous witness statements even though the witness is accessible because: (a) fading memory (memory may be fresher right after the event), (b) impeachment.
(10)Loophole: a witness may obtain his own deposition and give to other party (unable to prohibit this.)

(4) Trial Preparation: Experts

(A) Party may dispose any expert who may be used at trial.  If report required, may not depose until after report provided.  (Adv. Note: deposition needed to prepare for effective cross-examination.)
(B) If expert is retained or specifically employed in anticipation of litigation or in preparation for trial but is not expected to be called as witness at trial, then discovery available only upon showing of exceptional circumstances which makes obtaining facts/opinions by other means impracticable.  (E.g., only one expert in the field.)
(C) Discovering party must pay expert.

(1) Adv. Note: Experts informally consulted but not retained or specifically employed in anticipation of litigation or in preparation for trial is not discoverable.   This is because (i) there are many experts that parties can find and we don’t want one party to have free ride, (ii) we don’t want to over-deter  parties from informal consultation for fear of discovery of adverse opinion.
(2) Determining whether retained/specifically employed: (i) dominant motivation of the employment, and/or (2) judge makes ad-hoc weighing of needs (disclosure or otherwise).  If an employee does more than serve as witness and give testimony, then not an expert, not protected.

(5) Claims of Privilege or Protection of Trial Preparation Materials: Party claiming privilege or protection of otherwise discoverable material must (a) expressly so claim and (b) describe the material to enable other parties to assess the applicability of privilege/protection.
§26(c): Protective Orders

Upon motion by a party or the person from whom discovery is sought, and for good cause shown, court (in which action pending or within which deposition is to take place) may issue protective order to protect part from annoyance, embarrassment, oppression, or undue burden/expense, including:

(1) No discovery

(2) Discovery under specified terms and conditions
(3) Discovery only by a method other than sought

(4) Scope of discoverable matters limited

(5) Discovery conducted with only the persons designated by court present

(6) Deposition to be opened only by court

(7) Protect or designate manner of revelation of trade secrets or other confidential research, development, or commercial information

(8) Parties file sealed information simultaneously to be opened as directed by court

If motion denied, court may order discovery and award expenses related to the motion.

§26(d): Timing and Sequence of Discovery
Parties may not seek discovery before §26(f) conference, except where authorized by rules or agreement of parties.  Discovery device may be used in any sequence.
§26(e): Supplementation of Disclosures and Responses

Disclosing party has duty to supplement or correct disclosed information under court order or if:
(1) §26(a) required disclosure information subsequently becomes materially incorrect or incomplete and the changed information is not otherwise made known to other party.  This includes the report and deposition of expert witness.

(2) Prior response to interrogatory, request for production, or request for admission subsequently becomes materially incorrect or incomplete, and the change is not otherwise made known to other party.

§26(f): Conference of Parties; Planning for Discovery

ASAP or at least 21 days before a §26(b) scheduling conference, attorneys and unrepresented parties must meet to discuss: claims/defenses, settlement, and attempt in good faith to agree on a discovery plan (time, scope, limitations to discovery.)  The discovery plan must be submitted to court within 14 days, unless otherwise provided in local rules.
§26(g): Signing of Disclosures, Discovery Requests, Responses, and Objections
(1) All required disclosures (§26(a)(1)) and pretrial disclosures (§26(a)(3)) must be certified with attorney’s signature that to the best of signer’s knowledge, information and belief, the disclosure is true at time when made.
(2) All discovery request, response, or objection made must also be certified that to the best of signer’s knowledge, information, and belief, the thing is: 

(a) Consistent with the rules or a good faith request for their extension

(b) Not interposed for improper purpose (harassment, delay, increase in cost)
(c) Not unduly burdensome or expensive, given the case

An unsigned request/response/objection shall be stricken (if not signed after notice) and other party is not obliged to act on it.

(3) Court may impose sanctions for certification made in violation of this rule.

[Discovery Devices]
(1) Depositions: oral and written


§27, 28, 30, 31, 32
(2) Interrogatories




§33
(3) Production of documents/tangible things

§34
(4) Physical/mental examination


§35
(5) Request for admission



§36
[Depositions]
§27: Depositions Before Action or Pending Appeal

Party/person expecting to be a party may petition to take deposition before action or pending appeal only where perpetuation of testimony is necessary to prevent a failure or delay of justice, where it would be lost if not taken at this early point.  (Example: witness seriously ill or leaving the country.)  Deposition taken under appropriate rules may be used in any subsequent action involving same subject matter.

§28: Persons Before Whom Deposition may be Taken

Deposition shall be taken before an officer authorized to take oaths or person appointed by the court in which action is pending.  Deposition may be taken in foreign countries.  Deposition may not be taken before a relative/employee/attorney/counsel of a party or its attorney, or before a person with financial interest in the action.

§29: Stipulations Regarding Discovery Procedure

Parties may by written stipulation (1) provide that deposition before taken before any person, at any time/place, upon any notice, in any manner, and (2) modify other discovery rules.  (Parties encouraged to agree on less expensive ways to get information.)
§30: Depositions Upon Oral Examination

(a) When Depositions May Be Taken; When Leave Required
(1) Party may depose any person, except in sub (2).  May compel witness attendance by subpoena (§45).  (Shouldn’t have to subpoena party deponent – uncooperative party may get §37 sanction.)
(2) Must obtain leave of court is deponent is in prison or it, without parties’ stipulation:

(A) More then ten depositions

(B) The person has already been deposed in the case

(C) Party seeks to depose before time specified in §26(d), except where witness is going to leave country and become unavailable.
Attorneys cannot be deposed to disclose information – would undermine the heart of work product protection.  (Hickman was replaced by §26(b)(3), which is silent on this issue b/c nobody tried to do it.)
(b) Notice; Recording; Production of Documents/Things; Deposition of Organization; By Phone

(1) Party wishing to take deposition shall give notice to all other parties.  If seeking subpoena duces tecum, designation of the materials sought must be included in notice.  (Note: now subpoena to bring something doesn’t have to be tacked to a subpoena.)
(5) Notice to party deponent may be accompanied with a request to produce document/tangible things at the deposition, under §34.

(6) Party may request to depose an organization (corporation, partnership, association, government agency) and describe matter sought.  The organization shall designate officer(s) to testify on its behalf to matters known or reasonably available to the organization.

(7) Parties may stipulate for deposition may be taken by phone or other electronic means, or court may so order upon motion.

(c) Examination, Record, Oath, Objections

· Examination and cross-examination as at trial.

· Objections made shall be recorded, but deposition shall go on (witness must still answer).

· Instead of participating in the oral examination, parties may serve written questions in sealed envelopes on the party taking deposition.  Witness’s answer shall be recorded verbatim.
(d) Schedule and Duration; Motion to Terminate or Limit Examination

(1) Objections during deposition must be concise and non-argumentative.  Person may instruct deponent not to answer only when necessary to (a) preserve privilege, (b) enforce court’s limitations, (c) §30(d)(4).

(2) Deposition limited to one day of 7 hours, unless otherwise authorized by court or stipulated.

(3) Court may sanction any conduct that frustrates fair examination of the witness.

(4) Any time during deposition, on party or deponent’s motion, court (of action or deposition) may order deposition to cease or be limited, if deposition is conducted in bad faith, or in manner to unreasonably annoy, embarrass, or oppress the deponent or party.  Deposition shall be suspended to allow time for such motions.
(e) Review by Witness; Changes; Signing

If requested before end of deposition, deponent shall have 30 days after record available to review the deposition and make signed statement of changes, if necessary, reciting the changes and reasons thereof.

(g) Failure to Attend or to Serve Subpoena; Expenses
(1) If party giving notice of taking the deposition fails to attend, and the other party shows up, court may order the party giving notice to pay other party’s expenses
(2) If witness fails to show up because notice-giving party fails to serve subpoena, and the other party shows up, court may likewise order costs.

§31: Depositions Using Written Questions

(Essentially the same as oral deposition, except discovering party has less flexibility.  Purpose is to depose distant non-party witnesses – since only parties may be served with interrogatories.)

(a) Serving Questions; Notice

(1) Party may take written depositions of any person, except in (a)(2)

(2) Same as §30(a)(2) – court permission required for: more than 10 depositions, party already deposed, and early deposition

(3) Notice shall be served on all other parties.  Party may depose organizations.  (Same as §30)

(4) Within 14 days after notice and questions served, a party may serve cross questions upon all other parties.  Within 7 days of cross questions, parties may serve redirect question.  Within 7 days of redirect questions, may serve recross questions.

(b) Officer to Take Responses and Prepare Record – a copy of notice and all questions served shall be given to officer, who will promptly take deposition and prepare record.
§32: Use of Depositions in Court Proceedings

(a) Use of Depositions
At trial, motion hearing, or interlocutory proceeding, deposition may be used, as though witness was present and testifying, against any party who was present at the deposition or had notice thereof:
(1) Any deposition may be used by any party to contradict/impeach deponent as witness

(2) Deposition of a party or a party organization may be used for any purpose

(3) Deposition of a witness, whether or not a party, may be used for any purpose if:

(A) Witness is dead; or

(B) Witness is 100 miles away from courthouse or out of the U.S.; or

(C) Witness is unable to attend (age, illness, infirmity, imprisonment); or

(D) Party offering deposition unable to get witness to come by subpoena; or

(E) Exceptional circumstances – justice so requires.

(b) Objections to Admissibility

Deposition inadmissible if evidence would be inadmissible had witness been present.

(d) Effect of Errors and Irregularities in Depositions

(1) Notice – objections waived unless made in writing and promptly served.
(2) Disqualification of Officer – objections waived unless made before deposition or ASAP.

(3) Taking of Deposition:

(A) Objections to substance (competency of witness, competency/relevancy/materiality of testimony) is not waived unless immediately curable.

(B) Objections to form (of deposition, questions) are immediately curable, therefore waived unless made at the time.

(C) Objections to form of written questions are waived unless served in writing under §31(a)(4).
(1) When in doubt, it’s always safer to object.

(2) The limit on the use of deposition at trial ( court places importance on the testimony of a live witness.  This is because jury can better determine the credibility of a live witness’ testimony.  If testimony not made at trial, then it’s hearsay and presumably inadmissible.
(3) Cannot present evidence at trial of what B said through witness A’s testimony/deposition because hearsay objection is not waived even if not made at deposition.  However, such questions may be asked at deposition because may lead to meaningful disclosure.

(4) If the error/irregularity can be cured at the time, then objection must be raised at deposition, or else waived.  If it cannot be cured at the time, objection is not waived.

[Interrogatories]

§32: Use of Depositions in Court Proceedings

(a) Availability
Parties may serve, after 26(f) conference, up to 25 interrogatories (including subparts) without leave of court or stipulation.  Leave to serve more is granted consistent with §26(b)(2) (not harassment, delay,…).

Adv. Note: Interrogatories cannot be used as tool of harassment – parties cannot join separate subjects as “subparts”, and the grant of more interrogatories is under judicial review.
(b) Answers and Objections

(1) Interrogatories shall be answered fully, under oath, unless objected to.  If objecting, must answer the part not objectionable and state the reasons for objection.

(2) Signed by person answering and attorney.

(3) Answers shall be served within 30 days, unless by leave or stipulation.

(4) Objections must be specific.  Objections not timely raised are waived unless excused for good cause shown.

(5) Party serving interrogatory may move for §37(a) sanctions RE: objection or failure to answer.

(c) Scope; Use at Trial

· May relate to matters discoverable under §26(b)(1).   Answers may be used at trial.  
· Interrogatories are not necessarily objectionable merely because they involves opinion or contention relating to fact or application of law to fact, but court may order that such interrogatories need not be answered until designated discovery completed or later.
Note: Opinions/contentions must be answered, but the party answering the interrogatory can frame his answer carefully as to not reveal more than necessary – balance of disclosure and attorney’s freedom to explore his case.
(d) Option to Produce Business Records

Where answer is to be found in business record, and the burden to searching through it is the same for party serving interrogatory and the party served, the answering party may specify where the answer is to be found (detailed enough so that they can find it just as easily) and allow the discovering party to do the research.
[Production of Documents/Tangible Things]

§34: Production of Documents and Things; Entry Upon Land for Inspection and Other Purposes
(a) Scope

Party may serve request to (1) inspect/copy/test… and documents or tangible things or (2) permit entry upon land or other property within the possession, custody or control of the party served, and within the scope of §26(b).

Hart v. Wolff: if Δ doesn’t have actual possession of the requested documents, but has the influence to get them, he should be deemed as having control over them, and must produce.  After 1991, Π can simply send the non-party Washington company a subpoena to produce the documents.

( If the discovered can get the document more easily/inexpensively, then he should be compelled to produce.  If the discovering party can get it just as easily, she should get it herself.

(b) Procedure

· The request shall set specify the items with reasonable particularity, and a reasonable time, place, manner for inspection.  Party served shall respond within 30 days, unless otherwise by court order or stipulation.

· If objecting, specify with reasons and permit inspection other parts.  Serving party may move for §37(a) sanction RE: objection or failure to permit inspection.
· Documents shall be produced for inspection as kept in the usual course of business, or organized and labeled according to the request.

(c) Persons Not Parties

Persons not parties may be compelled to produce documents/things under §45.

[Physical/Mental Examination]

§35: Physical and Mental Examinations of Persons
(a) Order for Examination

When the mental/physical condition of a party or a person under the custody or legal control of a party (e.g., child) is in controversy, court may order the person to submit to mental or physical examination by suitably licensed/certified examiner.  The order may be made only by motion for good cause shown, and upon notice to the person to be examined and all parties.

(1) Party seeking examination must affirmatively show: (a) in controversy (b) good cause.  Concern over privacy and harassment ( we want to discourage the use of physical/mental examination.

(2) “In controversy” automatically satisfied if issue is in the pleadings.  If not, then trickier.

(3) “Good cause” requires a weighing of cost (intrusiveness, violation of freedom of religion, etc.) and benefits (need for the information).

(4) Need: (1) importance of the information to the case, and (2) whether there are other ways to obtain it.

(5) Party who refuse to cooperate under an order to submit to physical/mental examination can be sanctioned under §37(b)(2), but not contempt, because court can’t coerce you to give up privacy.

(b) Report of Examiner

(1) If the person examined or the party producing him requests, the discovering party shall deliver a copy of the written report.  Upon such delivery, the discovering party may request any previous/subsequent reports of that party/person on the same condition.

(2) By requesting and obtaining a report, the examined person waives any privilege she may have with every person who examined/examines her on the same condition.

(3) Same rule applies to examinations by parties’ agreement.
(6) If examinee requests a copy of the report, he loses privilege to all his own reports in this and any other lawsuits on same subject matter (res judicata).

(7) §35(b)(1) waiver is really a rule for disclosure, as people will almost always want a copy of their medical examination (because too risky not knowing what other side has).
[Request for Admission]
§36: Requests for Admission
(a) Request for Admission
· Party may serve upon any other parties written requests of admission of the truth of any discoverable matters under §26(b)(1), relating to the statements or opinions of facts or of the application of law to fact.
· Matters are deemed admitted unless an answer or objection is served within 30 days.
· Objections must state reasons.  The answer shall specifically deny or explain in detail why the party cannot truthfully admit or deny.

· Lack of information or knowledge is not a valid excuse for failure to admit or deny unless the party has made reasonable inquiry and the information is insufficient for the party to admit/deny.  That the requested matter presents a genuine issue for trial is not, by itself, grounds for objection.
· The discovering party may move to determine the sufficiency of the answers or objections.  If objections not justified, court may order that the matter is admitted or that amended answer be served.  §37(a)(4) award of expenses apply.
(b) Effect of Admission

Any matter thus admitted is conclusively established, for the purpose of this proceeding only, unless the court, on motion, permits a withdrawal or amendment of the admission.  Court may permit a withdrawal/amendment if the admission will subvert the presentation of merits, unless the other party can show prejudice.

[Sanctions]

§37: Failure to Make Disclosure to Cooperate in Discovery; Sanctions

(a) Motion for Order Compelling Disclosure or Discovery
A party, upon reasonable notice to other parties, may apply for an order to compel disclosure or discovery:

(1) Apply to the court where action is pending (RE: parties) or where discovery is being/to be taken (RE: non-parties).

(2) Motion can be made for failure to make §26(a) initial disclosures, answer deposition questions, delegate representative for deposition (corporations), answer interrogatory, or respond to production requests.  [Note: no admission, because you can admit by not responding to a §36 request.]  The motion must include a certification that the moving has made good faith effort to confer with the other party on taking discovery.

(3) Evasive or incomplete responses may be treated as failure to disclose/answer/respond.

(4) Expenses and Sanctions:

(A) If motion granted or disclosure is filed after the motion, court may, after affording opportunity to be heard, order the offending party and/or his attorney to pay the moving party’s expenses in making the motion, unless the nondisclosure was justified, the moving party didn’t make good faith effort to confer, or other reasons make the award unjust.

(B) If motion denied, court may enter a protective order and, after affording opportunity to be heard, order moving party to pay the opposing party’s expenses in opposing the motion, unless the motion was justified, or other reasons make award unjust.
(C) In motion granted in part and denied in part, court may enter protective order and equitably apportion the fees related to the motion.

(b) Failure to Comply with Order

(1) Non-party deponent’s failure to be sworn or answer a question under a §37(a) order may be considered contempt of court.

(2) If a party or its designated representative who fails to obey a §37(a) or §35 (physical/mental exam) or §26(f) (pretrial conference) order, court may impose just sanctions, including:
(A) Deem the specified matters established
(B) Disallow the offending party to support/oppose claims/defenses, or introduce designated matters in evidence

(C) Strike pleadings, stay proceedings until compliance, dismiss action, enter judgment by default

(D) Contempt of court for failure to obey order except in failure to obey order for physical/mental examination.

(E) In failure to obey order for physical/mental examination, sanctions (A)~(C); except where party is unable to produce the person for examination.

In lieu/addition to the above, court may order payment of other side’s expenses caused by the failure to comply, including attorney fees, expect where unjust. 
Contempt of court as a sanction is only available for failure to comply with an order compelling disclosure/discovery, except where physical/mental examination is involved.
(c) Failure to Disclose; False or Misleading Disclosure; Refusal to Admit

(1) A party who, without justification, fails to make §26(a) required disclosures or fails to amend required disclosures or prior responses to discovery under §26(e) may not use such undisclosed witness or information as evidence at trial, hearing, or motion, unless the failure is harmless.  On motion, the court may impose fees and/or other sanctions under §37(b)(2)(A)~(C) and/or disclose failure to jury.

(2) If a party fails to admit (i.e., denies) the truth of a matter in a §36 request, and that matter is later proven as true, the court may, on motion, order expenses related to the proof, incl. fees, unless: request objectionable, matter unimportant, or party had good reason to not admit.
(d) Failure to Attend Own Deposition, Answer Interrogatories, Respond to Request for Inspection

· If a party or its representative (corporation) fails to attend its own deposition, respond to interrogatories, or respond to request for production, the court, on motion, may impose §37(b)(2)(A)~(C) sanctions.  In lieu/addition, court may order expenses caused by the failure (unless failure justified or award unjust).  The motion must include certification that good faith effort was made to confer with offending party.
· The failure is not excused because discovery objectionable, unless party failing to act has a pending motion for a protective order.
(g) Failure to Participate in the Framing of a Discovery Plan

Court may order expenses caused by the failure.
[Subpoena]
§45: Subpoena

(a) Form; Issuance

(1) A subpoena shall command the person to attend and give testimony, or produce and permit inspection of documents/tangible things, or permit inspection of premises.  A command to produce evidence/permit inspection (subpoena duces tecum) and a command to appear may be made together or separately.

(2) A subpoena should be issued from the court where the trial/deposition/inspection is to be held.

(3) The clerk or an attorney who is authorized to practice in that court (or in the court where action is pending) may issue the subpoena.
(b) Service –by delivering a copy of the subpoena (and, if commanding attendance, the fees for attendance and mileage) to the person.
(c) Protection of Persons Subject to Subpoenas

(1) Party or attorney issuing the subpoena has the duty to avoid imposing undue burden or expense on the subpoenaed person.  Court may impose sanction for breach of this duty.

(2) Person who is commanded only to produce and permit inspection/copying need not be present.  She may serve a written objection to the subpoena within 14 days, and the serving party shall not be permitted to inspect unless by court order.  The serving party may, upon notice to the subpoenaed person, move for an order to compel production.

(3) (A) On timely motion, the court issuing the subpoena shall quash or modify it if it:

(i) Fails to allow reasonable time for compliance

(ii) Requires a non-party to travel more than 100 miles, except where the person may be compelled to travel anywhere with the state to attend trial
(iii) Requires disclosure of privileged or protected matter

(iv) Subjects the person to undue burden
(B) To protect the person subpoenaed, the court may quash/modify the subpoena or order 

      appearance/production only upon specified condition if the subpoena:

(i) Requires disclosure of trade secrets
(ii) Requires disclosure of unretained expert’s opinion/information not describing specific event/occurrence in dispute

(iii) Requires a non-party to incur undue expense to travel >100 miles to attend trial

If the person doesn’t want to produce the thing requested, he can either file for a §26(c) protective order (burden on the subpoenaed person), or object to the subpoena under §45(c)(2) (burden on the discovering party to move for compelling order).

(d) Duties in Responding to Subpoena

(1) Person shall produce requested documents as they are kept in the usual course of business or organize and label them according to requested categories

(2) When withholding production of privileged material or work product, the claim must be express and supported by a description so that demanding party can contest the claim.

(e) Contempt

Failure to obey subpoena without excuse shall be deemed contempt of court.

Pretrial Management

Facing docket crunch, judges now actively manage the progress of their cases through §16 pretrial conferences.  The original Rule 16 was simple, allowing court to hold conferences at their discretion to discuss issues, amendments, etc.  The 1983 Amendment were made to alleviate docket crunch and dramatically raised the prominence §16 conferences.

[Rule 16]

§16: Pretrial Conferences; Scheduling; Management
(1) Courts may, at their discretion, hold three different types of pretrial conferences:

(a) Scheduling Conference: Within 90 days of Δ’s appearance or 120 days of the filing of complaint, the judge or magistrate shall enter a scheduling order (by conference, phone, or otherwise.  Routine cases may be exempted by local rule (e.g., habeas corpus, social security disability cases, employment discrimination cases, etc.)  The order will set time limit for:
(i) Joinder and pleadings amendments

(ii) Filing motions

(iii) Completing discovery

(iv) Other things such as: §26 disclosures; dates for other pretrial conferences, final pretrial conference, and trial.

(b) Interim Conferences: May be held as necessary.  No rules govern these conferences.
(c) Final Pretrial Conference: held as close to trial as reasonable, to formulate a trial plan.
(2) Purpose of pretrial conferences:
(a) Expedite the disposition of the action (i.e., move it along)

(b) Establish early and continuing control over the cases
(c) Discourage wasteful pretrial activities
(d) Improve quality of trial through better preparation

(e) Facilitate settlement
(3) Subjects for consideration at pretrial conferences (§16(c)):

(a) Formulate and simplify issues; eliminate frivolous claims/defenses.  (This means courts can grant summary judgment on its own initiative.)

(b) Settlement

(c) Other issues such as motions, discovery, special procedures, use of evidence, etc. ( §16(c) on pp. 108-09.

(4) Pretrial Orders:

(a) Orders issued after each pretrial conference shall control subsequent course of action unless modified by subsequent order.  (Adv. Note: orders should not be changed likely, but not inflexible.)
(b) Scheduling order may be modified only for good cause shown.

(c) Final pretrial order may be modified only to prevent manifest injustice (stringent).

Summary: Court’s powers under §16:

(a) Make parties come to conferences (or else impose sanctions under §16(f), including §37(b)(2)(B),(C),(D) sanctions and fees).

(b) Throw out frivolous claims, but only when following §16 pretrial conference proceedings.
(c) Schedule timing for a discovery, other pretrial matters, and trial.

(d) Facilitate settlement but may not coerce parties to settle. (Kothe v. Smith)
[Application in Cases]

Heileman Brewing Co. v. Joseph Oat Corp.: Court may order parties (even those represented by counsel) to appear in person at pretrial conference to discuss settlement, even though language of §16 is silent.  §16 does not limit, but is enhanced by courts using inherent power to order litigant’s attendance in discussing settlement, though courts must exercise their inherent power with restraint and discretion.  District court’s order that “corporate representative” with “authority to settle” attend and subsequent sanction for failing to comply is not abuse of discretion – affirmed.

Payne v. S.S. Nabob: In an admiralty case, a change of theory upon which Π bases his cause of action but not included in final pretrial order is not allowed.  Likewise, witnesses not listed in pretrial memorandum are not allowed to testify. Because no manifest injustice.

( Kramer: §16 would be meaningless if the test of manifest injustice were “outcome determinative.”  However, if there was no pretrial conference, then §15 controls and court would freely grant amendments to the pleadings.
Smith Contracting Corp. v. Trojan Construction Co.: Π (Trojan) sued Δ (Smith) for damage to leased equipment.  Pretrial conference established that the only factual issue was: whether Δ returned equipment in damaged condition.  At trial, Δ tries to prove that it returned the equipment before paid rental period ended, and asked leave to amend answer to establish counter-claim for overpayment.  Trial court denied, 10th Cir. reversed, holding that Δ is entitled to amendment, and it would not prejudice Π, despite the pretrial conference (Π would be granted continuance.)  Under §15, leave to amend shall be freely given.

Distinction between §15 and §16:

§15 is a lax standard and applies to earlier points in the litigation process, where there is still need to explore.  Leave to amend the pleadings shall be freely given.

§16 is a more rigid standard and applies to after the final pretrial order.  At this point, the issues have been explored and framed.  Change of theory allowed only where there is manifest injustice.

Kothe v. Smith: District court judge Sweet imposes sanction on Δ Smith in medical malpractice case for failing to settle during pretrial conference, then settling during trial at comparable amount.  2nd Cir. reverses, holding that §16 was meant to “encourage” pretrial settlement discussions, not to club parties into involuntary compromise.  Judges may not coerce parties to settle.
(Note: Although judges may not formally coerce parties to settle, they can informally “encourage” settlement in different ways.  Example: telling parties that if jury returns verdict above/below certain amount, it will be thrown out.  Settlements are preferred because (1) docket crunch, (2) trials are expensive to both parties and court.)

Burdens of Production and Persuasion
[Importance of the Burdens of Proof]

Allocation of the burden of proof affects: 

(1) How and jury is instructed (who must prove what to prevail) 

(2) Whether and when court will grant motion to terminate litigation (directed verdict, jnov.)

(3) 50/50: When both sides equally believable, the allocation tells jury which side should prevail

Burden of pleading usually brings with it the burden of proof, which includes burdens of production and persuasion.

[Burden of Production]

Burden of production – producing enough evidence:
(1) So that jury can reasonably find for that party

(2) To survive a motion for directed verdict

(3) To establish a prima facie case

*Whether the burden of production has been met is a question of law for judge to decide.
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To establish a prima facie case, Π must produce enough evidence to get past X.  If not, directed verdict for Δ; if burden of production is met, prima facie case established, the issue goes to jury.  If Π produces enough evidence to get past Y, then no reasonable jury could fail to find for Π.  Burden now shifts to Δ to produce enough proof to push the issue back between X and Y, or directed verdict for Π.
[Burden of Persuasion]

Burden of persuasion – persuading the trial of fact that that side should prevail.

(1) Whether the burden of persuasion has been met is a question of fact for jury to decide.

(2) Thus, judge must tell the jury: (a) who has the burden of persuasion and (b) how certain the jury must be to decide one way or the other (standard of proof).

Three standards of proof (how certain the jury must be to render a verdict/burden of persuasion):

(1) Preponderance of the evidence (more likely than not)

(2) Clear and convincing evidence (intermediate standard)

(3) Beyond a reasonable doubt (toughest standard, used in criminal cases)

Allocating burden of persuasion – what is convenient, fair, and good policy.  Factors to consider are essentially the same as allocating the burden of pleading, including:

(1) Public policy

(2) Statutes

(3) Access to evidence

(4) Probabilities

(5) Sometimes, a party has burden of pleading, production, and persuasion.  Sometimes, the burden shifts.  Example: In criminal cases, Δ has burden of pleading insanity (statistically rare).  However, prosecution has burden of persuading jury that Δ is not insane, because prosecution must prove guilty beyond a reasonable doubt.

Texas Department of Community of Affairs v. Burdine: Title VII gender discrimination case in employment context, where Δ TDCA fails to promote, then fires, Π Burdine.  Title VII cause of action: (1) Π member of protected class, (2) intentional discrimination regarding (3) terms and condition of employment (4) on account of sex (etc.)

Supreme court: when Π has established a prima facie case of Title VII discrimination, burden of production shifts to Δ to rebut (either by showing other reason for rejection or by attacking Π’s prima facie case), but burden of persuasion remains with Π.  Π here has established a prima facie case by satisfying the McDonnell Douglas test: (1) Π belongs to protected class, (2) Π qualified, (3) despite qualification, Π was rejected, (4) position remained open, employer continued to seek those with same qualification ( presume intentional discrimination.
[Presumption]

Presumption: a convention that when basic facts (B) exists, presumed fact (P) must be taken to exist, absent rebuttal.  Normally, establishing prima facie case will allow Π to survive a directed verdict for Δ, but does not entitle him to a directed verdict for Π.  However, presumption is established, and Δ offers no rebuttal (of B or P), Π entitled to directed verdict.
Federal Rules of Evidence approach:
(1) If no evidence on P, then establishing B proves P.

(2) If there is evidence of –P to allow finding of P or –P, then no presumption.

(3) State law controls effect of presumption RE: fact governed by state law.

Motion for Judgment as a Matter of Law – Directed Verdict and JNOV
Motion for directed verdict and judgment notwithstanding the verdict is now judgment as a matter of law (JAML, JMOL) (since 1991).  The standard of considering directed verdict, JNOV, and summary judgment is the same, only time is different.

(1) Judgment as a matter of law (directed verdict): At any time during jury trial, before submission of case to jury, either/both party may move for JMOL.  If there is no legally sufficient evidentiary basis for a reasonable jury to find for the non-moving party, JMOL will be granted for that issue.  (Court can grant partial JMOL on an issue rather than whole case.) ( §50(a)
(2) Renewal of JMOL motion (JNOV): If JMOL was denied, then the court is deemed to have reserved its decision till later.  Within 10 days of the entry of the judgment, party may move to renew its motion JMOL (this is same as old JNOV motion – you must first timely raise the DV/JMOL motion).
(3) Judgment on partial findings in bench trial: Court has same power to direct verdict after a party has been fully heard, or wait till the close of all the evidence. ( §52(c)

7th Amendment preserves right to jury trial.  So why should judges ever be allowed to take an issue away from jury?

Judges find law, jury find fact.  Judges are not entitled to make credibility calls or substitute its own judgment for the jury’s.  Therefore, he cannot take away a jury verdict simply because he thinks it’s wrong, as long as it is a product of reasonable deliberative process.

Judges can take the issue away from the jury when no reasonable jury can find otherwise.  This is because the jury’s decision otherwise would be so unreasonable as to indicate that it’s a product of something other than reasoning and deliberation (such as sympathy, deep-pocket reaction…)

Denman v. Spain: Π sues driver Ross’ estate for injury from auto collision.  Π presents evidence, Δ no evidence, jury verdict for Π.  Trial court grants Δ’s JNOV motion, Π appeals, appellate court affirms.  The appellate court found no error because collision could only have happened if Π or Δ was in the wrong lane, but there is no evidence to establish that Δ was in the wrong lane.  (One witness’ testimony inadmissible because he was too far, the other witness impeached and his testimony tends to support Δ.)  The evidence equally supporting both parties, Π has not met its burden to prove that Δ was “more likely than not” negligent, judgment must for Δ.  Reasonable jury shouldn’t be allowed to decide on mere possibilities.  (Kramer: Court was wrong.  The test is what a reasonable jury could find.  Δ was driving negligently in bad weather; reasonable jury could infer Δ’s guilt ( verdict should be reinstated.  However, if there were no evidence at all, then judgment must for Δ, because at some point it becomes clear that jury has no basis for finding Δ liable.)
Kircher v. Atchison: Π’s hands were lost when run over by Δ’s train.  Judgment for Π affirmed because Π’s theory, though unlikely, is not impossible as a matter of law – a jury can reasonably find either way. ( Jury is entitled to be wrong.  Judge can only overturn jury’s verdict when it is not based on a reasoning of facts.
In both Denman and Kircher, only Π presented evidence, and Δ moves for directed verdict.  Problem: what do we do when Δ also offers evidence?  
Lavender v. Kurn: Suit against Δ railroads under FELA.  Switch-tender Haney was found killed, being hit by something on the back of his head.  Π’s theory is that Haney was killed by mail hook hanging off Δ’s train, while Δ seeks to prove murder by hobos.  There are evidence on both sides, and because under FELA test, evidence most favorable to Π is considered, and jury free to discard/disbelieve evidence contrary to its conclusion.  Although Π’s theory is less probable, reversible error only when there is a complete absence of probative facts to support jury’s verdict.  Jury verdict for Π reinstated.  (( Problem with FELA test: even if Δ has overwhelming evidence, Δ’s directed verdict would still be denied because court only looks at Π’s evidence.  This is unreasonable.)

(Note: Lavender is remanded for further proceedings, if necessary, because the hearsay testimony is inadmissible.  If trial judge finds that jury decided based on the hearsay evidence, then should order new trial.  If not, no new trial, judgment on the verdict.)

[Three tests of deciding directed verdicts]
(1) FELA/State test: Considering only evidence from non-moving party, can a reasonable jury find for non-moving party?  If not, then directed verdict for moving party. ( Under-inclusive, may leave bad verdicts
(2) Federal test (preferred): Considering both evidence from non-moving party and evidence from moving party that is unimpeached and not directed contradicted, can a reasonable jury find for non-moving party?  If not, then directed verdict for moving party. ( Balanced, preserves jury function and adds to objectiveness in appellate review.
(3) Currie test: Considering all evidence, can a reasonable jury find for non-moving party?  If not, then directed verdict for moving party. ( Over-inclusive, may take away good (reasonable) verdicts.
( We can’t disturb the deliberation process; therefore, we look at the quality of the evidence as a proxy.  If the evidence is weak enough, then it is likely that jury’s verdict is irrational, and judge can take it away.
[Directed verdict v. JNOV]

Reserve in granting directed verdict:

(1) Usually, judge would not grant directed verdict and wait to decide on JNOV because:

(a) Jury might do the right thing.  It is much better for jury, rather than the judge, to make the same right decision.

(b) If a jury verdict is rendered, and JNOV granted, then on review, jury verdict can be reinstated rather than retrying the whole case.

(2) Direct verdict granted only when the judge is very sure that reasonable jury couldn’t decide otherwise, and it would be a waste of time to go to trial.

Relationship between directed verdict and JNOV:

(1) No functional difference
(2) §50(b) permits a JMOL after the verdict (JNOV) only if a directed verdict was requested “at the close of the evidence”.

Slocum v. New York Life Insurance: Once a trial court has denied Δ’s directed verdict motion and the case goes to the jury, court cannot order a judgment contrary to the jury verdict, but can order a new trial. ( This seems to suggest that JNOV is unconstitutional.

Redmond: JNOV does not violate 7th Amendment (right to trial by jury) because it is only a “deferred directed verdict” ruling.

After Redmond, JNOV cannot only be granted if: (a) directed verdict motion has been made, and (b) judge deferred ruling on it.

[Burden of persuasion and directed verdict]
Some cases are close, turning on the credibility of a single witness or some unattainable evidence.  Burden of persuasion matters more here.

Suppose Δ presents evidence (for his case), Π presents no evidence.  Δ seeks directed verdict:

(1) If Δ has burden of persuasion ( DV denied (jury can still disbelieve Δ)

(2) If Π has burden of persuasion ( DV granted (Π failed to meet his burden)

( Harder for party with burden of persuasion to win directed verdict, because he must prove >50%.  We don’t allow the party to carry his burden simply because jury could disbelieve the other side.
Motion for Summary Judgment
Summary judgments are granted when there is no genuine issue of material fact to go to trial, and that the undisputed facts, when viewed in the light most favorable to the non-moving party, do not support his claim/defense.  In such cases, going to trial would be a waste of time, and the moving party is entitled to a summary judgment.

The main difference between a summary judgment and a 12b6 motion is that the former involves looking at materials outside of the pleadings (e.g., facts/evidence, new law handed down after the §12 motions).  So if a judge decides on a 12b6 motion based on anything other than the pleadings themselves, it will turn into a summary judgment.

Summary judgment is essentially the same: the standard is the same, and court may grant partial summary judgment, as they can grant partial directed verdicts.  The only difference between a directed verdict and a summary judgment is the timing.  Motion for summary judgment is made before trial; motion for directed verdict is made after the trial begins.

*Note: Δ can file summary judgment motion after suit commences, while Π has to wait 20 days or until Δ has filed a summary judgment motion (to prevent prejudice against Δ.)

[How summary judgment operates (§56)]
(1) Party moving for summary judgment must produce affirmative evidence to show there is no genuine issue of material fact, with affidavit or other support.
(2) Once a properly-supported summary judgment motion is made, the non-moving party must respond to rebut by setting forth specific facts that show there is genuine issue for trial.  He cannot merely rely on pleadings or assertions of denial, but must produce evidence in a form cognizable under §56.
(3) Once non-moving party has responded, the facts shall be construed in light most favorable to non-moving party.  Court may consider pleadings, depositions, answers to interrogatories, admissions, and affidavits to decide:
(a) There is no genuine issue of material fact, movant entitled to a summary judgment ( motion granted;

(b) Only some genuine issues of material facts exist ( grant partial summary judgment, specifying which factual issues are undisputed, which are in dispute ( at trial, the undisputed issues are deemed established.

(4) When non-moving party shows that he is unable to present opposing affidavit, court may deny motion or grant continuance for him to take affidavits/depositions/etc.

(5) Affidavits used in support of summary judgment must:

(a) Be made on personal knowledge

(b) Set forth facts that will be admissible at trial (even though the affidavit itself need not be admissible at trial)
(c) Show affirmatively that affiant is competent to testify on the matter
( Affidavits made in bad faith or solely for delay may be sanctioned with other side’s cost.

Anderson v. Liberty Lobby, Inc.: Π sues Δ columnist Anderson and The Investigator for libel.  Elements of libel: (1) publication, (2) written statement, (3) defamatory in nature, (4) causing injury, and, if public figure: (5) false, (6) actual malice.  The standard of proof is clear and convincing evidence.  At end of discovery, Δ moved for summary judgment, trial court grants, appellate court reverses, Supreme Court vacates and remands, holding that the decision of summary judgment motion should use the same standard of proof as that at trial.  Therefore, the question is whether a reasonable jury could find actual malice shown with convincing clarity.  If not, then summary judgment for Δ.
White’s majority opinion: Summary judgment is actual early directed verdict, therefore should import same standard: “Can the jury reasonably find for the non-moving party under the standard of proof?” ( Concern for docket crunch, sending signal to lower courts to encourage more liberal grant of S/J.

Brennan’s dissent: Lower standard – if Π has made out prima facie case, then Δ’s motion for S/J should lose regardless of standard of proof. ( Concern for 7th Amendment right to jury trial ( Virtually no S/J should be granted under this view.

( Kramer: This is a judgment call as to how important efficiency concern is.  If the outcome of a jury verdict would be the same as a summary judgment, then in effect no violation of 7th Amend. right.

Adickes v. S.H. Kress & Co.: Π white teacher sues Δ Kress (Kmart) on two counts: (1) state-enforced custom of discrimination, and (2) conspiracy between store and police caused refusal of service and arrest for vagrancy.  Δ granted summary judgment on the conspiracy count (and directed verdict on discrimination/custom).  Focusing on the conspiracy count, Supreme Court reverses and remands, holding that summary judgment was improper.
As support for the summary judgment motion, Δ offered affidavit from store manager Powell, police chief, and the two arresting officers, saying that police and restaurant didn’t consult with each other.  Π bases her claim on circumstantial evidence: police came in the store, left, she was refused service, then arrested.  The series of event make it reasonable to infer conspiracy.  Court: Δ’s affidavits didn’t show that police was not in the store, (while Π said there is,) thus failing the initial burden of making an affirmative showing that there is an absence of disputed material fact.  If moving party (Δ) fails that initial burden, then non-moving party doesn’t need to do anything to survive summary judgment.  (If, however, Δ meets the burden of showing police was not in store, then Π would need to rebut, instead of relying on contrary allegation in complaint.)
( Kramer: This ruling is wrong.  If the non-moving party has burden of proof at trial, and doesn’t offer any evidence on the issue, then moving party should get summary judgment unless non-moving party can produce evidence.  Here Π hasn’t produced evidence (only evidence is hearsay,) so Δ should get S/J.  (Counter argument: if moving party has no initial burden at all, then he can abuse summary judgment motion to harass the non-moving party.)
Celotex v. Catrett: Asbestos case in which Π, wife of deceased worker, sues asbestos companies for wrongful death.  Trial court grants Δ summary judgment, appellate court reversed, holding under Adickes that Δ failed to affirmatively disprove Π’s claim.  Supreme Court plurality (Rehnquist) reversed and remanded, holding that Δ had met its initial moving burden.
There are two alternative readings of Rehnquist’s opinion on what the movant’s burden is:

(1) “Prove-it” motion: Moving party need only “show” (point out) that there is an absence of disputed material fact.  Non-moving party then needs to rebut by producing proof. ( Burden of non-moving party to turn informal record into evidence cognizable under §56 (e.g., depose T.R. Hoff). 
(2) Point to record: Moving party needs to show by pointing to the formal record (cognizable under §56 – pleadings, depositions, answers to interrogatories, admissions, and affidavits) that there is an absence of disputed material fact. ( Burden on moving party to turn informal record into evidence cognizable under §56.
Brennan’s dissent would require Δ to survey all records (formal and informal) to show absence of disputed material fact.  (This is harder to administer because it is difficult to draw the line of what records a summary judgment movant must survey, under Brennan’s view.)

Once moving party has met his initial moving burden, what must non-movant do in response?

(1) Under Rehnquist:

(a) Produce evidence (cognizable under §56), or

(b) File for continuance (§56(f)), or

(c) ? (Unclear)
(2) Under Brennan:

(a) Produce evidence (cognizable under §56), or

(b) File for continuance (§56(f)), or

(c) Show that Δ overlooked evidence existing in record

( Because both agree non-movant should produce §56-cognizable evidence, the question becomes: who has the burden of turning informal record into formal record/evidence? 

The bottom line: Celotex has, in effect, overruled Adickes, even though court doesn’t say so.  Now moving party no longer has to affirmatively disprove non-moving party’s claim.  Beyond that, lower court has choice of interpreting the moving party’s initial burden as lower (can make “prove-it” motion) or higher (must point to formal record).

Motion for a New Trial
Granting new trials does not take away party’s 7th Amend. right to jury trial.  Therefore, there may be situations where a judge will grant a new trial while a directed verdict would not have been appropriate.  Major difference from d/v: judges can make credibility calls in granting new trial.
To grant a motion for new trial, the error must not be harmless – judge can grant a new trial only where the error would affect the result of the case.  Where there is such error, but it would lead to reversal on appeal, trial judge has discretion to grant new trials.

Losing party has no right to new trial.  Its grant is solely in the judge’s discretion.

[Ground for granting new trial]

(1) Judicial errors (not harmless) – judge may correct his own errors such as jury instructions, wrongly admitting/refusing to admit evidence, allowing improper arguments by counsel.
(2) Newly discovered evidence – (a) material new evidence (would change the cases’ outcome), (b) newly discovered after trial, which (c) could not reasonably be discovered by the party, despite its reasonable diligence, which requires a grant of new trial (d) to prevent injustice. 
(3) Defective jury verdict – such as where verdict reached on jury misconduct, or where the fact findings conflict with the verdict or with each other.
(4) Verdict against the clear weight of the evidence 
[Defective verdict]

Robb v. John C. Hickey, Inc.: The jury was instructed on contributory negligence (bars recovery), but it rendered verdict for Π on comparative negligence (both parties negligent, Δ>Π) ( verdict is contrary to the law.  Because jury already dismissed, the judge here can either (1) grant new trial or (2) mould a verdict.  Judge may and should, when possible, mould a verdict that is consistent with the true intent of the jury.  But here the jury verdict is uncertain/ambiguous ( judge cannot mould verdict (cannot substitute his own verdict) ( new trial granted.  (Kramer: if the judge here resubmitted to jury, it would probably come out with the same verdict, but it would be for the wrong reason – a compromise verdict rendered in sympathy for Π.)

Kramer v. Kister: Jury agreed to sealed verdict and went home.  Next day, one juror dissented, jury was sent out to deliberate, and came back with the same verdict.  App ct: The dissenting juror may be under undue influence.  If the verdict unchanged, indicates other jurors pressuring the dissent; if the verdict reversed, may indicates that dissent revealed outside information to the jury ( bad outcome either way ( new trial should be granted.
Faced with expensive trials and crowded dockets, courts today are more willing to mould verdicts and avoid new trials.

[Verdict against weight of evidence]

Aetna Casulty & Surety Co. v. Yeatts (1941): Insurance company seeking declaratory judgment against covering Yeatts for his medical liability incurred when performing illegal abortion.  Evidence speaks strongly for Π Aetna, and Δ personally testified.  Jury found for Δ, Π appeals from denial of jnov and motion for new trial.  App ct: judge has duty to grant a new trial where verdict (1) against clear weight of the evidence, (2) based on false evidence, or (3) will result in miscarriage of justice; even though there may be substantial evidence to prevent a directed verdict.
What does this mean?

(1) Directed verdict/JNOV test: no reasonable jury could find for the non-moving party

(2) New trial test: clear weight of the evidence is against the jury verdict

( Judge can grant new trial when a jury could find for the party, yet the evidence weighs against it.
In re Green’s Estate (1944): Grant of new trial can be reversed only if lower court abused its discretion.  It has not abused its discretion when there is evidence on both sides.  (Broad discretion) 

Dyer v. Hastings (1950): New trial may not be granted where the verdict is supported by “more than a scintilla of” “apparently credible” evidence.  (Strict test, new trial granted only when d/v justified)
Dyer v. MacDougall (1952): Difference between new trial and directed verdict motions is that judge may make credibility calls in deciding granting new trials, while in d/v motions he may not.

Right to jury trial (7th Amendment):

- Directed verdict right to jury trial, JNOV takes away jury verdict.
- Granting a new trial preserves right to jury trial, just to a different jury.

The standard test for granting a new trial for verdict against weight of the evidence:
(1) Aetna test – when verdict is against the clear weight of the evidence, judge can grant new trial even if there is enough evidence to prevent a directed verdict; plus
(2) Dyer v. MacDougall – judge can make credibility calls

(Difference from d/v motion

[Reviewability of grant of new trial motion]

New trial motion decision is practically unreviewable:
(1) Granting a new trial cannot be appealed because not a final judgment.  Reviewable only by:

(a) Extraordinary writs (that are not appeal, such as writ of mandamus)

(b) Go through new trial then appeal from final judgment (but the fact that you lost second judgment suggests to appellate court that trial judge was right)

(2) Denial of new trial motion is appealable, but this is very rarely reversed, because appellate courts give great deferrence to trial judges, and usually don’t question their credibility calls.
[Conditional new trials – additur and remittitur]

Courts can grant conditional new trials, most often on the question of damages, when the judge thinks the damages awarded by the jury are excessive are inadequate.

(1) Additur: verdict inadequate, grant new trial unless Δ agrees to damages increase ( not recognized by federal courts
(2) Remittitur: verdict excessive, grant new trial unless Π agrees to damages decrease ( recognized by federal courts

( Once a party has agreed to a additur or a remittitur, he cannot appeal on it.

(1) Arguments for granting remittitur:

(a) Judge has the greater power to grant a new trial, which should also include the lesser power to 
     condition that grant of new trial.
(b) It is not unconstitutional condition/coercion because in remittitur (as if plea bargaining), the judge 
      uses his power consistent with the purpose for which that power was originally granted, namely, 
      to promote fair trial.

(c) Historical argument: remittitur allowed in 1791 ( Kramer: weak argument

(2) Δ’s interest where judge gives remittitur? – what if he finds the remitted amount too high:

(a) Δ has nothing to complain because he has no right to a new trial (judge’s discretion)
(b) To protect Δ’s interest, judge can and should remit to lowest amount a reasonable jury could 

      reach.  (In practice, judges just remit to amount they find reasonable.)
(3) If remittitur is permissible, why isn’t additur?

(a) Historical argument: not permitted in 1791. (Kramer: silly and wrong, but the real reason)

(b) Lower amount is included in jury verdict, while higher amount is not.  (Kramer: goofy)

( Kramer: really no good argument why.  (State courts don’t draw this distinction.)

	Motion
	Test

	Summary judg
	Whether there is “genuine issue of material fact” for trial

	D/V, JNOV
	Whether a reasonable jury could find for the non-moving party (apply federal test)

	New trial
	Whether the clear weight of the evidence is against the verdict (Aetna test)


Preclusion

(1) Definitions

(a) Stare decisis: Courts will stand by previous court decisions to preserve predictability of the law.  Doesn’t have to be same party or same claim, and is less binding than res judicata.  (The parties haven’t already litigated, so we’ll allow them to argue for reasonable extension/change of the law.)

(b) Law on the case: Issues not brought on appeal will not be reconsidered on remand.

(c) Res judicata: Same claim cannot be brought again by same parties (or their privies).

(d) Collateral estoppel: Same issue cannot be relitigated.

(2) Underlying policy concerns

(a) Judicial economy: avoid excess litigation

(b) Fairness to parties: finality & avoid inconsistent results / concern with perpetuating mistakes

(3) Res judicata and collateral estoppel are affirmative defenses and must be raised by the party who seeks to invoke them.  They must be timely raised, or else could be waived.
[Claim Preclusion/Res Judicata]

(1) The requirements:
(a) Identity of parties: both parties must be the same as in the first action.  Parties in privity with original litigants are considered parties to the first action, their claims are precluded.  (cf. Collateral estoppel, which doesn’t need identity of parties.)
(b) Same claim/cause of action: Claims based on the same transaction that were or could have been brought in first action, are considered merged into the final judgment and barred from relitigation.
(c) Adjudicated on the merits: The claim must be adjudicated on the merits.  Judgment by default or dismissal by lack of jurisdiction, improper venue, or failure to join necessary parties, are not res judicata.
(2) Identity of parties:

Hypo: Auto accident involving ABC.  A v. B, A loses.  A v. C, A is not precluded because no identity of parties – no finality interest against suing C.  We won’t require A to join B and C in first suit because [A v. (B+C)] may be more costly than (A v. B) + (A v. C), and A might not sue against C if he wins against B.

(3) Privity – parties considered in privity include:
(a) Successor of interest: such as heir to estate, assignee of debt

(b) Control over or participation in prior litigation – such as insurer, indemnitor
(c) K allowed to control prior litigation, provided there was notice – insurers/indemnitor who had notice of the action is precluded from bringing new claim even if they did not actually participate.

(4) Same claim
(a) No claim splitting: Person cannot split claims that could have been brought together.  (E.g., property damage and personal injury claims from a single tortious act must be brought together, or res judicata, Rush v. City of Maple Heights).

Fairness concern: If the first claim was trivial, Δ may not contest as vigorously.  He shouldn’t bear the loss in the second action.

Judicial economy: Allowing two actions would create excess litigation, also, the fear of preclusion would lead parties to vigorously litigate every claim, regardless of value.
(b) Different courts: claims that couldn’t be brought in the same court are not estopped.
Hypo: A v. B in state court on contract claim, A wins.  A then sues B in federal court on antitrust claim.  No res judicata because antitrust claim couldn’t have been brought in state court.  We don’t require A to bring both contract and antitrust claims in federal court, because state has interest in adjudicating its own laws, and may apply the laws more fairly.
(c) Transactional test: a “claim” is defined, for res judicata purposes, as arising out of a single “transaction” or “common nucleus of operative facts”, regardless of theories of recovery, even when the evidence/facts do not overlap 100%.  If the difference in judicial economy is huge, then we will assume there was no good reason to split claims.
This is a rule rather than a case-by-case standard, because of strong parties need for foreseeable outcomes.  Most cases can be thus disposed.  In really close cases, we ask if there’s good reason to split the claims.
(d) Installment contracts: an application of the transaction test.  All claims available (e.g., defaulted payments) when suit is filed must be brought together, or else estopped.  If acceleration clause is not optional, then payments become due at first default, and creditor cannot sue for subsequent payments if not included in first litigation. (Jones v. Morris Plan Bank of Portsmouth, K includes acceleration clause, bank sues on two defaulted payments instead of whole amount, wins.  Jones defaults again, bank repossesses car, Jones sue for conversion, wins on res judicata.)
(e) Bonds (coupons): Unlike notes, each coupon of a bond is a separate transaction/claim and no res judicata, because each coupon could be severed and resold.  (Nesbit v. Riverside)  Kramer: formalist argument; doesn’t make sense when the coupons aren’t actually severed, but Nesbit is still good law.

(5) Reach of res judicata: on the suit Π actually brings.  We do not require that Π join all possible Δs, or to choose the forum that can adjudicate all the claims – we allow good reasons for claim-splitting.  But Π must bring on claims on the transaction she wishes to bring to the table – because no good reason for splitting up the transaction to run up fact-finding costs.
[Issue Preclusion/Collateral Estoppel]

(1) Difference between res judicata and collateral estoppel:

(a) That a claim “could have been raised” is not enough for collateral estoppel.

(b) Collateral estoppel does not require identity of parties – wider application.

(c) Because of the wider reach, the requirements for collateral estoppel are more stringent.

(2) Costs and benefits of collateral estoppel

(a) Benefits:

(B) Finality interests: judicial economy (avoid relitigation) and fairness to parties (can rely on the judgment they’ve earned).

(C) Preventing inconsistent judgments: prevent different juries from reaching different conclusions on the same issue.
(b) Costs:

(B) Excessive litigation: if parties fear that issue will be estopped, they will put in every possible issue and litigate them vigorously, running up costs.

(C) Perpetuating mistakes: if the first judgment of the issue was wrong, we can never revisit it.

(3) Requirements for applying collateral estoppel:
(a) Identity of issue (but identity of parties not required).  Courts usually apply narrow construction of what counts as an “issue”.
(i) Three possible approaches to determine identity of issues:

(A) Broader claim approach (e.g., “title” rather than “title by deed”) ( X

(B) Separate facts/instruments test (Sunnen) ( bad test, usually applies only to tax issues

(C) Argument-based test (what was actually litigated in the first action) ( main test
(ii) Hypo: A v. B on trespass, A and B each asserting his ownership to the mine.  A wins.  B comes to mine again, A sues, B claims he has ownership to the mine because of “adverse possession”.  If the issue in the first litigation was “title”, then B’s claim estopped; if the issue was “title by deed”, then no estoppel because different issues.  Court will usually go with the narrower “title by deed”.
(iii) IRS v. Sunnen: separate facts/separate instruments test.  No res judicata because each tax year creates a different transaction/claim.  No collateral estoppel because (1) the assignments made under 1928 agreement (already adjudicated) are on different instruments than the later agreements, even though the contents are exactly the same; (2) change in law.
(iv) Cromwell v. County of Sac: First suit determined that (1) the county bonds were fraudulent, and (2) Smith (in privity with Cromwell) was not bona fide purchases for value.  No collateral estoppel on “bona fide purchaser” issue in second action because different bonds.
(b) Actually litigated – we must be confident that party had the opportunity to fully and fairly litigated the issue.  This requires more than mere pleadings but less than full-fledged trial.
Cost: Could create excessive litigation and lead to inconsistent results.

Benefit: Preserve fairness to parties and avoid perpetuating mistakes.
(i) To determine “actually litigated”, we can look at in:
(A) Pleadings or pretrial orders (in combination with other factors)
(C) Verdict (if special verdict) and/or opinion

(D) Trial transcript (maybe)

(E) Jury instructions
(i) All-of-the-above hypo: A v. B on breach of contract and fraud.  Both claims in pleadings and jury instructions, and evidence was admitted for both.  Verdict and judgment for B ( fraud claim is estopped.
(ii) Pleadings only hypo: Breach of contract both in pleadings, but fraud not in evidence or jury instructions.  Most courts would require more than pleadings and find no estoppel for fraud claim here.  (Policy: although A may have dropped fraud because it was a weak claim, it could also be for other reasons.  If we give estoppel effect, then we would force parties to litigate everything, creating excessive litigation; and it would defeat notice pleading, which allows parties to plead broadly, and refine their issues later.)
(iii) §36 admissions hypo: Suppose both breach of K and fraud were pleaded.  During discovery, an admission that there was “no fraud”.  §36 admission establishes an issue for purposes of that litigation. ( Courts agree that  §36 admissions are not “actually litigated”.  (Otherwise we would create disincentives for parties to simplify litigation.)
(iv) Default judgments: not actually litigated, because no finality issue, no inconsistent results, and no perpetuating mistakes.
(c) Actually decided – the issue must reach final judgment.
Russell v. Place: Majority approach.  First patent infringement action on (i) use of fat liquor and (ii) specific process of fat liquor treatment; judgment for Π.  Δ infringes again, this time alleging lack of novelty in the invention (not sure which, say it’s the process).  Court finds no collateral estoppel because it was unclear which part of the patent was decided, or on what grounds.  Faced with the uncertainty, courts would allow relitigation until the uncertainty is removed.
(Cf. Kelley v. Curtiss, both Δ’s negligence and Π’s contributory negligence were submitted to jury, general verdict for Δ; court held collateral estoppel on both issues. ( This is more economical, but may prejudice Δ.  Most courts take Russell approach. )

(d) Necessary to judgment – the issue must be necessary for the judgment.  Special verdicts can help but won’t necessarily make an issue “necessary”.

(i) Hypo: A v. B for an auto accident.  Jurisdiction applies contributory negligence doctrine.  A verdict and judgment was reached.
(A) If verdict for A ( B must be negligent and A must not be contributorily negligent ( estoppel on B’s negligence.  (But no negligence on A’s non-negligence, see below.)

(B) If verdict for B ( may be because B was not negligent or because A was contributorily negligent ( no estoppel on either issue.

(ii) The verdict winner/verdict loser distinction (on last hypo): 

(A) Verdict winner: not estopped from relitigating his negligence, since he couldn’t appeal on that issue (b/c harmless error).  However, he is estopped  if he actually takes cross-appeal.
(B) Verdict loser: always estopped from relitigating his contributory negligence, because he had the chance to appeal.

(  Policy: fairness to parties, prevent excessive litigation.

(iii) Criminal/civil hypo:  Suppose government sues Δ on criminal charge, then sues civilly – 

(A) If Δ was acquitted on criminal charge ( no collateral estoppel because the different requirements of proof could render one not criminally guilty yet civilly liable.

(B) If Δ was convicted on criminal charge ( collateral estoppel because if someone is guilty “beyond a reasonable doubt”, then he must also be liable “by a preponderance of the evidence”.

(e) Other considerations – if parties properly litigated their first suit, and there are legitimate reasons for them to sue again, then we will give them another chance.  Considerations incl:
(i) Procedural advantages: Suppose employee A sues employer B on personal injury in state court, loses.  A then sues B on worker’s compensation before WC board.  No estoppel because the procedural differences could lead to different results.

(ii) Foreseeability of collateral estoppel: Courts now require that the use of collateral estoppel in subsequent litigation be foreseeable.  (Fairness to parties/finality concern.)

(4) Changes in law: 
Pure issues of law are not estopped, but application of law to fact may be.  We apply a case-by-case balancing test of these two factors:
(a) Individual interests in relying on prior judgments – Parties should be able to rely on the judgment they’ve earned.  Where there is reliance concerns and/or where the estoppel doesn’t raise serious equitable issues between the party and his competitors, individual interest may take precedence.

U.S. v. Moser: application of law to fact.  Law says those who served in military during Civil War is entitled to a step up at retirement.  Moser was a cadet in the Academy during Civil War, and won judgment on his adjustment of rank.  Subsequent litigations with other retiring officers came out differently, and government sues Moser again.  Court applies collateral estoppel and found for Moser.

(b) Government’s interest in equitable application of law – where collateral estoppel create an unfair advantage/disadvantage to the party bound against his competitors, courts might find a strong interest in ensuring equitable application of law, and refuse to apply collateral estoppel.
IRS v. Sunnen: No collateral estoppel because a different application of tax law will create great problems in government trying to collect tax from all the other tax-dodgers.
(5) Mutuality: who can be bound by / benefit from collateral estoppel?
(a) Traditionally, applying collateral estoppel requires mutuality (both parties must be present in original action).  This is now watered-down, strangers to first action can often invoke collateral estoppel.  In these cases, party sought to be bound can argue that they had good reason not to fully litigate the prior suit (e.g., inconvenient forum, low amount at stake).
(b) Important distinction: non-parties to original action are never bound, but can often benefit from using collateral estoppel to bound their opponents who were original litigants.
(c) Privity: same as res judicata, those in privity with original litigants are always bound.  These incl:
(i) Successor of interest, such as assignee of contract/debt, heir to estate.

(ii) Controlled or participated in original litigation, such as insurance company in liability suit.

(iii) K allowed control over litigation, provided there was notice, such as insurance company who was notified of and could have controlled liability litigation but didn’t actually participate.

(iv) Mere shared interest is usually NOT enough to find privity for preclusion purposes, except in class actions.
(A) Ralph Wolff & Sons v. New Zealand Ins. Co., where Π insured by 12 insurers, each responsible for its own share of liability.  Π brought suit against 9, wins judgment, then seeks to invoke collateral estoppel against 2 other insurers, claiming that amount of total damage is already decided.  Court found no privity among the insurers.)

(B) Class actions: the large number of Πs with shared interest may be bound by judgment obtained by the named Πs.
(d) Defensive use generally allowed: Δs who were strangers to original litigation can generally use collateral estoppel against Πs.
(i) Bernhard v. Bank of America: Suit #1: Π/estate beneficiary Bernhard sues Δ1 estate administrator Cook for taking money from the deceased.  Bernhard loses.  Suit #2: Bernhard sues Δ2 Bank of America for allowing Cook to transfer the money.  No privity between Δ1 and Δ2, but BOA was allowed to use collateral estoppel to establish that the money was a gift.  Justification for abandoning mutuality: no benefit to be gained from distinguishing Δ1 and Δ2.
(ii) Blonder-Tongue Laboratories v. University of Illinois: Suit #1: UI sued Δ1 for patent infringement and lost, court held patent invalid.  Suit #2: UI sues Δ2 Blonder-Tongue for patent infringement.  Supreme Court overruled Triplett, and held that suit #1’s ruling could be used to bind UI from relitigating the validity of patent.  In these non-mutual cases, court has discretion to see if first action was fully and fairly litigated.  If so, then allow collateral estoppel; if not, then no estoppel.
· Policy: judicial economy, fairness to parties

· Parties in federal courts are allowed to persuade judge that the issue was not fully and fairly litigated, and that collateral estoppel should not apply.  But most courts do not allow this inquiry, simply treats A v. B same as A v. C

(a) Offensive use also allowed: Πs who were strangers to original action may also benefit from collateral estoppel.  Court applies a case-by-case analysis.
(i) Parklane Hosiery v. Shore: Suit #1: SEC sues Parklane on issuing “false and misleading statement” RE: merger; SEC wins.  Suit #2: Stockholder’s derivative suit against Parklane, Π stockholders move for partial summary judgment  on same issue.  Offensive use of collateral estoppel allowed b/c (A) no “wait and see” concern - shareholders couldn’t have joined in the SEC suit and (B) no unfairness to Parklane - it had every reason to fully litigate against SEC.
(ii) Currie’s bus crash hypo: 50 injured passengers might conspire to bring individual suits, waiting for the 26th suit that comes out in favor of Π, then seek to use collateral estoppel.
( No solution yet.  Courts apply Parklane.
Jurisdiction over the Parties

Different types of jurisdiction:

(1) In personam jurisdiction: Dispute over the rights/obligations of a person

(a) Specific jurisdiction: Court only has jurisdiction over this claim
(b) General jurisdiction: Court has jurisdiction over this person, regardless of the claim
(c) Transient jurisdiction: Court has jurisdiction over this person b/c he was served in the state
(2) In rem jurisdiction: Dispute over rights to a property, against the whole world
(3) Quasi in rem: Having to do with property, but nor pure in rem

(a) Type 1: Dispute over rights to a property, against specific person(s)/party(ies)

(b) Type 2: Dispute unrelated to property, but jurisdiction based on attachment of certain property within that state, and judgment is limited to the value of that property
[Personal Jurisdiction – Historically]

Pennoyer v. Neff (1877): Traditional rule – personal jurisdiction as based on territoriality or presence at service.  Mitchell sued in OR against Neff who had moved to CA.  Mitchell won by default and executed the judgment by having Neff’s property seized.  He sold the property to Pennoyer, and Neff sued Pennoyer claiming no jurisdiction in 1st action.  S. Ct. held for Neff: every state has exclusive jurisdiction over persons and things within its territory, and only within its territory.  Service by publication on Neff was insufficient because the suit was in personam, and his property was not first attached (i.e., not quasi-in-rem).
As transportation advances put pressure on the territorial system, legal fictions such as “implied consent” are established to uphold jurisdiction.  (E.g., Hess v. Pawloski, where court held that users of state roads gave consent to service of process for resulting accidents.)

International Shoe Co. v. Washington (1945): Overrules Pennoyer’s “presence at service” approach and focuses on Δ’s state contacts as related to the dispute.  Due process requires that, if Δ be not present in the forum state, that he have certain minimum contacts with the forum state such that the maintenance of the suit does not offend “traditional notions of fair play and substantial justice.”  This depends on the quality and nature of the activity.  The idea is that if a corporation has the privilege of doing business in a state, it enjoys the benefits and protections of the laws of that state, and that privilege gives rise to certain obligations, including being subject to the state’s jurisdiction.

( Separates out two classes of personal jurisdiction:
(1) Specific jurisdiction – the contacts give the state interest only in the specific case.
(2) General jurisdiction – continuous and consistent contacts with the state gives it interest over any dispute involving this Δ, even those that have no relation with the contacts.
[Specific Jurisdiction]

Int’l Shoe left much ambiguity about what exactly satisfies the minimum contacts without unfairness.  Subsequent cases try to give meaning to this test.

McGee v. International Life Ins. Co. (1957): Court upheld CA jurisdiction in suit where Π CA resident was insured by Δ TX insurer (contract successor), and conducted business only through mail, Δ having no business or other contacts with CA.  Court: CA has manifest interest in protecting its residents/insurance consumers. 

( McGee proposes a two-part test for specific personal jurisdiction:

(1) State interest in the dispute (e.g., financial recovery for resident consumer)
(2) Convenience to parties – or more accurately, jurisdiction unless greatly inconvenient to Δ.  If Π or Δ or witness/evidence is in that state, jurisdiction is usually justified.
Hanson v. Denckla (1958): Decedent Donner created a trust in PA, with a DE bank as trustee.  She then moved to FL where show appointed the beneficiaries.  After her death, 2 suits were commenced in FL and DE on the validity of the trust.  S. Ct. held FL did not have jurisdiction, b/c Donner’s unilateral activity of exercising her rights in FL does not create the required minimum contacts btw DE bank and FL.  To be subject to jurisdiction, Δ must do some act to “purposefully avail itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws.”
( Hanson adds purposeful availment to Int’l Shoe’s minimum contacts test. ( WWVW is a choice btw McGee (state interest + convenience) and Hanson (state interest + convenience + purposeful availment).
World-Wide Volkswagen v. Woodson (1980):  Π Robinsons bought a car in NY.  They then drove the car to AZ and got in an accident while in OK.  They sued everyone, among the defendants were retailer Δ1 Seaway and regional distributor Δ2 Wolrd-Wide, who have no contacts with OK (other than the presence of this car).  They contest OK’s jurisdiction.  Court held that the foreseeable use of goods in another state and the unilateral act of Π to do so are insufficient to establish FL’s jurisdiction over Δs.  There are still limits to states’ in personam jurisdiction over non-residents, to prevent inconvenient (to Δ) litigation and infringement on other states’ powers (federalist).  Δ’s conduct and connection with forum state must allow him to reasonably anticipate being hailed into court there.  Law should give predictability. ( White: no jurisdiction b/c unfair surprise to Δ.
Brennan’s dissent recalls McGee, arguing that there is strong state interest (accident in OK) and the forum is not too inconvenient (witness/evidence in OK) ( there should be jurisdiction.
( After WWVW, the three-part test is firmly established:

(1) State interest – state must have reason to want to adjudicate this dispute
(2) Convenience – it must not be too inconvenient for parties to sue there
(3) Purposeful availment (to prevent unfair surprise) – Δ must purposefully avail himself
Underlying premise of “purposeful availment” – notions of fairness:

Hanson: quid pro quo.  State cannot impose power unless you somehow benefit in return.

WWVW: unfair surprise.  Jurisdiction is fair only if Δ can reasonably anticipate being sued there.

Kramer: The real justification for “purposeful availment” is probably to prevent Π’s forum shopping.  Minimum contacts test sets a threshold, and can potentially allow Π to sue in more than one state (e.g., AZ, NY, OK), purposeful availment would limit Π’s forum shopping and lessen Δ’s disadvantage (e.g., only NY).  In many cases this means an either/or choice btw forum more convenient to Π or to Δ.  Such cases seem to call for case-by-case balancing, but judicial economy calls for choosing a bright-line rule.

- If majority of cases afford multiple forums ( purposeful availment makes sense.

- If majority of cases are either/or choices ( unclear whose (Π or Δ) interest is more important.

WWVW establishes the purposeful availment test, but raises more questions than it solves. Later cases seek to address these questions.

Keeton v. Hustler Magazine (1984): Π Keeton (editor of Penthouse) sues Δ Hustler for libel in NH, where statute of limitations has not run.  Lower courts held no jurisdiction b/c Π does not have enough contact with NH (other than circulation of Penthouse) for there to be state interest.  S. Ct. reversed: Π’s contacts not required.  Δ has purposefully availed by selling magazines in NH, and there is state interest in preventing the spread of defamatory information (??) ( NH jurisdiction upheld.
Kramer: State interest (in the dispute) still required, because:

(1) It protects states’ sovereignty (which purposeful availment doesn’t address), and

(2) Otherwise specific jurisdiction = general jurisdiction

( 3-prong test affirmed: state interest, convenience, purposeful availment.

Kulko v. Superior Court (1978): Child support modification case.  NY couple with 2 kids.  After divorce, mom moved to CA, and kids later followed.  CA S. Ct. upheld jurisdiction, finding dad purposefully availed to CA benefits by buying daughter ticket and having kids there (CA would provide for them if parents died).  US S. Ct. reverses:
(1) State interest: yes – mother and kids in CA

(2) Convenience: yes – Π and evidence in CA

(3) Purposeful availment: no – father’s decision for family harmony is not purposeful availment (Court: people should be free to do sth for family harmony w/o fearing jurisdiction.)
Kramer: the rule is no longer inherent.  Courts can decide what is/is not purposeful availment based on policy.  No inherent reason why family harmony ≠ commercial tort.
Hypo 1: If dad had business in CA, then there may be jurisdiction because income relates to child support.

Hypo 2: If dispute over custody (not $$), and Δ has business or vacation home in CA? 

      Π: no unfair surprise to Δ.  Jurisdiction should be upheld, even if availment unrelated to dispute.
      Δ: To uphold jurisdiction based on purposeful availment unrelated dispute is inefficient, since it 

           would require those who don’t want to be sued in CA to have NO contacts whatsoever.

( Purely policy.

Asahi Metal Industry Co. v. Superior Court (1987): Products liability case, all other parties have settled except tire tube manufacturer Cheng Shin’s indemnity claim against valve assembly manufacturer Asahi.  S. Ct. held that CA has no jurisdiction, but there debated over how much knowledge of Δ’s product being in the forum state is required to satisfy minimum contacts.  Available tests:
(1) Foreseeability – WWVW: foreseeable possibility of presence in forum state not enough.
(2) Knowledge – Brennan’s dissent: Asahi actually knew product would enter CA ( enough.  (Kramer: This is really going back to McGee.)
(3) Purpose – Majority/O’Connor’s test.  Knowledge not enough; Δ must have additional conduct “purposefully directed toward the forum state”.  Awareness that stream of commerce would sweep the product into forum state not enough.  (Kramer: no good reason, merely finding “purpose” in “purposeful availment”.)
Technically, neither is plurality.  But most courts treat purpose test as plurality.

( Asahi rearticulates the specific jurisdiction test with two prongs:

(1) Minimum contacts = purposeful availment – at the forefront; probably “purpose” test.
- If there is purposeful availment, then there is jurisdiction, unless unreasonable.

(a) Reasonableness 
(b) Burden on Δ – if burden heavy (as in Asahi), it still may be reasonable considering:

(c) State interest – forum state’s interest in adjudicating this dispute [part of “due process” clause]
(d) Convenience to Π/court – location of Π, evidence, witness, etc.

Reasonableness/convenience usually not depositive – purposeful availment does most of the work.
(1) CA does have state interest: deterrence/safety standards.  Court says this interest is weak b/c:

-    Foreign court can do it (Kramer: but doesn’t mean CA has no interest or must rely on foreign courts.)

-    Market pressure would reach same result (Kramer: CA shouldn’t have to rely on market pressure.)

(2) Would there be jurisdiction in federal court? 
-    Under §4, scope of federal jurisdiction = state jurisdiction, unless separately provided by statute.

-    If §4 was rewritten to permit j/d to full extent allowed by Const., then the scope of federal j/d would be

     federal interest ( maybe Asahi has purposefully availed itself to benefits/protections of US laws.

[General Jurisdiction]

General jurisdiction = state always has jurisdiction over you, regardless of the claim.

Grounds for having general jurisdiction (in addition to specific jurisdiction):
(1) Available forum – there should be at least one available forum for each Π.

(2) Sliding scale – Δ may have so much continuous contact with a forum state as to justify jurisdiction over him in all claims.  (Kramer: unpersuasive)

(3) Membership – by being a domicile of state / citizen of nation, you get a plethora of benefits, and therefore should submit to obligations such as state’s general jurisdiction over you.

If general jurisdiction is based on membership, then contacts required:

(1) Natural person: domicile/resident that gives one the right to vote (except ABKCO v. Lennon)
(2) Corporation:

(a) Citizenship – state of incorporation, headquarters, principal place of business
(b) Sufficient contacts test – continuous and systematic corporate activities (but no test to determine how much corporate activity is enough.)
Perkins: general jurisdiction b/c all business conducted in OH

Helicopteros: virtually nothing done in TX

Helicopteros Nacionales de Columbia, S.A. v. Hall (1984): Π chopper crash survivors and representative of decedents sue Δ Columbian helicopter company in TX.  Δ’s only contacts with TX are purchases of helicopters and sending pilots to train there.  S. Ct. held TX has no jurisdiction over Δ , because (a) these do not create “sufficient contacts for general j/d; and (b) the claim does not “arise out of” the contacts, thus no specific j/d. 
( When do a corporation’s contacts with forum state justify in personam jurisdiction:
(1) General jurisdiction: sufficient contacts test - continuous and systematic corporate activities

(2) Specific jurisdiction: 

(a) Arising out of / cause-of-action test – the cause of action arises out of the contacts (Majority/Blackmun)

(b) “Related to” test – court should consider the larger story of corporate contacts, not confined to those arising out of the cause of action (Brennan’s dissent)

( Kramer: The good test should be reasonableness (state interest and convenience) and no unfair surprise (Δ’s conduct makes him anticipate litigation in that state) ( nothing to do with cause of action.
Questions to ask when determining jurisdiction (in sequence):
(1) Is there jurisdiction under state law?

(2) Is it constitutional?

(3) Is there justifications for general jurisdiction?

[Jurisdiction over Property]
Three types of jurisdiction over property:

(1) Pure in rem: Dispute over right to property, against the whole world
(2) Quasi in rem type 1: Dispute over right to property, against specific person/party
(3) Quasi in rem type 2: Dispute not over property, but jurisdiction based on attachment of property in forum state, and judgment limited to the value of that property
Under Pennoyer, only the state in which property is located can exercise jurisdiction, but it can be tricky to determine whether the intangible property is located.  The situs (location for legal purposes) of intangible property is a legal fiction b/c a property had to have a location – until Shaffer.
Harris v. Bulk (1905): Harris (NC) owes Bulk (NC) $180, who owes Espstein (MD) $344.  While H was in MD, E attached the $180 debt for his claim against B.  H pays the $180 to E.  Later, B sues H for the $180 in NC, claiming that MD had no jurisdiction over the debt, since it was only temporarily there.  S. Ct.: MD did have jurisdiction, because the debt clings to and accompanies the debtor wherever he goes, regardless of where debt was originally created.  (Kramer: but this doesn’t explain where debt is located.)
Shaffer v. Heitner (1977): Shareholder Π Heitner sues against Greyhound and its directors, incorporated in DE with principal place of business in AZ, for landing the company in a lawsuit and subjecting it to fines (from activities in OR).  Π requested sequester, and court seized the stocks (considered in DE b/c Greyhound was incorporated in DE) in order to gain jurisdiction over the individual directors.  Δ directors contest DE’s jurisdiction.  S. Ct. held DE has no jurisdiction – two alternative approaches:
(1) Majority (Marshall): Jurisdiction over a thing is really jurisdiction over a person’s interest in a thing.  Therefore Int’l Shoe’s minimum contacts test should govern.  (This makes more sense better hard to reconciled with precedents, b/c it would get rid of in rem jurisdiction completely.)
(2) Dissent (Powell & Stevens): There is no situs for intangible property (e.g., stock), so should find forum that has in personam jurisdiction over the Δ if involves intangible property.  (Reconciles better with precedents and easier to administer, but makes no sense theoretically.)
(1) Court strikes down the automatic assumption that states’ in rem jurisdiction is constitutional, though leaving intact the possibility for states to take in rem jurisdiction based on statute.  (But Δ can challenge the constitutionality of such statue by applying “minimum contacts” test.)
(2) Alternatively, DE could have based jurisdiction on corporate fiduciary, since DE has an interest in supervising the  management of a DE corporation – but not useful here because DE law bases jurisdiction on property rather than corporate fiduciary ( Court: even so, fiduciary argument also no good, b/c it would make people hesitant to accept directorship.  (Brennan: unnecessary move.)
( After Shaffer:  Use minimum contacts test
(1) Pure in rem: unchanged – the claim arising out of the property makes it sufficient contact
(2) Quasi in rem type 1: unchanged – ditto.  (But after Rush, some are affected.)
(3) Quasi in rem type 2: changed – presence of property alone does not satisfy minimum contacts b/c unrelated to the claim.  Δ must have other contacts to satisfy the test.
Intangible property that is not subject of the claim (quasi type 2) is not enough for jurisdiction.
Applications:

(1) Bank accounts – Feder v. Turkish Airlines (1977): NY takes quasi-in-rem jurisdiction by attaching Δ’s NY bank account, reasoning that bank accounts are especially weight contacts, justifying jurisdiction.  (Kramer: this doesn’t make sense, otherwise minimum contacts would do no work.)
(2) Insurance obligation – Seider v. Roth (1966, before Shaffer): Π (NY) sues Δ (IN) in NY, over auto accident in IN.  Π attaches Δ’s insurer’s (Allstate, does business in NY) insurance obligation.  Jurisdiction upheld.  (Because quasi-in-rem type 1, the obligation is part of the dispute.)
(
Seider is overruled in Rush v. Savchuk (1980): Ask who is the named Δ in insurance obligation quasi in type 1.  Insurer’s contact with forum state is separated from Δ’s contact.  If insurer does business in MN, but Δ (IN) has no other contacts there, then Π (IN) can sue insurer directly in MN, but he can’t sue Δ there.

Hypo: Π (IN) v. Δ (IN) in IN, wins.  But all of Δ’s assets in NY.  Π can then file second action in NY, and move for summary judgment under full faith and credit clause, to enforce the IN judgment.  Everyone agrees that the second enforcement action should be allowed – NY should have jurisdiction.  But this is impossible to reconcile with Shaffer w/o some legal fiction, e.g., jurisdiction by necessity (exception).
[Transient Jurisdiction]

Under Burnham, you can still assert personal jurisdiction over someone by personally serving him while in the forum state, regardless of lack of minimum contacts otherwise.

Burnham v. Superior Court (1990): The Burnhams were married in NJ, separated, and wife moved to CA.  Dispute over divorce by irreconcilable differences or by desertion.  Π wife sued in CA for divorce, and served Δ husband personally while he was in CA visiting kids.  S. Ct. upheld CA’s jurisdiction:

(1) Plurality (Scalia): jurisdiction by personal service in forum state (transient j/d) has always been constitutional (under Due Process), and if it’s not, legislature should intervene.  Courts after Shaffer misread it when they found this practice unconstitutional, we should disregard these.

(2) Concurrence (Brennan): Notion of fairness has changed – transient jurisdiction can’t be automatically constitutional simply because of tradition.  Legislature won’t act, and lower courts wouldn’t want to be the first to change the rule, so Supreme Court should intervene.
[The Requirement of Due Process Notice]
Personal jurisdiction is based on 3 considerations:

(1) Convenience/burden to court/parties

(2) State’s sovereign interest

(3) Notice

The heart of due process requirement: we can’t take your life/liberty/property away from you without giving you an “opportunity to be heard ( requires notice and forum that’s not too inconvenient.  
However, due process does NOT require that Δ receives actual notice in EVERY case (cf. criminal cases, which requires actual notice).  This is because we need to balance Π’s and Δ’s interests.  In cases where Δ really cannot be reached despite reasonable efforts, Π shouldn’t be stuck – she can still win by default.  (Cf. personal jurisdiction – where it’s a choice between a forum convenient to Π and one convenient to Δ, we resolve it in Δ’s favor.)
Mullane v. Central Hanover Bank & Trust Co. (1950): Central Hanover has consolidated many little trusts into one large common trust fund for economy of scale.  NY banking law requires periodic accounting of such funds that are sent to court for review; if approved, such decrees are final and binding.  Many beneficiaries were not NY residents, and the only notice given for the accounting (as minimum required by NY law) was publication in a local newspaper.  Mullane was appointed guardian for those beneficiaries who have interest in the trusts’ income.  He contests the court’s jurisdiction to render such a decree for failure of proper notice.
S. Ct.: the notice was inadequate, a mere gesture.  However, court says that publication is adequate to those whose address is unknown, and that notice reasonably certain to reach most parties interested in objecting is likely safeguard the interests of all.
( Mullane’s test for notice required by Due Process (14th Amend.):

(1) “Notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.”

(2) “The means employed must be as such as one desirous of actually informing the absentee might reasonably adopt to accomplish it.”

( This doesn’t mean all/best means possible, or that everyone must get actual notice.  The informer is only required to what is reasonable and not unduly burdensome.

Publication is a last resort, and is never adequate by itself.  Where every other means of notice would be inadequate, you can use one of them, and supplement with publication.  (E.g., For an absent property owner, posting notice on property + putting notice in record office + mailing to last known address + publication in paper would probably suffice.)

(1) In mass toxic tort class actions, such as Agent Orange cases, there are so many potentially affected Πs

     that simply giving notice to all of them would be too costly and unreasonable.  Weinstein approved

     notice by a combination of magazine ads, commercials on TV, billboards, and mailings to randomly

     selected groups.  Nowadays, you can also use email.

(2) Due process requires Π to make reasonable efforts to give notice.  So if beneficiaries in Mullane heard
      about it by word of mouth or accidentally sees the published notice, they are still not bound.
Tulsa Professional Collection Services, Inc. v. Pope (1988): OK probate code requires publication of probate proceedings; any claim not brought within 2 months of such notice is barred.  S. Ct. held publication as required by OK not enough.  Known creditors must be given notice (by mail or other means.)  If Π did not use reasonable effort to give notice, notice requirement not met, the fact that creditors knew of the death does not bar their claim.

( Courts want to use a bright-line rule (Mullane) rather than a case-by-case standard.

Subject-Matter Jurisdiction (in Federal Courts)

Subject matter jurisdiction is the court’s power to hear particular types of cases.  For a court to have the power to adjudicate a claim, there must be both personal jurisdiction and subject matter jurisdiction.  The Constitution allows state courts to hear all matters, except where federal courts have exclusive jurisdiction: admiralty cases (federal courts only) and dispute between states (US Supreme Court only).  However, Congress has the power, by statute, to grant federal courts jurisdiction over certain matters (e.g., anti-trust cases).
Federal courts are, from the start, courts of limited jurisdiction.  Const. Art. III §2 grants federal jurisdiction over 9 types of cases:
(1) Diversity jurisdiction – controversies between citizens of different states.

(2) Federal question jurisdiction – cases arising under the Constitution, Laws, and Treaties of U.S.

(Also: cases affecting ambassadors, public ministers and consuls; of admiralty and maritime jurisdiction; where U.S. is a party; between States; between a State and citizens of another state; between citizens of the same state claiming lands under grants of different states; and between a state (or its citizens) and foreign states, citizens, or subjects.)

But Art. III §2 is not self-executing.  The Constitution having defined these categories, Congress must then grant federal jurisdiction within these categories by statute.

Subject matter jurisdiction (unless personal jurisdiction) is not waivable.  The lack of subject matter jurisdiction can be raised at any time, either by court’s own motion or by either party’s motion.

[Diversity Jurisdiction]

(1) Congressional grant: 28 U.S.C. §1332
(2) Requirements

(a) Complete diversity of citizenship btw Π and Δ (Strawbridge v. Curtiss)
(b) Amount in controversy over $75,000 (§1332)

(3) Determining citizenship:

(a) Natural person: domicile = established residence + intention to remain indefinitely.  If a person has moved but does not wish to remain, then the last domicile remains until new one established.  (Mas v. Perry, couple didn’t intend to stay in LA, domicile still French & MI.)
(b) Representative of a decedent/infant/incompetent: citizenship of the person represented

(c) Incorporated Corporations:
(i) State of incorporation; or

(ii) Principal place of business; or

(iii) Where insured is a citizen (only where Π sues liability insurer directly but nor insured)

(d) Unincorporated Corporations/Partnerships: the citizenship of each of its members
No good justifications for diversity jurisdiction.  Arguments are attenuated and mainly political:
- Prevent bias against out-of-staters (probably doesn’t make big difference)
- Protect investors and flow of commerce (one original argument)
- Quality of adjudication (probably no difference, but if there is, why not give all cases to fed courts?)

- Queue issue (doesn’t justify shifting the burden to federal courts)

- Cross-fertilization of ideas (maybe, but we don’t need diversity jurisdiction to achieve this)

- Burden of state courts – shouldn’t dump cases back to state courts (in fact minimal)

Hypo: Π (CA) sues Δ (IN) – 

(1) Suit in CA federal court: jurisdiction firmly established, makes no distinction between Π and Δ

(2) Suit in CA state court: Π can remove, Δ can remove (nonresident bias)
(3) Suit in IL state court: Π can remove, Δ can NOT remove to federal court (resident, no bias)

(
Asymmetrical: Π can always remove to federal court, while only out-of-state Δ can remove.
· Complete diversity:

(1) Not required by Constitution, but firmly established

(2) Exceptions:

(a) Interpleader actions (only minimal diversity required)

(b) Class actions (diversity based on named parties only)

(3) Parties improperly or collusively made or joined, by assignment or otherwise, cannot be used to establish diversity jurisdiction (but can be used to defeat it.) – 28 U.S.C. §1359
( Improper/collusive = done solely for the purpose of creating diversity jurisdiction.  If there is any other purpose, then not improper, even if creating diversity jurisdiction is one of them.

(4) Nominal parties’ citizenship can be ignored when they are joined.  Test: no interest in the result or no control/interest in the subject matter of the litigation.
Rose v. Giamatti (1989): Π Rose (OH) sues Δ Giamatti (NY), MLB (partnership, partly OH) and Cincinnati Reds (OH) in OH state court.  Court allows Δ to remove to federal court, finding MLB and Reds to be nominal parties whose citizenships can be ignored.  (Kramer: wrong outcome; MLB and Reds should be the interested parties, while Giamatti merely nominal.)
· Amount in controversy:
(1) If amount of recovery pleaded exceeds $75K, then there is diversity jurisdiction unless there is legal certainty that Π is not entitled to recover that amount.

(2) “Legal certainty”= directed verdict test – could a reasonable jury find this amount?  If a judge would have to grant remittitur for such verdict, then legally certain Π not entitled to it.

(1)  Most lawyers will thus inflate that prayer to $75K (e.g., with “pain and suffering”).  But if you don’t 

       actually have such prayer, or knew you weren’t entitled to that amount, court can impose Rule 11 

       sanctions.

(2)  Jurisdiction is determined on the outset, and once established, is unaffected by subsequent changes.  

      Thus, if after suit commences, Π receives $3,000 insurance coverage, diversity j/d still intact.

[Federal Question Jurisdiction]

(1) Constitution: “arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority” (Art. III §2)

(2) Congressional grant: “arising under the Constitution, laws, or treaties of the United States” (28 U.S.C. §1331, enacted in 1875, after Osborn)

(3) Statutory interpretation: Constitutional limits ≠ Congressional grant ( ?
Purpose of conferring federal jurisdiction:

(1) Uniformity – to create uniform interpretation of federal law

(2) Hostility – to prevent state hostility (e.g., to BUS)

(3) Expertise – federal courts have expertise in deciding federal questions

Osborn v. Bank of United States (1824): The very broad federal ingredient test – there is federal jurisdiction where a question of federal law is an ingredient of the original cause.  Π (BUS) sues Δ (treasurer of Ohio) for forcibly taxing it.  (Court is also trying to resolve its companion case, BUS v. Planter’s Bank of Georgia, in which a state bank refuses to pay back a loan.)  Marshall, an advocate for strong federal powers, upheld federal jurisdiction: the incorporation of a national bank, its rights to sue and to contract are conferred by federal law; thus anything action involving BUS necessarily “arises under” federal law.  The fact that federal issue is not contested doesn’t defeat federal jurisdiction.  (Johnson’s dissent: There must be an actually contested federal issue.  If federal issue arises later, then remove.  If it never comes up, then no problem with uniformity.)

(1) Marshall is really concerned with states’ hostility against BUS, and believes that only by giving it

      access to federal courts can we protect the national bank from adverse treatment (in state courts).

(2) Another issue here: state’s sovereign immunity protecting its officers (e.g., Osborn) also from suit.
     (Reply: the action of taxing BUS is, under McCulloch, unconstitutional ( strips sovereign immunity.

(3) Kramer: Marshall could have characterized BUS as the U.S., in which case there would definitely be 

     federal jurisdiction.  But he didn’t do this because this would cover many federally chartered corp.,

     such as railroads, which federal govt has no control over.  (The Pacific Railroad Removal Cases)
Marshall: if Congress gives certain rights, then it is important that they not be subverted.  One was of ensuring this is by giving federal jurisdiction.  (E.g., Schumacher v. Beeler: bankruptcy case.  Court upheld federal jurisdiction in trustee’s suit for the bankrupt’s debt, because bankruptcy law is federal law.)
(  Osborn’s outer limits: for there to be federal jurisdiction, there must be (a) an actual federal substantive law, and (b) a plausible claim that leaving adjudication to state courts risks misconstruction.

That Congress has the larger power of enacting federal statute on a matter doesn’t mean it should be allowed to do the lesser thing – granting federal jurisdiction over that matter.  ( Federalist concern.  Because it is easier for Congress to intrude on state sovereignty by conferring federal jurisdiction, allowing them to do so would result in long-term deterioration of state power.

· Mottley’s well-pleaded complaint rule
Louisville & Nashville R. Co. v. Mottley (1908): The contracts claim over free railroad passes case.  Π Mottleys sue Δ for discontinuing their passes; Δ uses the federal statute’s bar as a defense.  Court introduces the well-pleaded complaint test.  A well-pleaded complaint is one that only states the necessary elements of recovery, and no more.  A case “arises under” federal law if a federal question is a necessary part of such complaint – anticipated Δ’s defenses or adage in Π’s complaint don’t count.  This allows courts to determine jurisdiction on the outset, without having to consider Δ’s defense.  In this case, federal question arises as part of Δ’s defense, and is not necessary for raising a valid contracts claim ( no federal jurisdiction.
Statutory interpretation: when should there be federal jurisdiction under §1331?
(1) Language: same as Const.

(2) Legislative history: Congress apparently wanted to grant the full extent allowed by Const.

(3) Policy: uniformity, hostility, expertise concerns are the same whether federal questions arising in Π’s

     complaint or Δ’s defense.

(4) Administrability (real concern): we need a rule that can effectively divide up federal/state cases but is

     not arbitrary.  Mottley proposes a good rule because in all cases, Π’s complaint is essential to the case

     (Δ’s defense sometimes isn’t) – allows courts to easily decide whether there’s federal j/d from outset.

· Federal issue as an element in state cause of action

Shoshone Mining v. Rutter (1900): Federal law created the right to sue on mining rights, but state law gives/determines the substantive rights (of possession) ( not “arising under” ( no federal jurisdiction

American Well Works v. Layne (1916): Stockholder’s of MO corporation sues on fiduciary duty.  Court held no federal jurisdiction.  Holmes’ dissent: creation test – “suit arises under the law that created the cause of action”; the mere adoption of federal law as a test is not enough for federal jurisdiction.

( Holmes’ test good for inclusion, not exclusion.  If a case fits Holmes’ test, then it definitely satisfies “arising-under”; but if it doesn’t, the case may still be “arising-under”.
Smith v. Kansas City Title and Trust Company (1920): Π shareholder sought to enjoin Δ corporation from investing in certain federal bonds.  Proving breach of fiduciary duty (state cause of action) requires Π to prove that the bonds were invalid b/c the Federal Farm Loan Act was unconstitutional.  Court upheld federal jurisdiction, using the substantial federal issue approach ( Although federal law does not create a right to sue, if Π must prove a proposition of federal law to establish his claim, then federal jurisdiction.
Moore v. Chesapeake & Ohio Ry. (1934): Π sues under KY’s ELA, which provides Π is not contributorily negligent if injured from violation of state or federal statute.  Π claims injury from Δ’s violation of FSAA. ( No federal jurisdiction b/c the federal issue only arises in Δ’s defense (Π’s contributory negligence).
Merrell Dow Pharmaceuticals v. Thompson (1986): Πs sued in OH state court against Δ Bendectin manufacturer, on 6 counts of state tort claim, one of which is mislabeling in violation of FDCA.  Δ sought to remove to federal court.  S. Ct. held no federal jurisdiction, because Congress did not intend to create a private cause of action for violation of FDCA. ( If federal law creates a substantive right, but Congress did not create (expressly or impliedly) a right to sue, then no federal jurisdiction.
Reconciling Smith and Moore:

(1) Stevens (majority): Balancing test / nature of the federal interest at stake (Smith > Moore).

(2) Brennan (dissent): Irreconcilable unless using a vague, case-by-case test.  Should overrule Moore.

	Case
	Fed - substantive right
	Fed - cause of action
	Federal jurisdiction?

	Shoshone
	No
	Yes
	No

	American Well Works
	Yes
	No
	No

	Smith
	Yes – Π’s claim
	No
	Yes

	Moore
	Yes – Δ’s defense
	No
	No

	Merrell Dow
	Yes
	No
	No


Holmes’ view: When a construction of federal law affects whether the purpose of that law achieved (affects that law’s applicability in its intended field) ( There is federal jurisdiction.  (E.g., State incorporating FRCP does not affect the Rules’ application in federal courts, therefore no federal jurisdiction.)
In Smith, if MS state court decides that FFLA is unconstitutional and the bonds so issued are invalid, Congress’ intent in enacting FFLA (to issue bonds) would be defeated.

In Merrell Dow, when Congress enacted FDCA, it wanted the drug manufacturers to do/not do certain things.  State’s misconstruction of FDCA may defeating Congress’ intended purpose be telling the drug companies to do something else.
(1) Brennan: federal interest in (a) interpreting what the statute is intended to do and (b) determining the level of enforcement.
(2) Stevens: Congress did not intend to give private cause of action, so if federal courts give such private cause of action (by adjudicating this case), it would flout congressional intent.

( After Merrell Dow:

(1) If Congress creates a statute (substantive right) but does not create a private cause of action, then no federal jurisdiction over state cause of action incorporating that federal statute.
(2) Exception: when a constitutionality question of the federal statute is involved, there is still federal jurisdiction. (Smith still stands.)


















[Supplemental Jurisdiction]
Supplemental jurisdiction historically includes:

(1) Pendent jurisdiction: based on what Π can join in the original complaint

(a) Pendent-claim: Π v. Δ on (1) federal claim ( also jurisdiction on (2) state claim

(b) Pendent-party: Π v. Δ1 (federal question on diversity) ( jurisdiction over Π v. Δ2

(2) Ancillary jurisdiction: everything other than pendent jurisdiction

E.g., interpleader, counterclaim, cross-claim, etc.

The inquiry of whether there is supplemental jurisdiction involves three steps:

(1) Constitutional power: Does Art III §2 allow federal jurisdiction here? ( Gibbs’ test of “case”

(2) Statutory grant of power: Has Congress conferred federal jurisdiction on the additional parties/claims? 
Pre-1900: interpret the statute under which claim is brought

Post-1900: §1367 presumes yes unless otherwise provided by subsections (b), (c), or statute

(3) Judge’s discretion of whether or not to use that power: court can decline to take supplemental jurisdiction by considering one of the factors in sub (c), roughly conforming to Gibbs.
Hurn v. Oursler (1933): The “cause of action” test.  Π sues Δ on infringement on his copyrighted play, alleging (1) violation of federal copyright law, (2) violation of state competition law; he then amends to also sue on an uncopyrighted version of the play, alleging (3) violation of state competition law.  Only (1) properly establishes federal jurisdiction.  Held: only supplemental jurisdiction on (2), but not (3), because the two plays create two separate causes of action/legal wrongs. ( Conceptual test.  Hard to decide what counts as cause of action/legal wrong.
United Mine Workers of America v. Gibbs (1966): Shift to a practical based on what makes sense to be tried together in one proceeding.  Π Gibbs sues Δ union on (1) illegal boycott (violation of federal statute LMRA) and (2) violation of state unfair competition law.  Held: supplemental jurisdiction over (2).  Reasoning:

(1) Constitutional power: “Case” in Art. III §2 encompasses all claims arising from a common nucleus of operative facts.  If Π’s claims are such as would usually be tried in one proceeding, then court has power to hear the other claims.

(2) Discretional use of power: Court need not exercise that power – supplemental jurisdiction is a doctrine of discretion, not Π’s right.  Court should consider judicial economy, convenience, and fairness to parties, and weigh the following factors: 
(a) Does state claim dominate?

(b) Would court be required to decide sensitive or novel issues of state law?

(c) Would hearing the claims together confuse the jury?

(d) Are federal issues resolved early, leaving only state claims?

Why supplemental jurisdiction at all?
(1) Judicial economy

(2) Convenience

(3) Fairness to parties

(4) Federalist concerns

      (a) Protecting state interest/sovereignty

      (b) Ensuring federal courts’ power to adjudicate fed claims/interpret fed laws

      ( When state and federal interests contradict, federal interest is supreme.

Because Constitution is not self-executing, there is the second question of statutory grant.  Gibbs uses §1331, assuming that it reaches the constitutional limit.  There is the federalist concern, however, that assuming §1331 to go as far as Art. III permits would allow Congress to deteriorate state courts’ rights overtime (see Mottley).  Gibbs’s answer: use of discretion / case-by-case balancing.  Prior to Finley, the presumption was that there is supplemental jurisdiction unless Congress expressly or impliedly negated this in the statute ( this was subverted in Finley.
Finley v. United States (1989): Π (CA) sues city airport (CA) and utility company (CA) in state court, and sues United States in federal court under FTCA.  (U.S. can only be sued in federal court.)   Π seeks to join the other Δs into federal court action based on pendent party jurisdiction.  Court (Scalia): no supplemental jurisdiction, because Congress has not allowed it. ( Finley changed the background presumption: now there is no pendent-party jurisdiction unless the federal statute says there is.
Scalia relies on precedents – Aldinger, Zahn, and Owen:

(1) Aldinger v. Howard (1976): Π sues for wrongful discharge from county job, against Δ1 on federal claim (§1983), and Δ2 Spokane County on state tort claim, seeking to exercise pendent party jurisdiction.  Held: no supplemental jurisdiction, because Monroe held that you couldn’t sue municipality. ( Contrary to Scalia’s presumption, Aldinger presumes pendent-party jurisdiction unless Congress expressly or impliedly negates it.
(2) Zahn v. International Paper Co. (1973): Not a pendent party jurisdiction case, but address amount in controversy.  When Πs have separate and distinct claims, they can only be members of a class in a diversity action if each Π individually meets the amount in controversy requirement.  Aggregation allowed only when Πs suffer a single in divisible harm. ( Problematic to rely on Zahn, since it doesn’t address pendent party jurisdiction.

(3) Owen Equipment and Erection Company v. Kroger (1978): Wrongful death suite.  Π Kroger (IA) sues Δ1 OPPD (NB), who impleads Δ2 Owen (seemingly NB but turns out IA).  Π then adds a cross-claim against the non-diverse Δ2, seeking pendent party jurisdiction.  Held: no pendent party jurisdiction because §1332 (diversity jurisdiction) requires complete diversity.  Π can’t do indirectly what she couldn’t do directly (sue the non-diverse Owen). ( Again, here no pendent party jurisdiction not because presumption, but because statute (§1332) negates it.

( After Finley, all cases that bring in new parties are out, unless statute explicitly provides otherwise ( This gets rid of ancillary jurisdiction and pendent-party jurisdiction except: (a) in rem jurisdiction, (b) interpleader.  (Pendent-claim still stands under Gibbs).

28 U.S.C. §1367 (1990): Statutory grant of supplemental jurisdiction.  Specifically overrules Finley to return to the state of the law prior to it: presumption of supplemental jurisdiction.  

(a) Federal courts always have supplemental jurisdiction over other claims that form the same case/controversy (Gibbs), unless excepted by subsections (b), (c), or expressly provided otherwise by federal statute.

( Courts can no longer make the argument that Congress, though silent in the statute, intended a policy against supplemental jurisdiction (as in Aldinger and Owen).

(b) In solely diversity suits, no supplemental jurisdiction over Δs joined under FRCP §§ 14, 19, 20, 24, Πs joined under §19, and those who intervene under §24, if it would defeat complete diversity. 

( Restores Owen .But Π may also bring in 3rd-party Π under §14 (interpleader against 

counterclaim); courts split on whether supplemental jurisdiction should be allowed here.

(c) Court may by discretion decline to exercise supplemental jurisdiction if:

(1) The claim raises a complex or novel issue of state law

(2) The claim dominates over the federal claim(s)

(3) All federal claims have been dismissed

(4) Other compelling reasons under exceptional circumstances

( Similar, but not identical to Gibbs.

(Courts split on whether Zahn is still good law – whether there should be supplemental jurisdiction over class of Πs in diversity action whose individual amounts of controversy do not meet the requirement.  Literal reading: yes.  Intent: no (Congress trying to preserve state of the law pre-Finley).  Remains open.)

The Erie Doctrine

Remember – Erie doctrine only applies to federal diversity actions, not federal question cases, which doubtlessly applies federal law.
[Substantive Law in Federal Actions]
28 U.S.C. §1652 - Rules of Decision Act  (1789): “The laws of the several states, except where the constitution, treaties or statutes of the United States shall otherwise require or provide, shall be regarded as rules of decision in trials at common law in the courts of the United States, in cases where they apply.”
Swift v. Tyson (1842): Story: RDA’s “law of the several states” covers only state statutes and certain established local usages, not interpretations of the general principles of common law.  Federal courts are not bound by state common law precedents, but should apply “general common law”, a body of general principles handed down by time immemorial that are not tied to any specific jurisdiction.
Black & White Taxicab v. Brown & Yellow Taxicab (1928): To avoid KY state courts, who do not enforce monopoly contracts, Brown & Yellow reincorporated in TN, creating diversity, then sues Black & White in federal court, which enforced the monopoly K and enjoined B&W.  Holmes’ dissent: there is no transcendental body of law, only state laws existing by the authority of that state.
Erie R.R. Co. v. Tompkins (1938): Π Tompkins got hit by something on Δ’s train.  PA: no duty to trespassers, no recovery unless willful or wanton negligence.  Federal: duty of care to users of lateral pathways.  Brandeis overruled Swift, holding that state law should be applied.  Brandeis’ 1938 positivism/realism: there is no “general common law”, only federal or state law.
The court overturns Swift because:

(1) Uniformity – instead of creating desired uniformity, Swift created multiplicity between federal and state courts within the same state.  (Kramer: but dubious whether Story actually had this idea.)
(2) Forum shopping – Swift allows out-of-state Πs choice of federal/state court simply by virtue of his luck of having diversity.  Forum-shopping is undesirable because:

(a) Creates uncertainty and unpredictability – not sure which law applies.

(b) Goes beyond the purpose of diversity jurisdiction – which was to protect neutral forum to protect out-of-state Δs from bias.

(c) Discriminates against in-state Π similarly situated.

(3) Constitutionality – Swift’s interpretation of RDA is unconstitutional because federal courts have no right to declare substantive rules of common law – it would invade upon states’ rights.  (Kramer: It’s not that Congress cannot delegate lawmaking power, but the only constitutional power that would justify Swift is diversity jurisdiction, and Swift undermines its purpose.)
Erie’s constitutional holding is two-fold:

(1) Federal courts have no inherent lawmaking power, but can only act when specifically delegates that 

      power by Constitution and Congress.

(2) Diversity jurisdiction does not authorize Congress to make substantive law (only to create J/D) ( 
     Having no such lawmaking power, Congress cannot delegate it to federal courts.

( After Erie, federal courts must apply state substantive laws (incl. common law), absent federal law.  Where there are no state statutes, state law means what the state’s highest court would rule, if faced with the case today.  (In some states, you can certify, but only at the state supreme court’s discretion.)
[Procedural Law in Federal Actions]

The following line of cases deal with rules that are procedural, rather than substantive, in form:

Guaranty Trust Co. of New York v. York (1945): Π noteholder York sues Δ Guranty Trust in equity for breach of fiduciary duty.  But she waited too long – statue of limitations had run in NY.  Should federal court apply state “latches”, the federal rule of limitation in equity (a case-by-case inquiry)?  Court: apply state statute of limitations.  Outcome-determinative test: diversity jurisdiction in effect makes the federal court into a state court, just an unbiased one.  Thus the outcome in diversity actions should be substantially the same in federal and state courts.  If applying federal rules would lead to a different outcome ( apply state rules.
In 1949, Supreme Court clarifies York’s outcome-determinative test:

(1) Ragan v. Merchants Transfer & Warehouse Co.: State law applies RE: when S/O/L is tolled.
(2) Woods v. Interstate Realty Co.: TN corporation that cannot sue in MS state court because it isn’t qualified to do business in MS can’t maintain a diversity suit in MN federal court either.
(3) Cohen v. Beneficial Industrial Loan Corp.: Π in shareholder derivative suit must pose security bonds, as required by NJ rules, even though federal rules do not so require.
( Outcome-determinative test: state rules should be applied if the federal/state difference would: 

(1) Likely lead parties to choose federal over state courts, or

(2) Change the parties’ litigation strategies

York is NOT a constitutional ruling ( Constitution permits Congress to create federal courts, therefore it is “necessary and proper” to create procedural rules such as statutes of limitations.
Interpretations of RDA – apply state law unless federal law otherwise provides – in diversity actions:

(1) Erie: Federal courts must apply state substantive laws.

(2) York: To the extent where difference is outcome-determinative, apply state procedural rules.

Byrd v. Blue Ridge Elec. Co-op., Inc. (1958): Should judge (SC) or jury (FRCP §38) decide whether Π is a “statutory employee” in an evidentiary hearing?  Held, federal rule applies.  Where rule is substantive, “bound up with the definition of the rights and obligations of the parties,” Constitution demands that courts apply state rules.  But where, as here, the rule is procedural in form, then apply balancing test (of state and federal interests): 
[Uniform outcomes] (( [Preserving federal system’s status as an independent judicial system]

( Where federal interest is weightier ( apply federal rules, even though it is outcome-determinative.
(Kramer: Byrd still not a constitutional decision; merely interprets RDA and FRCP §38.)
Substantive/Procedural:
    (1) Form – A rule can be substantive/procedural in form

    (2) Purpose – A rule can be procedural in form, but substantive in purpose

    (3) Effect – A rule can be procedural in form and purpose, but have substantive effects

Brennan asks about the rule’s purpose – is the purpose to shape behaviors outside the courtroom?
- If substantive in purpose ( apply state rules

- If procedural in purpose ( ask about the rule’s effect

    - If effect is outcome-determinative and balancing says not so important ( apply state rules

    - If effect is outcome-determinative and balancing shows important federal interest ( apply fed rules

Hanna v. Plumer (1965): Which means service of process is adequate – leaving at home (FRCP §4) or hand-delivery (MA)?  Court: apply FRCP.  Service of process rules are not outcome-determinative because unlikely to affect parties’ primary behavior.  There is Constitutional grant of power to make Federal Rules (under “proper and necessary”).  If it is also valid under Rules Enabling Act (28 U.S.C. §2072), then a Federal Rule would always control (over conflicting state rules).
Sibbach v. Wilson & Co. (1941): Test of validity under REA is whether the Rule “really regulates procedure”.  (Kramer: this means procedural in form and at least one procedural purpose.  If so, then the Federal Rule is valid under REA – effect irrelevant.)

( So far, no Federal Rule has been found to be invalid.
(1) Sibbach is the only test for a FRCP’s application in diversity cases.

(2) But this only applies to rules that are procedural in form.

(3) Hannah is a drastic change.  The underlying concern is uniformity – if FRCP is required to yield, then

      different results in NY and CA federal courts. ( Kramer: but this only applies to federal question,

      not diversity J/D cases.  In federal question cases, we are concerned with horizontal uniformity.  In

      diversity cases, we’re only concerned with vertical uniformity (from state lower court to fed court).

      Hanna sacrifices vertical uniformity for horizontal uniformity ( wrong.

(4) Hanna creates tension between itself and Ragan, Woods, and Cohen.  It seeks to resolve that tension

     by claiming there was no clash between federal and state rules in the earlier cases, while in Hanna, 

    “the clash with §4 is unavoidable”.
( After Hanna: If a Federal Rule is valid under REA (Sibbach), then it supercedes the state rules.

Walker v. Armco Steel Corp. (1980): Does statute of limitation start running after Π files complaint (FRCP §3) or after Δ is served (state)?  Court: apply state rules because the two need not clash – §3 only tolls the clock for the purpose of calculating other time limits in FRCP.  (Despite footnote 9, court in fact narrowly construes Federal Rules so as to not create a conflict with state rules.) ( Kramer: difference between Hanna and Walker is the purpose: §4 is procedural in form and purpose, while § is procedural in form, but substantive in purpose.
( After Walker, state law substantive test: “Is the conflicting state rule is substantive in purpose?”
· Yes – state rule applies

· No – federal rule applies

Burlington Northern Ry. v. Woods (1987): Should there court apply a 10% penalty for unsuccessful appeal (AL) or only when appeal is frivolous (FRAP §38)?  Court: there is conflict – apply FRAP.  Court here concedes that the state rule has procedural and substantive purposes, yet still applies Federal Rule ( Kramer: impossible to reconcile Walker and Burlington Northern.
( After Burlington, you could say that if Federal Rule is valid under REA, then applies, no need to narrowly construe it to avoid “direct collision” with state rules.

Stewart Organization, Inc. v. Ricoh Corp. (1988): Question of transfer.  Should court refuse to enforce forum-selection clause (state) or apply case-by-case analysis (28 U.S.C. §1404)?  Supposing the two clash (Kramer: not necessarily), court here ignores Walker’s test, applying only Hanna ( if federal rule is valid, then trumps state rule.
( After Ricoh, apply Hanna without Walker in federal statutory rules.  (If federal judge-made rules, apply Erie/Byrd).
Gasperini v. Center for Humanities, Inc. (1996): Should the standard of granting remittitur-new trial be “materially deviating” from reasonable verdict (NY) or verdict that “shocks the conscience” (federal judge-made law + FRCP §59)?  Court: use state standard because it does not conflict with §59. ( Kramer: Walker not dead.
Semtek International Inc. v. Lockheed Martin Corp. (2001): Should FRCP §41’s provision that all dismissal shall be, with a few exceptions, “on the merits” bar refilling of the law suit everywhere, when the state court would be so preclude?  Court construed §41 to give federal court’s dismissal preclusion effect only when filing in the same federal district court, therefore, no conflict. ( Kramer: Semtek puts everything back up for grabs.
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Kramer: but we don’t need supplemental jurisdiction to achieve these ends
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