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I. Introduction

A. What is Int’l. Law?  A system governing relations between states with state and non-state actors.

1. What is the nature and purpose of the international legal order?

a. To regulate interactions between states or

b. Limits actions of states that would undermine international legal order?

2. Leads to questions about the future of the sovereign state as states become more willing to take advantage of international adjudicative bodies.

B. The Breard Case: Paraguayan national arrested, tried and convicted in VA.  Never advised of right to consult with a consulate officer.  Raise the issue on appeal that Vienna Convention on Consular Relations violated.  US court said the right was waived because it was not raised in the trial court.  Paraguay went to ICJ to request a stay of execution and status quo ante.  ICJ issued provisional order that the US “should” take measures to stay execution pending the outcome of its proceedings.  S. Ct. says it’s a state matter and it won’t intervene.

1. Issue: what is the proper relationship between national and international tribunals and law?  What degree of deference should be given to norms of international law?

2. Paraguay relied on Vienna Convention on Consular Relations, Art. 36(1)(b) Communication and Contact with Nationals of the Sending State:

(1)(b) If he so requests, the competent authorities of the receiving state shall, without delay, inform the consular post of the sending state if, within its consular district, a national of that state is arrested or committed to prison or to custody pending trial or is detained in any other manner….  The said authorities shall inform the person concerned without delay of his rights under this sub-paragraph:

3. Paraguay took the view that 36(1)(b) authorized Breard to be informed of and exercise his rights. 

a. The court must decide whether parties to the Convention intended to create private rights of action.  In US would become part of federal law, but not binding on the states in criminal proceedings.

b. Court doesn’t get to the merits because Paraguay dropped the case.

4. S. Ct. cites itself for the intl law perspective that a state can decide for itself how to interpret and enforce a convention.  Convenient way of avoiding the death penalty issue.

a. The procedural rules of the forum state govern the implementation of the treaty in that state. (Art. 36(2)).  Fear in US that ICJ will determine internal US policy.

b. An act of Congress is on full parity with a treaty, when a statute which is subsequent in time is inconsistent with a treaty, that statute to the extent of conflict renders the treaty null.  (Reid v. Covert).  Therefore, Breard’s claim is barred by the passage of the Anti-Terrorism and Effective Death Penalty Act (AEDPA) which recognizes the procedural default rule.

C. The LaGrande Case:  Germany brought this case before the ICJ on same grounds as Breard, but after criminal proceedings had concluded.  One D had already been executed.  Germany requested that all prior charges should be voided and the second D should be compensated for the execution of his brother.  The ICJ issued a provisional order that the US “should” take all measures to ensure the second D was not executed pending the outcome of their proceedings. 

1. The court issued its order to the US and said that it was under the obligation to transmit it to the Gov of Arizona and that he was under the obligation to act in conformity with the international undertakings of the US.

a. Establishing a direct link between the ICJ and an indiv acting in a public context.  Saying that the Gov is responsible for enforcing the order.

b. Implies that the international community is no longer a compilation of states, but comprised of indivs with legal personalities.

2. Art. 36 creates a right with no remedy or enforcement mechanism.  Easier than to pick fight with states with differing view.

a. Have to give the right some content, here asking for a new trial, such an extreme claim will be rejected.

b. Not clear what Art. 36 means, ICJ saying, keep him alive until we figure it out.

(1) Should be looked at in the context of other procedural rights, not elevated above them.

(2) Should not argue that it trumps procedural default rules, but think more concretely about when it should be applied.

II. The International Court of Justice

A. The Court and Its Jurisdiction:  Overview

1. The ICJ is one of the 6 principle organs of the UN but is an independent court not integrated into the hierarchical structure.

2. UN Charter, Art. 92-96

a. Art. 93: all UN members are by default subject to jurisdiction of ICJ – unless specifically exempted.  (2) A state which is not a member may become a party to the Statute of the ICJ on conditions determined by the General Assembly upon the recommendation of the Security Council.

b. Art. 94: UN members will comply with provisional measures of ICJ.  (2) If any member fails to comply the other party may have recourse to the Security Council, which may make recommendations or decide upon measures to give effect to the judgment.

(1) The only measures the Security Council may adopt are those under Chapter VI of the Charter, dealing with the settlement of disputes, not the stronger measures under Chapter VII which require an immediate threat to the peace.

c. Art. 95: Members may go to other tribunals if agreed by the parties.

d. Art. 96: The General Assembly, Security Council or other organs of the UN may ask for advisory opinions from ICJ.  

(1) The advisory procedure is not open to states, but only to international organizations.

(2) Opinions are limited to abstract legal questions, not a particular dispute.

(3) Opinions are only consultative and not binding on the requesting parties.  Unlike judgments in contentious proceedings which are binding.

3. Statute of the ICJ, Art. 36 & 65

a. Makeup: Ch. I, 15 judges elected by UN members.  All security council members have a judge despite the fact that 4 of 5 don’t accept compulsory jurisdiction (UK does).  If a state appearing before the court does not have a judge of its own nationality at the Court, it may appoint an ad hoc judge for the particular case.

b. Precedent: no formally binding precedent, except as to parties before the court on a particular issue.  General deference to basic trajectory of intl law.  (Art. 59)

c. Double function: settle disputes submitted by states in accordance with intl law and to give advisory opinions on legal questions referred to it.

d. Procedure: Chapter III, Art. 40, cases are brought before the court either by notification of the special agreement or by a written application to the registrar.  The registrar will notify all concerned parties.

e. Art. 36 – Competence of the Court

(1) The jurisdiction of the Court comprises all cases which the parties refer to it and all matters specially provided for in the Charter of the UN or in treaties and conventions in force.

(2) Compulsory Jurisdiction: provides mechanism for states to opt in to the compulsory jurisdiction of the ICJ:

The states parties to the present statute may at any time declare that they recognize as compulsory ipso facto and without special agreement, in relation to any other state accepting the same obligation.

(3) Optional Clause: The declarations referred to above may be made unconditionally or on condition of reciprocity on the part of several or certain states, or for a certain time.

(a) Principle of reciprocity: a state cannot enjoy the benefits of the optional clause unless it is prepared to accept the obligations of the optional clause..

f. Art. 65 – Advisory Opinions

(1) The Court may give an advisory opinion on any legal question at the request of whatever body may be authorized by or in accordance with the Charter of the UN to make such a request.

(2) Questions upon which the advisory opinion of the Court is asked shall be laid before the Court by means of a written request containing an exact statement of the question upon which an opinion is required, and accompanied by all documents likely to throw light upon the question.

4. Arbitration: there is a clear recent tendency in international bilateral and multilateral treaty-making to provide for arbitration as the primary method of dispute settlement.

a. Access to ICJ restricted by states’ adding far-reaching reservations to their declarations of acceptance of the court’s jurisdiction.

b. General reluctance of states to submit to compulsory jurisdiction by a standing court considered to have too much impact upon state sovereignty.

c. States have greater influence on the selection of arbitrators and the arbitral procedure.

d. Bilateral arbitration has been more widely accepted in fields of economic cooperation.

B. Problems of Jurisdiction and Admissibility in Contentious Cases

1. Only states may be parties in contentious proceedings before the court.  Jurisdiction in contentious proceedings is dependent on the consent of states.

a. Procedure: begins with a written phase, where parties exchange pleadings, an oral phase and a final judgment with no appeal.  Note that rulings in contentious proceedings are binding, while advisory opinions are not.

b. Provisional measures may be ordered to reserve the rights of the parties.  (Art. 41)

2. The Interhandel Case (Switzerland v. USA): US had accepted compulsory jurisdiction of ICJ with reservations while Switzerland’s acceptance was without reservations.  US seized assets of a Swiss corp claiming they derived from a German corp.  The Swiss took the matter to the ICJ for a declaration that the assets were Swiss and should be returned.  The US objected to ICJ jurisdiction on four grounds

a. Dispute pre-dates acceptance of compulsory jurisdiction:The court rejected this by noting that the earlier communications were not related to the instant dispute.

b. Dispute pre-dates enactment of Swiss acceptance: reciprocity principle requires that as between the US and Switzerland, the Court’s jurisdiction be limited to disputes arising later than that date.  The court rejected this by noting that reciprocity enables the State which has made the wider acceptance to rely upon the reservations laid down by the other party.  It cannot justify a State in relying upon a restriction which the other party has not included in its own declaration.

c. Matter of domestic jurisdiction: This seizure of assets according to intl law is within the domestic jurisdiction of the US.  The court rejects this because the subject matter of the seizure is whether or not the assets are enemy or neutral property, which has been challenged on the basis of intl law.

d. Exhaustion of local remedies: Interhandel has not exhausted local remedies in US courts.  The court agrees with this argument, finding that exhaustion is a customary rule of intl law and must be observed when domestic proceedings are pending and the two actions are designed to obtain the same result.

3. Nicaragua v. USA (1984): Nic took US to ICJ over allegations that US was supporting activities in and around Nic in efforts to destabilize the govt.  The US deposited a declaration amending its earlier acceptance of ICJ jurisdiction.  US now says it will not accept ICJ jurisdiction over disputes involving Central America.  The new declaration is to take effect immediately, raising the question of whether the US is free to disregard the six month notice clause in the earlier declaration.  The ICJ finds the US in violation of intl law and the Treaty of Friendship.  The US withdraws from ICJ compulsory jurisdiction.

a. Optional Clause system: US declaration entered it into an obligation which is binding on other states.  Although the US retained the right to modify, it assumed an obligation to other states accepting the clause that any changes would take effect only after 6 months.

b. Reciprocity: US points out that Nicaragua’s acceptance does not state a time period and so is immediately revocable.  The US points out that it should be entitled to the same right under reciprocity art. 36(2).  

(1) Policy objective is to ensure that two states in opposition to each other are on equal footing.  An expression of sovereign equality of states.

(2) Court cites Interhandel for the proposition that reciprocity can’t be invoked in order to excuse departure from the terms of a state’s own declaration.  

(3) Law of Treaties: requires a reasonable time for withdrawal from or termination of treaties that contain no provision regarding duration.  So Nicaragua was not free to immediately withdraw.

c. Reservations: US wanted to rely on a reservation that provided that compulsory jurisdiction would not extend to disputes arising out of multilateral agreements unless all parties to the treaty affected were before the court or the US specially agreed to jurisdiction.  The court found that though some of Nicaragua’s present claims were contained in treaties, they still were claims that could be brought under customary and general intl law and are not barred by the multilateral treaty reservation.

d. Subsequent Treaty: 1956 Treaty of Friendship, bilateral treaty b/t Nic and US,  provided a complimentary basis for jurisdiction.  The treaty provided that disputes not resolved by diplomacy would be submitted to the ICJ, unless parties agree to some other settlement.

e. Necessary Parties: US argues that Honduras is a necessary party, so case cannot proceed in ICJ without them.  Court finds that legal claims by an applicant against a respondent in proceedings before the court can be decided as to them.  There is no indispensible parties rule.

f. Use of Force, Breach of Peace, Acts of Aggression are sole domain of UN Security Council, which has primary responsibility for the maintenance of intl peace and security.  (UN Charter, Art. 24).  The court found that the Security Council does not have exclusive responsibility for such matters.

g. Exhaustion of local remedies: the US contends that the Contadora process is a regional arrangement and that Nicaragua is obliged to make every effort to achieve a solution through it.  The court refers to UN Charter Art. 103, which provides that in the event of conflict, obligations under the UN Charter shall prevail.  It finds that there is no requirement of exhaustion of regional negotiating processes.

C. Necessary Parties to Contentious Cases

1. The Law of Self-Determination: the right of a people living in a territory to determine the political and legal status of that territory.

a. UN Charter 

(1) Art. 1(2): to develop friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples…

(2) Art. 55: with a view to the creation of conditions of stability and well-being which are necessary for peaceful and friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples…

(3) Art. 73: members of the UN accept as a sacred trust the obligation to promote to the utmost…the well-being of the inhabitants of these territories

(a)
Under Resolution 1541(XV) of the General Assembly, there is a presumption that Art. 73 applies to every territory ‘which is geographically separate and is distinct ethnically and/or culturally’ from the country administering it.

(4) Art. 76(b): objectives of the trusteeship system…to promote the political, economic, social, and educational advancement of the inhabitants of the trust territories, and their progressive development towards self-government or independence as may be appropriate…

b. The International Covenant on Civil and Political Rights (1966); the International Covenant on Economic, Social and Cultural Rights (1966)

(1) All peoples have the right of self-determination.  By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.

(3)
The states parties to the present Covenant, including those having responsibility for the administration of Non-Self-Governing and Trust Territories, shall promote the realization of the right to self-determination, and shall respect that right, in conformity with the provisions of the Charter of the UN.

c. The Friendly Relations Declaration of 1970: the principle of equal rights and self-determination of peoples includes the right of all peoples ‘freely to determine, without external interference, their political status and to pursue their economic, social and cultural development’ and the duty of every state ‘to respect this right in accordance with the provisions of the Charter’.

d. Recognized by state practice as a basic principle of intl law and given the status of ius cogens.  The ICJ determined it was an obligation erga omnes, owed to the international community, in East Timor.

e. Legality of intervention of third states in wars of liberation is unclear.  

(1) Customary law does not recognize the general legality of secession as a consequence of the principle of self-determination.  Such a right would conflict with the current system which respect sovereignty and territorial integrity.

(2) There is general agreement that peoples who have a legal right to self-determination are entitled to fight a war of national liberation.  But there is disagreement among states regarding the legality of help given by foreign states.  Intervention would only be lawful if it could be shown that the movement was the victim of an armed attack.

2. The East Timor Case (Portugal v. Australia): Aus occupied the Timor Gap and negotiated a treaty with Indonesia to jointly exploit the resources.   The intl community has not recognized Indo’s sovereignty.  Portugal claims that the mere signing of a treaty with Indo is contrary to intl law because Indo does not have jurisdiction in relation to the resources.  Portugal brings the case to the ICJ for declarations that Australia has violated the right of the Timorese to self-determination, violated laws and treaties, violated Portugal’s sovereign rights, and owes reparations to Portugal.  ICJ agrees with Aus that the effect of adjudicating Portugal’s claim will affect the rights of Indonesia, a party not before the court, this is so even though Aus obligation is erga omnes, owed to the whole international community.

a. Necessary Party: Indonesia is a necessary party because can’t discuss the merits of Portugal’s claims against Aus without first determining that its takeover of East Timor was unlawful.  Indonesia’s rights constitute the subject matter of the judgment.  Necessary Party trumps Erga Omnes.

b. Indonesia did not intervene because it was not sued, Portugal couldn’t sue them directly because they had not ceded to ICJ’s compulsory jurisdiction.

c. Erga Omnes Obligation: the dissent asserts that the recognition of East Timor’s right of self-determination is a duty owed it by the whole intl community.  This is a multilateral obligation.

(1) The obligation to protect the right of self-determination of the people of East Timor by Aus is an obligation owed by Aus to every country in the world.

(2) If there is a violation, any country in the world can challenge that act before the court, has the status of customary law.

D. The Court’s Advisory Jurisdiction

1. Introduction to the Nuclear Weapons Advisory Opinions

a. General Assembly Resolution 1653 (XVI) (1961): declared that the use of nuclear weapons was illegal.  Primarily favored by communist and third world countries.  Western countries didn’t support it because it gave them an advantage over powerful Red Army.

(1) Only a sign of customary law, but the skewed voting indicated an absence of a generally accepted custom.

(2) Western powers could claim the law has no force as to them since they repudiated it.

b. Hague Regulations Art. 23(a) (1907): declares that it is forbidden ‘to employ poison or poisoned weapons’.

c. Geneva Gas Protocol 1925: prohibits ‘the use in war of asphyxiating, poisonous or other gases, and of all analogous liquids, materials or devices’.

d. First Protocol of 1977, Art. 48: In order to ensure respect for and protection of the civilian population and civilian objects, the parties to the conflict shall at all times distinguish between the civilian population and combatants and between civilian objects and military objectives and accordingly shall direct their operations only against military objectives.

(1) US signed this but placed on record its ‘understanding that the rules established by this protocol were not intended to have any effect on and do not regulate or prohibit the use of nuclear weapons’.

2. The 1996 Nuclear Weapons Advisory Opinions: two requests for advisory opinions were consolidated to ensure jurisdiction (WHO (9/93), prompted by the World Court Project, and UN General Assembly (1/96) on the question:  “Is the threat or use of nuclear weapons in any circumstance permitted under intl law?”  The court dismissed the request from the WHO because WHO lacked competence to deal with the issue. 

a. Courts Holdings:

(1) There is in neither customary nor conventional law ‘any specific authorization of the threat or use of nuclear weapons, (unanimous)

(2) But there was also no ‘comprehensive and universal prohibition’ on the use of nuclear weapons. (11-3)

(3) A threat or use of force by means of nuclear weapons that is contrary to UN Charter Art. 2(4) and that fails to meet all the requirements of Art. 51 (self-defense) is unlawful and that it ‘should also be compatible with the requirements of the intl law applicable in armed conflict, particularly those of intl humanitarian law, as well as with specific obligations under treaties and other undertakings which expressly deal with nuclear weapons’. (unanimous)

(4) Found that the threat or use of nuclear weapons would generally be contrary to the rules of intl law applicable to armed conflict and humanitarian law.  However, in view of the current state of intl law, and of the elements of fact at its disposal, the Court cannot conclude definitely whether the threat or use of nuclear weapons would be lawful or unlawful in an extreme circumstance of self-defense, in which the very survival of a State would be at stake.  (7-7)

b.
Effect of the judgment: created more problems than it solved

(1)
Declaring the question non-liquet: an area where there is no law.

(2) Could be saying that live in a free world, if something is not prohibited, it is permitted.  (Lotus)

(3) What constitutes a threat?  Is mere possession enough?

(4) Jus ad bellum (law governing the conditions where it is permissible to use force) v. jus in bello (law governing the conditions where you actually carry out military operations

(a) Even if in violation of jus ad bellum still have to ensure that your conduct is consistent with jus in bello which prescribes that you may never attack civilian targets.

(b) This decision opens the door to the possibility that jus ad bellum rules could trump jus in bello rules.  Because if permitted to use force and use nuclear weapons, will hit civilian targets, in violation of jus in bello.

(5) Doesn’t specify if the use of force is restricted to the state protecting itself only.  Could be used to protect another.

III. Sources of International Law:  The Role of Custom and Treaty

A. Introduction

1.
Art. 38(1) of ICJ Statute lists the sources of intl law:

a.
International conventions

(1) Law Making: to conclude an agreement on universal substantive legal principles.

(2) Contract: create rights and duties only for the contracting parties.

(3) Parties: can only be concluded by states, international organizations and other traditionally recognized entities.

b. International customs

(1) State practice: what states actually do: treaties, diplomatic practice, national legislation.  Strongest part of custom.  Easier to identify now because states are engaged more internationally, so evidence of state practice is greater.

(a) Major inconsistencies in state practice prevent the creation of a customary rule.  But where there is no practice that goes against an alleged rule of customary law, a small amount of practice is sufficient to create a customary rule.

(b) General practice should include the conduct of all states, which can participate in the formulation of the rule or the interests, which are specifically affected.

(i) Does not require the unanimous practice of all states or other intl subjects.  A state can be bound by the general practice of other states if it does not protest against the emergence of the rule and continue persistently to do so (persistent objector).

(ii) Requires that states are sufficiently aware of the emergence of the new practice or law.

(c) Instant Custom: If the period of analysis is short, an indispensable requirement would be that within the period in question, State practice, including that of States whose interests are specially affected, should have been both extensive and uniform.

(i) Tribunals are no longer reluctant to declare customary law on thin information, may even refer to conventions that have not yet been ratified.

(ii) Shift from formal to informal analysis.

(d) As found in treaties

(i) A network of bilateral treaties must be widespread before it can amount to state practice resulting in customary law.

(ii) Multilateral treaties that claim to be declaratory of customary law or are intended to codify customary law can be quoted as evidence of customary law even against a state which is not a party to the treaty, even if the treaty has not received enough ratifications to come into force.

Vienna Convention on the Law of Treaties (1969)

UN Charter Art. 2(4) prohibition on the use of force.

(iii) States are only bound by customary law not treaty law, so if they can produce evidence that contradicts the treaty, it can disregard the rule in the treaty, option only available to non-parties.

(e) The state seeking to rely on a particular rule of customary law normally has the burden of proving the fact that the relevant state practice exists.  Can look at what states do and do not do and what they say.

(i) Doctrine of acquiescence: passiveness and inaction with respect to claims of other states can produce a binding effect creating legal obligations for the silent state.

(ii) A claimant state which seeks to rely on a customary rule must prove that the rule has become binding on the defendant state.

(iii) Persistent Objector: May be able to prove that the rule is binding on other states, then the rule is binding on the defendant state unless it can show that it has expressly and consistently rejected the rule since the earliest days of the rule’s existence; dissent after the rule has become well established is too late to prevent the rule binding the dissenting state.

(2) Opinio iuris: a conviction felt by states that a certain form of conduct is required or permitted by intl law.  Why states do what they do.

(a) Evidence of a states motivation may be gathered from acts or omissions and other states’ reactions.

(b) In the case of rules imposing duties, have to prove that the state regarded its action as obligatory.  (Lotus)

(c) If some states claim that a rule is law and other states do not challenge that claim, the new rule will come into being, even though all the states concerned may realize that it is a departure from pre-existing rules.

c. General principles/rules of law

(1) Gaps in intl law may be filled by borrowing principles which are common to all or most national systems of law.

(a) Natural justice: good faith, estoppel, proportionality

(b) Procedural rules: right to a fair hearing, exhaustion of local remedies.

(2) Ius Cogens: norms of intl law that are so fundamental that they can’t be deviated from under any circumstance.  A peremptory norm of intl law that a state can’t deviate from even by treaty:

(a) Art. 53 of the Vienna Convention on the Law of Treaties (1969) provides that a treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general intl law.

(b) Peremptory Norm Prohibitions

(i) use of force

(ii)
self-determination

(iii)
use of torture

(iv)
slavery

(v)
piracy

(3) Obligations erga omnes: concerned with the enforceability of norms of intl law, the violation of which is deemed to be an offence not only against the state directly affected by the breach, but also against all members of the intl community.

(4) Gap filling is not required to avoid declaring non liquet (the matter is not clear).  Though most argue that every intl situation is capable of being determined as a matter of law.

d. Judicial decisions and teachings

(1) Subject to Art. 59: The decision of the court has no binding force except between the parties and in respect of that particular case.  There is no formal stare decisis doctrine, though they take previous decisions into account.

(2) Proliferation of intl adjudicative bodies may lead to conflicting decisions on intl law and there is no ultimate legal authority to provide harmonization.

(3) National law on intl subjects should be used with caution since may really be applying their own natl law to intl disputes.

e. Other possible sources of intl law omitted from 38(1)

(1) Acts of intl organizations: organs not composed of member states are capable of constituting a source of law.

(a) UN Secretariat acts as a depository of treaties.

(b) Security Council actions under Ch. VII

(c) Resolutions may be used to show evidence of a rule or the emergence of an opinio juris, but its value will vary according to the number of states for and against. But resolutions are never conclusive evidence, must be examined in conjunction with all available evidence and possible to prove that it is not a correct statement of intl law.

(i) 3379 Elimination of all forms of Racial Discrimination (1975)

· Reflects customary law today though not binding because General Assembly can’t adopt binding rules

· Have to prove state practice: clear by 1975 that racism is prohibited by intl law

· Equated Zionism to racism.  Need to look for states objecting to zionism.  Need to look for state practice of zionism

(ii)
46/86 Elimination of Racism and Racial Discrimination (1991)

· Repealed 3379, thought to be about the validity of the state of Israel.

· Zionism still exists, is it still a violation of intl law even though the resolution was revoked?More difficult to prove the practice

-
May matter that it was prohibited for 16 years.

(2) Soft Law: are neither strictly binding norms of law, nor completely irrelevant political maxims, and operate in a grey zone between law and politics, a special characteristic of international economic law and environmental law.

(a) States in agreement may not wish to bind themselves legally, but nevertheless wish to adopt and test certain rules and principles before they become law.

(b) Facilitates consensus, but essential to maintain the distinction between the law de lege lata (codification of existing law )and the law de lege ferenda (progressive development of law), between legal norms and non-legal norms s regards their binding effect, and between the legal and political systems.

(3) Equity: appeals to sense of justice in natural law.

(a) A judge or arbitrator can always use equity to interpret or fill gaps in the law, even when he has not been expressly authorized to do so.  But he may not give a decision ex aequo et bono (where equity overrides all other rules) unless he has been expressly authorized to do so.

(b) Art. 38(2) provides that the list of sources in 38(1) ‘shall not prejudice the power of the Court to decide a case ex aequo et bono, if the parties agree thereto.

(i) this article has never been applied

(ii) doubtful whether equity forms a source of intl law today.

2.
What happens when there is a conflict between customary law and treaty law?  

a. Treaty Parties: In relation to an earlier custom, a later treaty will replace an earlier custom.

b. Non Parties: the previous custom will continue to be the norm.

c. If the treaty reflects the customary norm, they will exists side by side and the treaty will create mechanisms to give effect to the custom.  (Nicaragua v. US)

d. If an earlier treaty conflicts with a later norm have to take into account subsequent practices and rules of customary law and try to construe the treaty in accordance with them.

e. Treaties and custom prevail over general principles of law in the event of conflict.  Judicial decisions and learned writings are subordinate to all of those.

3. International Law Commission

a. Established in 1949 by the UN, entrusted with the codification and progressive development of intl law.

b. Summarizations of existing law are not binding, but do constitute evidence of customary law.

B. Law of the Sea:  The Formation of Customary Law with Regard to the Continental Shelf

1. Introduction to Maritime Zones

a. Internal Waters: The sovereignty of the state extends to internal waters: the coastal state is permitted to prohibit entry into its ports by foreign ships, except ships in distress.  The coastal state may enforce its laws in full against foreign merchant ships in its internal waters.  If crimes are committed on the ship that do not affect the coastal state, it will leave the matter to the flag state.

b. Territorial Sea: The sovereignty of a coastal state extends, beyond its land territory and internal waters to an adjacent belt of sea, described as the territorial sea.  (Art. 2(1) 1982)

(1) Rights of innocent passage: provided to foreign ships, passage is innocent so long as it is not prejudicial to the peace, good order, or security of the coastal state.  (1982 Law of the Sea Convention, Arts. 17-21)

(a) The coastal state may prevent non-innocent passage, and it may for security reasons, temporarily suspend innocent passage in specified areas, provided that the areas do not constitute ‘straits which are used for intl navigation between one part and another part of the high seas or to the territorial sea of a foreign state.  (Arts. 25, 44, 45 1982)

(b) Black Sea Affair, 1986: US is spying on USSR from a sub off its coast.  The USSR asserts that the US has no right to be in its territorial waters, much less to be spying there.  USSR claims that Art. 19(2)(c) has become a rule of customary law, the US says still a new provision.  US claims that it has a right to innocent passage, USSR says this is stopping and anchoring.

(i) USSR could have excluded the right of innocent passage under Art. 16 of 1958 Convention.

· US would then have had the burden to prove that innocent passage is a rule of general intl law.

· The burden would shift back to USSR to prove that it had the right to restrict passage under customary intl law.

(ii)
Both parties assume a right of innocent passage exists, now argue over whether the passage was innocent.

· US argues that the 1982 Convention is more specific than the 1958 Convention.  So in 1982 Convention this was not customary law, just treaty law.  Therefore the US is not bound by it since it has not ratified.

· There was very limited evidence of state practice, US could say spying is our normal practice, not precluded because didn’t ratify and will be a persistent objector.

· US could argue that it did not violate 19(2)(C) because its acts did not threaten USSR or undermine its ability to protect itself.

· USSR could argue that 1982 was just a codification of what was understood in the intl community as prejudicing the interests of the coastal state.  Would have to examine negotiating positions in the treaty, subsequent practice, public statements, etc.

(iii)
Difficulty in establishing norms of customary law: have to show representative general practice and a state can always avoid an obligation by persistently objecting.Makes national judges skeptical of intl law.

(2) Rights of the coastal state over the territorial sea: 

(a) Exclusive right to fish and exploit the resources of the seabed and subsoil

(b) Exclusive enjoyment of the air space, foreign aircraft have no right of innocent passage.

(c) Its ships have the exclusive right to transport goods and passengers from one part of the coastal state to another.

(d) If the coastal state is neutral, belligerent states may not engage in combat, or capture merchant ships in its territorial sea.

(e) The coastal state may enact regulations which foreign ships must obey.

(f) The coastal state has powers of arrests over merchant ships exercising a right of innocent passage, not over warships which can be asked only to leave the territorial waters.

(i) Members of the crew of foreign warships may be tried by the courts of the flag state for crimes committed on the warship while the warship was in the territorial sea, but they are immune to jurisdiction in the coastal state’s courts, unless the flag state waives immunity.

(3) The width of the territorial sea

(a) Cannon-shot rule: in 18th century generally accepted that the width of the territorial sea should be the same as the range of a cannon.

(b) Three-mile rule: developed during the Napoleonic wars, rationalization or substitution for cannon-shot rule.

(i) Scandinavian states claimed four miles

(ii) Spain and Portugal claimed six miles.

(c) Geneva conference of 1958 abandoned this rule, with no agreement on a new rule because different states had different interests.  Led to confusion over customary law.

(i) Fishing: Until 1960, the only way a state could extend its fishing limits was by extending its territorial sea so poor states sought to extend, while technologically savvy states favoured narrow seas which allowed them to fish off their own and others coasts.

(ii) Airspace: Since aircraft don’t enjoy rights of innocent passage, an extension of the sea was opposed on the grounds of inconvenience.

(iii) Security: fear of psychological intimidation by posting fleets close to shore.

(d) Art. 3 of 1982 Convention provides that ‘every state has the right to establish the breadth of its territorial sea up to a limit not exceeding twelve nautical miles’.

(4) The line from which the territorial sea is measured:  Rest on concept of baselines: Arts. 5-11, 13 and 14 of 1982 Convention.  The normal baseline from which the width of the territorial sea is measured is the low-water line.  (Art. 5)

c. The Contiguous Zone: Art. 33 of the 1982 Convention provides that in a zone contiguous to its territorial sea, which may not extend beyond 24 nautical miles from the baselines from which the breadth of the territorial sea is measured, the coastal state may exercise control.

d. Exclusive fishery zones and exclusive economic zones: a tendency for states to claim exclusive fishery zones beyond their territorial seas, to 200 feet. Art. 56(1)(a) of the 1982 Convention gives the coastal state sovereign rights over all the economic resources of the sea, seabed and subsoil in its exclusive economic zone. 

(1) Reagan Proclamation on Exclusive Economic Zone (1983)

(a) The zone is contiguous to the territorial sea of the US and its territories.

(b) It extends a distance of 200 nautical miles from the baseline from which the breadth of the territorial sea is measured.

(c) Explains rights US has in zone according to intl law:

(i)
Sovereign rights for the purpose of exploring, exploiting, conserving and managing natural resources of the subsoil and the superjacent waters…

(ii)
Jurisdiction with regard to the establishment of artificial islands, and installations and structures having economic purposes and the protection and preservation of the marine environment.

(d) Remains an area in which all states enjoy the high seas freedoms of navigation, over-flight, the laying of submarine cables and pipelines, and other internationally lawful uses of the sea.

(2) The Fisheries Case (ICJ 1951), United Kingdom v. Norway: Norwegian gov’t. issued a proclamation that it intended to draw straight baselines.  1933-1935 another decree was issued saying Norwegian territorial sea would be 4 miles.  Norway then drew straight baselines from northern part of the islets to define its territorial sea.  UK argued that an intl customary law had been formed that restricted straight baselines to a length of 10 miles.  The practice was limited to bays and internal waters.  Norway disputed the existence of the customary rule.  The court found that Norway’s practice of drawing straight baselines was not contrary to intl law.  The court used several factors to determine if the rule had passed into customary law:

(a) The amount of time that has passed since the practice started.  UK fished in Norway’s waters, then stopped for many years, returned after 1906.  Gives Norway a historical claim to its fisheries since others had refrained from fishing there.

(b) Did Norway’s practice of drawing baselines constitute a practice which could be used by it to oppose others?  If a state claims an exception, other states can use that exception to oppose it as well.

(c) Was the UK sufficiently aware of Norway’s practice?  

(i) UK’s geographical relationship and maritime heritage led court to say they knew or should have known of this practice.  Provides a nexus between the two countries beyond notoriety of the facts.

(ii)
Other countries knew, so UK had no excuse for failing to object earlier.

(iii)
Notoriety of the facts, publication of the practice.  Question of whether this creates a positive obligation to object.  No clear rule that silence = acceptance.

(d) The opposing state’s interest in the issue

(e) The opposing state’s recognition of the practice in its own behavior

(f) The defending state’s objection to the new rule:  here Norway had always objected to the 10 mile rule so it could not be applied as to them.  No other state had objected to the practice.

(i) Persistently objecting creates a form of estoppel, the UK is estopped from objecting to the Norwegian practice.

e. The High Seas: all parts of the sea that are not included in the territorial sea or in the internal waters of a state.  The high seas may be used freely by the ships of all nations.  Ships on the high seas are subject only to intl law and the laws of the flag state.

(1) Exceptional cases where a warship of one state may interfere with a merchant ship of another:

(a) Stateless ships: it is lawful to seize a stateless ship on the high seas.

(b) Hot pursuit: designed to prevent the ship avoiding arrest by escaping to the high seas.  (Art. 23 of the 1958 Convention on the High Seas, Art. 111 of 1982 Convention). 

(c) Right of approach: If a warship encounters a merchant ship on the high seas and has reasonable grounds for suspecting that the merchant ship is of the same nationality as the warship, it may carry out investigations on board the ship to ascertain its nationality.

(d) Treaties: often give the contracting parties a reciprocal power of arrest over one another’s merchant ships.  (Art. 110 of the 1982 Convention)

(e) Piracy: Arts. 100-10 of the 1982 Convention, if a warship has reasonable grounds for suspecting that a merchant ship is engaged in piracy, it may board it on the high seas for purposes of investigation, regardless of the merchant ship’s nationality.  

(f) Belligerent rights: In a time of war a warship belonging to a belligerent state may seize enemy merchant ships and also, in certain circumstances, neutral merchant ships trading with the enemy.

(g) Self-defense: the law on this point is uncertain, may depend on urgency.

(2) Jurisdiction of municipal courts over crimes committed on the high seas: no proceedings may be instituted against such persons except before the judicial or administrative authorities either of the flag state or of the state of which such person is a national. Art. 11(1) of the 1958 Convention and Art. 97(1) of the 1982 Convention enacted to reverse the decision in the Lotus case that dealt with collisions and other ‘incidents of navigation’.

f. The Continental Shelf: the gently sloping seabed covered by shallow water, not more than 100 fathoms deep.  Not clear how far it should extend.

g. Continental Margin: Art. 76 of the 1982 Convention provides that this consists not only of the continental shelf, but also of the continental slope, a steeply sloping area beyond the continental shelf, and the continental rise, a gently sloping area between the continental shelf and the deep seabed.

2. Early Developments: Convention on the Continental Shelf of 29 April, 1958

a. Before treaty developments: a state could only make a claim to ownership of a portion of the continental shelf where it could demonstrate effective and continuous occupation for a long time.

(1) In 1942 the UK and Venezuela concluded a treaty relating to the division and use of the seabed and subsoil of the Gulf of Paria.  This treaty was a departure from earlier practice as it contemplated the exploitation of mineral resources by the bordering states.

(2) In 1945 US took unilateral action to claim its continental shelf.  Extended sovereign rights, reserved the right to exercise jurisdiction on the waters above.  (Truman Proclamation of 1945)

(a) Not protested, copied by other states, became a customary rule of intl law

(b) Codified in Arts. 2 and 3 of 1958 Convention on the Continental Shelf, and Arts. 77 and 78 of the 1982 Convention.

(3) Chile and Peru claimed sovereignty over the seabed and subsoil for a distance of 200 miles from their coasts; and they also claimed sovereignty over the superjacent waters and air space, which has been expressly excluded from the proclamations issued by the US and other countries.  

(a) protested, did not give rise to a new rule of customary law.

b. Law of the Sea was codified by the first UN conference on the Law of the Sea (UNCLOS I) (1958), which drew up 4 conventions. Conventions primarily codified customary law and so can be used as evidence of customary law even against states which are not parties to them, but may not still be customary law today due to continued developments.

(1) The Convention on the Territorial Sea and the Contiguous Zone (46 states).  Places primary emphasis on the equidistance principle.  (Arts. 12(1) and 24(3))

(2) The Convention on the High Seas (57 states)

(3) The Convention on Fishing and Conservation of the Living Resources of the High Seas (36 states)

(4) The Convention on the Continental Shelf (54 states).  Places primary emphasis on delimitation by agreement.  (Arts. 6(1) and (2))

c. UNCLOS II (1960) failed to reach agreement on essential questions, like width of the territorial sea.

3. The North Sea Continental Shelf Cases (ICJ 1969)

a. Federal Republic of Germany v. Denmark, Federal Republic of Germany v. Netherlands: 3 adjacent countries in disagreement as to how they should delimit, Denmark/Nether want equidistance rule, Germany wants proportionality rule.  Send the matter to the ICJ with a written agreement asking the court how to delimit, but not asking the court to go ahead with the delimitation.  Held, the rules contained in Art. 6(2) of the Convention on the Continental Shelf were not rules of customary law, and were therefore not binding on West Germany, which was not party to the Convention.  Instead, customary law required the parties to negotiate in good faith in order to reach an agreement on an equitable delimitation, such an agreement should include proportionality considerations.

(1) Factors the court takes into consideration when determining if the treaty provision applies:

(a) Was it a rule of customary law when it was built?  No, suggested as a positive law development by the ILC.

(b) Is it intended to be a rule of general application (to be applied beyond the treaty parties)?

(c) If not binding as a treaty obligation, can it be held against a country as a matter of customary law?

(d) Were states entitled to and did they make reservations?  Would support that not customary law, if it was, couldn’t make reservations.

(e) Was there existing state practice?

(f) Even if not customary law b4 passage, it could have become customary law if state practice in accord with it.  What has been the practice since the rule took effect?  How many states signed, ratified, referred to, applied the principles in resolving disputes?  Must be representative, particularly of specially effected groups.

(i)
Although in effect for a short time, state practice has been extensive and virtually uniform.

(g) What has opinio iuris been?  The states concerned in the dispute must feel that they are conforming to a legal obligation.  

(i)
The mere fact that the law is on the books is not evidence that you believe the act is required by intl law.

(ii)
If apply this too liberally, could inhibit states from taking beneficial actions, because they don’t want to be bound to early unnecessarily.

b. Dissenting Opinion of Judge Lachs: disagreed that evidence of opinio iuris was required.  In view of the complexity of the formative process, its over exacting to apply a rule that a state behaved because he thought he had to do so.  Should only have to prove that the rule was part of the general law.

4. The Law of the Sea Convention (1982)

a. UNCLOS III (1973) adopted the text of the United Nations Convention on the Law of the Sea in 1982.

(1) Many western states (US, UK, Germany) failed to sign the convention due to dissatisfaction with Part XI about exploitation of the deep seabed.

(2) Entered into force in 1994.

(3) Agreement Relating to the Implementation of Part XI of the Convention: adopted by UN General Assembly in July 1994, provided for a modification of the deep seabed mining regime.

(4) Some of the provisions codify the customary intl law of the sea, but many represent a departure from pre-existing customary law.

(a) Could pass into customary law if they are imitated by others.

(b) Represent law only for states parties, but represent the direction the law may take.  Art. 311(1) provides that this convention will prevail over the four 1958 conventions.

b. Continental Shelf, Arts. 76-85

C. More on Customary Law, How to Find It, How to Prove It

1. Human Rights as Customary Law (Universal Jurisdiction)

a. Series of international treaties adopted to protect human rights of individuals, many in the context of war:

(1) 1945 UN Charter

(2) 1948 Universal Declaration on Human Rights

(3) 1966 International Covenant on Civil and Political Rights

(4) 1966 Covenant on Economic and Social Rights

(5) 1980 Convention on the Elimination of all forms of Discrimination Against Women

(6) 1984 Convention Against Torture

b. Principle of Universalism: human rights enumerated in these instruments are universally enforceable.  

(1) Conflicts with idea that within its territory, each state is sovereign and can do as they wish.

(2) Absent treaty provisions to the contrary, one state can’t interfere in the affairs of another state except for areas where sovereignty is relinquished.

(3) Pinochet and Filartiga have transformed these rules.

c. Filartiga v. Pena-Irala: US exercised jurisdiction over acts a Paraguayan national committed in Paraguay.  D came to the US, he was arrested and tried in US court.  The court finds that torture is prohibited as a violation of the law of nations.  

(1) Alien Tort Claims Act: provided the jurisdictional basis for the case.  Provides that fed cts will have original jurisdiction over civil actions for torts committed in violation of the laws of nations or treaties even if those acts did not take place in US and are not related to US citizens.

(a) Law of Nations includes general intl law, customary law, and general principles of law.

(b) Claims must be in a civil action by an alien for a tort.

(2) Customary law analysis:

(a) Scholarly works: want to support notion that the law of nations is evolving and include torture as an evolving norm.

(b) UN General Assembly Resolution Universal Declaration of human rights

(i)
Not legally binding, but can be used as evidence of state practice.

(ii)
Can give rise to norms that reflect state practice

(c) The US is not a party to any treaty that prohibits torture, though part of the laws of nations and the laws of wars.

(i)
European Court Human Rights Declaration

(ii)
Torture Convention

(iii)
Intl Covenant on Civil and Political Rights

(d) Find that torture is prohibited by the law of nations

(i)
No state is objecting to the prohibition

(ii)
No state has reserved the right to object

(iii)
Does not discuss votes for and against the Torture Convention

(iv)
Doesn’t look at state practice, looks at what states say rather than what states do.

d. Fragmentation in use of sources in intl law

(1) Relaxing requirements of customary law in favor of global public policy against torture and other abuses.

(2) Dispensing with evidence of practice, more willing to look at conventions.

(3) Disadvantages states that may be slow to object to new instances of customary law.

e. Issues of sovereignty and balance of power, central to the idea of intl law

(1) 2d Cir. taking the power from congress and recognizing a prohibition on torture that has not been legislated, nor ratified by US in relevant treaties.

(2) Interference in affairs of another state, raises possibility that outside states could appropriate for themselves the ability to interpret and apply domestic laws against other countries.  Creates a values conflict.

(3) State could condemn practice of extrajudicial application of law before the ICJ

2. The Law of War as Customary Law

a. Jus in Bello: rules governing the methods and means of warfare between states.  Regulates how states can carry out armed conflict and how prisoners must be treated.

(1) Most conflicts happen within territories, not governed by jus in bello.

(2) Brings in humanitarian and human rights law

(a) A lawful use of force trumps intl human rights law.  The right to life does not apply in the context of armed conflict.

(b) An unlawful use of force would violate jus in bello humanitarian laws and human rights law.

(3) Instruments don’t provide an individual right, there is no tribunal to adjudicate private disputes.

(4) As more disputes become internal new instruments adopted governing the use of force in internal conflicts.

(a) Merging humanitarian and human rights law

(b) Creating tribunals with jurisdiction over indivs not states

(i)
Nurenberg

(ii)
Tokyo Tribunal

(iii)
Yugoslavia and Rwanda Tribunals (1995)

(iv)
International War Crimes Tribunals (1998)

US Concerns: perception that the court would have jurisdiction over a US national even if US was not a party to the statute.  Linked to the question of what is aggression, could mean simply giving an order. 

The statute provides for no immunity for indivs

Severed the link with the Security Council

b. United States v. von Leeb (High Command case): Wanted to bind Bulgaria and Italy who were not parties to Art. 6 of Nurenberg Charter, while Russia was a party.  Could only bind them if these rules were based on customary law because a treaty can’t bind third parties.  Had to decide whether the building of fortifications with prisoners of war violated jus in bello.

(1) There was a detailed procedural/institutional requirement for the care and treatment of POW’s, which could be binding only by intl agreement.

(2) These structures can’t give rise to customary norms because they are too specific and can’t be extrapolated.

IV. Treaties in International Law (with extended treatment of Human Rights Treaties)

A. A First Look at Treaties

1. The Scope of Treaties

a. Types of treaties: bilateral, regional, global, constituent (establishing intl organizations).

(1) Coordination Treaties: i.e. one language for airline pilots, clear incentive towards cooperation.

(2) Cooperative Treaties lead to intl institutions: only work if everyone does what they’ve promised.  Have to avoid incentive countries have to defect (prisoner’s dilemma).

(a) Intl treaties and institutions set clear standards and enable effective monitoring and info gathering.  Reduces transaction costs of enforcement.  Raises the cost of defection by imposing sanctions.

(b) Problem of managing internal policy: external treaties dictating internal policy, particularly if they are self-executing, takes legislative power away from Congress.  Important that US honors commitments abroad.  (Headquarters Agreement)

(c) Powerful states make commitments by locking them into their domestic law.

(d) States will decide to support strong intl institutions depending on what they think they have to gain from them.

(i)
US supports WTO to push its economic agenda

(ii)
Europe supports strong ECHR

(3) The way the world works is changing the nature of treaties.  Split between domestic and intl policy is breaking down.

(a) Intl network of NGO’s working together, making amicus curiae briefs in domestic courts.

(b) Diff parts of states and public interest groups working directly through institutions.

(c) Intl institutions can become som powerful that they change the operation of national law.  (European Ct. of Justice pushing supremacy of European law in natl systems)

b. Treaties may supercede or be superceded by customary intl law.

c. Vienna Convention on the Law of Treaties (1969)

(1) Created by ILC

(2) Adopted in 1969, applies only to treaties made after its entry into force (1980).  Limited as a convention but important as a codification of customary law relating to treaties.

(3) Covers intl agreements concluded between states in written form and governed by intl law, whether embodied in a single instrument or two or more related instruments.  (Art. 2(1)(a)).  Excludes:

(a) Agreements between states governed by municipal law

(b) Agreements between states which are not intended to create legal relations at all.

(c) Oral agreements between states

(d) Agreements of any sort between intl organizations or between states and intl organizations.

(4) Often invoked by parties that haven’t signed it.

2. The Making of Treaties

a. Vienna Convention on the Law of Treaties 1969, Arts. 13, 14, 15, 18, 24

(1) Part II Conclusion and Entry into Force of Treaties: procedural

(a) Art. 9: Adoption of the Text: done by consensus, unless done at a conf where requires vote of 2/3 of the states present and voting.  (Progressive development, rather than codification)

(b) Art. 12: Consent to be Bound by a Treaty Expressed by Signature

(i)
The treaty will provide for the number of signatures required.

(ii)
Signature represents a commitment to the text, does not ratify.

(c) Art. 14: Consent to be Bound by a Treaty Expressed by Ratification, Acceptance or Approval

(i)
Only a participant in the negotiations is open to sign the treaty.

(ii)
Ratification is only open to signers.

(d) Art. 15: Consent to be Bound by a Treaty Expressed by Accession

(i)
For those that didn’t participate in the negotiations but want to receive the benefit of the treaty.

(ii)
Possible only if provided for in the treaty, or if all parties to the treaty agree that the acceding state should be allowed to accede. 

(iii)
Has the same effect as signature and ratification combined.

(e) Art. 18: Obligation not to Defeat the Object and Purpose of a Treaty Prior to Its Entry into Force.  Applies when a state has signed but not ratified or otherwise approved the treaty, and when a state has expressed its consent to be bound by the treaty.

(f) Art. 24: Entry into Force – specified by the treaty or as soon as consent to be bound by the treaty has been established for all the negotiating states.

(g) Art. 25: Provisional Application – if provided by the treaty or negotiating parties, a treaty or a part of a treaty can be applied provisionally pending its entry into force.  (2) Provides that the provisional application of a treaty with respect to a State shall be terminated if that State notifies the other States between which the treaty is being applied provisionally of its intention not to become a party to the treaty.

(h) Sec. 2: Reservations – permissibility based on treaty, usually allowed as long as not incompatible with the object and purpose of the treaty.

(i)
Contract Model: Traditionally a state couldn’t make a reservation unless it is accepted by all signatory states.  If the reservation is not accepted, the state that made it is no longer a party to the treaty.

· respects sovereignty, gives states maximum control over shifting obligations.

 (ii)
Object and Purpose Test: if reservation accepted by some but not all signatories, can still be regarded as a party to the convention if the reservation is compatible with the object and purpose of the convention.  (Genocide Convention)

(2) Part III Observance, Application, and Interpretation of Treaties

(a) Art. 28: Non-Retroactivity of Treaties.  A treaty can apply retroactively only if the contracting states clearly intend it to do so.

(b) Art. 30: Application of Successive Treaties Relating to the Same Subject Matter – the later treaty prevails.

(c) Sec. 3 Interpretation of Treaties

(3) Part V Invalidity, Termination and Suspension of the Operation of Treaties

(a) Art. 42: Validity and Continuance in Force of Treaties – seeks to protect the security of legal relations by providing: ‘The termination of a treaty, its denunciation or the withdrawal of a party, may take place only as a result of the application of the provisions of the treaty or of the present Convention’.

(b) Sec. 2: Invalidity of Treaties – a state’s consent to be bound by a treaty can be invalidated by mistake (Art. 48), by the fraud of another negotiating state (Art. 49), or by the corruption of its representative by another negotiating state (Art. 50).

(c) Art. 53: Treaties Conflicting with a Preemptory Norm of General International Law (Jus Cogens)

(d) Sec. 3: Termination and Suspension of the Operation of Treaties – treaties can be terminated in accordance with the agreement or by the consent of the parties.

(i)
Desuetude: An agreement to terminate could be implied if it was clear from the conduct of the parties that they no longer regarded the treaty as being in force.  (ILC)

(e) Art. 59: Termination or Suspension of the Operation of a Treaty Implied by Conclusion of a Later Treaty.

(f) Art. 60: Termination or Suspension of the Operation of a Treaty as a Consequence of its Breach.  The right to terminate does not arise unless the breach is material.

(g) Art. 62: Fundamental Change in Circumstances (rebus sic stantibus).  ILC thought it was important to include this doctrine and not limit it by a time frame.  The US posted strong objections for fear that even with its limited language, it was subject to abuse and failed to provide a method to resolve disputes.  A party is not bound to perform a treaty if there has been a fundamental change in circumstances since the treaty was concluded and:

(i)
the existence of those circumstances constituted an essential basis of the consent of the parties to be bound by the treaty; and

(ii)
the effect of the change is radically to transform the extent of obligations still to be performed under the treaty.

(iii)
Can’t rely on this doctrine with regard to boundary treaties as priority is given to their stability.

(h) Art. 64: Emergence of a New Peremptory Norm of General Intl Law (Jus Cogens).  The treaty does not become void retroactively.

(i) Art. 65: Procedure to be followed with Respect to Invalidity, Termination, Withdrawal from or Suspension of the Operation of a Treaty –  Art. 66 provides for mandatory arbitration by ICJ

(i)
The reason US hasn’t ratified certain treaties.

3. Validity of a Treaty – The Panama Canal Treaty of 1903: The Hay-Herran Treaty was signed in 1903, under the agreement the US was to receive a lease of a zone through the Panama Canal for a lump sum payment of $10 mil and $250,000 per year.  The treaty was approved by US Congress, rejected by the Columbian Congress.  US negotiators aided and abetted Panama’s secession from Columbia and renegotiated the Canal Treaty in favor of the US, including a wider passage, lease in perpetuity, exclusive US jurisdiction, guaranteed to support the independence of Panama.  The treaty remained intact until 1977.

a. Was it valid?  Vienna Convention Arts. 49, 50, 52, 53

(1) Art. 49.  Fraud: They were clearly induced by conduct that threatened the sovereign power of Columbia against the laws of nations.

(2) Art. 50.  Corruption of a Representative of a State: Not clear on these facts, rather clear that US encouraged Columbian Nationals to seceed with promise of support.

(3) Art. 52.  Coercion of a State by the Threat or Use of Force: not clearly present here, rather they were offering a carrot rather than a stick.

(4) Art. 53.  Treaties Conflicting with a Preemptory Norm of General Intl Law: arguably present since interfering with Columbia’s internal affairs and threatening its sovereign power over its territory.

b. Could it be revoked? Arts. 42, 45

(1) Art. 42.  Validity and Continuance in Force of Treaties: must apply this current convention to the past treaty.

(2) Art. 45.  Loss of a Right to Invoke a Ground for Invalidating, Terminating, Withdrawing from or Suspending the Operation of a Treaty: Panama may have lost its right to protest by acceding to the treaty for so many years.

B. Treaties in United States Law

1. The Constitution, Treaties, and Foreign Affairs

a. Art. II, Sec. 2(2): [The President] shall have power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur.

(1) Traditionally thought of as the best way to enact treaties, but the refusal of the Senate to ratify the League of Nations threw this method into disrepute.

(2) The president decides where to send agreements.  Arms control treaties are viewed as squarely in this category.

b. Art VI, Sec 2 (The Supremacy Clause): This constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.

(1) A treaty becomes part of US law under the Supremacy Clause only if it is self-executing.  If it is self-executing its status is subordinate to the Constitution, on par with a federal statute.

(2) A treaty could prevail over an earlier statute, but be displaced by a later statute, but always prevails over existing state law.

2. Treaties and Other International Agreements

a. Congressional-Executive Agreements: negotiated by the President but concluded on the basis of approval by both houses, each voting by simple majority.

(1) Typically used for trade agreements.  (NAFTA)

(2) Treated the same as Art. II treaties.

b. “Sole” Executive Agreements: made by the President on his own authority.

(1) Typically used by strong Presidents.  May use power to fast track agreements to make US more effective internationally.

(2) One view is that these are treated the same as Art II treaties as long as lawfully made.

(3) Other view is that these agreements may not override a pre-existing contrary statute, can’t override Congress without their consent.

(4) May reach agreements that only oblige the executive branch.  

(a) Helms-Burton Act creates a judicial remedy for trafficking in foreign assets, targets businesses that help Cuba.  EU said this was unlawful because sets up rules to regulate foreign countries.  President said it would do what it could to postpone implementation of the Act.  Said nothing about what Congress would do.

c. Self-Executing and Non-Self-Executing Treaties:

(1) Self-executing means that the treaty takes effect without further enactments or rule making. If a treaty is self-executing, it will have effect by virtue of the Supremacy Clause.  Increases the power of the Pres and public interest groups.

(2) Non-self-executing means that it needs further legislating to take effect, has no direct effect on US law.  Congress usually includes a statement with new treaties that they are non self-executing.  Non self-executing treaties increase Congress’ power to legislate.

(3) Asakura v. City of Seattle: Asians were being discriminated against, challenged on basis of US/Japan Treaty.  The court says this treaty was self-executing because it was specific enough to create the possibility of indiv rights, doesn’t require affirmative acts to give effect.  It was intended to prevent officials from conduct inconsistent with it.

(4) People of Saipan v. Dept. of Interior: Saipan was a trust of the US.  The US was able to veto any resolutions it didn’t like.  There was an allegation that the US administering authority over the building of a hotel was in breach of the trust agreement.  The court applies several criteria to determine if the trust agreement is self-executing.  If it is non self-executing the citizens of Saipan would have a cause of action at the Security Counsel for breach of the trust agreement.  The court wants to find the agreement non-self-executing because it thinks the US is mistreating the people of Saipan.

(a) Purposes of the treaty

(b) Objectives of the drafters

(c) Procedures for implementation

(d) Enforceability in US courts

(5) U.S. v. Postal: UK vessel off the US coast is smuggling drugs.  The boat is arrested on the high seas adjacent to US.  D claims there is no jurisdiction because the US agreed in UNCLOS that it could not seize the flag-ships of other states.  The court finds that this treaty is non self-executing so doesn’t have any effect on US law.  They can be indicted and tried.

(a) Convention on the High Seas: Preamble says it is codifying existing law, not making new law.  Assume then non self-executing because US didn’t intend to change its existing law.

(b) US policy  is to assert its jurisdiction within 12 miles.

3. The Constitutional Limits of Treaty Power

a. Treaties and States’ Rights: the constitution consists of a delegation of power between branches of govt.  The power to make agreements effects other powers that are delegated.

(1) Missouri v. Holland: Fed law was unclear on whether there was fed authority to make rules about birds.  Strong belief that this was a matter of state law only.  Gov’t made a treaty regarding migratory birds, took away decision making power of Mo.  Mo questioning whether this treaty is self-executing.

(a) 10th Amendment: The powers not delegated to the US by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.

(i)
Weak argument because relying on residual rather than express power.

(ii)
The treaty limits the power they might have had.

(b) Interests Analysis: balancing what is at stake, must be a prevailing fed interest.

b. Treaties and Individual Rights: a treaty can’t override  rights the constitution gives to indivs, regardless of the Supremacy Clause.

(1) Reid v. Covert: military wives being tried by foreign gov’ts for murdering their husbands.  US signed treaties to enforce its own laws against its own citizens on military bases abroad.  Concerned that military justice was unfair.  The court ruled that a treaty can’t take away constitutional rights afforded in US law.

(a) State of Forces Agreements (SOFA’s): US doesn’t want foreign gov’ts enforcing their legal regimes on their citizens employed abroad.  So US is responsible for ensuring that its citizens that violate foreign laws are punished.

(b) Death Penalty: foreign countries don’t want to turn over US citizens for execution.  Undermines the freedom of the US to apply its own rules.

c. Youngstown Sheet & Tube v. Sawyer: a treaty can’t be used to give the Executive Branch power it doesn’t already have.  Huge demand for steel during the war and in the midst of a potential steel strike.  The court had to decide whether foreign affairs interests give the President power he would not have had in other circumstances to seize steel mills.  The court finds that the President does not have this power.

(1) Justice Jackson creates three categories of seizure power:

(a) With approval of congress (strongest)

(b) No approval, but no express denial 

(c) With express denial of congress, relying solely on his own powers (weakest)

(i)
The Pres has no express foreign affairs power he can rely on

(ii)
He only has powers that implicate foreign affairs: power to negotiate agreements, to send and receive ambassadors, powers as commander in chief.

d. Dames & Moore v. Regan: during Iran/US turmoil, US businesses and contracts were seized, US responded by seizing Iranian assets.  Algeria interceded and established the US/Irans Claims Tribunal which provided for unfreezing of assets and release of hostages.  US entered an executive order to unfreeze Iranian assets, eliminate attachment of assets in prior litigation, suspend claims pending in US courts.  The court ruled that the President had the authority to take these actions.  Effort to safeguard the rights of indiv Americans while limiting the way these rights can be infringed by the US gov’t.

(1) A long history of agreements similar to this one approved by Congress.

(2) Congressional silence during Iran hearings on this matter.

(3) Increased likelihood that US claimants would recover through this process.  Provided alternative for indiv recovery.

(4) Does not address the idea of this as a taking.

(5) Implications for international claims settlement agreements: if couldn’t stop claims in US courts, would have nothing to offer to broker deals.

(6) State v. Indiv: the claims of the US against Iran at the claims tribunal are derivative from the rights of indivs, but the state may have its own case as well.

(a) Unsatisfactory b/c indiv rights are subordinated to state’s rights making it possible that states could negotiate away indiv’s rights.  The state could receive the money and keep it, it is under no obligation to pay out the recovered funds.

(b) There are now more for a for indivs to bring claims, often these tribunals are hybrids where gov’ts can also bring claims against gov’ts.

(c) UN Compensation Commission gives the govt a legal duty to pay out to indivs.  Financed by Iraqi oil sales for the benefit of Kuwaiti citizens.  Big procedural shift, privileges the indiv and recognizes their rights as superior to the state.

C. Interpretation of Treaties

1. The Relevant Sources

a. Vienna Convention Sec. 3.  Interpretation of Treaties

(1) Art. 31.  General Rule of Interpretation (Reflects Customary Law)

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation;

(c) any relevant rules of intl law applicable in the relations between the parties.  (includes customary law and general principles)

4. A special meaning shall be given to a term if it is established that the parties so intended.

(2) Art. 32.  Supplementary Means of Interpretation

Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of art. 31, or to determine the meaning when the interpretation according to art. 31:

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.

(3) Art. 33.  Interpretation of Treaties Authenticated in Two or More Languages.

b. Air France v. Saks, 1985: Air France was liable to a passenger under the terms of the Warsaw Convention only if the passenger could prove that an “accident” was the cause of her injury.  The issue was whether P could prove her case by showing that her injury was caused by the normal operation of the aircraft’s pressurization system.  The answer turned on the interpretation of a clause in the Warsaw Convention.  The court applied the doctrine of 31(3), though notably did not mention it specifically, and found that P had to prove that the “accident” requires P to link her injury to a chain of unusual or unexpected events.  They were unable to find this cause and reinstated summary judgment against her.

(1) Treaties are construed more liberally than private agreements, to ascertain their meaning we may look beyond the written words to:

(a) the history of the treaty

(b) the negotiations

(c) and the practical construction adopted by the parties

(d) precedent in US and foreign courts

(2) Must give the specific words of the treaty a meaning consistent with the shared expectations of the contracting parties by determining the common legal meaning of the words.

2. The Interpretive Approaches of International Tribunals

a. The Golder Case (Eur. Ct. Human Rights): Prisoner complained that he had been denied due process in the prison system.  P submitted his case to the E Ct. or Human Rights.  First have to address whether the European Convention on Human Rights creates a private right of action.  If it does, then have to determine the extent of P’s rights and whether or not they were violated.  Determine that its interpretation of the Convention should be guided by Arts. 31-33 of the Vienna Convention, which had not yet entered into force, but represented generally accepted principles of intl law.  The court holds that the convention provides anyone with a claim access to the tribunal.

(1) Plain language, ordinary meaning.

(2) Compare to similar articles in the same instrument, what is its effect on them, they on it?

(3) Determined overall purpose from the preamble.  (Art. 31(2))

(4) Compare to contemporary docs that use similar terms.

(5) Analyzed general principles of law from ICJ Statute 38(1)(c), (Art. 31(3)).

b. The Shrimp/Turtle Case (WTO Appellate Body): Art. 20 provides limited exceptions where a state can impose restrictions on intl trade.  US introduced, through domestic legislation, a prohibition on the importation into the US of shrimp caught by four Asian countries because they were caught in a manner which led to the killing of sea turtles, which were listed as endangered.  Whether or not this is a violation of Art. 11 depends on whether  the words “natural resources” include living natural resources or resources located within a state.  Asian countries were successful in the lower court, showing that US violated GATT/WTO rules.  The appellate court reverses the lower panel because its interpretive analysis was flawed.  It finds that the sea turtles sought to be conserved are “exhaustible natural resources,” but that the measure as applied amounts to a means of unjustifiable and arbitrary discrimination between countries where the same conditions prevail.

(1) Asians argue that natural resources are only minerals based on:

(a) understanding when GATT was drafted that only natural resources have value, environmental resources had no value.  The article referred only to natural resources having commercial value.

(b) Language used here lifted exactly from a prior treaty, if they had wanted to change its meaning they could have.

(2) Appellate Court applies Vienna Convention

(a) The ordinary words in the treaty, read in their context.  Found that textually Art. 20 was not limited to the conservation of “mineral” or “non-living” natural resources since living resources were capable of exhaustion.

(b) The object and purpose of the treaty involved, referred to the heading of Art. 20.

(c) Subsequent agreements between the same parties, referred to most recent round of talks to show that the parties were aware of the importance of environmental protection as a goal of natl and intl policy.

(d) Subsequent intl agreements using the same terms, though not necessarily between the same parties, refer to UNCLOS 1982 use of the term living and non-living resources conjunctively when referring to economic zones.  Also referred to recent acknowledgement of the importance of concerted action to protect living natural resources.

(3) Is it legitimate for the US to take measures that affect sea turtles outside of its exclusive economic zone?

(a) Appellate Court finds a nexus between the US and migratory turtles because these types of turtles swim in US waters.

(b) First time in US law that an intl tribunal has recognized the possibility of one state acting to protect a species living in another state.

(c) Only the large economically powerful countries will be able to benefit from this type of interpretation process – good from environmental perspective, bad for small less powerful countries.

3. Conflict Between Statute and Treaty

a. Diggs v. Shultz

b. United States v. PLO

D. Breach of Treaty and State Responsibility

1. Vienna Convention Arts. 61, 62, 70, 72

a. Art. 60.  Termination or Suspension of the Operation of a Treaty as a Consequence of Breach.  Provides that a material breach of a treaty entitles other affected parties to terminate or suspend the treaty.  Provides general rules that can be displaced by more specific rules in the treaty.  Other remedies can also be provided by the treaty itself.

(1) Multilateral Treaties: specially effected states can terminate or suspend (2)(b).  Even if not specially effected can still terminate or suspend if the breach is one that radically changes the position of every party with respect to the further performance of their obligations under the treaty.  (2)(c).

(2) Material breach defined as repudiation or statement in advance that not going to honor the treaty.  A violation of a provision essential to the accomplishment of the object and purpose of the treaty. (3)

(3) Exception for human rights violations, intended to prevent legitimating behavior of a state that harms indivs.  (5)

b. Art. 61.  Supervening Impossibility of Performance.  Excuses performance of a treaty obligation as long as it is not self-induced.

c. Art. 62.  Fundamental Change of Circumstances (see above).

d. Art. 70.  Consequences of the Termination of a Treaty.  Termination releases parties from an obligation to perform, but does not affect any right, obligation or legal situation of the parties created through the execution of the treaty prior to its termination.

e. Art. 72.  Consequences of the Suspension of the Operation of a Treaty.  Same as 70, except suspension does not otherwise affect the legal relations between the parties established by the treaty.

f. Entitlement to Restitutio ad Integrum: in the event of a breach causing damage, the breaching state has an obligation to recreate the situation as it was before the breach.  

(1) Tort v. Contract: tort tends to try to restore the status quo ante, whereas contract damages include an expectation interests.  Want to be put in the position you would have been in if the contract had been performed.

(2) Intl. Law has not developed a clear body of law that protects reliance/expectation interest, default rule tends to be restitutio.

g. Treaty Affirmation: Once a treaty is affirmed, the state loses its right to terminate based on a previous claim.  If the state breaches, it creates a right in the other state.  No state has the right to lawfully breach a treaty without consequence once it has affirmed.

h. Tension b/t general intl law and treaty law: under general intl law states may take countermeasures without liability for resulting damage.  Under treaty law would be liable for breach.

2. International Law Commission, Draft Articles on State Responsibility

a. Primary Obligations: rules that guide required and prohibited conduct, i.e. rules against aggressive use of force.

b. Secondary Rules: characterization and consequence of the breach of a primary rule, these are the laws of state responsibility.

c. Analysis

(1) What is the primary rule of conduct in intl law?

(2) If the state’s conduct is inconsistent with the primary rule, then use secondary rule to determine if there has been a breach and what will be the consequences of that breach.

d. When does a breach of intl obligation occur?  (Arts. 25, 26)

e. Implication of the State in the Internationally Wrongful Act of Another State (Arts. 27, 28)

f. Circumstances Precluding Wrongfulness (Ch. 5): fundamental defenses that make the state’s conduct not wrong if they apply, allows states to evade consequences of prima facie breach.

(1) Art. 29 Consent: if the victim state consented, no wrong as against that state.  Consent is not effective if it involves a jus cogen norm.

(2) Art. 30 Countermeasures: Victim state can respond by taking an illegal act against the perpetrator.  

(a) Reprisals v. Retortion: reprisal is an act which would have been illegal but is not because of the prior illegality committed by the other state.  Retortion used to mean an act which is unfriendly but is not illegal, i.e. breaking off diplomatic relations.

(b) Countermeasures must be necessary and proportionate.  Use of force not allowed unless prior unlawful use of force by the perpetrating state.  Under use of force, it has been argued that reprisals are not allowed.

(i)
US v. Air France Services Arbitration: dispute about JFK planes landing at Heathrow, smaller planes going to France.  French said it wouldn’t let small planes land.  US denied Air France rights to land.  Arbitration over whether US could take matters into its own hands because France was breaching treaty.

· Arbitrator said US takes the risk that France was acting lawfully.  If they are wrong, they pay price for their illegal behavior.  If they are right, they have acted properly.

· Held that US action was proper.

(3) Art. 31 Force Majeur

(4) Art. 32 Distress

(5) Art. 33 Necessity: attempt to limit to extreme situations.  Codifying existing law.

(6) Art. 34 Self-Defense: if a state is acting lawful, a breach of intl obligation does not amount to an intl wrong as long as the breach is only vis a vie the state that tagged them.

(7) Art. 35 Compensation for damages.

3. Rainbow Warrior Case (New Zealand v. France)(1990): French agents bombed RW, people were killed, the agents were arrested and charged.  An agreement was entered between New Zealand and France about how the agents would be punished.  Once the agents were sent to prison on Hao, French gov’t. brought them back to France against their agreement to keep them on the island for a period of not less than 3 years.

a. In state responsibility, the same principles apply whether the state has beached a treaty or general intl customary law.  Use treaty interpretation to determine the primary obligation

(1) Literal Interpretation: New Zealand argues that the agreement was breached since the agents left the island before the end of three years without consent from them.

(2) Looser Interpretation, can be breached under certain circumstances: France argues that NZ has to act in good faith, consent should not be unreasonably withheld.

b. Once determine primary obligation, use secondary rules to determine the proper response.

(1) Tribunal applies the law of states responsibility to see if there were circumstances that precluded wrongfulness (Ch. 5).

(2) Could have found distress or necessity.

c. The court found that the three year period had passed and the prisoners could not be required to go back to Hao.  They could have ordered damages but they were not requested by NZ.

(1) Judges would have been unable to enforce any other judgment.

(2) Tension here between the obligations of states and indivs

4. Hungary v. Slovakia, 1997 (ICJ): States had made a treaty to put two dams in the Danube River.  The dam was to be built on the border of both states, upstream and downstream.  Began building the dam, the cold war ended, USSR disbanded.  In Hungary, when communism collapsed so did support for the dam.  Hungary decided to terminate the treaty.

a. Hungary’s defenses to termination

(1) Fundamental Change in Circumstances (Art. 62 of Vienna Convention)

(a) Only thing that changed is those in power, but the obligation is the obligation of the state, not predicated on who is in power.

(b) Intl law approach is to emphasize obligations of the state, which do not change with the rise and fall of govts.

(2) Treaty obligation has changed because a new rule has emerged binding upon the two states amongst themselves.

(a) Doesn’t work here because not a jus cogens rule or a new customary rule.

(b) Even if had a new rule, this type of treaty could still be made under it.

(3) Don’t have to honor our promise because the people we promised to are not there any more

(a) Presumption of continuity v. Clean slate theory: new states preferred the continuity theory.  Wanted intl relations to move forward, continue to rely on past obligations to others, and others to them.

b. Court held that in extreme circumstances there could be a necessity justification arising from the possibility of extreme damages, but this is just a reevaluation of prior obligations.  Even if had found necessity, Hungary would still have had to provide compensation to the Slovakia for their reliance.

(1) Court favors stability of treaties, can’t order specific performance so recommends that the parties work out a solution, leaving the treaty in full effect.

(2) The treaty was the only source of real agreement between the parties.

(3) Lets the losses fall where they may, doesn’t require any further building.

c. In response to Hungary’s unlawful termination, Slovakia responded by rerouting the water against Hungary in its favor.

(1) The court found this to be an unlawful unilateral measure though could argue that this was a necessary proportional measure.

d. Remedies of Intl Tribunals

(1) Trying to establish legal responsibility and enunciate general law but in reaching solutions have to focus on the facts of the dispute before it.

(2) Not part of the govt system of the state, has to calibrate its role to help frame the intl law system

(a) Must be careful not to take important decisions away from local govts.  Here a clear decision to force the building of the dam would have impacted the role of the EU.

(b) Must be careful not to endorse breaching of treaties.

E. Applying the Law of Treaties:  Human Rights Treaties

1. The Western Concept of Human Rights

a. Treaties are set up as an exchange of obligations, but really establishing general norms about how each state will treat people in its territory and how these norms will be enforced.

b. There is an exchange of promises but the point is to change domestic policy, third states don’t take much interest in this.

c. Treaties are typically based on a system of reciprocity, state to state.  But in human rights treaties want the claim to be that of an individual.

(1) Transposing from standard practice but using the same form.  

(2) Risk of under-enforcement: states don’t want other states meddling in their internal affairs.

(3) Risk of abuse of intrusion: could lead to dangerous confrontations.

d. Tension between freedom of states and sovereignty and their ability to control what happens in their borders and normative controls set up by treaties.  Leads to evolving dynamic between intl supervisory commissions and states parties to treaties.

2. The ICCPR and the UN Human Rights Committee

a. International Covenant on Civil and Political Rights (1966)

(1) Establishes a human rights committee that receives reports about each states compliance with the treaty and issues general comments interpreting the articles.  (Part IV, Art. 40)

(2) Competent to receive complaints by one state against another, but only applies if one state has made a declaration accepting the right of other states to complain.  (Art. 41).  Never has been used.

b. First Optional Protocol to the ICCPR (1967)

(1) Extends the ICCPR to indivs

(2) US is not a party

c. Overview of UN Human Rights Committee

(1) A Charter Body: Issues final views, it is not a court.  Part of the UN system, set up by treaty to supervise the treaty, but not supervised by a political body.  No powers beyond those granted by the covenant.

(2) Meets once a year, 53 states.

(3) European Court of Human Rights: charter body established by its Convention on Human Rights.  Set up as a court individuals can petition them to be heard.

(a) ECHR v. HRC: EC part of apparatus, oversees compliance of states with judgment of courts, given some enforcement responsibility.

d. Lovelace v. Canada (1981): Native Am woman married outside of race, lost rights as part of tribe.  Divorced 6 yrs. Later, unable to return to the reservation.  S. Ct. of Canada would not address sex discrimination under the Indian Act.  Left her with no domestic remedy.  She brought suit under the ICCPR.  Found this was a violation of Art. 27 of the ICCPR.

(1) Art. 27: In those states in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practice their own religion, or to use their own language.

(2) Committee trying to strike a balance, by honoring her request while interfering in the tribe’s practices as little as possible.  Avoid sex discrimination issues.

(3) Canada wants to lose this case so that it can let her go back without opposing the Indians.

3. Reservations to Human Rights Treaties (Vienna Convention Sec. 2, Arts. 19-21)

a. Reservations to the Genocide Convention (ICJ)

(1) Necessary to modify approach to reservations in the area of human rights because want to protect as many people as possible, even those who are not parties to it.  Need to be more inclusive, make it easier to participate.

(2) The definition of genocide was specifically tailored to prevent the abuses of the holocaust.  Many states wanted to make reservations to Art. IX:

Disputes between the contracting parties relating to the interpretation, application or fulfillment of the present Convention, including those relating to the responsibility of a state for genocide or for any of the other acts enumerated in art. III, shall be submitted to the ICJ at the request of any of the parties to the dispute….

(3) What is the effect of these reservations and who should decide this?

(a) Creates a test: If there is no reservations provision, a reservation is permissible if it is not contrary to the object and purpose of the treaty.

(i)
implies the converse: a treaty that is contrary to the object and purpose of the treaty will not be permissible.

(b) The states parties will decide if the reservation passes this test.  The ICJ is able to give an advisory opinion in this case since the matter is before it.

(4) Relies on Vienna Convention on the Law of Treaties Art. 19 (Formulation of Reservations): A state may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a reservation unless:

(a) the reservation is prohibited by the treaty

(b) the treaty provides that only specified reservations, which do not include the reservation in question, may be made; or

(c) in cases not falling under sub-paragraphs (a) or (b), the reservation is incompatible with the object and purpose of the treaty.

If a reservation is made, and the treaty is silent on the topic:

(a) The reservation may be accepted expressly or by tacit silence.  The result is that: 

(i)
the treaty is in force for the reserving states and the state is bound to the extent of its reservation.

(ii)
under reciprocity, that state cannot enforce against other states parties the reservation it wants for itself

(iii)
other states not party to the agreement, can’t enforce the reservation.

(b) Other states object to the reservation, but do not argue that it nullifies the treaty with regard to the party.  The result is that:

(i)
The treaty is effective, has the effect of acceptance, holding the position, can go to court later to contest it.

(c) Other states don’t accept the reservation and don’t think there are any treaty relations with the reserving country.  Affects the patchwork of treaty relations.

(5) Art. 21 (Legal Effects of Reservations and of Objections to Reservations) might apply only to reservations that are not contrary to the object and purpose of the treaty.

(6) Vienna Convention is silent on reservations that are contrary to the object and purpose of the treaty.

(a) Human Rights Commission is free to determine whether a reservation is OK or not.

(b) If it was clear that couldn’t make reservations contrary to the object and purpose of a treaty, then the HRC would have no role.

(c) If left to the parties, gives more leeway, gets its meaning from what other parties are willing to accept.  States will try to use the Vienna Convention to resist the HRC.

(d) Saying that these treaties do not establish bilateral contracts, for the benefit of indivs and groups so the commission should determine the validity of the conventions and reservations.

b. US Reservations to the ICCPR

(1) Art. 20 on propaganda and hate speech: US should not be required to prohibit this since doing so would infringe the constitutional guarantee of freedom of speech.

(a) US would be unable to pass this legislation domestically because would be declared unconstitutional.

(b) Pluralist view: the covenant should not attempt to create one solution for all countries.

(c) This reservation accepted as fair, not contrary to object and purpose.

(2) US reserves the right to impose capital punishment against any person, except pregnant women.

(a) Objected to by intl community.

(b) The covenant doesn’t prohibit capital punishment, though prohibited by the optional protocol.  Put this in as protection against evolutionary interpretation of the covenant.

(3) Accepts Art. 7, which prohibits cruel, inhuman punishment only as prohibited by the 5th, 8th, and 14th amends of the constitution.

(a) Only accepting within the interp of the constitution, narrower than the covenant.  Only agreeing if not changing US law.

(b) Hard for those outside of the US to know exactly what its obligation is since not pegged to intl treaty.

c. Human Rights Committee, General Comment on Reservations

(1) Setting itself up as the trustee for the indivs and groups that are being protected by the creation of these instruments.

(2) Concerned that states are undermining universality of human rights by making broad reservations.  Saying that these reservations are not justified given the premise that the treaties are of equal concern for all indivs.

(3) Says if states enter the treaty and make invalid reservations, they will strike them out and the states will be bound by the treaty clause as if they had accepted it in full.

(a) States will be bound by more than they ever agreed to.

(b) Laying down the foundation for it, but not yet purporting to do it.

(4) HRC bootstrapping, assuming implied powers, buttressed by silence in the Vienna Convention.

(a) Justified by protecting indivs from human rights abuses.

(b) May undermine universality if scares states away from the treaty.  Once states are in the logic is different, but still at the foundational stage.

4. Derogations in Human Rights Treaties

a. Brogan v. UK (ECHR, 1988): During civil strife in Northern Ireland, the police would arrests those suspected of terrorism and hold them for days of questioning.  The suspects had a strategy of silence, police tried tactics to get them to talk.  Would hold them for up to 7 days while they gathered evidence of crimes.  Accused of torture and imprisonment under Art. 5 of the European Human Rights Convention (Right to Liberty and Security).  The court held that there was no reason to believe the police actions were not in good faith, there was adequate evidence to ground their suspicion.

(1) Art. 5(1)(c): Everyone has the right to liberty and security of the person.  No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law: the lawful arrest or detention of a person effected for the purpose of bringing him before the competent legal authority on reasonable suspicion of having committed an offense or when it is reasonably considered necessary to prevent his committing an offense or fleeing after having done so.

(a) Only ¼ of those arrested were ever charged with crimes, little evidence and reasonable suspicion was not sustained.

(2) Margin of Appreciation: an intl body ought to allow states a margin within which it is free to make decisions about how to apply the rights.  Intl body will come in only when the state is outside of this margin.

(a) The court has allowed a margin under 5(1)(c) because of terrorism.  Going to find against UK on 5(3) so don’t need to hamstring them in this area.

(b) Allows flexibility when dealing with degrees of problems, realizes that it is a remote body, doesn’t want to second guess local govts.

(c) Not used by the Human Rights Commission.  Doesn’t allow broad derogations, the margin should only apply to fine grain problems.  HRC dealing with basic violations, need clear solutions.

(3) Art. 5(3): Everyone arrested or detained in accordance with the provisions of paragraph (1)(c) of this article shall be brought promptly before a judge or other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release pending trial.

(a) Interpretive Problem: what does “promptly” mean?  Refers to the French text of the convention which implies that it means speedily.  The object of Art. 5 is to reinforce the idea of immediacy, so these periods of detention are too long.

b. Art. 15.  Derogation in Time of Emergency: to allow for situations where an emergency is threatening the nation.

(1) The govt has to give notice and allow for indep review.  Provides possibility of court supervision.

(2) Some rights are not derogatable at all, can’t start torturing.

(3) Once the derogation is in effect, no longer bound by Art. 5(3).  Allows gov’t margin of appreciation to decide how to respond to the emergency.

5. Interpreting Human Rights Instruments

a. Norris v. Ireland (ECHR, 1989): Gay man whose activities are criminalized by an anti-sodomy law says he is the victim of a breach of Art. 8(1) of the European Human Rights Convention even though he has not been prosecuted.  The court says he is correct, can be a victim without being prosecuted as long as the law exists.  Clear that the law constitutes a prima facie breach of Art. 8(1).

(1) Art. 8.  Right to Respect for Private and Family Life

1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as in accordance with the law and is necessary in a democratic society in the interest of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.

(2) Plain meaning of text: Can the gov’t justify the sodomy law on the grounds that it protects morals?

(a) A case of conflicting rights.  Setting up the state’s interest as possible grounds for overriding an indiv’s rights if Art. 8(2) requirements are met.

(b) State’s actions not justified here because his actions do not harm others.

(3) Other state’s actions: many states have dropped these prohibitions.

(4) Drafter’s intent: When Art. 8 was adopted, not intended to overturn these prohibitions, but courts says this is an evolving text, not bound by what they thought in the 1960’s.  Rejects originalists interpretation.

(5) European Frame of Reference: established a European wide moral community by joining the treaty, Ireland became subject to it.  The boundaries of the state have been widened to include values of other parties to the treaty.

(a) Changes state’s obligations: not bound by original contract, but by evolving interpretation.

(b) Still have a margin of appreciation, but didn’t enforce the law, if had enforced would have found a violation of human rights.

(c) Giving Irish gov’t a push to abolish this law.

b. Toonen v. Australia (UN HRC, 1994): appeals to Australian norm, establishes idea that don’t need sodomy laws.  Focuses on Art. 17 of ICCPR and finds that sodomy laws are unreasonable as applied in Australian context.  Decriminalization would be better for AIDS prevention.

(1) Art. 17: (1) No one shall be subjected to arbitrary or unlawful interference with his family, home or correspondence, nor to unlawful attacks on his honour and reputation.  (2) Everyone has the right to the protection of the law against such interference or attacks.

(2) Focuses on Australian/Tasmanian context to avoid setting a global precedent they can’t enforce.

(a) But recognize that Toonen would have succeeded under Brogan before the EHRC, want to ensure that he is treated as others.

(3) Tasmanian bringing action against Australia, but Australia doesn’t defend the law.  The federal govt wants to end the criminalization of sexual conduct, but don’t have the power to change what Tasmania is doing.

(a) Tasmania bears no int’l responsibility, so Australia is responsible for its actions before the HRC.

(i)
Australia going outside to change what it couldn’t inside, there is no representation for Tasmania’s views before the court.

(ii)
Intl law is reaching into the states on the basis of a formal structure which is effectively state to state, may increase anti-intl sentiment among internal domestic entities.

(b) Makes the case easier for HRC to decide because knows its giving Australia the push it wants.

c. Lustig-Prean and Beckett v. UK, 1999 (ECHR): P were successful military officers.  The military had a policy of excluding homosexuals.  The gov’t learned of their homosexuality and conducted investigations that went too far.  The court found a violation under 8(1), but the UK argued that is should be excused under 8(2) on the basis of national security.  Can’t run a disciplined force with same sex unions.  The court finds that the exception does not apply, their Art. 8 rights were breached.  Relies heavily on fact that other states have stopped this practice.

(1) National Security normally receives a wide margin of appreciation.

(2) UK doesn’t have a bill of rights so it has consented to have its human rights rules embodied in the Convention.  Pays great deference to decision of the ECHR, similar to US S. Ct., part of national judicial process.

6. The Extent of State Duties in Human Rights Treaties

a. Soering v. UK (ECHR, 1989): UK national in VA, US girlfriend convinced him to kill her parents.  They escaped to UK, she was extradicted.  US sought his extradition under US/UK extradition treaty.  He feared US death penalty, went to the ECHR charging UK with violation under Art. 3 for illegally transporting him to a state not subject to these obligations.  The court finds that UK is responsible for protecting him from a violation by a third state.  The court finds that the operation of the death penalty system violates the Art. 3 standard.

(1) Art. 3.  Prohibition of Torture: No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

(2) Does UK have any duties under Art. 3?

(a) Could argue that UK is relying on a third state as an agent to do something it can’t do.  But here US not acting as an agent, D is just in UK, no other connection.

(b) Are there some rights that are so fundamental that they be protected in a third state?

(i)
Member states are not usually held accountable for violations of third states not party to the convention.

(ii)
Human rights laws are implicated in certain cases because the point is to protect indivs, broader application

(iii)
Conflict between contract model between two states and indiv rights.

(3) The death penalty itself could not violate Art. 3, because the death penalty is not prohibited by the convention.  Becomes a collateral attack on the death penalty under the guise of the “death row phenomenon.”

(a) The aggregate of the operation of the system, not the death penalty itself.

(b) Strong European policy against the death penalty plays out in this case.

(4) Mitigating factors: age, mental health, could be tried in Germany.

(a) Don’t want UK to become a safe haven for murderers.

(b) Trial in Germany provides a genuine choice

(5) HRC takes a different position: finds that it is lawful for Canada to extradite to death penalty countries, focuses more on the means of execution.  (Kindler v. Canada; Ng v. Canada)

V. Limits of National Criminal Jurisdiction

A. Does International Law Set Limits on the Exercise of Criminal Jurisdiction?

1. Framework: Civil Jurisdiction v. Criminal Jurisdiction

a. Civil Jurisdiction: use personal jurisdiction to get into court then apply choice of law rules on the merits.  More expansive than criminal jurisdiction.

b. Criminal Jurisdiction: US will not take jurisdiction for criminal acts outside of their borders for matters not involving their nationals, though they would allow a civil suit.  If a state can adjudicate a matter it must also have the ability to prescribe law, adjudicate and enforce.  

c. Hybrid situations: US system allows for civil actions resulting in treble damages with intrusive discovery.  Takes an expansive view to reach conduct out of US by non-Americans which might have effected competition in US market.

(1) Some countries have passed blocking legislation to create dual obligations for defendants and prevent US’s excessive jurisdictional reach.

d. Traditional basis of criminal jurisdiction

(1) Territorial Principle

(a) Subjective: did the person do the act in your country?

(b) Objective: were the effects or some part of the act felt in your territory, though the person may be outside.  (Lotus)

(2) Nationality Principle

(a) Nationality of perpetrator: Can prosecute own national no matter where the crime was committed.  (Soering).  Nationality determined based on genuine link between the country and the person involved.  The state can claim the person, but the person can dispute it.

(b) Nationality of the victim: Passive nationality less accepted as a jurisdictional ground.  

(i)
Unfair to D because he may not know the nationality of his victim, won’t know what rules apply.

(ii)
Could intrude upon state’s sovereignty, concern about overreaching.

(3) Protective Jurisdiction: allows a state to punish acts prejudicial to its security, even when committed by foreigners abroad.  Could include counterfeiting currency.  Has the potential for overreaching.  (Alvarez-Machain)

(a) Have to determine which intl values to protect, there is no consensus, depends on intl public opinion.

(4) Universal Jurisdiction: any country can assert jurisdiction over anyone.  Normally contrary to intl law, but less objectionable when applied to acts which are regarded as crimes in all countries, i.e. jus cogens, erga omnes.

2. The SS Lotus (France v. Turkey), PCIJ 1927: French ship with French officer on the high seas hits a Turkish ship then sails to Turkey and is taken into custody.  French claim that Turkey can’t prosecute him because nationality of the victim is not sufficient to give Turkey jurisdiction.  Further, subject to law of the sea which says that only the flag state can exercise jurisdiction over ship.  Held, OK for Turkey to exercise jurisdiction, no exclusive jurisdiction by the flag state in cases of collision.

a. UNCLOS I reinstated exclusive flag state jurisdiction in collision cases.

b. Concurrent jurisdiction: essentially saying that both states have jurisdiction.  Based on idea of sovereign equality.  Rejecting the idea that great powers are more important.

c. This case has been interpreted as standing for the proposition that a state is fee to do anything not prohibited by intl law.  Used in nuclear weapons debate, most scholars don’t think it stands for this.

B. Jurisdiction to Adjudicate and to Enforce Criminal Law:  Issues of Extraterritoriality

1. Male Captus, Bene Detentus: The Kerr-Frisbie rule: a person charged with a crime before the court ought to be tried, no matter how jurisdiction was obtained.  The solution to problems of capture should not be that the court should refrain from prosecution.  Well established idea in US law.  Some concern that if courts follow this doctrine they become complicit, becomes an incentive to use abusive conduct to bring criminals to trial.

2. The Alvarez-Machain Case: DEA agent was tortured and killed.  US DEA agents go into Mexico, without the gov’ts permission to arrest the torturer and bring him back to the US to stand trial.  In addition to typical Kerr-Frisbie issues of kidnapping and bringing before the tribunal, have to deal with the fact that this capture was organized under a governmental authority.  The court held that it was proper to proceed with trial if abducting from country where the crime occurred and an extradition treaty is in place.  The court is deferring to the executive branch on foreign policy matters.  Really a separation of powers decision.

a. Treating the extradition treaty as self-executing, though don’t say this expressly, saying it should have been invoked in this case.

(1) In U.S. v. Postal, treaty not assumed to be changing anything in US law so the court held it was non self-executing.  Here saying not making any changes but find it self-executing because to find it non self-executing would impact entire body of treaty law and jeopardize treaties with other countries.

b. Rights and Remedies available under the extradition treaty

(1) D has indiv right to protest his capture.  But some question about his indiv rights under the extradition treaty.

(a) Traditional view: just an arrangement for moving people around, does not provide for indiv rights.

(b) US instinct may be to favor indiv rights, but since the treaty is self-executing it must be interpreted by the court.

(2) Disaggregating the state: Mexico is represented by the executive in treaty matters but if US returns D to Mexico because Mexico promised to try him, once he is back in Mexico, the legislature, public opinion, internal politics all get involved.  No longer a single entity with one voice.  Makes US reluctant to send him back to Mexico for trial.

c. Principle of Speciality: when a person is extradicted to be tried for a crime, he can only be tried for that crime, not others.  Restricts the operation of the federal court by treaty.

d. Customary intl law is part of US law unless:

(1) Excluded by the Constitution

(2) Inconsistent executive act

(3) Inconsistent statute

(4) Contracted out of by parties as long as not jus cogens

e. The court doesn’t bother to discuss customary law’s impact on this case.  Clear breach of customary law to kidnap someone without there consent.  The court should have made it clear that there was a rule of customary law that would apply, but it doesn’t apply here because of some other mitigating factor.

f. Aftermath: though court said US abduction was legal, US agreed to stop the practice.  Recognizing intl law principles and policies are more important.

(1) If big states find basic principles unworkable, form rival intl law rule and push it into customary law rather than flouting the rules.

(2) US trying to change the idea of sovereignty away from the current idea in intl law to a functional view that emphasizes the best level of governance for each issue.

(a) Banking/Capital Markets: disregard sovereignty measure by capital adequacy.

(b) Law Enforcement: if US rules not followed, go in to enforce.

VI. International Criminal Courts and Tribunals

A. Yugoslavia 1993:  The Security Council Votes to Create an International Tribunal

1. Chronology:  The Balkan Conflict

a. Until 1991, Yugo was a single intl recognized entity, a federal state with a socialist economic system.  Had been held together by President Tito, he died and communist system began to unravel through the 1980’s.

b. After the Berlin wall fell, communist economic system began to weaken, created room for a new system.  Yugo was comprised of 6 republics:

(1) Slovenia: far away, no border with Serbia.  Decided to become indep, Yugo army agreed to withdraw.  Relatively homogeneous, geographically remote, little loss of life.

(2) Croatia: largely Catholic, Serbia largely orthodox.  Pressure from West to hold fair and free elections in 1990 may have contributed to development of lines of hatred to suit politics.  Milosovich represented the Serbs, feared that if Croats broke away, the ethnic Serbs would be unprotected.  Civil war broke out.

(3) Bosnia: began to clamor for indep in 1992.  Responded to EU recognition policy.  No majority ethic group – muslims, croats, serbs.  Croats were already indep, thought Croats would break off and add land to Croatia.  This was opposed by the Bosnian serbs.   Indep was rejected because Bosnian Serbs had no vote.  Civil war broke out.

(4) Macedonia: drove for indep., significant number of Albanians.  No natl identity, relied on underlying ethnic identities.  Concerned that historically, Macedonia was part of Greece, fear that using this name will lead to unrest in Greece by those that want to join them.  Macedonia intervened to protect Croatia from invasion by Serbia, though knew that outside powers would intervene.

(5) Serbia: no civil war.  Includes Kosovo, which was an autonomous region within Serbia.  Overwhelmingly ethic Albanian.  Increasing sense of Serbs governing an Albanian majority.  KLA was formed, included a non-violent wing aimed at indep.

(6) Montenegro: decided not to pursue indep, now the Republic of the Former Yugo, a combination of Serb and Montenegro.  No civil war.

2. EC Recognition Policy:  States of Former Yugoslavia

a. EU and Germany were quick to recognize Croatia and Slovenia as independent states and indicated a willingness to recognize new states.

(1) Set out the criteria for recognition as a separate state.

(2) Provided for human rights standards and principles to be implemented for minority protections.

(3) Declared that it would only recognize states, would not recognize Kosovo, drew a bright line at the status of the entity within the old federation.

(4) Established an arbitration commission to determine if states met the criteria for recognition (led by French jurist)

(a) Created rights and obligations that France itself would not undertake, raised questions of legitimacy.

(b) Policy of France is that there are no minorities in France, struck down legislation that recognized rights of the Corsican people.

b. Pushed states to declare independence immediately or lose their window of opportunity for recognition.  Trying to reduce the amount of disorder by having the states reorganize proactively before outbreaks occur.

c. Lots of factors led to EU policy

(1) Newly formed, first real assertion of strong foreign policy in Europe

(2) Germany trying to reinforce its role of strength

d. EU recognized emerging entities but had no power to enforce these guarantees, couldn’t prevent the outbreak of civil war, couldn’t deliver on what was being promised, no military threat.

3. UN Security Council Resolution 808

a. Peacekeeping forces were put into place in Croatia and Bosnia to create safe harbors, but were mowed down.  Made the UN look weak.

b. Security Council Options for forming an Intl Tribunal:

(1) Natl courts in Yugo: in such a divided system could not be expected to provide justice.

(2) Treaty: needed to provide jurisdictional ground since Security Council’s power to form this was uncertain.  But takes too long, need a more rapid solution.

(3) UN General Assembly: has the power to make recommendations, but can’t make decisions that bind all states, has no power to compel, and its not clear that it can set up courts.  Chapter VII powers require a breach of the peace or an act of aggression, these powers not applicable here.

(4) Natl courts outside of Yugo: extradition problems.  Some trials were held in Germany of Yugos that fled there, but no country wants to set up natl courts as surrogate intl courts.

c. Problems in agreeing to set up the tribunal:

(1) Political dynamics: concerned with nexus between Germany and Croatia.  US perceived Muslims to be the real victims, didn’t want to establish a powerful jurisdiction that could be used against them later.

(2) Military obstacles in 1993: Ongoing conflict: if hope to end the war, need to negotiate a solution, this is difficult to do if indicting the negotiators.  

(a) Hoped that the threat of indictment would remove or reduce incentives to create atrocities – didn’t work out this way.

(b) If want deterrence to work, need to set up a powerful tribunal, but the greater the deterrence, the less room to negotiate.

(3) Loss of judicial control: control of the tribunal got away from the states.  Hard to destroy a rule of law body, shifted the political calculations.

(4) Need for Retroactivity: not sure if there was a body of law against these acts when they were committed.  Need to establish that precedents exist for claiming that these acts were a breach of fundamental rules.

B. Looking for Precedents:  The Nurenberg War Crimes Trials

1. The Foundations

a. The Moscow Declaration on German Atrocities (Nov. 1, 1943): provided that German officers and men and members of the Nazi party who have been responsible for, or have taken a consenting part in the above atrocities, massacres, and executions, will be sent back to the countries in which their abominable deeds were done in order that they may be judged and punished according to the laws of these liberated countries and of the free governments which will be created therein.

b. The London Agreement (August 8, 1945): provides that there shall be established after consultation with the Control Council for Germany an International Military Tribunal for the trial of war criminals whose offenses have no particular geographical location whether they be accused individually or in their capacity as members of organizations or groups or in both capacities.

c. The Nurenberg Charter (Oct. 6, 1945): created the first true intl criminal tribunal.  Prosecutors represented the four allied states.  Held one trial, convicted 19 Germans.

(1) Charter defined three types of offenses in Art. 6: crimes against the peace, war crimes, crimes against humanity.

(a) War crimes had been previously defined in the Hague Conventions.

(b) Crimes against humanity: prior definition uncertain, links to human rights crimes.

d. Control Council Law No. 10 (Dec. 20, 1945): divided Germany into 4 zones and provided for national trials by the occupying powers.  A law of coordination.

(1)
Broad view of crimes against humanity

e. The Kellogg-Briand Pact 1928: treaty providing for the renunciation of war as an instrument of national policy.  Ratifying parties agreed to condemn recourse to war for the solution of intl controversies.

2. The High Command Case, United States v. von Leeb et al. (1948): finds that setting up a tribunal after the fact is not ex post facto law.  The court here was set up under Control Council #10, relied on Geneva Conventions on Prisoners of War and Hague Conventions of 1899, 1907.

a. Couldn’t rely on the treaties because all the parties to the armed conflict were not treaty parties.  Defaults back to a no treaty environment.

b. Customary Law: have to figure out which treaty provisions were a codification of customary law.

(1) It was clear that using POW’s to build fortifications at the front was a violation, but using them for forced labor somewhere else does not appear to be contrary to customary intl law.  Not well settled, different practices were used.

(2) Look for General Principles of War in national practice: other countries behaved as the Germans did, but must be buttressed by the assumption that to this German soldier, this was customary law.

(a) Most states believe it is precarious to base intl criminal law on customary law, needs to be in a text or treaty that can be reliably referred to.

(b) Different from expansive view of customary law taken in human rights cases

(3) Laws of war historically enforced under rules of reciprocity

(a) But often can’t wait for reciprocity to be applied, just act immediately in combat situations

(b) The court says the fact that one of the major parties didn’t think it was wrong to use POW’s to build fortifications is evidence of an intl rule.  But when it comes to abusing POW’s doesn’t make it a rule that one side does it.

(i)
Creates a tension between using a human rights approach (expansive) and taking the law to far away from the realities of combat so that no one uses it.

(ii)
The court is positioning itself to take away reciprocity as one of the tools of enforcement, two wrongs don’t make a right.

c. The Defenses

(1) Superior Orders Defense: can reduce punishment but can’t exculpate the crime.

(a) US was unwilling to enforce the Nurenberg directive because didn’t want soldiers to question orders by adding their own principles.  Now being encouraged to question because of the high tech nature of the new army.

(2) Command Responsibility: what acts by lower level soldiers in the chain of command can the superiors be held responsible for?

(a) Murky where lower level units are operating more freely in a broad structure.

(b) Not sure how far up the chain you can attribute this conduct which is purposive but done locally.

(c) Easy case where the superior knew and could have prevented the acts.  But if he should or ought to have known, because a problem of inference.  Moving away from the highly inferential approach.

(i)
Yamashita (US S. Ct.): prosecution under US military law of Japanese officer committing atrocities in Philippines.  Communication broke down in his chain.  US said he could be convicted if he knew or ought to have known.

C. Yugoslavia

1. Statute of the International Tribunal

a. General Assembly is relying on Ch. VII of UN Charter (Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression) in setting up both the Yugo and Rwanda tribunals.

b. Limit the tribunal to crimes committed in Yugo since 1991

c. Not limited to personnel, have jurisdiction over any war crimes committed by anyone.

d. Offenses defined:

(1) Grave breaches of Geneva Conventions of 1949, which codified the laws of war, clearly customary law of war.

(2) Violations of the laws and customs of war extending beyond the Geneva Conventions.

(3) Genocide: under Art. IV of the Genocide of the Convention.  Agreed that this codified customary law.  Many nations do not have a prohibition against genocide in natl law.

(a) Art. IV of the Genocide Convention: Persons committing genocide or any of the other acts enumerated in article III shall be punished, whether they are constitutionally responsible rulers, public officials or private individuals.

(b) Genocide must be aimed at the destruction of a group in whole or in part.  Sets a high bar of proof of intent, can’t be inferred by mass killings.

(c) Focus on holocaust is bad because doesn’t reach other kinds of massive atrocities.

(4) Crimes against humanity in armed conflict only: trying to avoid the problem of ex post facto crimes.  A lot of the violence was social violence, want to limit tribunal to crimes committed in conflict only.

(a) Tribunals jurisprudence is expansive: Art. 5 limit of crimes against humanity in armed conflict should be respected, but customary law prohibits all crimes against humanity.  Provides legal basis to make all of these acts criminal.

(b) Art. 5: The Intl Tribunal shall have the power to prosecute persons responsible for the following crimes when committed in armed conflict, whether intl or internal in character, and directed against any civilian population.

e. Procedure

(1) Set up in the Hague with 14 judges in total

(2) Debate over trials in absentia: not fair to D’s rights to try him, but he has been notified of his rights.  Tension in drafting the statute, created a hybrid.  

(a) No trial in absentia.

(b) Prosecutor prepares an indictment, which must be confirmed by a judge.  

(c) Indictment is then issued, but can be kept under seal to aid arrest.

(d) If D can’t be found or won’t come before the tribunal, there is a public confirmation of the indictment.  When he is arrested, he will get tried again, provides a fair hearing.

f. Relationship of Intl Tribunal to Natl Courts

(1) Principle of Primacy of the Intl Tribunal: can require natl authorities to stop their trials and hand the person over.  No obligation to defer, up to the intl tribunal to decide how to proceed.

(a) Concerned about unfairness and sham trials in natl courts.

(b) Thought that intl trials would be fair, serve a public function, and act as a deterrent to others in other countries.

D. Following up on War Crimes

1. The International Criminal Tribunal for the former Yugoslavia

a. Prosecutor v. Tadic (ICTY): D argued that the Security Council had no power to establish the tribunal under Chapter VII because it does not provide for a judicial function.  The court held that the Security Council lawfully established the tribunal.

(1) Art. 39 requires an act of aggression, this has happened.  “The security council shall determine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall be taken in accordance with Arts. 41 and 42, to maintain or restore intl peace and security.”

(a) Powers under Ch. VII are wide ranging, not just those enumerated.  Therefore it would be reasonable to exercise power to establish a tribunal if the Security Council thought it was necessary.

(2) Art. 41 provides an even further basis: The security council may decide what measures not involving the use of armed force are to be employed to give effect to its decisions, and it may call upon the members of the United Nations to apply such measures.  These may include complete or partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic relations.

(3) ICTY reviewing a decision of the Security Council: reaffirming the power of the Security Council but also trying to establish distance between the two.

(a) Want to establish the ICTY as a rule of law body separate from the Security Council.  Taking decisions out of political realm.

(b) Also if SC decided that all D’s before the tribunal should get amnesty, the ICTY wants this decision to be reviewable.

(c) Also reinforcing that rules of law apply to the SC.

(d) Cf. Lockerbee Case (Libya v. US/UK): US/UK alleged that Libyan intelligence planted bomb on plane.  Asked for extradition to place the bombers on trial.  Libya refused to hand them over, claimed that the Montreal Convention provides that a person accused of sabotage must be transferred to a neutral country or tried where they are.  Libya said it would investigate and try the bombers in Libya.  Security Council imposed sanctions on Libya for refusing to turn them over.  ICJ took the matter, found the SC was acting lawfully, but questioned if they could judge SC actions.

2. The International Criminal Tribunal for Rwanda

a. Background

(1) In 1994, large Hutu majority, Tutsi minority.  Hutu extremist decided to eliminate the Tutsi.  Began by killing moderate Hutu who might resist the order.

(2) Intl community refused to supply troops, which could have prevented the whole thing.  1 million people died.

(3) French intervened, close ties to the Hutu gov’t.  The Tutsi receded to refugee camps.

(4) UN decided to try the perpetrators.  Set up tribunal in Tanzania with intl judges.

(a) Rwanda initially requested the tribunal, but when found out that it would have primacy and offer no death penalty, voted against it.  The system was forced upon the state.

(b) Difficulty in getting cooperation from local gov’t.  The gov’t has killed 22 perpetrators.

(c) Efforts have been focused on building the intl tribunal rather than rebuilding natl judicial system.

(d) Natl v. Intl system: in natl system would have had death penalty, no opportunity to plead, no effective system, but public involvement.

b. Can the U.S. Surrender Suspects to the ICTR?

(1) The Ntakirutimana Case (granted cert): major Hutu perpetrator came to visit his family in Texas and was arrested.  US exec branch sought a transfer through the magistrate.  Magistrate found that the treaty was not based on Art. II of the Constitution (advice and consent) so D was free to go.  He was arrested again, new magistrate said he could be transferred to Rwanda.  He appealed, Cir. Ct. gave 2-1 decision (?).  

(a) Raises questions about the validity of treaties and whether they must be enacted under Art. II to have validity.

E. The International Criminal Court

1. The Statute of the International Criminal Court (1998)

a. Part 1.  Establishment of the Court

(1) The treaty will come into force after the 60th state has ratified it.

(2) A move toward a central authority.  Doesn’t depend as much on reciprocity.  But those who are parties are bound by its authority.

(a) The more states move toward centrality the more prohibitions and limitations on national law.

(b) Creates prisoner’s dilemma, if no one cooperates, have enforcement problems.  Creates an intl inspectorate providing for intrusive verification.  Run into 4th Amend problems, creates conflict between natl procedure and intl law.

b. Part 2.  Jurisdiction, Admissibility, and Applicable Law

(1) Jurisdiction will apply only to crimes committed after the statute has come into force (Art. 11(1)).  Won’t solve previous problems, current tribunals will continue to closure.

(a) If a state becomes party to the statute after its entry into force, the court may exercise its jurisdiction only with respect to crimes committed after the entry into force of this statute for that state, unless that state has made a declaration under Art. 12(3).  (Art. 11(2))

(2) Exception of the war crimes provision.  One time 7-year opt out provision from application of this provision after ratification.  Allows parties concerned about guilt of war crimes in their countries by their nationals to still join the statute.

(a) Non-parties to the statute can be reached by this statute where it can’t reach parties.  US uses this argument to declare the statute unreasonable.

(3) Art. 12.  Preconditions to the Exercise of Jurisdiction: must be based on express grounds. 

(a) States parties to the statute agree that the ICC shall have jurisdiction over the crimes listed in the statute.  (Art. 5(1)).

(b) Territorial: The state in whose territory the conduct occurred that is a party to the statute.

(i)
US upset because the court could have jurisdiction over a US natl that commits genocide in a country that is party to the statute, even though the US is not party to the statute.  US fears that the ICC could reach into the US.

(c) Nationality of Perpetrator: The state of which the person accused of the crime is a national that is a party to the statute.  Referring the case to the ICC as its agent or delegate.

(i)
Nationality of the Victim: was rejected as a basis for jurisdiction.  (passive personality jurisdiction)

(d) A country not party to the statute can agree to let the case go forward.  Derivative of its national power.

(i)
Custodial State: crime committed in a state not party to the statute, he flees to a state that is a party.  They arrest him and want to send him to the ICC.  This was rejected as a ground for jurisdiction.

(4) Art. 13.  Exercise of Jurisdiction: the Security Council could refer a case to the court even for states not party to the statute.

(a) Though a state is not party to the ICC, they are members of the UN General Assembly so they have agreed to its exercise of powers under Chapter VII.

(b) Chapter VII powers can be used if 9 votes are obtained, including 5 votes of the Security Council permanent members.  Not adopted if permanent member vetoes or if it doesn’t get 9 votes.

(i)
Gives US an advantage, just needs one vote to veto.

(5) Admissibility and Complementarity (Art. 17 and 18)

(a) A case must have gravity and importance to come before the ICC.  Determination of this is left to the judges.  (17(1)(d))

(i)
Prosecutors have a role but he is supervised by the pre-trial chamber.

(ii)
Significant question about the prosecutors role in situations where crimes were committed but amnesty has been granted

(b) Complementarity: if there has been a move within a country with jurisdiction to develop a prosecution, then the ICC cannot act.  The ICC is subordinate to and displaced by genuine natl prosecution.   This applies whether or not the state is party to the statute.  (Art. 17(1)(a))

(i)
The ICC can only intervene if the natl proceedings appear to be a sham or if the natl govt is unwilling or unable to take jurisdiction.  (Art. 17(2))

(ii)
Once the proceedings are begun by the ICC, can’t be derailed by new natl proceedings.

(iii)
Frustrated NGO’s, believe intl courts are better, want global standards and global courts to try them.

(6) If a country disputes jurisdiction of ICC before ICJ, ICJ would likely determine that the matter must be resolved by the ICC.

(a) Raises the question of whether these systems should be self-contained or provide a system of review.

c. Part 3.  General Principles of Criminal Law

d. Part 4.  Composition and Administration of the Court (Arts. 34 – 51)

(1) Judges

(a) 18 judges elected by the assembly of states parties (36(1)).  

(b) Once elected, the judges will elect their own pres and vp (Art. 38).  The pres will have a 3 year term. (Art. 35)

(c) The court will have an appeals tribunal composed of the pres and 4 other judges, a trial chamber of not less than 6 judges, and a pre-trial chamber of not less than 6 judges.  (Art. 39)

(d) Judges are to be a mix of those expert in criminal and civil law.  (Art. 36)

(2) Prosecutor

(a) Elected by assembly of state’s parties for 9 year terms, with no possibility of re-election.  (Art. 42(4))

(b) Addresses concern about reelection influencing ICJ judges.

(c) Deputy prosecutors are elected by states but can be opposed by the prosecutor.  (Art. 42(4))

e. Part 5.  Investigation and Prosecution

(1) An investigation could be triggered by (Art. 53(3))

(a) Security Council reference

(b) Complaint by a state party

(c) Prosecutor acting on his own motion

(i)
Creates fear of unchecked prosecutor running wild over affairs of states parties.

(ii)
NGO’s like this because they can influence the prosecutor directly without having to go through other bodies.

(iii)
The prosecutor is heavily supervised by the pre-trial chamber.  (Art. 53(3)(b))

(2) No police force, no ability to detain use force etc., no permanent jails to hold those convicted.  Dependent on state power.

(a) Prisoners serve sentences in other countries by agreement.

(b) Concern about differential conditions of prison systems, opens prison state to criticism of natl’s country.  These concerns can be addressed by agreements.  However, ICC can send a prisoner to serve a sentence in a country not approved by the natl’s country.

(c) When ICC convict is sent to a prison in a state, the administrative rules of the state apply, forced to revert to national law, which will differ state by state.

(3) States parties to the statute are obligated to cooperate with the tribunal in arresting, surrendering for trial (extradition), collecting evidence and making it available.

f. Part 13.  Final Clauses

(1) The statute does not allow for reservations.  (Art. 120).  Concerned that opening it up to reservations would lead to a patchwork of rules, struggles against intl authority, and hinder interpretation of the treaty.

(a) Rather than allow reservations to enhance inclusion (Genocide Convention), prefer to compromise on substantive rules (war crimes) but bar reservations.

2. ICC Status

a. Four states have ratified, will likely take 4-5 years to come into force.  Big states are not likely to ratify.

(1) US is against the treaty, likely wouldn’t get through the Senate, which it would have to do as an Art. II treaty.

(2) USSR won’t ratify because it would hinder its strong armed tactics against Balkan states.

(3) China not likely to ratify, nervous about intl jurisdiction.

(4) Israel not likely to ratify because a crime includes putting people into occupied territories and Egypt and Middle Eastern states would be included.

b. How has it gotten this far?

(1) Idea is hard to oppose when in favor of ICTY and ICTR.  US is in favor of ad hoc tribunals but against a permanent one.

(2) Small states see the benefit of intl institutions to protect their interests

(a) Anxious that now Security Counsel just doing what it wants due to structural inequality favoring 5 states.

(3) Free Riders: states can benefit even if they don’t support by ratification.

3. Role of NGOs – Human Rights Watch

a. Heavily western, small number of people not accountable to the public.

b. Provides opposition to strong military opinions.

c. Possible for groups to get their agendas included here when they couldn’t do so in their own countries.  (Feminist definitions of crimes against women)

(1) Makes a statement of intl social polity that can then be used in other debates, new human rights treaties, and as interpretive of other treaties.

4. US Objections to the ICC Statute

a. Made political assumption that it was not likely to be approved by Congress, even if the exec branch wanted to approve it.

(1) Concerned that if it doesn’t accept the statute, it would still be vulnerable to jurisdiction.

(2) Greater element of unfairness that states parties can opt out of war crimes, but same provisions would still apply to non-parties.

b. See ICC as an end run around the idea of sovereignty and consent

(1) US doesn’t have problems apprehending criminals, but other states included these elements because they want the ICC to have this authority.

(2) Other states view ICC power as an ongoing deterrent and a lasting threat, protection against bloody coups.

(a) Removes immunity from arrest if country not willing to prosecute, creates the threat of arrest everywhere.

(b) US Laws of War favor combatant immunity, fear that soldiers could be brought before the ICC for acts that they don’t think are crimes.

(c) Theodor Meron argues that the ICC would never bring states before the court for their official acts, others say such immunity could lead states to cloak their bad acts and would lead to impotence of the court.

c. Authenticity Arguments

(1) Solutions to internal problems can’t come from outside.

(2) Not clear what laws would be applied since there is no intl consistent body of law.

(a) No consistent criminal code

(b) Geneva Convention, Customary Intl law too broad

(c) The statute is attempting to codify, the US wants narrow definitions.

d. US Policy: Let the ICC be established, do what it can to specify the elements of crimes.  When it comes into force, see how prosecutors behave.  Allow confidence in ICC to evolve.

VII. Immunity and Act of State in National Courts

A. The Development of Sovereign Immunity Law in the United States

1. Sovereign Immunity distinguished from Diplomatic Immunity

a. Diplomatic Immunity is codified in the Vienna Conventions on Diplomatic (1961) and Consular Relations (1963)

(1) Ratified and implemented in domestic law

(2) Key ideas:

(a) The person and the premises of the ambassador are inviolable

(b) The diplomatic bag is protected.

(c) The US doesn’t have to accept an ambassador, up to the receiving state.  But if it does accredit them, is required to provide all of these protections, including protection against natl proceedings.

(d) Once accredited, if the state wants to get rid of a diplomat it can declare him persona non grata (not wanted), he then has time to leave the country.

(i)
Immunity continues during this reasonable time, only expires if they linger too long.

(e) These rules apply even if sovereign immunity is lost under tort and other laws.

(i)
#2 diplomat from Georgia in USSR, driving drunk in DC, killed two girls.  A tort committed in the US.  The state is not immune from committing the tort.  If the crime is something the employer would be liable for under tort law, then the state can be sued in the US.  But the diplomat could not be sued because he has diplomatic immunity, which cannot be lost as sovereign immunity can.  Though here, the state decided to waive diplomatic immunity, up to the state’s discretion.

(f) When examining a factual situation, keep in mind that there may be claims of sovereign and diplomatic immunity.  Can’t enforce against an embassy because protected by diplomatic immunity, operates with a strong principle of reciprocity.

b. Sovereign immunity is a struggle between two paradigms:

(1) Sovereignty Paradigm: idea that the sovereign is the highest authority and is therefore above the courts.  Based on idea that in some countries can’t sue the sovereign in its own courts.  

(a) Federal Tort Claims Act (1946): made it possible to bring the sovereign into its own courts.

(b) 11th Amend protects the states from suit in fed cts.

(c) Int’l idea of sovereign immunity: if each state is sovereign, the only way for intl law to work is to have coequality of sovereigns.  States should not be brought into other state’s courts, would create a hierarchy.  Leads to idea that states are immune from suit in other states’ courts.

(2) Law Paradigm: idea that states are themselves constituted by law.  Law takes priority over the state.  The state should be subject to suit in its own ct.  If going to have real intl law, then the state should be subject to suit in other courts.

(a) States are not privileged as against non-state litigants, should stand on same footing in court.

(b) Consequence of this perspective is that sovereign immunity should be abolished.

(3) Solutions

(a) There has not been a total shift to the law paradigm.  But there are some areas where it is thought that it can work.

(i)
immovable property

(ii)
inheritance

(iii)
state owned merchant shipping: but this has become contentious, states want to be able to control shipping for military purposes.  But a lot of state owned ships carry commercial goods.  First area of erosion in sovereign immunity.

(b) Harmonization: could have universal law, same substantive principles apply everywhere.  See this in corporate law and contracts.

(i)
Lex Mercatoria: practice among merchants has evolved so that judicial bodies dealing with commercial disputes have common principles to refer to.  Reduces transaction costs, creates a common set of rules that can be relied upon.

(ii)
Intl law is not specific enough, doesn’t deal with practical problems.  Limits the law paradigm’s ability to deal with problems.

(c) Exception to immunity from commercial acts.  Major transformation in modern law

(i)
Juce imperii: remain immune from suit over things only it can do.

(ii)
Juce gestionis: things that happen in the market.  Not immune from commercial actions.


2. The Tate Letter – US Position

a. US examined laws in other countries and found that old practice of absolute immunity was breaking down and had become a matter of discretion.

(1) States were only required to give immunity for juce imperii, special state acts, not commercial acts.

(2) US adopted this position.

3. The Tate Letter in Practice

a. US courts would defer to the opinion of the State Dept over whether immunity should be granted.

(1) If an act looked commercial, the country would threaten to compromise other crucial US interest.

(2) Difficult to formulate based on legal rules when forced to take into account US intl interests.

(3) Led to a disjointed body of law.

B. The Foreign Sovereign Immunities Act of 1976

1. Purpose: adopted to take decisions out of the state dept. by applying legal criteria, US interests are irrelevant.  Benefits:

a. Law governed, fairer to plaintiffs.  

b. Decreases the cost of foreign states doing business, which is in everyone’s interests, reduced the price premium resulting from immunity insurance.

c. Creates private right of action: gets indiv to take actions not constrained by politics.  Puts pressure on the state that the US state dept. can use as a bargaining chip.  This is important because courts are independent from the other branches of govt.

2. An Overview of the Act

a. Jurisdiction of the Federal Courts

(1) Verlinden case: found that it was constitutional for a foreign P to sue a foreign state in US court as long as the case is one arising under US law.  FSIA formed the basis for the suit.

(a) FSIA provides the only basis under which you can sue a foreign state.

(b) Hess v. Argentina: during Falklands War, Argentinian Navy bombed Hess ship.  Hess decided to sue Argentina in tort under the law of nations.  S. Ct. held, is suing a foreign sovereign, have to sue under FSIA, the tort act doesn’t expand to reach this type of suit.

(c) Filartiga suit able to go forward because suing an indiv not a state.  Though could sue indiv as proxy for the state, if the liability is really the state’s liability.

(2) The FSIA establishes subject matter jurisdiction if P files under one of the exceptions of FSIA (1605-1607), will have subject matter.

(a) Controversial idea, because don’t have a substantial connection.

b. Immunity and Exclusion from Jurisdiction

(1) Have to make two inquiries:

(a) Is the foreign state immune from jurisdiction (1605 – General Exceptions to the Jurisdictional Immunity of a Foreign State)

(b) If jurisdiction is appropriate under 1605, when ready to enforce will have to examine further protections under 1609-11.

(2)
1605 – Immunity from Jurisdiction

(a) Refer back to 1604 (Immunity of a Foreign State from Jurisdiction), all foreign states have immunity unless they lose it under one of the express clauses in 1605.

(b) 1605(a) provides seven exceptions (1 – 5 are widely accepted):

(i)
Waiver: can be implied from the circumstances or other signals of intention.  If a foreign state violates a jus cogens norm it automatically waives its immunity.

· states are law governed, jus cogens are the law of all states, if these are violated, all laws are violated.  So far this argument has not worked in US courts.

(ii)
Commercial Activity: practically the most important exception.  Statute requires an analysis of the nature of the act, not its ultimate purpose.

· Republic of Argentina v. Weltover: Argentina issued bonds designed to help with debt relief but defaulted on the payments.  Bonds were issued in NY, but the purchasers were not US issuers.  Purchasers sued in NY cts.  State had purchased the bonds to bail out Argentinian economy.  Issued the bonds to creditors under a restructuring arrangement.  The bond holders sued on them as normal commercial obligations by Argentina.  Held, the test is the nature of the activity, not its purpose.  S. Ct. arguing that this market is one that will operate best under judicial controls.  

· The nature/purpose test may be a distortion of the underlying sovereign immunity rules.  Look at the full act.

· Ct. noted that this caused a direct effect in the US though it was a commercial activity of a foreign state.  Global markets are global.  Police actions are local.

· Nelson v. Saudi Arabia: P was a hospital safety engineer recruiting in the US, signed K of employment in US, went to SA, denounced safety violations, tortured by SA police.  Sued SA for their conduct under the FSIA claiming it was based on commercial activity.  S. Ct. says not commercial activity, police power.  The nature of the activity was the beating.  Also US favors policy of not interfering in internal police matters, concerned about reciprocity.

(iii)
property rights

(iv)
inheritance or immovable property

(v)
money damages resulting from act occurring in US by official or employee of foreign state.

(vi) enforcing private agreements or arbitration clauses

(vii) takes away sovereign immunity for acts that infringe universal norms of a criminal nature even though little or no connection with US.  New development, not widely accepted by other countries.

c. Commencement of Action

(1) Exhaustion of local remedies not required by FSIA

(a) May lead to a rush to get into US cts.

(b) Congress didn’t believe these countries could provide any justice.

d. Enforcement of Judgments

(1) Executive must assist P in obtaining judgment.  Must certify that there are good policy reasons for enforcement.  The US has certified in every case.

(2) Broad period of hiatus after judgment may allow for a change in regime with a more favorable govt.  Raises the question of how judgments will be cleared in transition govts.

(a) Private right of action provides a way of putting pressure on the old regime.

(b) But if the govt uses the judgment as a bargaining chip, could constitute a taking.  US would have to compensate the private indivs for the taking, would lead to US taxpayers compensating the judgment.

(c) Could stipulate that a change in gov’t terminates the debt.  But would violate the intl rule that obligations are of the state, doesn’t matter who is in govt, the state is the legal entity.

(d) New govt could pay the judgment though this is not a probable outcome.

(e) Negotiation between Ps and new govt.  P may accept compensation.  Not clear that P’s would be willing to give up payment.

(f) US could negotiate a claims settlement agreement: a more likely solution (Daimes & Moore US/Iran Claims Tribunal).  Question of how much the US can give up without it amounting to a taking.

(3) Large judgments may make transition of the new govt more difficult and galvanize opposition to the US and its policies.

(4) Alejandre v. Cuba: Brothers to the Rescue shot down on high seas adjacent to Cuba.  Won the case in Miami Fed Ct and awarded a large judgment.  Difficulty enforcing the judgment.  The judge attached intl telephone bill remittances on US phone calls to Cuba.  Cuba stopped the phone calls.  This was against US policy of opening up the lines of communication.  Cir. Ct. lifted the injunction.

e. Actions in State Courts

(1) FSIA establishes federal preponderance but not exclusivity.  P can sue in state court or fed ct, but if he sues in state court the foreign state has the right to remove to fed ct. (Fed. R. Civ. P 1441)

3. The Anti-Terrorism Amendments to the FSIA:  § 1605(a)(7)

a. The foreign state is not immune where the suit is for money damages for personal injury or death from torture, aircraft killing, hostage taking, sabotage.

(1) The only foreign states that lose immunity are those designated as terrorist states, only 8 states – Syria, Libya, North Korea, Iraq, Iran, Sudan, Cuba, Afghanistan.

(a) Some argue that this selectivity weakens its moral authority.

(2) Foreign individuals can’t sue, only for American’s suing in US court against these few states.

(3) Genocide not included – Germany didn’t want to be sued for the holocaust.

b. Policy: may be a good outlet for political pressure that results from intl incidents.  May also serve as a bargaining chip that can be used to work out deals with govts to normalize the future.

4. Theoretical questions

a. Liberal theory of intl law suggest that law against democracies should be diff when dealing w/non democracies.  Creating two zones of law.

(1) Rights to democratic governance in liberal states, as states join this move into this zone.

(2) Traditional law outside of this zone, will be treated more strictly according to old rules.

b. Maybe should recast the statute, can only sue like minded countries, but can’t sue countries that need intl protection.

(1) But this could provide the starting point for change.  Other liberal regimes may structure their systems similarly.

c. Question whether states of Iran, Cuba should be liable as a state for what was the act of a few?

(1) Assume that the state has colluded in these acts.

(2) Provides deterrence function, by having this statute, may prevent states from behaving badly.

(3) Perhaps need intl tribunal and natl action to push countries to take it seriously, could provide equitable uniform valuation of damages.

C. Enforcement Problems in Suing Foreign Governments and Instrumentalities

1. 1609 provides immunity from enforcement except under 1610, 1611

a. 1610(a) deals with property of foreign states generally if its used for commercial activity, it can be enforced against.

(1) 1610(a)(2) provides that the property can be used to satisfy the judgment only if it was used in the commercial activity that was the basis of the judgment.

(2) 1610(a)(1) provides that the property can be seized if claims were waived by the state.

(3) 1610(a)(7) provides that if the judgment is being enforced under 1605(a)(7) then commercial property can be seized even if it was not the subject of the lawsuit.

b. 1610(b) adds additional reachable property

(1) Property of an agency or instrumentality of the state, natl airline

(2) Can enforce against this property even though no connection between the property and the judgment.  Makes any commercial property vulnerable against execution once there is a judgment.

c. 1611(b) says that a foreign central bank accounts are immune from execution

(1) It doesn’t matter if these accounts are being used to pay commercial debts.

(2) US would prefer to have the money in their own accounts, if these accounts were not immune, foreign govts would take their money out of US banks.

(3) Also exempts military property from seizure.

2. Birch Shipping Corp. v. Embassy of United Republic of Tanzania: Question of embassy accounts being used for mixed purposes.  Birch says these accounts can be seized.  German and UK say you can’t touch these types of accounts.

a. Intl law works in this area through natl practice: 

(1) In most countries where this has been adjudicated, mixed accounts were immune.  The US case was an aberration.

(2) US law doesn’t prohibit immunity, intl law should prevail and provide immunity.

3. Letelier v. Republic of Chile: opponent of Pinochet living in US, was driving car when it blew up.  He was killed along with an American.  The victims sued Chile, Chile lost immunity under 1605(a)(5) because this was a tort committed by the state.  Victims received a big award, but couldn’t find Chilean property in US as allowed under 1610(a).  Try to seize property of the Chilean nat’l airline under 1610(b).  Court held that even if the airline was guilty, its acts were not for a commercial purpose, they were for a political purpose, and therefore the property could not be seized.

a. Argue that the airline was involved in bringing the perpetrators to the US.  Under 1610(b), arguing that doesn’t have to be connected to the gov’t if connected to the crime.

(1) If really believed this, should have brought a case against the airline, then could have recovered his judgment directly.

(2) Must respect the corporate form unless there is a good reason for breaking it down.  Concern of US Corps over multinational enterprise liability.  (Union Carbide India example)

b. Presumption of separateness: between gov’t and agent until proven otherwise.  Have to prove the airline is connected to the govt otherwise it can’t be responsible for a judgment against the govt.

c. Clear that Congress created a right without a remedy.  Though entitled to big judgment under the act, no viable mechanism for enforcement was provided.

d. Resolution: Pinochet removed from power, commission formed to investigate this matter.  Don’t find Chile liable, just assess compensation the same as was awarded in US court.  Chile removed this case from general amnesty to assuage US anger.

D. Act of State Doctrine

1. Act of State Doctrine: US courts will not give an adjudicative decision that holds that an act of a foreign state committed in that state’s territory is invalid.

a. Sabbatino Dicta: The judicial branch will not examine the validity of a taking of property within its own territory…even if the complaint alleges that the taking violates customary intl law.

b. US courts should consider this doctrine on their own motion, even if not raised by the parties.  Must protect interest of foreign states, even if not in the interest of the parties

(1) A judicial creation in the US, does not arise from statute or the Constitution.  What courts make can be unmade.

(a) Not practiced by many other countries in their own courts.

(b) Not a substantial enough body of law to have established customary intl law.

(2) An affirmative doctrine: in Sabbatino gives effect to the expropriation decree if its is recognized as a state act.  There are problems with applying this too broadly.  S. Ct. introduced a balancing test:

(a) If the regime whose act is being challenged no longer exists, may be OK to find its acts invalid.  (Nazi Germany)

(b) If there is a clear treaty on the substantive conduct in question, OK to find invalid when foreign state’s acts are in violation.

(i)
Encourages US to negotiation bilateral investment treaties (BITs), establishes a clear legal framework to provide a basis for assessing a foreign state’s act.

(3) S. Ct. thinks the doctrine is not required by intl public law: 

(a) Orthodox view: public intl law only requires foreign sovereign immunity for non-commercial state acts.  Only applies to the foreign state as defendant.

(b) Contentious view: an intrusion for cts to sit in judgment on a state’s internal acts, could have serious commercial and political implications.

2. Complimentary to Sovereign Immunity

a. D may plead both to get immunity

b. Act of State Doctrine can be invoked in cases that don’t involve the foreign sovereign – so can be used when can’t get sovereign immunity.

c. Some have tried to fuse Act of State Doctrine with Sovereign Immunity: can’t because:

(1) There are cases where foreign sovereign immunity may not be directly involved.

(2) Act of State Doctrine only applies to acts of a state within its territory, whereas Foreign Sovereign Immunity can be applied to all acts of the state including those outside of its territory.

(3) May have a hybrid for official acts only, does not protect unofficial acts

(a) Impossible because Foreign Sovereign Immunity is required by intl law, would require a treaty to rethink all immunities.

(b) Question of individuals in foreign states.  Foreign sovereign immunity doesn’t apply expressly, only to the state itself, not the leader himself.

(i)
Diplomatic immunity has problem of unofficial acts by diplomats

(ii)
Also may want to remove immunity for torture, genocide

3. The Locus Classicus:  Banco Nacional de Cuba v. Sabbatino: A cargo of sugar was expropriated by the Cuban govt before being shipped to US.  Those buying the sugar made a deal with the new Cuban owners.  They took the sugar and put the proceeds into an account held by the receiver of the original US interest.  The court has to determine who should get the money.

a. Choice of Law problem: ordinarily resolved by what is specified in the contract, then just depends on when title was passed.  If US going to apply Cuban law have to give effect to the expropriation decree.

(1) Normally would apply the new Cuban law, but can refuse to apply on the grounds that it infringes US policy and should not be given effect.

(a) Public policy exception to choice of law doctrine: can’t be used to exclude a foreign law.  Decides what is going to be the law in US courts.

(2) Act of State doctrine says US court must treat as valid Cuba’s internal acts: Prohibits US court from refusing to give effect to the expropriation decree.

(a) The Act of State Doctrine requires US Courts to respect Cuban law.  It is a choice of law doctrine that transforms what US courts would normally do.

b. Sabbatino Amendment: Congress passed a statute after the fact that reversed this opinion so the Act of State Doctrine was not applied.

(1) Separation of Powers: issues of expropriations in foreign countries are best dealt with by the executive branch, episodic judicial intervention will interfere with this process.

(a) May hinder ongoing negotiations if claim the expropriation was an illegal seizure.

(b) S. Ct. acquiesces to the legislative process.  S. Ct. might like to make the Act of State Doctrine at the discretion of the State Dept.  (as FSIA once was), but a majority of the court will not agree.

(c) Executive Branch believes it is more valuable to have the doctrine than to not have it, doesn’t want to turn off developing countries.  

(i)
Bernstein letter says when Act of State Doctrine should be applied.

(2) Could have Act of State Doctrine with exceptions:

(a) Treaty exception applied by lower courts already

(b) Commercial activity exception, same as in FSIA

(c) Counterclaims exception: if the foreign state brings a claim, can claim back.

(3) US courts have construed the Sabbatino Amendment narrowly, not regarded as ousting Act of State Doctrine for all purposes.  Though it is still advantageous to establish control by treaty standards.

c. Helms-Burton Act: allows those whose assets were expropriated to bring claims against the holder if they can show that the assets are theirs.

(1) To prevent others from investing in Cuba

(2) If person is a leading figure in a company investing in Cuba, that person and his family can be denied visas.

(3) Statutory exclusion: if the cases go forward, the HB act doesn’t apply?

4. The Contemporary Approach of the Supreme Court:  Kirkpatrick v. Environmental Tectonics: RICO case alleging bribes paid to Nigerian govt agencies to secure contracts.  Held that the Act of State Doctrine can only be applied where legal actions are involved and a decision is required regarding the validity of a state’s act.  Doesn’t matter what the executive branch says, its possible to decide this case without having to rule that a foreign state’s act was invalid.

E. Actions Against Foreign Leaders

1. Civil Actions

a. Background: action against officials, leaders of foreign states, where the person suing has a claim to the mantle of the foreign state.  Lots of ways to get into US Courts:

(1) Alien Tort Claims Act: Filartiga, gave ct. jurisdiction for suits by an alien alleging a tort contrary to the law of nations.   D becomes subject to intl prosecution.

(a) Intl law makes torture and genocide into torts actionable by the victim resulting in remedies of damages and injunctions.

(b) Focus on victims.  But may be procedurally unfair to D because he has no way of knowing where he will be called to account for his actions, won’t have the same defenses.

(c) Alien Tort Claims Act establishes the substantive standard but then moves to US tort law to establish damages.  Move from intl norms to natl procedural rules about enforcement.

(d) Judgments may not be honored in other countries due to expansive US jurisdiction, decision only enforceable against indiv property in US.  P have rarely collected money, makes more of a moral statement by US on practices in other countries, functions more like a truth commission.

(i)
Policy, US is providing civil remedies for foreigners injured by other foreigners.  Other countries may not agree with the way US does things.  US is overreaching, legal imperialism, perhaps should wait for an intl agreement to set the standard.

(ii)
In the absence of intl agreement, US won’t let torts continue, stepping in to provide relief.  May help to develop the law by creating legal competition among courts.  If don’t want US to dictate the standards, other countries should come up with their own.

(iii)
Act is really a law reform movement, applying pressure, establishing jurisprudence, legitimating ways of using the law to reach immoral conduct.  Incipient use of natl law to transform intl law and state internal law, another step in the development of intl law.

(2) The Torture Victim Protection Act of 1991: codifies Filartiga, establishes a requirement that the US court decline to hear the case if the claimant has not exhausted local remedies. (not present in the Alien Tort Claims Act)

(a) Creates statute of limitations of 10 years after the cause of action arose.

(b) Statute not limited to aliens, but claim has to be for an extrajudicial killing or torture.

(c) Does not purport to make torture a tort.

(i)
No procedural standing for victims, doesn’t provide defenses that might arise.

(ii)
Intl law criminalizes these acts, infers that there should be a civil action.  But may be too large a jump to imply private actions.

(iii)
But anything intl law prohibits would sound in tort, whichever route is taken, tort law has to control the substance of the case.

(3) General Tort Law: just relies on ordinary tort action in the state.  

(a) Liu v. R.O.C.: Taiwan secret service killed a Taiwan citizen in California.

b. Is there head of state immunity?

(1) FSIA does not provide for this situation

(2) Could analogize to leader of the state.  The act of the leader is an act of the foreign state so immunity should apply.

(3) Could rely on common law: head of state immunity can be invoked in common law in US courts.

(a) Lafontant v. Aristede: Dist. Ct. decision.  Person beaten up in Hatian jail, brought case against Aristede who was the recognized President though he lived in the US.  D. Ct. said he was the recognized President, the policy was to restore him to power, he should be treated as the head of state and benefit from head of state immunity.  Can’t be sued in US courts.

(b) Don’t know what the limits of this are, haven’t had enough cases.

c. Who can waive head of state immunity?

(1) If the person is the current head of state, he controls the state and can decide whether to waive.

(2) If he is the former head of state, the power to waive rests with the current govt.

(a) Ferdinand Marcos: Pres of Philippines, ousted in democratic revolution, fled to Hawaii with money, sued in US courts by victims.  He died, suits against his estate continued.  Held that whatever immunity he would have had as head of state may con’t for his official acts, but can be waived by the current govt of the Philippines.

(b) Presumption of state responsibility: the immunity belongs to the state.  Want the head of state to be free to act without fear of later abandonment by the new regime.

d. To whom else does immunity apply?

(1) Other high level officials – not sorted out clearly

(a) Chuidian: an official who was a member of the commission of the Philippines govt trying to get the money from Marcos.  In a suit over his conduct of interfering with bank transactions 9th Cir said he had immunity because he was acting as an official of the Philippine state.

(b) Derivative from FSIA, but could be from Act of State Doctrine as well.  Immune for official acts.

e. Kadic v. Karadzic, 1995: Leader of Serb Republic that was a unit within Serbia, not recognized as a state.  A governmental type entity without the status of state law.  Sued by people in US who were victims of violence organized by him and others in his organization.  Served notice of proceedings when he was in US for a meeting at the invitation of the UN.  Personal and subject matter jurisdiction found to be valid under the Torture Victims Protection Act.  

(1) Intl law basis for tort claim against indiv conduct:

(a) Genocide, crimes against humanity

(b) Establishes a private right of action – though not clearly established in intl law

(i)
Intl law does make this conduct criminal

(ii)
US court gives capacity to bring a tort claim under US law

(2) Torture: involves official action, acting under color of law.  Problem here because not part of an officially recognized state.  

(a) Since he was not a head of state, he could not claim foreign sovereign immunity.

(b) But if not a state, how can he be an official committing torture under color of law? Held, the republic functioned like a state, had the capacity to act like a state, though not recognized as such.  He can be convicted since he is claiming authority arising from the entity even though the entity was not a state. 

(3) What if Karadic was acting under the influence of Serbia, Milosovich?

(a) Would get immunity as an official of Serbia since it is clearly a recognized state.

(b) Problem unresolved in Filartiga: If Karadic is an agent of a state that claims immunity (Serbia), should there be some theory where a state should have immunity but its officials should not because the acts were so heinous?

(i)
If have such a theory why not take away the state’s immunity also?

2. Criminal Prosecutions:  

a. National Criminal Law:  Courts only apply their own criminal law, national domestication of legal standards.  Must be an offense under natl criminal law to incarcerate.

b. Varying jurisdictional basis

(1) Territorial: all states will prosecute torture where it happened in their territory.

(2) Universal: some will prosecute where it happened somewhere else, using natl laws to criminlize conduct anywhere in the world.  Many states are hesitant about the development of universal jurisdiction in criminal matters.

(a) Some will create an obligation to either prosecute or extradite.  But if can’t extradite, big question of if they have to prosecute.  In Pinochet case, Chile says they are going to try him, UK can’t act as a safe haven since they have found that he is immune from pre-1988 acts in UK.

(b) Torture Convention (1984): provides for universal jurisdiction.  All agree that torture is against jus cogens law, but some question who can take action to prevent it.

(i)
Eichmann: example of Israel asserting universal jurisdiction over holocaust crimes.

(3) Nationality of the victim: some debate if states will prosecute where their national was victim (passive personality jurisdiction).

c. Intl Criminal Law: requires countries to modify national criminal law to conform with intl standards, harmonization.  Applied directly in intl tribunals.

d. Immunity

(1) Private actors don’t have immunity for genocide.

(2) No immunity for heads of state in intl tribunals.  But a broad doctrine where heads of state don’t have immunity would have an appalling effect on intl conferences and transactions generally – no one would show up.

(3) Immunity ratione materiae v. ratione personae

(a) Ratione personae: based on who you are, foreign heads of state immune by virtue of their status as current head of a foreign state.  Lose this immunity when leave office.

(i)
Immunity from everything, including theft.

(ii)
Same as diplomats

(b) Ratione materiae: based on a particular subject matter, by reason of the matter.  Leaders of foreign states are immune for their official acts.  Have this while in office but keep it when they return to private life.

(i)
After Pinochet, may lose immunity ratione materiae after leave office.  Case did not address ratione personae immunity, not clear if this is lost as well, not mentioned in the Torture Convention expressly.

(ii)
Complicated in Pinochet case because UK not prosecuting him, just deciding whether to extradite.

(iii)
Were Pinochet’s acts official or unofficial?  Some of the judges here say that his acts were so appalling that they have to be treated as unofficial.

(iv)
Kingsbury disagrees: even if not an official act, not a purely private act either.  Court should have relied on violation of jus cogens norms as nullifying ratione materiae.

(4) Immunity can be waived by head of state or other state actor on behalf of the head of state.

(a) Jus cogens violations: not clear that if the state loses immunity then the head of state loses it in the same way.  Not clear what the source of head of state immunity is in other countries, have a general doctrine with an unclear basis.

(i)
Compounded b/c FSIA only applies to civil actions, doesn’t mention criminal violations.

(ii)
Torture Convention took away immunity even if former head of state would have been immune before.

e. R. v. Bartle, ex parte Pinochet: One judge claims Pinochet lost immunity a long time ago since torture was banned as a result of customary law, other judges didn’t buy the customary law assumption.  Hold that Pinochet can be extradicted for offenses committed after the double criminality rule comes into play, 1988.  Have to extradite to Chile or Spain, or try him in UK courts.

(1) Two Prong Test:

(a) Could any ordinary Chilean person be prosecuted for torture in the UK at the time Pinochet committed his acts?  If yes, his acts must be prosecutable.

(i)
Find that Pinochet would only be prosecutable in UK for his acts after 1988 due to double criminality rule.

(b) If could be prosecuted in the UK, would Pinochet have had immunity?  Immunity only applies at the time you are claiming it, doesn’t matter if Pinochet immune in UK at a different time, only question is if he is immune now.

(2) Double criminality rule: Would conduct have been criminal in UK and Spain at the same time?  Torture was not a crime in the UK until the Torture Convention was implemented.

(i)
Question of when the rule applies, at the time of extradition or at the time of the act?  Court here says at the time of the act, so only includes acts after 1988, when torture became prosecutable in the UK.

(3) Common law judges don’t want to rely on pre-statutory law, don’t want customary law creating laws invented by state practice of other states.  Crimes should be expressly made by statute, don’t want to rely on customary law’s crystallization.

VIII. Use of Force and the United Nations

A. The Use of Force in International Law

1. Economic Sanctions part of intl efforts to enforce the law

a. Art. 41, Ch. VII of UN Charter gives power to impose and enforce a universal sanction system: The Security Council may decide what measures not involving the use of armed force are to be employed to give effect to its decisions, and it may call upon the Members of the UN to apply such measures.  These may include complete or partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other means of communications, and the severance of diplomatic relations.

b. UN Security Council resolutions ordering sanctions will displace other obligations.  States being sanctioned can’t rely on WTO rights.

(1) May also have resolutions authorizing sanctions: these recommendations may or may not overcome rights that states normally have.  But their existence strengthens the legal position of states recommending the sanctions.

c. Sanctions may be imposed by states: not forced to trade, invest, receive from other states.

(1) However states may be constrained by pre-existing obligations set up through the WTO, bilateral and other economic treaties.

(2) States will have to find justification to overcome these obligations.  The WTO may let states out of obligations for special natl security reasons.

d. When sanctions are used independently, must distinguish between retortions and reprisals.

(1) Retortion: Acts not illegal in intl law.

(2) Reprisals: if have obligation to trade, have to depend on UN authorization or resort to law of reprisals.  A reprisal is a measure that would be unlawful but is rendered lawful by prior illegal action by the sanctioned state.

(a) Must be necessary, last resort tactic.

(b) Must be proportional to the ends sought to be achieved.

(c) Third party reprisals not thought to arise.  Tendency has been that the right of reprisals only arises when a state has been harmed directly.  But these have been used to deal with breaches outside of the WTO or other treaty systems.

2. Jus in bello v. Jus ad bellum

a. Jus in bello: About what states can do in war.  Governs conduct even if entered the war illegally.  Separates the justice of the war from the question of conduct.

b. Jus ad bellum: About when states can resort to force.  The main focus of use of force doctrine.

(1) Historically not many restraints on when a state could go to war.  This has collapsed in the intl environment.  Beginning in the late 19th Cent, states were called upon internally to justify why they entered a war, particularly when they summoned up large armies.

(2) League of Nations Covenant of 1920: set up a system of when states could resort to war by centralizing decision making.

(a) Determined when a state had committed an aggression.

(b) Moved from a bilateral assessment and into a collectivity, had the effect of deterring war by massing other states against the aggressor.

(c) US never joined, fell apart.

(3) Kellogg-Briand Pact of 1928: enacted after WWI, outlawed the use of force with qualifications, allowed for actions in self-defense.  Was not legally effective.

3. UN Charter, Arts. 2 and 51: attempts to structure a system to guide the use of force.

a. Art. 2(4): all members shall refrain in their international disputes from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the UN.

b. Art. 51.  Self-Defense: nothing in the present charter shall impair the inherent right of individual or collective self-defense if an armed attack occurs against a member of the UN, until the Security Council has taken the measures necessary to maintain intl peace and security.  Measures taken by members in the exercise of this right of self-defense shall be immediately reported to the Security Council and shall not in any way effect the authority and responsibility of the Security Council under the present Charter to take at any time such action as it deems necessary in order to maintain or restore intl peace and security.

(1) Preserves a pre-existing right, recognizes that the Security Council cannot impair a state’s inherent right of self-defense.

(2) Collective Self-Defense: only applies if there is an express invitation. 

(a) Nicaragua v. US (ICJ): held that the right of collective self-defense can only arise where the other states come to aid are invited by the attacked state.  El Salvador never invited the US or said that it was a victim.  Trying to confine small scale disputes locally, don’t want them to rise to the level of collective self-defense.

(3) Armed Attack: a pre-condition of self-defense, though some question of the level the armed attack has to rise to in order to justify self-defense measures.

(a) Nicaragua v. US (ICJ): US alleged Nic had been supplying armed rebels in El Sal after the revolution to encourage revolution in neighboring countries.  US alleged this was an armed attack of El Sal.  ICJ held this was not an armed attack.  Require a high threshold of force before action can be taken.

(4) Countermeasures: have a right to take countermeasures in response to a use of force but they must be necessary and proportional.

(5) Anticipatory Self-Defense: If not subject to an armed attack, a state can’t use force.

(a) Judged by the intl community based on who fires first, if have anticipatory self-defense, not clear who the aggressor is.

(b) Challenged by Israel in dispute with Egypt.  Hard to judge intentions, by the time the army arrives, too late for Israel to defend.

(6) Only applies until the Security Council has taken necessary measures

(a) Gives time for major states to use collective action.  However, major states could veto action.

(b) Not clear what drafters thought would occur when the Security Council can’t act.

(i)
Perhaps fall back on collective state action.

(ii)
Often, self-defense become justified use of force when the Security Council is not authorized to act.

· Falklands Islands: Security Council called for a cease fire, but didn’t take necessary measures so the self-defense rights continued.

c. No symmetry between Art. 2(4), which refers to threat or use of force requiring countermeasures, and Art. 51, which requires an armed attack.  Provides a higher standard for self-defense.

B. The UN Security Council and the Use of Force

1. Chapter VII of the UN Charter: gives the Security Council the power to take actions, which bind all members.

a. Art. 39: The Security Council shall determine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall be taken in accordance with Arts. 41 and 42, to maintain or restore intl peace and security.

(1) Provides that if the necessary threshold is met, it can take action.

b. Art. 41.  Sanctions (above).

c. Art. 42.  Forcible Measures: should the Security Council consider that measures provided for in Art. 41 would be inadequate or have proved to be inadequate, it may take such action by air, sea, or land forces as may be necessary to maintain or restore intl peace and security.  Such action may include demonstrations, blockade, and other operations by air, sea, or land forces of Members of the UN.

d. Art. 43: envisages agreements between UN and member states to provide the necessary forces to the UN, then the UN would deploy its own force.

(1) No Art. 43 agreements have ever been made, no troops at the UN.

(2) The UN doesn’t order force or require force, just authorizes member states to use force.

2. Iraq invasion of Kuwait, 1990: 

a. Security Council adopted resolutions imposing sanctions on Iraq and ordering their withdrawal.  The sanctions were supported by force, blocking ships.

b. Resolution 678, Nov. 29, 1990: authorized the Kuwait govt and states cooperating with it to use all necessary means to achieve compliance with UN Resolutions and restore peace in the area.  Authorization applied after Jan. 15 to allow for a period of negotiations.

(1) What role does the UN Resolution have?  Gave power to stabilize the area.  Though not clear what stabilization entails.  May have meant pushing Sadaam out of power.

c. US said Kuwait had a right of self-defense, that it had requested US assistance, and US came in under collective self-defense.

(1) Self-defense may have meant invading back, doesn’t just stop with pushing Sadaam out of the territory.  Not clear how far self-defense goes.

(2) US could have started the war before January by arguing that there was a radical change in circumstances, otherwise the resolution was controlling for the specified period.

d. Resolution 687, April 3, 1991: provides for cease fire and inspection.  The US suggested that 678 should remain in force and combine with 687.

(1) Resolutions have no sunset clauses.

(2) Can’t be changed unless all members agree, Security Council no longer controls them.

3. Uniting for Peace Resolution (1950): provides that if the Security Council can’t act, the General Assembly may act on the matter.  Enacted after the Soviet Union boycotted the Security Council resulting in the Korean War.

a. General Assembly is not empowered to set up peacekeeping forces, states refused to cover the necessary costs.  So Uniting for Peace died.

b. Kingsbury suggest that it shouldn’t be revived.

(1) The Security Council can recommend peacekeeping forces where the parties agree.

(2) Now if you are going to use force, have to get authority under Ch. VII.

C. Kosovo

1. Security Council passes resolutions but can’t act to authorize the use of force. (Security Council Resolution 1199 (1998))

a. Kosovo was a province of Serbia in old state of Yugo, when Yugo disintegrated, republics could become new states but not lower level units.  Most of the Kosovars were Albanian, but there was a significant Serb minority.  The province was governed by Serbs.

(1) Albania was a state, just a nationality, not an ethnicity.

(2) Milosovich ended the autonomy of Kosovo by increasing the direct rule of Serbs in Serbia.  This was followed by a long period of non-violent resistance.

b. Dayton Accords were passed, violence and oppression increased because failed to address Kosovo.  Civil War broke out.

c. The Security Council passed this resolution to stop atrocities.  Did not authorize the use of force, couldn’t anyway because would have been vetoed by Russia and China.

(1) Mistake for states to make it difficult for Security Council to operate here.

(2) May be good to have another organ that can act when the SC chooses not to act, may depend on the pre conditions.

2. NATO launches bombing in Kosovo in favor of the KLA to get Milosovich to withdraw from what was internationally viewed as his own country.

a. Once the bombing started, Russia introduced a resolution condemning the use of force, of course it failed, but buttressed NATO’s actions.

b. NATO said its acts were a humanitarian intervention

(1) There was no self-defense by Serbia and no aggressive act.  Was the Nato action legal?

(2) General reluctance to accept humanitarian intervention.

(3) US can afford to take actions outside of the Security Council, but other permanent members are better off with it, guarantees them a vote in other matters.

(4) Threatens primacy of the Security Council in these matters, other organizations could step in:

(a) NATO

(b) Arab League

(c) UN

3. Security Council Resolution 1244 (1999): ex post facto endorsement of NATO acts. 

(1) Tension between the way intl law works to keep order between states in a global environment.  Should we stick with this or shift to a normative view?

(a) Liberal democracies are right, if they have power, they should work

(b) Move away from an interstate system and to a system that faces up to inequalities of power, privileges some against others.

(i)
Not at this state yet, high cost, self-servicing.

