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UNIT 1 – Intro to Int’l Law Issues

· Int’l law is based on the willingness of participant states to submit to it – if a state doesn’t submit can use self help 

· Retorsion – lawful act that hurts a state – like cutting aid

· Reprisal – act normally unlawful but made lawful b/c of previous illegal act by initiating state – must be proportional to original act

· Self help may hurt injured state as well as wrongdoing state – some states too powerful to hurt or not powerful enough to cause any damage

· Int’l law = important influence despite optional nature b/c of reciprocity – most states adhere to int’l law b/c they want others to do same for them

· Provides an important framework for relations between states

· Tension bet. old foreign office model & new global governance model

· Foreign office model based on idea that ea. state is separate unit w/ one voice – univocal – int’l law = law bet. those units – foreign office is hierarchy of state leaders – public not involved

· Ea. state creates their own policy and then negotiates w/ other states – they don’t work together to create policy

· Global governance – states composed of many different voices, agencies, etc.– also non-gov’t parties involved, i.e. NGO’s – work together across borders to create policy – more accountable to public

· Vienna Convention – Article 36 on Consular Relations
· Optional protocol – don’t have to be a party even if party to treaty but if parties can enforce against other parties in ICJ -- US not party 

· ICJ only deals w/ cases bet. states – individuals can’t get remedies here

· Issue is whether protocol creates individual rights – K says this can really be argued either way by citing text b/c there wasn’t agreement when drafted so language ambiguous

· Paraguay brought an action against US at ICJ re: Breard b/c said US didn’t honor its agreements under art. 36

· ICJ Holding

· Treats US as unitary state despite fact that VA has its own laws – President doesn’t have authority to overrule VA courts 

· US gov’t wrote VA gov’t asking for stay – but also took case to SC arguing that Treaty wasn’t valid/enforceable 

· This involves int’l institution (ICJ) and int’l networking (anti-death penalty groups)

· Treaties in US law considered on same level as fed. laws but only if self-executing otherwise Congress has to leg. to enforce treaty
· Breard v. Greene (USSC, 1998)
· Claim re: violation of art. 36 wasn’t raised in lower courts so procedural default rule applies – can’t raise now too late

· “respectful consideration” to ICJ’s interpretation but treaties governed by procedural law of ea. member state

· No proof violation effected trial anyway

· Breyer thinks novelty of claim might have negated problem of not raising earlier – would stay 

· Sanchez-Llamas v. Oregon (2006, USSC)
· ICJ not binding on US – their decisions only bind parties to case
· Assuming treaty is self executing it would be US law – US courts decide US law – ICJ doesn’t understand US system
· US states use their own procedural rules to enforce treaty obligations – thus procedural default rule valid in this case
· Institutions communicating (ICJ & USSC) – some SC justices more interested in this dialogue & being part of int’l system of justice
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· 3 overarching themes of politics and foreign relations

· Morals – these are issues which reach to beliefs and principles 

· Markets – trend towards maximizing gains difficulty is how to distribute those gains or who pays losses

· Military – dealing w/ fear re: other states – all want to maximize own interest in self preservation – security is a zero sum gain (if one state gets more another gets less) – this is political realism

· Int’l relations says if states work together can get more gain than working against one another – challenge is how to get them to do this

· Often too afraid another state will cheat them so won’t enter an agreement at all

· Int’l law & org.’s want economic coop bet. states by overcoming these fears – get all member states to open markets and trust one another – they do this by:
· Specifying rules / stabilizing operations – everyone knows the standards & what behavior is allowed
· once the rule has been specified it’s in ea. state’s interest to follow the rule even if it’s not the ideal one they wanted b/c all states want ea. other to act the same way – this makes action more predictable
· Create a forum for info sharing – this allows states to know if they are getting a fair deal

· Provide monitoring – cost of monitoring high but int’l org.’s can provide this info at lower cost – helps smaller states be comfortable – monitoring too costly for these states so w/o org. monitoring they wouldn’t join 

· Strong link bet. int’l & domestic law here b/c domestic interests want monitoring as much as int’l ones

· Dispute resolution – also create sanctions to ensure compliance b/c cheating is very tempting

· Raise costs of cheating so that costs more to cheat than to comply – this is the biggest challenge of most treaties
· 5 aspects of int’l law 
· Disaggregation of state – state not one unit w/ one voice – different parties speaking in different fields (i.e. executive, courts, private parties) 

· Transnational networks – groups of states or private parties that try to advance common policy – must understand how these policies made and how strong they are, how much influence or power network has

· Global aspirations – common ideas that groups are committed to around the world (like human rights, environment, etc.) – want to promote these globally

· National Democracy – premium has been placed on democracy and democratic values – seen as more legitimate w/o them less authority 

Institutions

· Effects of treaties often visited on private parties but only states can bring claims to int’l institutions 

· This creates economic inefficiency b/c private parties have to lobby a state to get it to bring a case

· The state may not want to do so for political reasons – or may make a settlement that is not economically the most efficient 

· The way to reach the most economic outcome is to enable private parties to sue – private parties don’t care about politics they just care about their personal economic situation

· States agree to delegate arbitration power to int’l org. b/c:

· For a weak state cheaper to give problems to int’l org. than to have to resolve the issues themselves

· Reciprocity – want to be able to sue another party if they have a problem

· Gives states a way to gain more power – if they lose can say they need more monitoring power to make sure problem doesn’t happen again – if they win, good

· Every important political agreement has to be largely self enforcing – needs to give incentives to parties to comply with it – so don’t want ICJ involved too often

· ICJ steers bet. this idea and need to maintain some power and control for itself b/c if it doesn’t the treaty loses power 

· Institutions must speak to states as they traditionally did but increasingly must also speak to the constituents repr. in other four rows 

· Int’l laws are made while trying to plan for future – often the state is not working as a whole but one part of it is more influential than another – this part is trying to advance it’s interests and plan for it’s future 

Markets
· NAFTA isn’t trying to create an internal market like EU – it’s just trying to facilitate movement between markets – it allows for some movement of people but not on the same scale as internal market

· Institutions are largely instrumental – created as a way to capture gains – not trying to create body outside of party states – they’re thin and aimed at specific goals of NAFTA

· No common economic policy – states still function as separate agents

· The states tie their hands by trying not to discriminate when they know they’ll be tempted to – but this is aimed at max. profits

· One of the main goals of NAFTA was stability of Mexico – US and Canada already had free trade agreement – dispute resolution system was in place – didn’t really need this 

· US hoped to curb Mexican immigration by making Mexico more affluent 

· Idea was to control Mexican economy – there was a lot of corrupt and badly run economic policies 

· Env. agreement was involved but didn’t create standards just said states had to enforce already existing env. laws

· This was b/c states didn’t want to agree to higher standards than what they had – US was unwilling to allow this treaty to force substantive changes in US law 

· Wanted to make sure Mexico would enforce laws and not become pollution haven – the idea was that when Mexico became more prosperous more pressure could be put on it to raise env. restrictions 

· Trade standards in NAFTA

· No discrimination based on nationality  

· Foreigners must be treated as well as nationals

· Foreign investors must be treated by fairly and equitably – according to standards of int’l law 

· No expropriation 

· Must treat all foreigners the same (can’t favor C’s over M’s)

· Remedy for foreign investors 

· Can initiate binding arbitration against state directly 

· Award can be reviewed by and is enforced by national court

· This is unlike the f.o. model b/c the whole point is to allow investors to get remedy w/o having to apply to state – this causes states to be very strict about enforcing the treaty b/c don’t want to be dragged into court

· Under traditional int’l law parties must exhaust local remedies before applying to int’l institutions for help

· Initially it seemed as if NAFTA did away w/ this idea – why?

· C & US was worried that investors wouldn’t want to have to deal w/ corrupt Mexican legal system so created way for them to go outside Mexican system to get remedy

· A counter argument to going around Mexican system is that foreigner  bringing business can lobby gov’t to fix system b/c have a lot of influence

· C & US didn’t think there would be claims against them but there were – didn’t mean to create free standing institution for dispute resolution but that’s how it turned out

· How does federalism comport w/ NAFTA?

· Fed. gov’t decided to make these treaties which state must then abide by

· But fed. gov’t is liable if state doesn’t comply --- there is no system for getting state to pay award against US resulting from state’s conduct

· US then has conflicting interests:

· Must vigorously defend itself, even though state’s fault, for political reasons

· But also want to maintain NAFTA and have US investors treated well in C – so want L to succeed

· Who wants L to succeed

· Foreign investors who might want to use arbitration themselves if treated unfairly

· Corp.’s who are lobbying for tort law reform – may be able to achieve reform by going to NAFTA

· We expect to see this for all groups – i.e, NGO’s going int’l

· Loewen v. US (2003)

· History
· Under NAFTA ea. party is supposed to treat investors of another party same as would own investors
· L was sued in Miss. -- jury awarded big judgment against them 
· L claimed discrimination b/c Canadian co. – sued US under NAFTA to recover damages paid
· Arguments
· L claims §1105 violated b/c trial didn’t meet minimum standards under int’l law
· Holding
· Trial was unjust but need more than that to est. breech of §1105 – must consider justness of entire judicial system – other options open to L
· Complainant alien must exhaust local remedies 
· this means remedies that are available and can be utilized 
· remedy is not considered viable if excessive procedural barriers are est. by state to block alien from appeal
· L didn’t exhaust local remedies b/c didn’t show why it had to settle instead of appealing to USSC
· TLGI, claimant, became American co. so claim nullified
· Court stresses that NAFTA investors in disputes must go thru nat’l remedies 1st – can appeal to int’l inst. only as last resort -- b/c want states to provide remedies to investors – therefore investors must exhaust state resources first
· The tribunal includes language chastising the Miss. Trial court despite ruling against L b/c they want to influence this audience
· One point to make about this case is that it illustrates how local issues, that aren’t addressed by int’l law, can still become issues int’l – here the issues is race
· This cases involves institution, democratic issues, aspirations
· Methanex v. US

· Facts
· Holding
· There were some genuine env. concerns for this law – maybe not proven issues but still concern

· If the a passage of the law was influenced by campaign contributions that just the way US system works

· Investor chose to enter this system 

The International Criminal Court – Torture Materials
· UN can refer cases to ICC – this has only happened in one case dealing w/ Darfur, Sudan
· US has generally been against ICC but in Darfur case it voted in Sec. Counc. For matter to be referred to court
· US likes ad hoc tribunals that deal w/ specific issues such as Yugoslav tribunal
· 2 types of jurisdiction
· Territorial – this means matter could be brought in front of court if it happened in a place which accepts ICC juris.
· Compulsory – agreed to by declaration or part of treaty
· US has had two strategies for avoiding court’s juris.
· In Sec. Counc. has tried to get resolutions saying court shouldn’t act in certain matter
· This was passed once but didn’t get passed again 
· Also has tried to get bilateral agreements from other states
· Torture convention – judges say no way to prove or disprove use of torture in obtaining evidence – this question is decided using the treaty b/c 

· In UK treaties aren’t considered nat’l law unless statute brings them into it – this is called dualist

· The concept of not accepting torture evidence is a deep-seated rule of common law 

· Where is the authority for this decision coming from? Why apply treaty?

· Why does Pres. Bush give this signing inter.?

· He wants to show that he believes the law is limiting his power unconst.

· He wants the military to understand that he doesn’t think this should affect their actions

· He wants to be seen as supporting it but not be bound by it

· Int’l law is relevant to this issue b/c 

· Territorial juris. of ICC – if US military engages in torture overseas in order to avoid domestic law they may still be open to ICC law if state they commit these acts in agrees to juris. of ICC

· Int’l law is being used to try and control executive use of torture tactics by both rep’s and dem’s

· Torture shows that 

· Int’l law and institutions play an important role even for those trying to make domestic changes

· Morals – there isn’t a strong self interest here – some may attempt to make it by saying state must treat foreigners well so their nat’ls are treated well in other countries

· Int’l law provides an int’l language for these debates – states can look to how ea. other are dealing w/ them and use this as starting point 

· Int’l law and institutions create unity among issues that are not usually related

· Morals

· Markets

· Democracy

· These separate ideas will eventually fit together under the large umbrella of int’l law and themes

· British Torture Case
· Facts

· Issue is whether evidence procured thru torture can be used in court – torture was done by another gov’t not UK

· Arguments

· P says no

· Based on common law of England

· Euro Conv HR

· Principles of public int’l law

· D says yes

· Gov’t won’t condone torture – probably won’t use evidence from torture 

· But wants to keep option open – not precluded by law

· Uses UK statute to support this – statute allows K officials to gather torture evidence in investigation – says inconsistent to allow gathering of evidence if it can’t then be presented to court

· Holding

· Treaties have no binding force in domestic UK law unless statute saying so or it’s a principle of customary int’l law

· Various sources clearly show that prohibition of torture is firmly est. principle of int’l law

· Jus cogens – peremptory norm – accepted and recognized by int’l community as a norm from which no derogation is permitted – can be modified only by new norm

· Duty of states is not only to prohibit torture but to discourage it – thus deny any benefits from it

· Many ex.’s show int’l community doesn’t accept this evidence

· This evidence is also likely to be unreliable

· Common law has long abhorred torture evidence

· Inconsistencies exist in common law – so ok that torture evidence can be gathered but not presented

· Not clear that inhuman treatment should be grouped together w/ torture

UNIT 2 -- International Court of Justice

· Principal judicial organ of UN

· Security Council has some kind of power to make sure ICJ decisions are complied w/ -- however can’t do this is opposition to permanent member b/c veto power 

· This may make the court seem weak but in reality it’s decisions are fairly powerful

· Nigeria v. Cameroon case – N wasn’t happy w/ decision (2002) – there was worry it wouldn’t comply – but Sec. Counc. was forceful in persuading N to comply – eventually it did (2006)

· Judges are nominated by sec. counc. but must be passed by UN gen. assembly as well – 9 yr. terms

· Re-election process might influence decision making b/c must be passed again

· 2 types of juris.

· Binding – opinions are binding on parties to case in that case

· Advisory – can be asked to give opinion on issue – this would be from UN or other int’l org (WHO, etc.) – occasionally these opinions are binding but usually not

· Anyone party to the statute of ICJ can use court – all UN members are auto parties to statute

· But being party to statute doesn’t mean ICJ has juris. – depends on consent of state – this is optional

· Jurisdiction Req’s

· In all cases ICJ must 1st consider juris. --- 3 aspects of this 

· Does consent apply to this state?

· Ratione personae

· Does it apply to time period?

· Ratione temporae

· Does it apply to this issue?

· Ratione materiae

· Admissibility can be involved in jurisdiction 

· Ex. exhaustion of local remedies may be raised as reason for ICJ not to find juris.

· How is consent given?

· Special agreement – parties have agreed to have this specific issue decided by court – will be bound by it’s juris. and decision 

· Compromissory clauses in treaties – parties to treaty agree to have disputes re:treaty decided by court

· Declaration – Art. 36(3) – state can also make reservations to their declarations

· China never has

· Russia never has

· France made one but withdrew

· US made one but withdrew

· UK only permanent SC member that has one

· Forum prorogatum – when one state brings a case against another and the 2nd state agrees to it 

· Corfu Channel Case – Albania agreed 

· Djibouti v. France – F agreed

· Interhandel Case

· Facts

· During WWII

· US law says German assets can be seized – this co. is Swiss but US gov’t thinks it’s front for German interests

· Swiss say audit shows no German involvement 

· Arguments

· Swiss want assets of Interhandel released

· Also want court to say US must submit this dispute to arbitration based on Washington Accord (treaty)

· Holding

· No juris.

· US declaration (accepting juris.) contains stipulation that ICJ can’t take juris. over matters that domestic courts have juris. over

· S hadn’t exhausted US domestic remedies b/c case was still pending in US court

· There is a conflict re: self judging restrictions to declarations – like the US on in Interhandel – b/c the state is deciding which cases it thinks should be adjudicated in ICJ

· It could be that SC would find there is no juris. in US for a case like this b/c political question doctrine

· ICJ doesn’t have this doctrine – if they decline to exercise juris. too often they will lose credibility

· In Interhandel case ICJ dismisses US argument that nat’l security should bar juris. of case 

· If claim is claim stemming from dispute of national of state (diplomatic protection) – not state itself –  must exhaust local remedies

· This is the case only if there are courts capable of fairly adjudicating rights of party

· What if the party had exhausted local remedies but could appeal to another int’l court (such as HR) as individual?

· Argument could be made that they should be req’d to do this to avoid getting state v. state contention -- better to have individual deal w/ his claim if possible instead of getting state evolved

· There are arguments against diplomatic protection altogether

· The idea is that sufficient domestic remedies exist – individuals should be resolving their disputes w/i state instead of going outside of domestic system and creating larger scale dispute bet. states

· This has been advanced by HR advocates who are trying to force all states to recog. HR for foreigners 

· Reasoning is that states owe HR to everyone so should provide forum for foreigners to have their rights vindicated as well as nationals

· Hassan Case

· UN SC req’s all states to apply sanctions to those involved w/ terrorist groups – SC has list – states auto. freeze assets of all those on list

· Problem occurs b/c individual states don’t know how names get on SC list – how can it be challenged?  etc.

· H is in prison in UK – assets frozen

· Case brought originally in EU court – ruled SC decisions accepted by EU – can’t be challenged here 

· In this case EU court said if H petitioned state of residence or citizenship either would be obligated to bring case to ICJ

· This may come from E Conv. HR

· Or common law idea of HR

· It’s clear that some courts still want to maintain the idea of diplomatic protection – EU court considered this HR

· This means state can no longer choose whether to bring case or not – it has an obligation

· Nicaragua Case

· Juris.

· US says N can’t raise treaty violations b/c didn’t try to use diplomatic avenues – didn’t raise these concerns 

· US was aware of the problems – diplomatic avenues weren’t effective way of resolving this

· Admissibility

· On-going conflict

· Regional agreement – should exhaust remedies here 1st
· This case results in US withdrawing declaration of consent to juris. but increases credibility of court among third world countries

· Serbia Case

· History

· Serbia was mad at NATO for bombing Kosovo

· Claimed bombing constituted acts of genocide under Genocide Convention

· Holding

· Serbia wasn’t part of UN – continuation of Yugo membership not valid

· Thus no standing to bring case

· The problem is that this is inconsistent w/ past decision of court which have found juris.

· Reasoning is before 2000 status wasn’t clear – then Serbia applied and was accepted into UN – thus it wasn’t member before 

· But ICJ doesn’t allow Serbia to contest earlier case against them based on this decision that they weren’t member 

· Also effects Bosnia’s claim against Serbia

· This case affected so many other cases based on the same situation 

· One judge says UN had left Serbia’s role unclear on purpose – ICJ should follow the UN’s lead 
· ICJ violation of VC cases

· Breard – just provisional measures – doesn’t reach merits

· SC wasn’t receptive to Paraguay bringing its own case in US courts – SC has original juris. over cases involving foreign nations/ambassadors 

· Why doesn’t SC want Paraguay to do this?

· Federalism issues – seems like a way to circumvent state courts

· This case is dealing w/ individual rights not states’ rights – ques. of whether these exist

· ICJ issued provisional order not to execute Breard – he was executed

· Paraguay didn’t pursue the case in ICJ

· This is related to Paraguayan infringement of intellectual property rights – US parties had threatened to impose sanctions

· Paraguay dropped Breard case – US dropped idea of sanctions

· There was no direct statement that this was the agreement 

· LaGrand – provisional measures – one bro has already been killed – ICJ told US not to execute LaGrand 

· Why did Germany pursue this case in ICJ after use violated provisional measures?

· Germany is more powerful than Paraguay

· Politics in Germany made have made this issue important

· State may feel responsibility to nat’l 

· Why not until 1st one executed?

· Germany thought it could deal w/ issue diplomatically – work something out

· Bringing case to ICJ creates contentious situation which can’t be easily dealt w/

· German public may have felt outraged once the 1st execution was known

· Avena – provisional measures and merits ruling – Pres. Bush says up to state courts to exercise comity to ICJ – SC didn’t hear this case, left it up to state court to decide what to do – case for Avena still in state court in TX now

· ICJ has focused on VC breaches in cases w/ severe penalties – i.e. death penalty

· This is not to say that breach isn’t prejudicial if not death penalty case – ICJ has only dealt w/ these cases however

· We want to be careful about reducing state to homogenous entity – it’s often not – there is also more than just power dynamic going on

· Bringing a case to ICJ has political consequences – lots of attention brought to case – becomes contentious issue 

· Some cases brought b/c politicians don’t want to be responsible for resolving issue

· Some cases aren’t brought b/c easier to find diplomatic settlement

· Status of provisional measures before LaGrand

· Statute of the court in English version terms used make it sound like provisional measures aren’t binding

· Indicate rather than order was used

· French text seems to be obligatory 

· It’s pretty clear that the statute in 1920 meant for the judgments of ICJ to be binding

· The ques. is whether provisional measures are considered judgments 

· ICJ doesn’t completely decide juris. before issuing provisional measures

· Just need prima facie juris.

· But this makes it theoretically possible that court could issue provisional measures where there was no juris.

· This happened in Iranian Oil Case

· La Grand Case

· Facts

· Germany v. US at ICJ – issue is breach of VC Art. 36 – man is on death row

· Arguments 

· Germany wants ICJ to stop US from executing man until ICJ can rule on merits

· Holdings

· Art. 36 provides individual rights

· Text is clear

· Germany argues this is also a human right but court doesn’t decide this issue 

· This would have elevated the level of this right

· States can’t really decide how to deal w/ human rights – they’re obligatory – can’t waive them or negotiate around them

· ICJ finds its provisional measures are binding

· Text is somewhat ambiguous and must be interpreted in way that comports w/ goal of statute

· In order to preserve rights court must have power to order states to maintain status quo until adjudication completed

· Interprets language about binding effect of court’s judgments as including provisional measures

· US breached VC

· Procedural default rule denies Germany’s rights 

· Separate Opinion

· Wouldn’t find individual rights

· The rules for interpretation of treaties are used in this case to decide nature of provisional measures and rights conferred by VC

· The court uses these same rules in two different ways

· Individual rights – relies directly on text

· Provisional measures – text aside must look at goals of treaty

· There is some judicial competition going on here re: provisional measures

· There are a number of int’l tribunals that having binding effects to their orders

· Ex. – Int’l Tribunal Law of Sea (ITLOS)

· ICJ doesn’t want to lose cases to these other int’l tribunals b/c their orders are binding

· ICJ doesn’t want to say that these are human rights 

· This would require a hierarchy of rights

· It seems not using torture is more important right than VC consular contact rights

· Avena Case

· Facts

· Mexico v. US at ICJ – issue is failure of US to comply w/ obligations of VC Art. 36 when Mexican nat’ls arrested, convicted and sentenced

· Mexico says US violated obligation to Mexico

· And prevented Mexico from exercising diplomatic protection for nat’ls

· Normally this claim based on nat’ls would have to be adjudicated in domestic courts 1st

· Arguments 

· US argues Mexico can’t bring claims for cases it knew of if didn’t object earlier 
· US says Mexico shouldn’t be able to enforce standard it doesn’t adhere to

· Mexico argues these are human rights in addition to VC rights

· Holdings

· Mexico can bring second claim b/c special circumstances of interdependence of claims

· Dual nationality issue will be considered during merits

· ICJ says much longer inaction would be needed to advance this waiver claim

· 2nd US argument invalid 

· No support in legislative history of VC for Mexico’s contention that these are human rights 

· US must make reparations to Mexico

· This means courts must review effect of breach on trial and sentencing to make sure it didn’t prejudice def.

· Pres. Bush’s statement shows that he believs US has obligation to follow ICJ decision

· State courts should exercise comity

· This means they don’t have to follow it but it seems to suggest that they should follow it

· It’s not clear what would happen if they didn’t – don’t know if Pres. can force them to follow it

Necessary Parties 

· East Timor
· Facts
· Indonesia invaded ET in 1970’s – ET’s wanted independent state 
· UN labeled this an illegal act in 1970’s

· A made treaty w/ I regarding ET’s sea
· Arguments
· P says A acted wrongly making treaty w/ Indonesia b/c invaded East Timor illegally – A shouldn’t have recognized I in this way
· A says Indonesia is necessary party thus court can’t 
· Holding
· Can’t rule on case b/c would be deciding rights of Indonesia

· Indonesia is necessary party

· Dispute settlement – just dealing w/ issues and parties in case and finding a solution

· Adjudication – this looks more to universal themes and ideas – what effect will decision have on other disputes – court feels it’s imbedded in general system – wider community interests must be considered 

· There is a tension between these two ideas – visible in treaty clauses that exclude certain concepts – ex. not allowing court to determine certain issues like Japan not bringing past wrong claims against US for nuclear
Related Cases 

· Monetary Gold in Rome Case 

· There was Albanian gold being held in Rome 

· UK won a  judgment against Albania in Corfu Channel Case 

· Albania didn’t pay

· UK sued Italy in ICJ to get the gold in Rome 

· Court ruled that a decision in case would really be deciding rights of Albania – it’s a necessary party

· Can’t rule on case

· Nicaragua

· US claimed Honduras and El Salvador were necessary parties

· They were doing same thing US was – helping rebels

· Court says they’re not necessary parties 

· Can decided just rights between N and US w/o saying anything about the other countries

· If other countries want to intervene they can

· Nauru v. Australia

· Most N’s live in A – very little in N as far as resources etc. – remains of phosphate mine (run by A, NZ and UK)

· N says A didn’t treat N’s well after independence – didn’t get enough money from mine

· A says UK and NZ are necessary parties 

· Court says they’re not b/c can decide rights between A and N – no need to include UK and NZ (A was running things at this point anyway)

· How does court decided when parties are necessary?

· May be political

· Didn’t want to get into the Indonesia controversy

· Certainly strength of rights involved

· Albania’s property right shouldn’t be decided w/o it

· US was main aggressor and other countries only incidentally involved

· Indonesia’s right to ET territory is the main issue in case

· Court is always mindful that deciding not to decide a case for no juris., etc. makes their authority weaker

· Why did Indonesia think it could invade ET?

· It was Portuguese colony but it was clear that Portugal had to leave – their occupation wasn’t sustainable

· ET didn’t have established gov’t – wasn’t a state 

· Also a small territory

· Self determination – uti possidetis – idea that all the people of Euro colonies should be able to decide their political future  

· Problem can be in determining the people 

· This isn’t a specific ethnic group, etc.

· It’s a juridical unit – the people living w/i a specific territory – they used the boundaries of the Euro colonies 

· This was done mostly for stability – needed to decide boundaries quickly so gov’ts could be set up b/c otherwise chaos would ensue

· Old boundaries weren’t sharply enough drawn 

· Only other way to determine boundaries was war

· Colonialism had also changed identity to some extent – people w/i colony had come to be united somewhat

· Created a basis for authority and loyalty 

· Under these theories ET should’ve been able to self determine and create own state – didn’t want to part of I largely for religious reasons 

Advisory Opinions 

· ICJ can only give advisory opinions to intergovernmental org.’s – states, individuals, corp.’s can’t ask for opinions 

· Decision was made not to treat intergovernmental parties like states b/c they don’t have the same authority

· Can’t incarcerate etc.

· Don’t have same power / resources as states

· Thus advisory opinions aren’t binding

· When there is a dispute between states and intergovernmental org. it’s usually dealt w/ in binding arbitration – advisory opinions not for this 

· Headquarters agreement governs how UN operates w/I US

· Members can come and go freely to visit UN, etc.

· PLO case – US wanted to stop PLO from having UN group – Congress passed legislation to this goal

· UN found this to be violation of Headquarters Agreement – there was some talk of brining this to ICJ for advisory opinion

· PLO actually used US courts to resolve dispute – judge said he wouldn’t interpret law to violate Treaty 

· Procedure for asking for advisory opinion:

· Must be intergovernmental org.

· Question must deal w/ issue that is related to function of org.

· ICJ found WHO didn’t have juris. to ask about legality of nuclear weapons

· Intergovernmental org.’s, such as IMF and World Bank, like to assert independence – don’t want UN Gen. Assem. telling them what to do

· ICJ has trouble dealing w/ NGO’s – no capacity for amicus briefs

Related Cases

· Eastern Carelia Case (1923) 

· Stands for proposition that court shouldn’t give advisory opinion if it’s really a contentious case and there is no consent from the state involved

· In this case Soviet Union wasn’t part of League of Nations thus PCIJ felt it would be wrong to decide the border since this would implicate that state’s rights 

· Reparation for Injuries Case (1949)

· Stands for proposition that UN can claim against a state for wrongful death of agents acting in capacity as rep.’s of UN

· Man in territory of Israel in UN capacity killed 

· Mazilu (1988) and Cumaraswami (1999)

· Stand for the proposition that UN can protect those acting as rep.’s for it even against their own states

· States must go to binding arbitration to resolve disputes

· Namibia (1971) – self-determination case

· Namibia was controlled by South African government who had come there as a mandate after WWI 

· Before WWI Namibia was German colony – didn’t have a sufficiently established government which is why they got a mandate – was considered the lowest class of unorganized state – incapable of self government 

· 1948 S.A. introduced apartheid 

· UN wanted S.A. to become only trustee – let Namibia self govern – S.A. refused to comply

· UN revoked S.A.’s mandate

· Advisory opinion on legal consequences of S.A. staying in Namibia w/o mandate to be there 

· UN set up Council for Namibia to help the people get representation

· Western Sahara (1975) – self-determination case

· This was a non-self governing territory

· UN policy for decolonization was that colonial boundaries maintained – people w/i boundary determined government

· Was Spanish colony 

· Morocco claimed it was part of traditional Moroccan territory

· Mauritania claimed territory should be split between it and Morocco

· In reality this area was populated by nomadic groups – there were possible ties to both states

· ICJ gave advisory opinion saying this was old colony thus self-determination doctrine should be followed but possible ties to other nations

· Morocco, citing ties language, sent settlers to populate this area

· Territory still hasn’t been resolved really – demography has changed b/c of settlers so hard to determine how self determination would work

· Who could vote?

· Nuclear Weapons Case

· Juris.

· UN Gen. Assem. asked for advisory opinion so court found that this was proper legal issue for court

· This is a highly politicized question – ICJ has to be careful at approaching it – but wants to say something useful

· Approach the tropic by addressing different segments of int’l law

· Right to Life (Human Rights)

· There is a safeguard against arbitrary deprivation of life

· Lex specialis (special law) applies – law of war

· So can’t determine if this would apply or not

· Genocide

· This could be an issue but must be determined on situation specific basis looking at intent 

· Must be intent to destroy a specific group

· Environment

· This is a significant consideration but doesn’t create a general prohibition – this body of law wasn’t developed for this purpose

· Use of Force

· Applying two doctrines

· Jus ad bellum – when is it proper to resort to force 
· Force is allowed in self defense

· But doesn’t clearly prohibit nuclear weapons

· States haven’t been able to agree not to use nuclear weapons 

· Jus in bello – how must the war be conducted

· Int’l law prohibits use of nuclear weapons in most instances but may be exceptions in extreme cases

· Weapons that don’t distinguish between military and civilian targets prohibited

· Weapons that cause unnecessary suffering porhibited 
· Always governed by law of proportionality

· There are several Treaties providing that states agree not to use certain weapons

· Problem is cheating – states are worried others will cheat and want to protect themselves

· Thus int’l org.’s have been developed to monitor – ex. chemical weapons, OPCW

Self Determination

· Int’l law so far has embraced state model 

· This is largely due to Euro influence 

· In order to be recognized as a state must have

· Recognized borders – post-colonialism maintaining borders idea called uti posesis 

· Population which desires to be defined as state

· Government 

· Self determination comes into play – states should only be recognized if fall into one of these categories

· End of Euro colonialism

· African countries

· Agreement between parties

· Czechoslovakia

· Failure of sovereignty

· Bangladesh

· Didn’t want to set precedent that new state could be recognized after intervention and governing state thrown out – so said sovereignty wasn’t working – Pakistan and Bangladesh weren’t working as one unit

· Eritrea

· Was governed by Ethiopia – Eritrea fought for secession – eventually strong enough militarily that Ethiopia let it secede 

· States are very worried about this concept b/c it encourages violence and revolt against established gov’ts 

· Dissolution of federations

· Soviet Union 
· Highest level republics/governments w/i federation have right to form states 

· This is why Kosovo doesn’t have right to become separate b/c w/i Yugoslavia Serbia was the republic and Kosovo was a subsection of Serbia

· Only way for them to get recognition is to make agreement w/ Serbia

· Reassertion of historic sovereignty 

· Baltic republics – Lithuania, Latvia, Estonia

· This has a direct significance for property claims

· Estonian gold in UK bank

· There is anxiety towards this idea b/c it’s a fairly common assertion by ethnic groups

· When Soviet Union broke up many states were worried about granting recognition so they tried to put it into cat. 2 and req. agreement from all republics including Russia

· Some post-colonial units established thru cat. 1 have tried to strengthen their legitimacy by emphasizing cat. 5 characteristics of their state – like Uganda (Museveni plays up connection to Ugandan King)

· Erga omnes – claim of one state against all other states 

· Actio popularis – ability of anyone to enforce a right – even if not directly a victim of the violation of right 

· This probably doesn’t exits in int’l law – state would have to show some interest in case 

· Would create big problem of political opportunism 

· If party didn’t have interest in case it could make settlement of claim that was unfavorable to party involved b/c settlement wouldn’t affect it 

· Countermeasure – response to act by another state that is unlawful

· This isn’t allowed – may be exception for force

· States are worried about this getting out of control – would be tool of most powerful states 

· In ET case Portugal is acting for own rights and ass trustee for right of self determination of people of ET

· Trustee would have duty to beneficiary – thus P couldn’t have traded ET’s right for something it wanted from Aust.

· How would ET assert its right against P in this case?

· Well UN established commissions to deal w/ de-colonization process of post-Euro colonies – this allowed the people to have a say and a body to appeal to if their rights weren’t being respected

· Perhaps could use domestic courts 
UNIT 3 – ROLE OF CUSTOM AND TREATY

Sources of Int’l Law

Treaties

· This was looked at in Unit II

Custom

· State practice

· Opinio juris

· The arguments invoking this concept and holdings claiming to find it often don’t track well with these two categories 

· Why is custom important?

· Legitimacy / Legal Security– expectations that others have that one will do what one has done before

· Legislation – it’s a way of engineering a system – some states can determine rules for everyone – provides opportunities for those who want to develop rules -- universalize

· Tension between bilaterality and community

· Normativity – something like natural law – some norms are just set and should be respected – i.e. prohibition of torture
General Principles of Law

· Principles from nat’l legal systems that are brought into int’l law

· There are narrow concepts here 

· Ex. Temple of Preah Vihear Case (Thailand v. Cambodia)

· Thailand wasn’t colonized – colonial Cambodia (run by France) wanted to est. it’s border

· There was a French map printed that showed the temple in Cambodia

· Also other evidence that Cambodia (France) thought temple was its territory

· Court held Thailand acquiesced to this border

· This is true even if the temple was originally supposed to belong to T – T lost its claim by not objecting 

· This principle is like one found in many domestic legal systems – estoppel (but not true estoppel b/c no detrimental reliance here)

· Dissent said it was unfair to apply this principle b/c experience of Asian states against colonial states was if protested would’ve lost more land

· Debate on clean hands principle – can’t bring claim to court if you’ve committed same illegal act

· If this is a principle used by int’l law it’s a judicially developed concept coming from common law

· Or we could imagine a wider view of these principles – or is this really custom – could they both be the same in this broad sense 

· Corfu Channel Case

· The holding contains a strand about “elementary considerations of humanity”

· ITLOS

· This consideration also comes up in some ITLOS cases where ships were detained and the crew hurt

· There’s nothing in LOS that says states can’t hurt crews of ships but ITLOS appeals to some sort of deep human rights principles in condemning this activity

· The point is that there is no clear positive law to support this finding 

· This isn’t a custom source b/c they’re not evidencing it thru state practice 

· Could be seen as reasoning to a jus cogens

· This term comes from VCLT 1969 – here it says if a jus cogens is violated it invalidates the treaty

· It’s a preemptory norm – things that are never acceptable i.e. genocide 

· But this has been seen as creating general obligations – similar to action popularis 

· DRC v. Uganda

· Uganda couldn’t prove people hurt were it’s nat’ls but one judge said it could still bring claim b/c DRC had violated action popularis by harming the people

· This violation created the opportunity for a claim to be brought regardless of who brought it 

· Remedy wouldn’t be for Uganda in this case

· The judge said U had standing but must est. that court has juris. 1st 

· DRC v. Rwanda

· R not part of Genocide Conv.

· DRC argued that genocide is violation of jus cogens so court should take juris. of case even tho R not part of Treaty

Other Sources

· National Decisions 
· ICJ really hasn’t used this source very much

· Writers

· G.A. Resolutions
Law of the Sea

· Why do we care?

· This branch of int’l law encompasses both

· Long standing custom developed over hundreds of years; and

· New technology and issues relating to boundaries and economic exploitation

· Ex. sea mounts – have great potential b/c great biodiversity – easily destroyed by industry – complex regulatory problem 

· Nat’l security issues 

· This type of law predates the foreign office model

· It has not always developed in a workable way – has had to be redefined and renegotiated many times 

· Sources of int’l law are being developed and used to solve these issues

· Main issues in this area of law 

· Developing boundaries and negotiating among contiguous or adjacent states 

· It was agreed that if states could agree between themselves on a boundary this would be respected by int’l law

· North Sea Case

· Issue

· What are the principles for developing the boundaries of the continental shelf when states can’t agree on a boundary?

· Sources

· Treaty (GC on Continental Shelf)

· Art. 6 contains equidistant rule for determining boundaries

· The treaty is not binding b/c Germany hasn’t ratified it although it signed it

· Why?

· Must adhere to est. admin. procedure b/c this creates standard and stability – states know what to expect

· If didn’t follow req. it would stop to mean anything 

· This would undermine democratic principle by not allowing Germany to vote to adopt treaty

· Custom

· Is Art. 6 of treaty really a part of customary law – thus must be followed by Germany?

· D and N argue that art. 6 should be considered a developed custom agreed upon among states

· Court doesn’t agree b/c of extent of debate on this issue during convention

· In looking at states practice the court is relying on a foreign office model – state practice = official policies

· There has been a backlash against this idea b/c it seems to make an end run around democratic principles – executive is determining this w/o input of people 

· How much practice is enough to establish customary law?

· Court says must look at states that are effected more than states not

· Practice must be “both extensive and virtually uniform” to establish customary law

· Judge Lachs disagrees

· Custom can develop quickly b/c this is becoming more necessary 

· Should be spectral analysis 

· Should take overview of opinions from different types of gov’t, culture, etc. 

· If there is consensus among divergent systems it should be adopted as rule 

· K thinks what the court says and how it rules is not exactly the same

· Equitable principles – they didn’t discuss this idea under custom

· Trying to produce general criteria to be helpful to other states trying to develop agreements

· The court is introducing a distributive justice element – agreement should look at how the resources are distributed throughout the area and divide them evenly 

· The same considerations cam up in the case for developing boundaries between Libya and Malta

· Malta being small wanted to focus on distributive justice factors

· Libya wanted to focus on proportionality of area in relation to size of coast 

· This case also brings in sovereignty issues – Malta claims sovereignty thus it should have the same status as Libya – all states equal – this would suggest equidistant line is correct boundary

· Practically court has backed away from distributive justice concerns b/c becomes too complicated 

· Being a costal state is key

· Court has basically abandoned the idea of following physical depth lines – continental shelf

· Shifted from distributive to attributive model

· We can see that the court itself is not adhering to its own statements about customary law 

· It seems like there really was no established custom relating to the sea – why didn’t the court just say we can’t decided this b/c there’s not law?

· In North Sea case the parties were unable to come to an agreement and came to court for adjudication

· But also want to give general principle for other states to us in doing this 

· Endowment effect – the idea that people value assets they have more than those they don’t

· Rationally this should not be the case – should value equal items equally whether own them or not

· People don’t like having things taken away from them

· If a state already has resources that they’re exploiting it’s hard to give up b/c the structure is already there

· But the sea was allocated before exploitation so it was easier to distribute evenly 

· Once there are vested rights it’s really hard to change them

· The adjudication or agreement of boundaries for deep sea bed is essentially the creation of a new property rights 

· Allocation of resources/ property rights necessarily involves the idea of customary law

· Air space 

· This has been done very differently – partly b/c air space is less valuable

· Sinks 

· Capacity to absorb pollution, such as, carbon dioxide from atmosphere 

· This is a global resource that is finite

· We can imagine that right to release emissions should be a property right 

· This is the way Climate Change Convention has Dealt with it 

· Countries can sell their emissions rights to others that need more

· This is based on the Kyoto Protocol

· One of the main reasons US won’t join is this accord only sets emissions caps for rich countries – poor ones not caped – this is attributive

· China and India argue that they need to be able to emit in order to bring their development up – distributive model

· Rich countries have been emitted lots of pollution for a long time 

· Poorer countries should have their chance to use the sinks

· There are two models for law – in law school we teach that law develops first and then judges apply them – but as we see in the sea cases in reality it’s often not the case that law already exists – thus courts must create law 

· Fisheries Case

· Facts

· Internal waters boundaries were traditionally established by low water mark

· Other states have no rights to enter a state’s internal waters

· Norway didn’t accept this b/c it had so many islands – drew straight lines 

· Measured their territorial sea by these based lines 

· In sea states have exclusive fishing rights

· All other states have right of innocent passage

· British argue that this is invalid

· Arguments

· Norway argues that they have been using this method for a long time

· Other states haven’t objected – there is general acceptance 

· UK had notice – didn’t protest until 1908

· They were trying to change existing regime rather than creating a new one

· UK says there has been inconsistencies in Norway’s policy

· Holding

· Norway had established this system and publicized its policy for a long time

· The boundary is thus set not only against UK but against every state 

· K thinks this is based on history – claim wouldn’t have succeeded otherwise

· S thinks this would seem to suggest a general right of states to create their own regimes and uphold them unless others protest 

· What happened was that other countries looks at this decision and wanted to apply these factors for deciding their own boundaries – eventually this became the int’l law on base lines 

· Major codifying document for law of the sea is 1982 treaty

· However US isn’t a party to this treaty thus 1958 Geneva Convention is law here

· Baselines (LOS 1982 Art. 7)

· Straight baselines have now become standard – both in the treaty and int’l customary law 

· 1982 treaty included this concept 

· The inclusion of the concept in the treaty established it as int’l custom -- had the effect of general legislation – used by most states now even if not parties to treaty

· Probably can’t be objected to anymore

· This is more complicated than saying states developed system of straight baselines thru treaty b/c this would apply only to parties to treaty

· In this case the treaty has created a more general int’l custom which is applicable to all states

· Exceptions

· Persistent Objectors

· A state can claim a right not to apply a norm of customary int’l law if they object to the norm/custom from the beginning of its development

· Historical right claim

· If specific state practice was historically different from the developing norm state can claim exception – this only applies to the specific situation, doesn’t affect the general custom

· States can claim up to 12m. of territorial sea

· Bays (LOS 1982 Art. 10)

· Internal waters of a state – baseline creates boundary between internal waters and territorial sea

· Historic rights have grandfathered in rights to certain bays that states claim even if the bays don’t conform to the req.’s for bays listed in treaty

· If a state can claim water as bay means others have no right of passage there

· Innocent Passage in Black Sea Case

· Russia claims 12 m. territorial sea w/ no innocent passage 

· States have right to create navigational regulations for ships traveling w/i this area

· US thinks there should be innocent passage in Black Sea so sails warship thru Russia’s territorial sea

· US is trying to protest early on the make sure it doesn’t end up in position of UK in Fisheries Case

· Issues

· Is there a right of innocent passage in the Black Sea?

· Can an American warship be innocent?

· The text can be used to support the view that it’s not innocent – b/c maybe collecting info, etc.

· However if you take a literal view of the text it seems to obliterate the right of innocent passage for all warships

· This would create a significant problem not just for US

· Text of treaty doesn’t seem to equate w/ state practice

· What should hierarchy be? Is custom or treaty more important?

· Can argue that treaty is aspirational – states strive to this behavior but in reality it often doesn’t happen – should look at what practice is

· Also treaty was compromise between many parties – smaller less powerful states wanted this blockage of innocent passage for warships – US may have had to make this compromise to get treaty passed

· There was a big debate about whether warships had innocent passage in 1970’s – seems that US view that they do won

· Probably Russia didn’t want to object too much to US doing this b/c it’s a warship state too – probably wants the benefit of this doctrine

· Russia’s problem in this case is disaggregated state

· Those on border patrol are complaining b/c they think it’s their job to protect border

· Military doesn’t want to complain b/c wants use of innocent passage

· They’re speaking w/ different voice even tho from same state

· This type of tense border situation is very common throughout the world 

· Both parties trying to challenge one another and vigorously patrolling border 

· Thus customary law is often developed in a dangerous way by states making claims and others objecting – lots of contention

· How should customary law be made?

· The contentious way is dangerous but it creates a barrier to objection – must commit a lot of resources to object so makes objection more costly

· We could make objecting easier and say only written objection req.’d

· This might make it too easy to object – too murky to create custom on state practice 

· But less dangerous

· Could even say only have to object in general principles not to specific facts – this would avoid saying one state was wrong

· Some argue that contentious custom favors more powerful states b/c they are the only ones w/ resources to object

· However if US objects to something it affect this claims of smaller states

· Thus US may be protecting rights of smaller states as well as its own interests

· An argument is that it’s the struggle of power that creates law – w/o this no new law would develop

· K thinks there tends to be a presumption that a text is higher authority than custom – this is the case even where a text isn’t binding – this is partly b/c state practice tends to focus on text – actions will either support or object to text 

Persistent Objector

· State refuses to go along w/ new rule (that may still be developing) thus old rule still applies to this state even if new rule is accepted by all other states

· Japan – fishing rights

· Objected to new 12m. territorial sea and EEZ of 200m. rules b/c wanted to fish in waters that would now be NZ’s EEZ – wanted to fish up to NZ’s territorial sea

· States have exclusive right to fishing in their territorial sea

· States have right to control economic activities (including fishing) in their EEZ (200 m.) – others can sail thru this area

· Most states liked this idea b/c fished a lot in their zones and didn’t care to go much farther 

· Japan didn’t have a lot of fishing in it’s zones – most of fishing it did was farther away

· Japan basically used this objection as a bargaining chip – it was too expensive to maintain objector status – but agreed to accept new rules if states would allow J access to fish in certain areas

· Generally objections are too difficulty and costly so they’re used as bargaining chips in negotiations w/ other states

· If EEZ overlap there must be a limit negotiated between state that overlap – usually equidistance

· Hazardous Materials Excerpt

· The idea here is that the general trend is reducing freedom of the high seas and restricting activity

· High seas

· Every vessel must be registered to a state – if not considered a pirate and Can be arrested

· Exclusive flag state juris. – means only state to which ship is registered has juris. over it

· Historically only exception was if crime that threatened peace of coastal state it could exercise juris.

· This has been resticted – there are now many more subjects and areas that allow coastal state to exercise juris. – states have this juris. in their EEZ’s

· This establishes concurrent juris. between coastal and flag states

· Also there are certain subjects that allow states to exercise a lot of juris. – i.e. terrorism 

· US has made agreements w/ many other state that allow it to exercise juris. anywhere if it suspects terrorist activity

· Other exceptions to high seas freedom – situations where juris. can be exercised

· Slavery 

· Certain pollution

· Transport of hazardous materials 

· NGO’s such as Green Peace have been very involved in trying to establish restrictions for this 

· Chemical weapons

· US has made some agreements about this but only w/ like-minded states – ad hoc coalition 

· Deep Sea Bed

· In 1982 agreement this is defined as areas beyond nat’l juris. – i.e. beyond continental shelf

· In this agreement materials in deep sea bed were agreed to be property of man-kind in general not any one state

· In order to develop these materials had to apply to ISA 

· Setup was that state would submit application w/ two equal areas 

· One mined by ISA

· For benefit of third world

· One by state 

· US argued this would be too bureaucratic and difficult – would never work

· In reality value of metals there dropped – wasn’t economic to mine – thus ISA never did anything

· ISA recently (1994) can into being but no longer focused on mining – now want to harvest cobalt crusts but don’t really know how

· So far not much has happened
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Recap:

· We’ve seen that there may be two conceptions of custom (a higher and a lower standard), as seen in the Black Sea case.

· Should not be surprised that custom doesn’t have a more precise definition.

· An example today is genetically modified organisms. (Not in reading)  EU has acted to ban GMOs so that they can’t be imported to the US; the US claims that this is not a justified trade restriction under WTO agreement.  US, Canada, others, argue that EU acted on public pressure, not on scientific evidence.  

· Panel introduced its finding just last week, saying its job is to determine WTO agreements.  Based on Art 31 (3) (C) VC of Treaties (a law saying that you can look at other agreements between the parties), Panel looked to Bio-safety Protocol, which seemed to envisage the possibility of restrictions of things that might have a bio-safety risk if released in the environment (however, US, and also Canada and Argentina are not parties to this agreement).  So, the panel considered if there are rules of customary international law that should be considered and should affect interpretation of the treaty.  There’s a long discussion about whether the “cautionary principle” (principle about risk) is a customary principle or a general principle of law.  

· This is an example of where different tribunals have to take a stand on custom..

High Command Case

· Nuremberg Tribunal, was established by a charter (agreement) which defined the offenses that people could be tried for, and defined its structure.  

· Allied Control Council No 10—(allowed for conducting trials in national courts) it’s the basis for the US tribunal in Germany, and what this tribunal is.  Primarily civilian judges were used, not international lawyers.

· The customary international law arises here when it turns out there wasn’t a controlling treaty.  Treaties don’t apply to the war when one belligerent countries of the war is not a part of a treaty; even if there are two other countries that are signatories to the treaty, the treaty can’t be enforced even between them.  Can’t apply a treaty unless all states involved in war are parties to the treaties.

· All these treaties were made with an element of commonality.  Fighting was a profession with common attributes and could be organized in a rational way.  There is this element, and also reciprocity, which we should expect would drive war.

· What are the rules which these people have broken under which they could be sentenced to death?  They treat as custom what was put in the treaties.  The treaty itself states that it’s a codification of custom.  

· Oppenhiem IL Book of 1905—says that there are zones of custom, a certain custom that applies, say, to only Christian nations.  If that was true, how has it moved toward global custom now?  How can we it be explained?

· Decolonization process helped to unify law and custom, did away with zones.  

· Cultural globalization

· Other possibilities as well.

· Notice that there are further elements that aren’t in these cases, but aren’t in these cases about law of war.

· Can use laws of war to improve military effectiveness.

· Can use laws of war to improve military discipline

· Can strengthen the terms of civil/military relations.

· Can control forms of technology.  

· You can say that laws of war are a way of civilians controlling the military, or, conversely as granting autonomy for the military.

Filateriga 

· Alien Tort Statute

· Gives jurisdiction to federal district courts by suits from aliens in tort alleging a violation of law of nations to treaties of which the US is a part of.

· Court finds that torture is a violation of customary international law.  

· How is there personal liability under the law of nations under a civil suit?

· If the action itself arises under the law of nations itself, then the local tort law can be grafted on somehow, and that includes damages.

Sosa v. Alvarez

Supreme Court isn’t sure if it’s a good thing for US courts to be doing these things at all, whether it will overburden courts, etc.  But they don’t preclude it, but they try to set some parameters for lower courts to follow.  

There’s another statute, the Torture Victims Protection Act (1991)—this is a situation where congress did act.  Congress said anyone can sue; you don’t have to be an alien.  Imposed a statute of limitation of 10 years, and that you should try to exhaust other remedies if they are available.  

Recently, the 9th Circuit has been looking at elements of Alien Torts Statute with Rio Tinto (big mining company) about events in New Guinea, where abuses were committed, and potentially the mining company was involved in those.  9th Circuit said recently that ATS doesn’t require exhausting of local remedies.

Next time—read carefully VC on law of treaties.  Tuesday get to Roman I, and Thurs start on Roman II.

UNIT 4 – TREATIES
Law of treaties

Vienna Convention of Law of Treaties (1969)
· It itself is a treaty, but it doesn’t have a hierarchical status, it’s on the same horizontal plane as other treaties.  In this way, it’s different from something else, like a constitutional document, or the UN Charter.  Thus, it only applies to those that have ratified it.  And thus, it’s conceivable that it could be modified if states choose to do so.

· The US is not a party to the treaty, so it’s not controlling as a treaty.  However, it can still and does still serve as evidence of customary law.  

· There are further limitations:  

· Art. 4—only applies to treaties made after its entry into force.  (It was concluded in 1969, but it entered into force later than that, and at different times depending on the country).

· Art. 1—applies to treaties between states.

· Art. 2, a—a treaty means an international agreement concludes between states, in written form, governed by international law.

· What does it mean to be/not to be governed by international law?  

· An example of an agreement between states is a property transaction or a contract that is governed by national law; this would not be considered international law.

· Int’l Tin Council case—involved a commodity agreement.  The price of tin kept falling, and a party was forced into bankruptcy out of an obligation to buy tin.  This involved lots of tin contracts, but no one thought that those tin contracts were international treaties.

· Art 3—certain international agreements are not within the scope of VC.

· Agreements not among states, not in written form.

· Nigeria v. Cameroon—meeting between the two presidents of these countries; after the meeting, a joint statement/declaration where Nigeria made concessions to Cameroon about border disputes.  Cameroon said that this was a binding agreement, but in the end, the ICJ disagreed (however, the ICJ could have done otherwise in theory)

· So, why didn’t they say the agreement was binding?

· Might inhibit future meetings/negotiations between countries if countries can be bound without written text.

· Evidentiary problem.

· But, you could imagine situations, where the question isn’t as grand as border disputes between countries, where oral statements might be relied upon.

· Art 12—

· Treaty can become binding on a signature—subject to qualifications (it should be established somehow that this was allowed for, in the treaty itself, expressed during negotiation, or established by the parties).

· Art 13—Exchange of instruments

· Art 14—Consent to be bound is expressed by ratification (all other terms here essentially mean ratification).

· Under US law, president makes the treaties with advice and consent of Senate.  (2/3rds vote).  When the Senate votes, this does not have a legal affect in international law.  It’s ratified after this when the President sends the instrument to the depository of the treaty.  This is when the agreement is given effect under international law.

· Art 18-

· When treaty has been signed, but not ratified, the signature still creates an obligation to refrain from acts that would defeat the object and purpose of the treaty.

· the Clinton administration signed the Rome Treaty, but the Bush administration unsigned it.

· Note a Yugoslav Tribunal—a criminal court with incarceration powers.  A traditional understanding was that this should have been set out by treaty.  Instead, it was set up by binding resolution by the UN Sec Council, because the timing of doing it through a treaty would have taken too long.

· We’ll read the Vienna Convention as a treaty, but also as illustrative as custom

Panama Canal Treaty—was it valid?

· Key Issues:

· US helped promote the cessation of Panama from Colombia.  

· Qualifications of the person who made the agreement to commit Panama are questionable.

· The treaty is extremely one sided.

· What about Art 46? 

· There wasn’t an internal law that was violated in Panama at the time.  

· Art 49—was there fraud?  Art 50—corruption?

· Banau-Varilla wrote the treaty heavily in favor of the US, and did not appear to be acting within the interest of the US.  He appears to be corrupt.

· Art 52—coercion of a state by threat or use of force

· Economic pressure/coercion was considered and rejected as being a part of 52.

Unilateral Declarations

· Eastern Greenland Case

· Unilateral declarations may be binding if made by:

· Head of state 

· Minister of state has authority in his province

· Military leaders may have authority is certain cases

· A lower official may make a statement that could commit that individual at a lower level

· In regards to lesser issues – i.e. deadlines, etc.

· Court here wants to make these statements binding so that issue can be considered settled – don’t want it o be re-opened

· Nuclear Tests Case

· Aust. and NZ brought case to ICJ to stop France from testing nuclear bombs in South Pacific

· France says it won’t do this anymore

· ICJ holds

· Case is moot b/c France’s unilateral declaration creates an obligation on France that other countries can hold it to 

· But ICJ does set limit on this declaration

· Aust. tries to re-open case later when it’s discovered that France was testing bombs under ground and radiation leaked into the sea 

· ICJ said France’s declaration didn’t cover this 

· Did France expect to be bound by their declaration?

· Can argue they didn’t 

· But can also argue they should’ve have expected to be bound b/c they were trying to get out of litigation – if the declaration wasn’t binding the litigation isn’t really moot b/c France not stopped from future bombing

· U.S. Trade Act Case


· This is an example of lower level declarations

· US rep.’s said US would implement their domestic legislation in accordance w/ its obligations under WTO 

· Dispute settlement panel found that these statement were binding b/c they were reflections of official US policy

· Rep.’s had full power and authority to make these statements 

· It’s not clear who can enforce these obligations

· Could be specific to certain parties – i.e. Denmark case; or

· Erga omnes – French case seems this way

Treaties in US law

· Constitution prohibits states from making treaties but can make agreements 

· CA agreement w/ UK re: air pollution

· Great Lakes state w/ Canadian territories

· President has power to make treaties w/ advise and consent of 2/3 Senate 

· Now more like just consent

· President often makes other types of agreements so he doesn’t have to get them approved by 2/3 Senate

· House has some involvement as well b/c only they can authorize spending so any treaty that requires money must is some way be approved by House 

· There is disagreement on whether agreements will have binding effect as US law when not approved by 2/3 Senate

· Constitution says treaties are part of supreme law of land

· Courts have evolved a doctrine that says only self-executing treaties will be enforced as law by courts

· But still should be law for executive and legislative branches 

· This raises questions when other countries are applying US law 

· Trade agreements (like NAFTA) aren’t self-executing – instead there’s legislation passed by Congress that replicates (mostly)  their terms – this actually makes them stronger b/c since they’re not enforced as treaties they really can’t be challenged 

· This allows US to have more leverage in negotiating treaties (b/c can say certain req. won’t get thru Congress)

· Also allows US to change, define, tweak, etc. certain areas of treaties to make them more favorable to US

· Why would self-executing treaties ever be allowed considering benefits of non-self-executing?

· Perhaps Senate is more aware of foreign policy and more likely to pass these policies

· Automatically creates federal law 

· Game Theory

· Coordination problem – two parties want different rule but both agree that having a rule, whatever it is, is better than no rule 

· The rule is thus self-enforcing once agreed upon – it’s in both parties interest to comply w/ it 

· Ex. language for air traffic controllers

· If there is a repeated game the parties learn that cheating is likely to result in bad results for both an they learn from their mistake and comply w/ the agreement

· But if monitoring is difficult of if the game is repeated only sporadically there may be a need to institute measures to counteract benefits of cheating 

· Institution for monitoring

· Sanctions 

· Counter measures – this institutionalizes tit for tat cheating  
· Important point here is that President is involved in two games when negotiating treaty

· Domestic

· P constrained by Congress and courts 

· International

· Risk here is that P might not be able to reach agreement w/ France (only for ex.)  b/c F doesn’t think P will be able to get agreement enforced in domestic law 

· Rules of interpreting treaties are addressed to deal w/ this two level game

· Domestic rules can be seen as trying to give P power to effectively make int’l agreements understanding that this two level game may make it impossible

· But they can also be seen as limiting P’s power to make these agreements w/o going thru second level

· Credible commitments problem – US is so powerful that we can really break any agreement – so maybe courts role in enforcing treaties is a way to create confidence of others in US commitments 

Last time—we thought of a two level game relative to international treaties.  

· You could imagine a model where more people are involved in making treaties (like, the individual states, perhaps) -- this has occurred in Australia 

What about how to apply treaties?

· Framers were concerned that states would fail to adhere to them, saw them as very important

· However, now only self-executing treaties provide the rule of decision.

· Treaty which is not self-executing can still be used to interpret US law (Charming Betsy)  -- should be a presumption of interpretation in US law that statute, etc. will conform to treaty  

· The fact that a treaty is not self-executing does not mean that it is not law.  The obligation by the president to uphold the laws of the United States includes obligation to uphold treaties (even if it may not be judicially enforceable).

· Think about how treaties work in administrative proceedings.  

Asakura v. City of Seattle

· Court cites to constitution and says that treaty is the supreme law of the United States, and that the law of the city cannot violate a treaty; this would be analogous to a city law violating the constitution.  

· What are the relevant criteria?

· Specificity

· Framed in relation to individual rights.

· Doesn’t require any appropriation of funds (doesn’t encroach upon any power of the House)

People of Saipan 

Note, in Sei Fuji says that human rights violations cannot be enforced.

What were the criteria for the court to find it self-executing here?  (all on pg 8?)

· The purpose of the treaty

· Objective of its framers

· Immediate and long term range

In the two level game model, why might there be an approach like this?  

· The assumption is that the people of Saipan are disenfranchised, they don’t have any power in the US political system.

· Courts could be attempting to aggrandize their own power and expand their power to review treaty arrangements.

· Could see this as a moral case.

· This is a treaty that is different from the plenary rights of a human rights treaty.

· Statement by president himself is not dispositive of the non self-executing nature of a treaty—this is solely a judicial decision.  However, the courts would not want to go against President’s interp. because then US would not want to make these treaties (out of concern that a court might make the treaty self-executing).  Also, there are other laws/legislation that define obligations more specifically than a treaty.  However, in Hamdan, the treaty was so specific that it would be difficult to look anywhere else.

Postal (deals more with security)

Why wasn’t treaty self-executing?

· Intent to do so was not clear.  The intent of the US was that the treaty wouldn’t require any federal legislation and that US law was already compatible with the treaty.  

· It might put the US at a disadvantage to others if it were self-executing.  

· Courts don’t want to make it harder for the president to make treaties on the high seas, don’t want to curtail the president and domestic policies for security.

Hamdan

· Geneva Conventions of 1949.  

· Do Geneva Conventions directly control powers of the president?

· They don’t decide whether Geneva Conventions are self-executing.  But they refer to Eisentrager case where there’s a footnote that says Geneva Conventions cannot be the rule of decisions.  They say this is a “curious footnote, and assuming that it is right (and that the treaty is not self-executing).  The basis for president being able to establish military commissions is given to the president by Congress, and this authority limits the president to setting up these commissions with respect to laws of war.  This is a different question than whether the treaty is self-executing.

· Kingsbury—note, when you read the clause that the court relies on, it doesn’t really say that.

· Court reads common Art III, and they see that there shouldn’t be passing of sentences without judicial guarantees.
· The Supreme Court doesn’t say that these conventions are always controlling—it deals with Congressional authority.  Why did the administration then say that Art III would be complied with?  
· What’s the effect of Sec 5? “No person may invoke the Geneva Convention.”  Can’t invoke this in habeas proceedings and other civil proceedings.
· Statute defines what constitutes a grave breach of Art III.  Says that courts shouldn’t look to international law, etc. in this.  The definition of torture is very narrow and limiting.  Restrict access to habeas for aliens (and these military commissions only deal with aliens by and large).
· K’s take on treaties and US law

· Benefit of bringing treaty into US domestic law is it makes US promise more legitimate – seems more likely to be enforced 

· Problem w/ bringing treaty into domestic law is if other state don’t do this then US isn’t on equal playing field as far as enforcing treaty req.’s

· Ex. of this issue

· WTO banana case – EU system disfavored L.A. banas – WTO ruled this was illegal – pl. in EU brought case to EU court saying this should make EU law invalid based on WTO ruling – EU said no b/c other countries don’t consider their laws invalidated by rulings of int’l bodies 

Missouri v. Holland

· Treaty between US and Canada restricting hunting of migratory birds

· Issue here is birds – traditionally an area of state law – fed. gov’t doesn’t traditionally have power to regulate in this area – but does the treaty change this?

· Yes – fed. gov’t has power to make treaties – this in itself gives fed. gov’t power to regulate in this area – amend. X doesn’t limit this 

· No – there must be a limit to fed. govt’s power to make treaties – can’t have unlimited power to do whatever it wants regardless of state’s rights

· This idea of treaties magnifying fed. govt’s power is continued in Crosby (Mass. ban on Burma) and Garamendi (settlement of Holocaust claims against Euro co.’s involved in insurance, etc.) cases

· In G case SC says even tho settlement intrudes on state powers there’s a fed. interest that needs to be upheld 

· SC rules largely in favor of defending fed. gov’t right to determine  foreign policy against states

Reid v. Covert

· US citizens on military bases overseas but not military personnel tried and convicted by military tribunals challenged this as violation of right to normal jury trial – US argued it’s treaties w/ the countries in ques. overruled this violation

· SC said treaties can’t override constitutionally secured rights 

Made In USA

· NAFTA is legal treaty and will be enforced despite the fact that it wasn’t implemented under constitution’s process for treaties (Senate approval) but was instead just Pres.’s exec. agr. 

Dames & Moore v. Regan

· Regan made treaty w/ Iran saying claims against Iran by US parties arising from revolution wouldn’t be tried in US courts – would only be tried by special tribunal – thus parties that had already started cases or even received judgments lost these 

· Where did President’s power to do this come from?

· SC says Pres. traditionally has had power to settle claims this way – this is important part of Pres.’s foreign affairs power 

· References Youngstown case 

· Here Congress hasn’t said no to this – hasn’t said yes either

· Congress seems to have acquiesced to this b/c hadn’t condemned the act 

· There is a tribunal set up to deal w/ these cases – this tribunal turned out to work pretty well

· Also claims only suspended so if tribunal doesn’t work out can be revived

· SC doesn’t consider this a taking – if there hadn’t been a settlement procedure it might be thus US gov’t might have had to pay damages to claimants 

· K thinks answer to this taking claim is that these claims weren’t worth much if adjudicated in US anyway b/c couldn’t freeze Iranian assets – thus couldn’t really get any damages even if got a judgment

· Presidential Executory Agreements 

· These are not mentioned at all in constitution which only talks about treaties – these req. advice and consent of Senate

· Thus definition of treaty in US law is more limited than int’l law def. – PEA’s are treaties in int’l law

Dred Scott

· Issue here is Missouri Compromise which is treaty saying where w/i new territory of Louisiana purchase slavery will be allowed

· Taney’s opinion deals w/ treaty by saying Congress can’t constrain citizen’s right to his property b/c this would be unconstitutional – constitution trumps treaties

· This is similar to Reid idea that constitution trumps

· Another idea from this case is later in time rule 

· Which ever comes later in time trumps

· Law of nations

· Taney says no law of nations recog.’d w/i US law – US won’t be influenced by practices of other states

· But he also talks about the practice of Euro nations when deciding blacks not included in we the people – NA’s can be made citizens 

· Drawing to a certain extent on int’l custom of slavery in interpreting constitution to exclude slaves

· Dissent looks to int’l law at the time to say law of nations doesn’t permit slavery thus slaves should be considered citizens 

· This case is a reminder that treaties and int’l law principles can be used to defend conservative points of view as well as liberal ones – thus we shouldn’t assume international view of law is more liberal

· Most of the reading deal w/ treaties in domestic law

· Now the question is what place should int’l customary law have in domestic matters?

· See notes for Paquete Habana holding

· Can be the basis of a decision but there’s a strong desire to displace it w/ something more rooted in domestic policy – but interpretations of domestic law will often try to comply w/ these principles 

· Mariel Cubans cases court found executive order displaced customary int’l law right to trial

· Theories on relation of domestic and int’l law

· Dualism – two systems are separate entities; no unification

· Monism – both part of unifying system

· Normative appraisal theory – this says that we must determine which sources should apply in specific case 

· Various factors would be considered such as proportionality, democracy, etc.

· Can argue that this is the way courts really decided these hard issues anyway 

· Produces a better result 

Interpretation of Treaties

· It’s not entirely clear that VC Art. 31 is the correct or best way to interpret treaties – however it gives us a starting place and many int’l tribunals use it

· Art. 31 – good faith

· This an idea of looking beyond the strict text to other concerns such as spirit/purpose of treaty and intentions of the parties

· Art. 31 seems to feel that these two factors may be at odds

· What problems might we have w/ using this theory?

· Very open-ended – could have many different meanings 

· If it’s hard to define then maybe it’s not very helpful 

· Maybe that the intentions of parties are different – couldn’t agree so left language purposely vague

· Art. 33 – customary law

· In general says custom isn’t relevant if treaty was written differently b/c parties can contract out of custom

· Can subsequent practice shape the interpretation of the treaty?

· If it’s agree upon it’s easy but what if it’s a unilateral action – most likely this would be legislation

· We’ve seen a very limited rule of customary int’l law, ex. North Sea case, but we’ve also seen that many tribunals do take it into acct. – even if a treaty contracts out of a norm courts will usually still examine the norm

· They do this for ex. b/c there may be changes in norms bet. when treaty is written and when dispute arises

· Doesn’t seem that Art. 33 really gives a good definition of when custom should be taken into acct.

· K thinks this is b/c the rules are still wedded to foreign office model – so it tries to create one rule

· This may not be appropriate – maybe we want one rule for trade and another for env. treaties

· You need to be able to think about why custom might be relevant – saying VC doesn’t say it should be considered isn’t enough – need to be able to argue the actual custom

· Importance of traveaux preparatoire

· Generally tried to limit use and reliance upon these

· Art. 33 – language versions

· Ea. has equal status ordinarily 

· Now int’l treaties are generally in six languages: English, French, Spanish, Chinese, Arabic, and Russian

· Problems?

· Chinese is only spoken in one country

· Thus often people don’t pay a lot of attention to how Chinese text is drafted – if they do it’s hard to get China to agree to changes 

· So should the Chinese text really have the same interpretative value as the English or French texts?

· This raises the issue of relevance of t.p. – particularly b/c most treaties are negotiated in English – so perhaps t.p. actually should be more important especially when there is an inconsistency bet. English text and another text

· K says tendency of tribunals is to focus on the text in the language in which the treaty was negotiated and only bring in other languages when there is a real lack of clarity

· What value should interpretations of other tribunals have?

· This is an issue in Air France v. Saks

· One factor is uniformity among markets – when dealing w/ int’l commerce it’s clearly beneficial to have a uniformity in treaty interpretation
Air France v. Saks

· The issue in this case is the definition of accident in Warsaw Convention

· This is a large int’l treaty that involves int’l air travel 

· O’Connor focuses on English text but takes French text seriously too

· Translates French text but also looks to how the treaty is interpreted by French courts b/c this is the best source for determining meaning

· Stresses important of giving interpretation that is “consistent w/ shared expectations of parties”

· K feels that uniformity only goes so far b/c nat’l tribunals will give their own interpretations b/c decision must fit into their jurisprudence – we will see in HR that different language and tribunals give slightly different stresses to same texts

· May be a greater case for single language in treaty and more uniformity in commercial context

· But there are times when parties simply can’t agree on something

· Thus req.’s like this might actually result in less treaties and thus less uniformity

· In security treaties it’s likely that text won’t have the strength it will have in commercial context b/c there is less agreement – must look at driving force of bargain bc/ parties may have purposely written different texts differently – ex. US and USSR treaties in 1980’s re: missiles

Golder Case

· Problem here is treaty states certain HR req.’s for trials but doesn’t say there’s a right to access to a court 

· Court wants to find a right to access to court

· Art.’s 31 & 33 are used here to essentially fill a gap in the treaty being interpreted (Euro Conv. HR)

· Here the court is looking to the broader goals and purpose of treaty – using preamble for ex. – to find something that isn’t really in the text

· They say HR treaties and this right are special 

Shrimp/Turtle Case

· WTO case – here US made leg. to protect sea turtles and req.’d importers to comply w/ it

· Some countries challenged this as a discriminatory exclusion 

· WTO court says actions like this might be ok – not prohibited

· But US must comply w/ certain process 

· Have to try diplomacy w/ states before excluding them 

· Have to apply same rule to all countries

· Have to tell countries exactly why they’re excluded and how to remedy

· Interpretation 

· Court brings in other int’l env. agr. – say this is relevant even tho under treaty it’s not included

· They do this b/c politically they had to do something about env.
Breach of Treaty and State Responsibility

· There are primary rules, and there are secondary rules that deal with a breach of a primary rule.  Articles on State Responsibility address this, which was worked on by the International Law Commission.  This UN General Assembly has taken note of it, but it’s not a treaty, it doesn’t have a formal status, but they are very helpful.  

· They say that a state is responsibly for breaches of international obligations.  It deals with attribution questions, sets up the law on reparations.  The key thing it does, however, is address the circumstances precluding wrongfulness.  This is the central topic that we’re picking up here.

Special Speaker—Kenneth Keith (New Zealand) Judge on the ICJ; general international arbitrator, etc. 
Rainbow Warrior Case

· Sets out agreement by NZ and French government.  The ruling was based on law, but also on equity.  

· There was a prohibition for any reason other than consent for leaving the French base.  France protested this prohibition (what about a hypothetical shark attack, situations of necessity?).  

· Look at Art 55—you’ll see that there’s a provision concerning primary rules.

· What about Remedies?  French said, whatever damage done to NZ was purely moral.  Bottom of page 4; NZ had not asked for money, they had asked for two agents to be returned.  There were two things that could be done: declaration saying there was a violation of obligations; and, a recommendation that there is a fund established and that France should make the initial contribution of $2 million.  

· Remember that often where there are questions of law, there are questions of remedy.  
· According to K

· NZ and France couldn’t come to agreement – too strong feelings on both sides – had to go to binding arbitration

· Greenpeace is inc.’d all over the place in order to separate assets in case of judgments – partly for this reason that NZ and not GP brings claim

· NZ gov’t made unilateral statement in 1991 that issue was closed – 

· Thus when Swiss gov’t catching another one of the saboteurs – S asked NZ if they wanted to extradite this person – NZ said no b/c had made unilateral declaration 

· Didn’t necessarily have to stick to their declaration but it’s in their interests to so that other states will stick to theirs – i.e. France’s nuclear bomb unilateral statement

· This is related to the France nuclear bomb case b/c after their unilateral statement France was detonating bombs underground in South pacific – Green Peace succeeded in focusing a lot of attention on this problem when it was discovered that radiation was leaking from these tests – so France hated GP

· Self-contained treaty regime – this is a treaty where the functioning is all internal –can’t bring in customary int’l law principles – ex. WTO, EU law – i.e. only possible remedies are those according to the treaty 

· Countermeasures – these are acts that would be illegal but is not considered illegal b/c it’s in response to prior act of another state that was illegal

· Reprisal – can be non-forcible or forcible – only allowed to use forcible if it’s been used against you

· Law of non-forcible reprisals is part of int’l customary law now called countermeasures

Air Services Agreement Case

· Dealing w/ int’l flights bet. US and France – PanAm is landing flight in UK and switching planes to take smaller plane to France – France says this isn’t ok under agreement and doesn’t allow PanAm flights to land – US says this is breach of treaty and as countermeasure doesn’t allow French flights to land in US

· Court says countermeasures aren’t illegal but party making them takes responsibility for their interpretation of treaty 

· If party is wrong (and thus other state didn’t do something illegal first) that party must pay damages for their illegal acts

· But if the party’s interpretation is correct then their illegal acts will be considered permissible (not illegal) as long as they are proportional and equivalent to the wrong committed first by the other state to the wrong committed by the first state 

· The ideas of this case are carried into the ILC draft articles 

· WTO, for ex., allows only certain economic retaliatory countermeasures – what are the problems w/ this? What makes it weak?

· In some sense it’s unfair b/c some states may not take countermeasures against certain others – i.e. if the state is too powerful or a valuable friend

· Penalties may not be high enough to stop states from their bad actions

· Doesn’t properly internalize the costs

· Benefits don’t fall in the same places as costs b/c those who have to pay the costs aren’t the ones receiving the benefits – ex. US tariffs against Korea – wanted by steel co.’s b/c Korean steel too cheap – but costs rice farmers who now have to pay tariffs to export their rice to US, these people are probably not related to steel people – thus not hurting the people we want to get at
Applying the Laws of Treaties: Human Rights Treaties 

· International rules historically protected religious groups, which has extended to a larger humanitarian effort.  After that, they began to deal with civilians in war, labor rights, anti-slavery movement.  League of Nations provided for minority rights.  

· You begin to see increasing use of the term “human rights.”  

· UN Charter doesn’t have a bill of rights.  There is a declaration, however.  There is no direct right of the universal declaration; it’s not a treaty, it’s a statement of human rights.  It’s not a clear statement.

· The effort to put this into treaty form culminated in ICCPA, and ICESCR, in 1966.  They remain the core human rights elements.  These are sometimes called the international bill of rights.
· ICCPA—US and western European states prefer the civil and political rights
· The Human Rights Committee has 18 members that are elected periodically, meet 3 times a year.

· Three main functions:  
1. Each state must submit a report on compliance.  
2. There’s an optional protocol that creates right of individual to complain to the HMC; they must first exhaust local remedies (gives states the ability to correct it, prohibits the overflow of such cases).  Most states are not parties to the optional protocol (of the 10 biggest nations, Kingsbury doesn’t think any of them are parties to it.). Committee submits “views.”  It’s not a judgment—it’s communicated to the state, but there’s not an obligation to comply with them.  It’s not treated as a judgment. 
3. There are “general comments” on the meaning of ICCPR.

4. Note there is the capacity to hear inter-state complaints, but this has never been done.  This is because it could be too destructive to international relations, a lot of diplomatic pressure.  

· Kingsbury says WTO receives inter-state complaints.  So it might not be so clear that this shouldn’t be allowed in the ICCPA.

· ICESCR—tendency socialist systems to focus on economic rights

· (US has resisted that there are economic rights, goes back and forth on this).

· ICESCR has a committee to supervise it, but functions differently than the ICCPA committee.  Doesn’t have ability to receive individual complaints.

· Note that there are many other treaties on very specific rights issues (migrant workers, racial discrimination, women’s rights, children’s rights, etc.).  All have the same pattern, reporting requirements, issuing general comments, etc.  

· There’s a concern that states going into such treaties have to write endless reports.

· The UN Human Rights Council is a successor to the HR Commission.

· They have special rapporteurs.  There are problems of how to coordinate, quality control.  

· So, when we talk about international human rights law, this is what we mean.

Lovelace

· She lost her status as an Indian as a result of her marriage.  If you’re not an Indian, you lose your right to live on the Indian reservation.  It’s a claim against Canada’s law, but in fact, she’s challenging the tribes own membership rule and is trying to get that changed, but the tribe des not want to change it.

· Why did Canada have this rule, which applied to women, but not to men? 

· Most Indian tribes supported this legislation, and it reflects a lot of their own membership rules.

·  It’s a classic human rights situation—she tried to get it resolved in Canada (and court declined to do so), so she went outside of Canada to get it enforced.  As a result, Canada passed legislation forcing the Indian band to change their band.

· Is it a good idea for 18 people in Geneva exerting this kind of power?

· It’s hard because there’s a right to self-determination.  Should the Indian band be forced to change their rules, or is there an overarching right to self-determination. 

· They take this as a minority rights claim (27) rather than as an equality claim.  The policy of excluding someone that marries out is different than something that discriminates between men and women.  

Reservations (basic law is stated Reservation case and the VC rules).  Look at these carefully

· There’s a puzzle.  Do they address reservations that are contrary to the object and purpose of the treaty?  What if the reservation is contrary and there is no objection: should the state be allowed to do so?  We might think that it’s up to the other states.  Or, we might say that there’s a further question that there’s something so wrong about the reservation that it shouldn’t be accepted (human rights advocated believe this position).

· In the case of human rights, we have a different situation.  Many (according to HR advocates) are protecting the rights of individuals, and doesn’t have to do with the rights between other nations.  

· HRC says that they can decide whether or not a reservation stands.  They said that the state will be bound by the agreement and the reservation drops out.

· US and UK comments say that traditional human rights law does not agree with this.  If a reservation is struck out, then the there is no obligation to follow the treaty.
· If a party to a treaty makes a reservation there’s reciprocity for all other parties when dealing w/ that party – thus if A makes reservation B (another party to the treaty) can use that res. in dealing w/ A – but B can’t use the res. in dealing w/ C unless B makes the res. itself

· If B says A’s res. is contrary to treaty and thus A is no longer party to treaty then there’s no treaty bet. A & B – but the treaty still in effect bet. B & C – if C doesn’t object to A’s res. then treaty still in effect bet. A & C

· Not clear that VC allows this but if it fdoes this is how it would work

· Some treaties make reservations directly contrary to treaty – not allowed

· In DRC v. Rwanda case the court didn’t reach the merits but there was an implication that a res. to Genocide Conv. not accepting juris. of ICJ isn’t against object of treaty

· Rosalyn Higgins reading questions whether this is the case considering that Gen. Conv. might not be enforceable unless there’s institutional supervision – other parties don’t have a strong incentive to enforce it ex. Rwanda – no one stopped it

· There is a question (raised by HRC and responded to by US and UK) about whether a system that involves res.’s is workable – if so many parties make res.’s and obj.’s to those res.’s is the treaty still useful – will it become too difficult to apply?

· Reservations Case – this case may be too old to still be controlling – didn’t address a lot of issues that are important now

· If a state faces an emergency in which it can’t comply w/ its treaty oblig.’s can make a derogation saying it has to suspend compliance for time during emergency

· Margin of appreciation given to states making derogations

· Euro Court won’t substitute its judgment for that of state gov’t – zone of appreciation for decision of that party – only if derogation falls outside of scope of margin of appreciation will court condemn action

Brogan

· Issue here is UK govt’s dealing w/ IRA terrorists – UK wanted to be able to detain suspects w/o bringing them in front of a judge for a longer period of time than usually allowed under Euro HR treaty

· UK didn’t make derogation but argued that treaty should be interpreted taking into account specific circumstances 

· Euro Court of HR accepted the argument that circumstances must be taken account of but said there’s a limit to how far state can override oblig.’s of treaty 

· Here the limit was surpassed b/c req. that persons be brought in front of court promptly just can’t be interpreted as allowing more than 48 hrs.

· If gov’t wants to do this must make a derogation statement 

· This is what UK did

Toonen

· Issue here is Tasmania’s anti-gay laws – Aust. doesn’t agree w/ this, they say it’s a violation of ICCPR – but can’t force T to get rid of law 

· So case is brought by Toonen against A who doesn’t defend T’s conduct but agrees that there’s a violation 

· A needs the court’s interpretation here that there is a foreign affairs problem here

· Once it’s est.’d that there is foreign affairs issue A central gov’t can take over and force T to get rid of law b/c A has power of foreign affairs

· Does this holding mean that anti-gay laws are illegal for all the states parties to this treaty?

· Probably not – wouldn’t be sustainable – seems to put a lot of emphasis on fact that A is disagreeing w/ its state

Bankovic

· Issue is bombing of radio station in Belgrade by NATO parties 

· Court finds no juris. b/c treaty only applies to breaches relating to people “under jurisdiction” of states parties to treaty

· They weren’t under juris. of states here 

· Court in more recent cases has said HR and int’l humanitarian law are complimentary 

Rasul

· SC doesn’t use int’l law to find that detainees in Guantanamo have right to habeas corpus – can’t deny them this 

· K says can see this as SC saying US is trying to work out how to deal w/ this HR situation in a domestic law way – not ignoring int’l community – responding to their concerns but using domestic resources

Refah Partisi

· Turkish political party was banned by Turkish court for being secular – this violates constitution

· Euro HR court says this is ok even tho denying political assoc. rights b/c this is the type of decision courts have to make in protecting democracy

· Practical result was that the party reformed in a more secular form and is flourishing – has won good deal of elections – thiis limitation worked out welll and democracy in Turkey doing well
UNIT V – LIMITS OF NATIONAL CRIMINAL JUSTICE

· Traditional positivist idea of 20th century (Oppenheim): the state can organize in any way in terms of government, policy, structure, and international law doesn’t have anything to say about that.  International law has obligations, but doesn’t specify how a state should meet those obligations.  

· We’ve now seen a rise of democracy, and a rise of the notion that international law should favor building democratic processes within states.  There’s also been a move to disaggregation of the state.    These are obligations of conduct, rather than obligations on result.  

· Chayes & Chayes—“The New Sovereignty.”  the idea that sovereignty now includes being a part of this system.

· Unit V is looking to jurisdiction under international law.  The state’s own political theory/public law may differ on how far their jurisdiction reaches, but we are looking at the international jurisdictional aspect (what obligations a state has, what a state is allowed to do).

· For instance, there’s an obligation to act when a foreigner is attacked.  If there’s an armed militia in a state that is preparing to take over a neighboring country, that state has a duty to take care of it.

Jurisdiction (3 types)

1. Prescribe

· Legislative jurisdiction

2. Adjudicate 

· Judicial determination

3. Enforce

· You might have situations where an issue has been adjudicated, but it is to be enforced by another state.  

These distinctions are seen more in civil law.  In criminal law, these distinctions tend to collapse.  A New York court would typically not enforce an English criminal law.  Sometimes there may be exceptions to this (a US citizen might be able to serve jail time within the US instead of in a foreign country).

We see increasingly that states will give effect to regulations of other states.  Global governance is going away from independence/sovereignty.   

State has 5 ways to assert criminal jurisdiction:

1. Territorial—based on where the person is that does the act, or where the effects of the act are felt.  [Someone from US fires a gun into Canada; Canada can assert jurisdiction.  This is the kind of claim that was made in the Lotus case:  Even though crime was committed on the French ship, it was felt in the Turkish ship.]

2. Nationality (of the perpetrator)—state may prosecute nationals for crimes committed outside of the state.  Seems to be linked to a theory of citizenship and identity.  

a. Soering v. UK:  Soering and his gf decided to kill her parents in Virginia, and fled to London.  Was extradited to Virginia where he could face death penalty.   He took case to Euro Ct of Human Rights; court said the way death penalty conducted in Virginia is cruel and inhumane punishment (even though US isn’t a part of the Euro Conv on HR).    Germany said that they had criminal jurisdiction over him because he was the national, and they don’t have the death penalty there.  The court said that this is relevant.  The US finally agreed not to subject Soering to the death penalty.  Questions of whether it’s proper to inquire into the conduct of Virginia based on European law.

i. There’s a state, community, and public interest in making sure there aren’t safe-havens where people can flee without facing prosecution.  

ii. To avoid extraditing the person to a country, countries would have to find some other reason for holding them in the state.

3. Nationality (of the victim)—

a. Pinochet case—Spain used this based on Spanish victims

4. Protective—there’s some state interest that is so important that the state can act against them, despite the fact that it involves a foreigner, and is outside of US territory.  

a. Classic example—counterfeiting of US currency; actions on the high seas which were clearly designed to have effects on the US (boats of whiskey close to the US during prohibition).  

5. Universal—used for “crimes against humanity.”  There’s the question of who speaks for humanity.  Two different types of universal jurisdiction:  

1) (where you have the person) jurisdiction where you have the person and there’s no direct state interest (not a national, not committed in your territory).  The question is what crimes can you charge the individual.

2) (in absentia) asserting the right to jurisdiction, even though you don’t have the individual yet.  

a. Torture Convection of 1984—that individuals shouldn’t be released to their home state if there is a likelihood of torture.  

France v. Turkey (The Lotus Case)

· This case takes place early in League of Nations existence – at PCIJ

· The standard expression of the holding of this case is states can extend their sovereignty unless there’s a rule saying they can’t

· State sovereignty is basis of power – very broad 

· Int’l law is a voluntary restriction

· Thus state can assert jurisdiction unless there is a rule (from a treaty or customary int’l law) saying jurisdiction can’t be extended 

· A rule would be a state voluntary accepting a restriction on their sovereignty – if they haven’t done this there are no restrictions

· Even tho the seaman in this case was on a French vessel on the high seas when the event occurred Turkey can assert juris.

· This goes against custom of exclusive flag state juris.

· This ruling has been overruled by treaty like UNCLOS

· But some states, like US, have tried to bring it back, particularly in dealing w/ terrorism

· K says can see this case as much more limited to the specific situation – something to do w/ Turkish history

· It wasn’t necessarily meant to be such a broad principle

· Western countries developed the system of consular sovereignty in certain non-Western states – W states had exclusive juris. over disputes involving their nationals – the states in which this system operated, many were colonies, wanted to re-establish their sovereignty

· They just wanted to give fledgling state of Turkey a chance to develop a modern legal sovereignty 

· France’s argument in this case is a shadow of the old regime where W states didn’t allow non-Western states to have their own sovereignty

Jurisdiction to Adjudicate
U.S. Law Enforcement Abroad

· US courts have traditionally not taken account of how parties are brought before them – doesn’t matter if they were kidnapped
· But if doctrine of specialty is recognized – if a person is extradited for a specific crime he can only be charged w/ that crime
Alvarez-Machain

· Extradition Treaty bet. US and Mexico doesn’t prohibit kidnapping – treaty doesn’t apply here b/c no extradition process was initiated

· What supports this view?

· Ker-Frisbie precedent was well established – kidnappings not involving gov’t ok, kidnappings bet. states ok 

· Mexico was aware of this precedent when they made the treaty w/ US if they wanted to change this they could have done so in treaty – silence on abductions can be seen as consent

· K says USSC is saying cant disable executive branch too much – leave it to exec. To make agreements w/ other states – any general rule would be too much of a restriction

· This makes sense b/c of Clinton’s agreement w/ Mexico after the case 

· Customary int’l law is not really dealt w/ as a separate source

· Only discussed in relation to the treaty – court feels pl.’s argument for int’l custom goes against language of treaty

· K says the implication of court’s discussion of int’l law is that Mexico consented thru treaty even if abduction is violation of customary law

· In traditional treaty law there seem to individual rights in extradition treaties – executives can’t wave these individual rights

· Thus Mexico couldn’t wave A-M’s rights under this regime

· Customary int’l law is based on state practice so theoretically state’s could wave individuals rights

· This is an issue in Italy b/c CIA kidnapped people – US is saying Italian gov’t agreed to it 

· Issue is can the gov’t really agree to this? And who can decide this agreement? Are there individual rights that can’t be waved by customary int’l law?

· So in A-M question would be did the local Mexican officials, who we assume were aware of what DEA was doing and agreed to it, have the authority to decide something like that?

· Probably not – it would seem crazy to say local police could make this kind of int’l agreement – imagine NYPD allowing Mexican federales to kidnap people from NYC

· What should the remedy be?

· In the Argentina-Israel kidnapping of Nazi official A didn’t really object just said it was wrong – Israel apologized

· There have been other cases like this where remedy was apology

· So the law on remedies is a little uneven/unclear

· Could Mexico have demanded the return of its citizen?

· There are not many cases of prisoners being released

· So in order to argue for release under i.c.l. would probably have to argue something like HR violation

· K thinks it would be hard to win this argument – but not impossible taking into acct. for ex. Horseferry case
English View: Horseferry

· In this case England decided it had to release a prisoner brought before the court by kidnapping
· This decision is based on protecting integrity of rule of law – don’t want to encourage police misconduct – extradition procedures are meant to protect rights of accused 
· USSC’s argument against this would be a balancing argument
· Letting crime of torturing DEA official go unpunished doesn’t seem to support rule of law 
· We can imagine that states that follow rule of law would follow this precedent but there are many states that might not consider rule of law important and it wouldn’t be reciprocated in these states
· Thus there would be a zone in which rule of law exists and is supported and areas of the world where there is no rule of law
Extraordinary Renditions

War on Terror

Hamdan v. Rumsfeld

Recent Developments

UN Convention Against Torture

· Art. 1 defines torture

· Art. 2 contains obligations to enforce prohibition on torture w/i territory – no defense to allowing torture

· Art. 3 can’t send people to where they might be tortured

· Art. 4 must punish acts of torture under criminal law

· Art. 5 

· Defines where states must exercise juris. 

· In their territory

· Offender is nat’l

· Permissible if victim is nat’l

· State must est. juris. if it doesn’t extradite

· Art. 15 can’t use evidence procured by torture
Pinochet Case

· He was ex-leader of Chile – when left office made Senator for lie thus had immunity in Chile from any crimes committed when he was in office

· Went to UK for medical treatment – was arrested

· He wasn’t going to be charged w/ criminal offense in UK

· Spanish court had issued a warrant against him

· UK officials must decide whether to hand him over to Spain – 1st have to decide if he would be chargable under UK law

· Have to do this b/c UK can’t extradite him unless he crime alleged against him would be valid crime in UK as well 

· This is b/c some states have criminal offenses which would not be recognized in UK – i.e. making statements against gov’t

· Torture Convention not adopted in UK until 1988 – P was charged w/ crimes that occurred in 1970’s

· Two ideas about immunity 

· Ratione personae -- Foreign heads of state have immunity while they’re in office – can’t be charged in court b/c interferes w/ their ability to lead

· Ratione materiae – Once person is no longer head of state his immunity disappears – only have immunity for official acts you did during leadership – ordinary acts not covered 

· Thus P didn’t have immunity for torture – this comes outside of ratione materiae 

· But UK didn’t extradite due to health issues of P

· K says there’s a strong feeling that this was right b/c acts of P where Chile’s business – didn’t have a lot to do w/ Spain 

· Spain never prosecuted Franco so wanted to use P as proxy

· Now P has lost immunity – may eventually be charged in Chile if he survives

· Immunity of foreign leaders is very complicated – many states don’t have clear principle 

Regina v. Bartle

Yerodia Case

· So far only ICJ case dealing w/ torture – but there are other pending cases – ex. Rwanda v. France w/ Paul Kagame
· Allegation is that Y committed crimes against humanity in DRC – this isn’t based on any Belgian victims it’s on behalf of African victims – DRC says he should have immunity b/c gov’t official

· ICJ says about immunity 

· When charges were filed he had ratione personae immunity b/c he was foreign minister

· This immunity is good even for crimes against humanity

· Belgium violated int’l law by issuing warrant against him 

· But when became minister of ed. probably no more immunity

· Now that he’s out of gov’t he no longer has immunity ratione personae – probably has immunity ratione materaie 

· Question is now that Belgium’s illegal act is moot (b/c he no longer has immunity) what is the remedy for the violation?

· Seems like Rainbow Warrior case – issue is moot so maybe just an apology needed

· Don’t dismiss charges despite illegal warrant b/c now he’s not immune – doesn’t make sense to dismiss b/c B could just bring new charges now

· If there was no immunity issue would it be possible for B to assert universal juris. in absentia over DRC citizen for crimes against DRC victims?

· Judge says even sources like Torture Convention don’t allow universal juris. in absentia

· Customary law doesn’t either

· B is overreaching – can only assert juris. over Y if he’s in B’s territory

· Counter argument

· Int’l courts can solve a lot of juris. problems b/c they aren’t connected w/ any particular state thus avoid history and seeming biased

UNIT 6

Nuremburg Trials

· Very little progress after 1940’s in int’l prosecution of war criminals 

· 1st one after WWII was Yugoslav tribunal

· Problems

· Hard to get leaders while war was still going on

· Worried that tribunal would only go after biggest fish and give amnesty/ immunity to others

· What are the rules of procedure, etc.? What will be accepted as evidence? What is a defense?

· K says tribunal has worked fairly well

· Rwandan tribunal

· Didn’t want racist connotations that white victims had justice (Yugoslavia) but black victims didn’t

· So est. tribunal was very important

· Many Sec. Counc. members were against death penalty – but Rwandans argued it is a penalty in R law – also didn’t want criminals being in jail in Euro which is much nicer (les of a punishment) than jail in R – this would mean people convicted of crimes in R had worse punishment even tho those convicted by SC committed worse crimes

· R courts are compelled to hand over criminals indicted by tribunal 

· Crimes covered by these tribunals are the same:

· War crimes

· Crimes against humanity

· Genocide 

· Aggression – court can only exercise jurisdiction over aggression once the statute is amended to include a definition of the crime and the circumstances in which it can be prosecuted
· Thus torture isn’t necessarily under juris. of tribunal – they have more narrow juris. – however there is no immunity recog. in these tribunals – theory is that int’l tribunals are above state sovereignty thus no conflict of sovereignty 

· Tribunals juris. are also limited by territory and time – not limited to prosecuting nat’ls of one state – can get anyone who committed crime in territory

· This gives background to movement for permanent int’l criminal tribunal 

· Wanted tribunal that doesn’t have the same juris. restrictions that these conflict specific tribunals have had 

· Conference in Rome in 1998 – drafted document est. ICC – but this isn’t the creation of the court it’s just a treaty that states have to sign to admit to juris. of court

· Of top 10 population states only 2 are parties:

· Brazil

· US, China, India, etc. – not parties

· Tribunal located in Hague 

· Possibility of prosecutions of aggression but realistically this isn’t feasible – aggression is defined in limited way

· Thus really only prosecutes 3 crimes listed above for Y & R tribunals

· Doesn’t have an enforcement – no police force, etc. – depends on states to enforce it’s decisions

· Juris. triggered only when certain pre-conditions met – way around this is if Sec. Counc. submits case – they can do this even if state doesn’t admit to juris. of court

· Has done this 2005 Darfur

· If SC not involved ICC has juris only if:

· Crimes committed in territory of state party to statute when statute was in force; or if

· Person committing crime was nat’l of state under statute’s juris. at time crime was committed

· ICC juris. is complimentary – thus can only act if state which would have juris. over proceeding is unable or unwilling to go ahead w/ prosecution – thus domestic courts have precedence 

· Prosecutor is elected for 9 yr. term by all members of statute

· Not controlled by state parties but there is a judicial control on his power – has to ask court before proceeding w/ prosecution

· US has made agreement w/ many other states that neither will turn someone over to ICC instead will turn person to domestic gov’t

· This protection isn’t limited to US nat’ls – UN peace keepers etc.

· This raises question over whether there are individual rights here – if US waives one of these agreements can individual raise a claim

· What problems might there be w/ this structure?

· Court has limited resources – has to chose who to prosecute but can’t get everyone

· Why these crimes over others?

UNIT 7 – Immunity & Act of State in Nat’l Courts

· Same structure and issues that apply to criminal matters also apply to civil matters

· Int’l law tends to be more restrictive on civil matters

· Possible to have int’l tribunal applying domestic law or enforcing domestic judgment

· Here we’re not talking about diplomatic immunity of leaders but immunity of foreign states 

· Civil actions against a state 

· If there were an int’l tribunal immunity wouldn’t be a valid claim but here we’re discussing domestic tribunals 

· Since all states have sovereignty on equal footing trad. Int’l law said states couldn’t be parties in foreign domestic courts unless they agreed to submit to the juris. of the court

· However there were exceptions

· Merchant ships lose immunity for actions in rem

· Inheritance or probate matters

· Immovable property  located in territory of domestic court – i.e. real estate

· Most significant issue was trading by foreign nation when commercial dispute arose

· Absolute immunity – idea that states had immunity even if trading

· This was eroded in 20th C – state retains immunity for acts jure imperii (in capacity as state) but doesn’t have it for commercial/ business acts

· Thus int’l law doesn’t req. immunity but states can still grant it if they want to 

· Immunity from enforcement is a different issue analyzed separately 

· Problem was that even if action was commercial allowing private parties to sue foreign states could cause foreing policy problems

Sovereign immunity in US

· Tate letter said US State Dept. should have authority to tell court whether immunity should be granted or not – court had discretion to do this 

· By 1970’s this req.’d too much time and money from State Dept. – also was a foreign policy liability – wanted to be able to deny responsibility 

· Thus decided to leave it up to courts

FSIA 

· Act of state doctrine is immunity of one state in courts of another state – two issues: juris. and execution of judgments
· Statute reflects State Dept.’s decision to leave the decision up to court – not specific test just general grant to courts of authority to decide immunity 

· Doesn’t and wasn’t meant to track int’l customary law exactly 

· Statute

· District courts have original juris. on these cases – foreign states can remove cases from state court to fed.

· Foreign states have immunity against juris. unless one of the exceptions applies

· Difference bet. foreign state and entity of foreign state is important in enforcement issues 

· Grounds for losing immunity

· Waiver (by foreign state)

· Explicit or 

· Implicit 

· Princz case – suing Germany for reparations based on concentration camps

· One judge argues G waived immunity by the extreme violations of int’l law it committed during WWII

· Based on commercial activity – 3 diff. arms 

· Argentina case – commercial act was outside US but money was supposed to be paid to US bank

· Seems like a pretty tenuous link

· But A issued bonds – they did this to bail out private debts in order to save economy – then couldn’t pay

· Court finds this a commercial activity

· Is this right?

· Depends on how we see the act:

· Issuing bonds – clearly commercial

· Saving economy – this is unque to sovereign state b/c private entity wouldn’t do this

· Saudi Arabia case – US citizen hired by Cayman Islands Co. to work in Saudi Arabian hospital – complained of safety problems – arrested and jailed by SA – sues SA gov’t for his injuries

· Pl. claims his arrest arose under his employment which was commercial activity – can’t sue under tort exception b/c tort has to occur w/i US

· There is certainly a way to see a commercial connection here if court wanted to 

· But found this was a tort not part of commercial act

· There seems to be some importance to the specific state involved

· Maybe foreign state that have similar systems to US will received less immunity but when crossing into different kind of state (like SA) more immunity observed b/c want to show respect for sovereignty and not cause political problems

· Austria Case

· Pl., resident of US, claimed to own paintings in Austrian museum – sued to get them back

· Court finds no immunity – Austria settled w/ pl.

· Question is would the court have responded the same way if SA had taken the paintings?

· Court says even tho A might have thought it would have immunity too bad

· Breyer says immunity is a matter of comity – this is some idea of respect for legal decision at int’l level 

· K says this is an interesting path – creates ability to trade off – i.e. are there other considerations in particular situation  that weigh towards not finding immunity 

· K says this is shocking to Euro b/c not driven by obligation but just by accommodation

· Ordinarily Euro thought says this should be obligation under int’l customary law

· Int’l Law of takings

· Tension bet. nat’l treatment & int’l min. standard – nat’l treatment idea is treat all (regardless of nat’l) the same 

· There are now many bilateral treaties that set min. standards – this doesn’t create int’l standard but steers world relations in this way

· Third world countries want to do this to encourage investors and make them feel protected b/c otherwise risk premiums req.’d would be too high 

· Western standard for takings – expropriation of private property can only be non-discriminatory and for public purpose – compensation must be given

· Disagreement about were takings disputes should be adjudicated – 3rd world countries want domestic adj., Calvo clause Argentina

· Wealthier countries want binding arbitration by int’l tribunals – thus write this into treaties

· Problems w/ req. payments – ex. Cuba

· Looks good for Congress to say we’re gonna pay people but 

· May discourage new regime in Cuba from developing relations w./ US b/c know if they start to trade w/ us we might seize their stuff to pay these judgments

· If they don’t pay may end up that US taxpayers will pay

· May be punishing people that weren’t the same ones that took property 

Enforcement Problems

· FSIA §1609 est. idea that states have immunity from judgment unless they lose immunity under another section

· §1610 A – property in US of foreign state

· B – property in US of agency of foreign state – this takes away more immunity – easier to get judgments fulfilled this way – only applies to commercial activity in US

· Can’t enforce against unrelated commercial property 

· Waiver loses immunity 

· Foreign banks immune for having assets seized

· Military property has immunity 

· Letelier Case

· Chilean agents killed someone in DC – no immunity b/c committed tort in US

· Can’t find assets in Chile to attach – try to attach assets of Chilean nat’l airline in US

· Can they attach this?

· No b/c judgement is against Chile not the airline – this is sep. legal entity – try to argue entity should be collapsed b/c abuse or corp. form – court says there might have been involvement but not to extent its an abuse of corp. form 

· Then argue this is agency of Chilean gov’t & related commercial assets should be seized

· Court says no b/c didn’t sue airline sued state – judg against state won’t be extended to airline

· Customary int’l law says embassy bank acct.’s should be immune unless purely commercial

· Many of the US exceptions are in line w/ int’l exceptions to immunity 

· There are a few that are questionable – terrorism

· Many states don’t have foreign state jurisdiction statutes 

· FSIA provides the only way to sue foreign state in US courts

· Can’t sue foreign state for ex. under ATCA (this is for foreign individuals)

· Case which decides that this statute is only way is Amerada Hess v. Argentina

· Can’t use this statute to sue US – might use FTCA if suing based on tort committed by US in US – can’t get acts outside US see Sosa even if they’re by US gov’t

· Must look at definition of foreign state in FSIA – for ex. might be that if wanted to sue head of foreign agency have to sue agency under FSIA

· Not clear what happens w/ foreign heads of state

· Different ideas of immunity / juris.

· One idea is that they fall w/i def. of state and can be sued under FSIA 
· Ex. people trying to sue Mugambe sued his political party under FSIA – this seems to be working

· Another is Pinochet idea – head of state treated as separate from state 

· It’s conceivable that state could waive immunity for their individual – ie. ambassador, head of state, etc. – 

· Typically states have immunity in their own courts – foreign sovereign immunity based on this – K says in juridical terms this is separate doctrine

· So 

· Suing foreign state – FSIA

· Suing foreign individual – ATCA

· Foreign person suing US – FTCA
· In US law int’l org.’s are covered by another set of law – we don’t cover this 

Act of State Doctrine

· This is a completely different concept from immunity – it can be raised by anyone not just foreign states or diplomats

· This should be considered as a separate issue by the court

· When does act of state doctrine not apply

· Validity of act of state not in question

· If there’s a controlling treaty then can use that to evaluate act of foreign act

· If foreign state is acting in commercial context 

· For counter claims 

· Bernstein situation – when foreign regime changed completely – K says could also say when state dept. advises not to apply but this isn’t clear exception b/c never had SC maj. agreement 

· Exception when Congress says so

· Sabbatino case is main case on this doctrine but 

· Actually act of state doctrine is broader than concept stated in that case – doesn’t just apply to property – conceivably can apply to situations in which foreign state has acted outside its territory 

· Basically a conflict of laws holding

· US courts try to ground this concept in US and constitution but comes up in many countries

· UK courts for a long time followed judicial abstention 

Sabbatino Case 

· This is the main case under this doctrine

· US courts don’t examine takings of other nations – if act was done by foreign nation US courts assume its valid 

· The act in question was lawful under Cuban law at the time – this was Castro’s law 

· The argument here was that NY shouldn’t apply laws that are breach of int’l law – which is what they said new law was

· Act of state doctrine said NY courts couldn’t make this policy decision – don’t have the authority to decide which law to apply – req.’d to apply law of Cuba

· K says this doctrine isn’t being applied as int’l law but as US fed. law – this is something like fed. common law despite Erie 

· What is the justification for USSC applying act of state doctrine?

· Maybe to avoid judiciary causing embarrassment to US foreing relations

· This invites the answer that maybe state dept. (or some other part of exec. Branch) should be able to submit ltr to court saying whether issue in question would cause problems in foreing relations

· This has happened a lot – called Bernstein ltr.

· But no USSC maj. has ever called these ltr.’s binding – just persuasive for court

· Idea is that there needs to be rule of law – don’t want to adjudicate ea. case separately w/o gen. principle to apply

· What balancing occurs in this case?

· Possible impact on foreign relations – this issue seems to hit a nerve

· Extent to which there is int’l consensus that state’s act was breach of int’l law – if there’s a consensus then don’t apply –here there’s no consensus

· If there had been change in gov’t – act was committed by old gov’t – might not apply 

· State dept. didn’t want judiciary to rule Cuba’s nat’l of property b/c a rule like this would cause problems w/ other states that were doing same thing – this was happening a lot during de-colonization

· Congress negotiated w/ parties that had their prop. taken by Cuba – after this case decided C passed law saying Cuban takings invalid – this allowed them to treat Cuban case as separate from others o no foreign policy concerns

Kirkpatrick Case

· Issue is contract secured by bribe – suit brought by another bidder against bidder who bribed

· Briber argues act of state doctrine should apply here b/c not covering it would cast doubt on authority of Nigerian officials 

· USSC says act of state doctrine doesn’t apply – it wasn’t validity of the acts that was in ques. – suit didn’t deal w/ these officials 

· Nigerian officials auth. not under consideration

· Act of state doctrine only applies when someone is challenging the foreign govt’s act – until that becomes an issues the doctrine doesn’t apply so no need to weigh effect on foreign relations

· This was contrary to exec. Branch’s opinion which was that balancing should always be done 

Iraq v. Kuwait Airline Case

· Basically this case is unrelated to UK but used UK courts 

· In this case UK courts are applying exceptions to act of state doctrine w/o actually saying that

· Say action in question was breach of int’l law – very clear – UNSC resolution saying this – almost all states agree

· Inconsistent to apply law in UK that it considers breach of int’l law – so law & therefore act invalid

· Article we read says this public int’l law holding was right but private int’l law ruling wrong

· Shows the complexities of intersection bet. private and public int’l law 
