Fed Crimes Outline – Jacobs – Fall 2004
Intro
· jurisdictional element to make it a Federal crime – must be proved beyond a reasonable doubt

· objectives of federal criminal law: (1) federal interest, (2) maritime and territorial jurisdiction, (3) auxiliary and supplementary interests (more controversial)
· direct federal interests – like 18 USC §2381 which implements the constitutional definition of treason

· double prosecution is allowed, Bartkus v. Illinois (sp?) (US 1959) because double jeopardy only applies to the same sovereign (b/c different issues of punishment) ( dual sovereignty
· Operative policies for double prosecution – many states prohibit state prosecution after a federal prosecution (some for state constitutional reasons) ( DOJ’s policy is requires AG approval, compelling reasons, happened in Rodney King (divisive for the ACLU)
· Expansion of the Federal Criminal Law ( always there, expands with Mann Act and Dyer (stolen motor vehicle)
· Failed reform efforts taken by the Brown Commission (to standardize, make into a penal code with standardized mens rea and jurisdictional components)
Assimilative Crimes Act
· Federal enclaves - where states cannot operated directly – post offices, national parks, national airports – because if no Federal Criminal law than no criminal law at all
· certain offenses apply only to where special maritime and territorial jurisdiction, like 18 USC §1111 and 1112 on murder and manslaughter
· BUT not a comprehensive code, so Assimilative Crimes Act (18 USC §13(a)) if would be guilty under the State’s laws where crime occurred, then guilty under Federal law in these enclaves

· but United States v. Paul (US 1832) held that only assimilated crimes as of 1825, not new crimes added by states after the fact

· this creates static conformity – therefore Congress periodically reenacted Assimilative Crimes Act, until 1948 where made dynamic conformity (under state laws at time of the act)

· US v. Sharpnack (US 1958) upholds dynamic conformity (because been doing for 125 years, Congress could reenact) dissent: unconstitutional delegation of power
· Also similar Major Crimes Act (covering crimes on Indian reservations in same way)

· R: Congress could enact an MPC, but really limiting the disparity between federal enclave and state (Kennedy dissent in Lewis)
· But at same time, distinct Federal concerns, so want to maintain Federal jurisdiction

· Notice and equality at issue

· Lewis v. United States (US 1998) – (killed on army base, under 12) cannot prosecute under LA statute because act “not made punishable by any enactment of Congress” 18 USC §13(a) ( can’t be taken literally so apply where there is a  (1)  applicable Federal statute covering the act or omission that (2) precludes application of state statute because “occupies much of the field”
· Scalia concurs, but on theory of common law definitions
· Kennedy dissents, should be using Blockburger test

· Previous test had been Williams (reservation, age of consent differs) ( precise act test
· Difficult to administer, United States v. Smith (9th Cir. 1978) (homosexual rape not in Federal, but in State, assimilated?) court says yes, because sodomy historically a different crime
· United States v. Eades (4th Cir. 1980) (two cases: Wilson: hand up skirt convicted under federal intent to rape (§113a) and Maryland nonconsensual contact; Eades: Naval academy, same but more
· Court upholds Wilson Federal conviction, but reverses state conviction ( §113 an assault statute, not comprehensive sex crime statute (but MD law adds nothing)
· Eades conduct went beyond simple assault, so Maryland law applies too
· Issue is always whether there is a gap

· Directly, Smith, Eades, and  Williams are all irrelevant because Congress has now enacted a comprehensive sex-neutral sexual abuse law applicable to federal enclaves

· Lewis avoids the extremes and goes with a more contextual approach

· Substantial difference in kind of wrongful behavior usually does imply a gap, except when Congress through comprehensiveness of regulation, indicates to the contrary
· United States v. Robbins (US Court of Appeals for the Armed Forces, 1999) beat wife, fetus dies (illegal in OH, but not fed), fails Lewis step 1: Congress has not criminalized termination of a pregnancy
· Other non-enclave federal criminal laws?  US v. Butler (8th Cir. 1976) – reverses, holds that “enactments” of Congress which foreclose assimilation of state laws were not limited to federal enclave laws, but “any” act of Congress
· ACA doesn’t equalize rights, it gap fills
· US v. Pluff (9th Cir. 2001) assimilate some state criminal statutes, but not all of state’s constitutional and parole law (here cannot make ID double jeopardy claim)
Sentencing guidelines and ACA
· US v. Martinez (5th Cir. 2001) – (poisoning children, given 30 years instead of TX 10 years because TX mandates concurrent sentences) ACA requires federal courts to find ∆ guilty of a “like offense” and to impose a “like punishment” - In US v. Marmolejo (5th Cir. 1990) – “like punishment” clause limits District Courts to the minimum and maximum sentences provided by state law (this is unanimous among Courts of Appeal)

· R: ACA chooses intrastate uniformity over interstate uniformity
Commerce Clause as Basis of Jurisdiction
· Batsell v. United States(8th Cir. 1954) – another Mann Act case, after Act revised to get ride of special definition

· Fact that detoured from MN into Wisconsin unintentionally (due to detour, not prostitution) while transporting for prostitution doesn’t matter, still federal jurisdiction -> still done in furtherance of the illicit motive

· Hobbs Act (affecting commerce by robbery or extortion) applies to any who affects commerce, Travel Act (with much lower penalty, pre-1994) punishes those who travel in interstate commerce with intent to carry on any unlawful activity (and then performs it, activities include bribery)
· United States v. Lopez (US 1995) strikes down first federal statute on Commerce Clause ground since 1930’s, US v. Morrison does same thing 5 years later

· Watch the flow of the following cases, the breadth of Perez, Bass, Scarborough, etc.

· Perez v. US (US 1971) (loan shark ∆, Consumer Credit Protection Act, which contains an “affects interstate commerce” jurisdictional element) constitutionally permissible with these Congressional findings that practice affects interstate commerce

· Commerce clause reaches three categories: misuse of interstate commerce channels (kidnapping), attacking instrumentalities of interstate trade (hijacking airplanes), and affects on the commerce itself
· First time where Congress does not require an interstate nexus element for every case, just declares it so
· Thus United States v. Wrightwood Dairy Co. (US 1942) allowed regulation of intrastate milk because it competed with efforts to regulate interstate milk, civil rights cases too
· class of activities test: Loan sharking is such a class of activity, and when a class, courts have no power to pick out the individual cases and say individual case has no effect on interstate commerce
· Stewart dissent, need to say that rationally say that interstate is affected every time, all crime is theoretically a national problem
· United States v. Bass (US 1971) (Omnibus Crime Control and Safe Streets Act of 1968 makes it Federal crime for felon to possess firearm in commerce) statute ambiguous on whether all possession is banned, rule of lenity applied, require Congress to be clear that criminalizing all possession
· Also presumption that “unless Congress conveys its purpose clearly, it will not be deemed to have significantly changed the federal-state balance”
· Will not follow Perez unless Congress explicitly says whole class affecting interstate commerce
· Case has little practical effect, because next case shows can get interstate nexus because gun was in commerce
· Scarborough v. United States (US 1977) (again gun possession alone) – again Marshall, but quotes Senator Long language quoted in Bass, says that Congress clear that they were ruling broadly, only minimal nexus that firearm has been in interstate commerce required, no temporal requirement on this nexus (though fn says get a few days to get rid of if a felon
· Circuit split on whether Scarborough survives Lopez
· §1202 and §922 were merged in 1986, the new statute bans (whole list, including felons) “to ship or transport in interstate or foreign commerce, or possess in or affecting commerce, any firearm or ammunition; or to receive any firearm or ammunition which has been shipped or transported in interstate or foreign commerce” [exceedingly clear]
· US v. Lopez (US 1995) strikes down Gun-Free School Zones Act of 1990 provision on crime to have a gun within 1000 feet of school
· An enumerated powers argument against a farcical connection to interstate commerce
· Act doesn’t regulate a commercial activity, nor a requirement that possession by connected to interstate commerce, exceeds Congress’ authority under the Commerce Clause because Congress fails to make requisite findings that affects Commerce Clause
· Statute had no “in” provision, no justification for a categorical determination that “affects” (must be “substantially affects”)
· [Lopez only applicable when there isn’t a jurisdictional element that must be individually proved in each case, which is how Scarborough survives]
· Just because can affect economy not enough, this would yield Federal Police power
· Kennedy concurrence ( pedigree of Commerce Clause expansion, but federalism too

· Souter dissent: this is return to pre Jones & Laughlin, no respect for competency of commerce, should follow Bass to construe to avoid the constitutional issue ( clear statement rule just a rule of statutory interretation
· Breyer dissent:  Court is rejecting rational basis test and cumulative effect test, how to distinguish between commercial and noncommercial
· US v. Morrison (US 2000) (Constitutionality of 42 USC §13981, gender-motivated crimes) (football player bragging of rape) Lopez foci of inquriy:  (1) Economic nature of regulated activity must play a role in this inquiry (2) a jurisdictional element with an explicit connection to interstate commerce; (3) legislative history containing express congressional findings regarding connection to interstate commerce; (4) attenuation of link between commerce and regulated activity (rejection of “cost of crimes” rationale)
· Gender crimes not economic in nature, no jurisdictional element, numerous congressional findings, but this not always enough in and of itself (judicial determination to be made), too much attenuation (anything could be criminalized ( Court fearing too broad extend of “aggregate test)
· Nor can statute enact under 5th and 14th amendment power on equal protection, this power extends only to state action ( remedy for this case is the State of Virginia
· Thomas concurrence: again complains of substantial effects test
· Souter dissent: “Congress has the power to legislate with regard to activity that, in aggregate, has a substantial effect on interstate commerce.”
· Congress here enacted the mountain of evidence, Court should only be doing a rational basis test reviewing it
· Breyer dissent: no real Federalism constraint here, as Congress can just redraft with an expansive jurisdictional element 
Assessing post-Lopez – A limited effect . . . .
· Freedom of Access to Clinic Entrances Act – act or attempt to block entrance (not applicable to parents) no specific jurisdictional element in the statute, District Court in United States v. Wilson (7th Cir. 1995) says unconstitutional, but Circuit Court disagrees, because:
· (1) Congress found that reproductive health facilities operate within stream of interstate commerce (buy supplies from other states), activities proscribe bring this commerce to a halt

· (2)  Congress found that individuals travel interstate to obtain reproductive health services – here must apply substantial effects test, a rational  basis exists for finding substantial effects (since most are in urban areas, only 17% of counties have such facilities) 

· (3) activities were limiting nationwide access to these services due to practices of intimidation
· (4) this a nationwide problem that Congress found to beyond control of individual states – national campaigns by groups like Operation Rescue

· this act regulates a commercial activity

· DC Cir. says that Lopez does not require an actual jurisdictional element, must also (as Lopez did) look at Congress’ rationale
· US v. Franklyn (2nd Cir. 1998) distinguishes §922(o) machine gun [mere] possession from Lopez, says this provision is an integral part of larger federal scheme regulating trafficking in firearms, thus supported by factual findings underlying earlier firearm laws (this one didn’t have Congressional findings)
· Other cases as well uphold based on regulation of the national market in firearms
· Youth Handgun Safety Act – anyone who is underage with a handgun and people who gave them a gun is a Federal criminal – no jurisdictional element

· Same kind of issues, but upheld under same justification on “regulation of national market in firearms” (doesn’t make much sense given Lopez)
· Comprehensive Drug Abuse and Control Act of 1970 – unlawful to manufacture, distribute, or possess with intent to manufacture, distribute

· Is home-grown just like Wickard  (wheat), a cumulative effect on supply, affects interstate commerce (in fact regulating illegal commerce)
· Jones v. United States (US 2000) Court refused to read arson statute 18 USC §844(i) “any property used in interstate commerce” to apply to owner-occupied houses because mortgaged ( rule of lenity, must speak clearly to change federal-state balance (Bass) (though rent is, left undisturbed)
· US v. Robertson (US 1995) (goldmine RICO, decided five days after Lopez) not a Lopez issue here because the RICO activities themselves were interstate

· Federal Carjacking statute – 18 USC §2119 – taking a vehicle, with a firearm, that has been transported, shipped, or received in interstate commerce
· US v. Bishop (3rd Cir. 1995) rejects constitutional challenge – Bass and Scarborough compel upholding of this kind of jurisdictional element (in part due to commercial nature of crime, done for chop shops
· Child Support Recovery Act of 1992 – US v. Bongiorno (1st Cir. 1997) upholds because applies only to fleeing interstate delinquent parents (aka child support obligation itself is commerce, Lopez inapplicable because this is actual commerce, not affecting commerce)
· Hobbs Act – 18 USC §1951 – obstructing, delaying or affecting commerce by robbery or extortion upheld with minimal jurisdictional element (but an actual element, must show an affect)
· United States v. Rodia, (3rd Cir. 1999) (constitutionality of criminalized child pornography that has passed in interstate commerce) – affirm on theory that child porn will foster desire for more porn, thus more (future) interstate porn (but as in Bishop, presence of element alone is not sufficient when element only as tenuous relationship with commerce)
· Theory limited by fact that Congress has historically done it, and plugging a whole in enforcement (b/c hard to prove individual piece of porn was interstate)
More on Gun Laws
· Congress originally didn’t think had power under Commerce Clause, impose confiscatory tax and registering system on Tommy Guns instead
· Gun Control Act of 1968: high-water mark of US gun control (very high crime) – federal licensing of gun sellers, must get name and age of buyers, prohibits selling grenades, felony for felon to possess firearm
· 1986: Firearm Owners Protection Act – the NRA strikes back (though adds some regulation, a mixed bag)
· prohibited manufacture of machine guns, license or no
· 1993 – Brady Law – requires background check before gun purchase (before just sweared didn’t have a record)
· 1994 – Assault Weapons Ban – assault weapons are banned, sunsets on Sept. 15th (semi-automatic weapons with a pistol grip)
Mens Rea in Federal Criminal Law
· no legislatively enacted mens rea structure, all comes from common law (196)

· though a few ad hoc statutory enactments (like insanity defense post-Hinckley)

· Court has also avoided constitutionalizing field

· regulatory offenses or public welfare offenses – strict liability, regardless of any mistakes made, no defenses offered

· these offenses don’t come from old common law, come from regulations necessitated by industry revolution
· Because most of these offenses are in the nature of neglect, not a positive aggression or invasion -> same injury regardless of intent

· Plus penalties are relatively small, not a great harm to reputation

· But strict liability started to bleed over into “real” crimes, see United States v. Freed (US 1971) 

·  Possession of unregistered hand grenades – no scienter alleged in indictment regarding unregistered state, but no scienter requirement in the law

· Douglas: this is closer to regulatory offense cases like Dotterweich (transporting unlicensed drugs, “responsibly related”) and Balint (claimed didn’t know drugs were considered narcotics by the Feds)

· Danger great enough that Congress decided outweighed possibly subjecting the innocent

· Morissette v. United States (US 1952) (bomb casings, tide turns against absolute liability) – for these traditional crimes, no need for legislators (Congress here) to state a mens rea requirement , it is assumed since it is inherent to the societal definition of the crime
· Staples v. United States, (US 1994) (knowledge that weapon was fully automatic required as part of National Firearms Act §5845?)
· Strict liability generally disfavored, Freed inapplicable that a “dangerous device” because a long tradition of gun ownership in United States (confirmed by potentially harsh penalty where no possibility of notice)
· O’Connor concurs: Congress wanted not just knowledge that dangerous in general, but knowledge of the specifically dangerous characteristics (not ignorance of law argument though)
· Stevens dissent: statute contains no knowledge requirement, nor is common law crime, Freed already held this statute to be a public welfare statute
· US v. International Minerals (US 1971) – company shipping sulfuric acid and hydrofluosilic acid “knowingly fail to show on the shipping papers the required classification” of the property ( presumed aware of regulation of product given dangerousness of the product
· Posters N’ Things v. United States (US 1994) (Mail Order Drug Paraphenalia Act) statute requires must act “knowingly” ( but government need only prove that ∆ knows that customers are likely to use the merchandise with drugs
· Important that some mens rea required, will not resurrect Dotterweich
· United States v. Park – Park is CEO of Acme Markets, rodents in warehouses, company had been repeatedly warned, allows “responsible corporate officers” can be subjected to liability due to their negligence
· United States v. X-Citement Video, Inc. (US 1994) (∆ sells videos to undercover of underage actress, media had exposed that she is underaged) ( “knowingly” applies to transport of course, but also something else (b/c what if didn’t even know sexually explicit?) “the presumption in favor of a scienter requirement should apply to each of the statutory elements which criminalizes otherwise innocent behavior”
· Avoid (First Amendment) constitutional questions that would arise if no knowledge required on age of performer
· Scalia dissents: plain text read grammatically does not impose “knowingly” on age of performer (though this makes statute unconstitutional because all does not apply to whether even knew was porn)
· Note knowledge of interstate commerce usually not required, except Posters
Culpability as to Legal Elements - Bottom-line on these cases?  Hard to draw lines (so argue if you are their lawyer)
· Bryan v. United States (US 1998) (dealing firearms without a license, ∆ buying guns through stawman, 1968 Omnibus Crime Control and Safe Streets Act, scienter is “willfully”) evidence unquestionable that knew what was doing was unlawful, but no evidence that aware of the federal licensing law, conviction affirmed
· Knowledge of the law confined to where act is innocent in and of itself, tax cases, like Cheek
· Scalia dissent: statute is ambiguous on whether knowledge that conduct was unlawful because lacked license, rule of lenity (particularly because higher “willful” in statute), “unlawful” by what law?
· Common law presumption that ignorance of law no defense, exceptions such as cheek (airplane pilot claims ignorance that had to pay taxes, had advice), because all citizens cannot know tax law
· Ratzlaf v. US (US 1994) – (anti-smurfing) transactions over $10,000 with bank must be reported to Treasury, illegal to structure transactions to avoid reporting, criminal penalties for “willfully violating” the antistructuring provision

· H: Government must prove more than purpose, must prove that “∆ acted with knowledge that his conduct was unlawful”
· Makes sense here, because knowledge of law required to do the bad act
· Liparota v. US (US 1985) (“knowingly uses, transfers, acquires, alters, or possesses coupons or authorization cards in any manner not authorized by the statute or regulation”) ( this requires knowing “acting unlawfully”, otherwise criminalizing broad range of innocent conduct, Otherwise, statute would mean that the food stamp recipient who was overcharged by store without his knowledge would be guilty of a crime

· Pumping intent into the old public welfare crimes

· But knowledge of specific regulations unnecessary
· US v. Wilson (7th Cir. 1998) - Court finds only knowledge of facts constituting offense needed (not knowledge that carrying a gun was against law since order of protection)
· Posner dissents, wrong to convict if person had no reason to know conduct was wrongful, a trap since DOJ never enforces, “the law is malum prohibitum, not malum in se.”
Specific Intent
· Carter v. US (US 2000) – bank robbery (§2113) no lesser included offense because (Schmuck using the Blockburger test, textual comparison, in that case with odometer and mail fraud) lesser offense requires extra elements (specific intent to steal, $1000, and asportation) whereas greater offense requires force (no intent, so general intent typically presumed, not specific, just enough to make wrongful)
· Dissent argues dislodging bank robbery from its common law roots
· US v. Morissette (US 1952) (bomb casings, whether “knowingly converts”)

· Jackson: knowingly converts requires more than just taking property into possession, must know facts, including that property had not been abandoned
· Holloway v. US (US 1999) carjacking with intent to cause death, proof that intent to carry out unnecessary, because Congress criminalizing the threat
· Scalia dissents: this makes sense, just not in text of statute, is every intent now conditional?
Fraud
· Mail fraud ( §1341) and wire fraud (§1343) seen as the front line against new frauds for federal prosecutors, useful because no vague (doesn’t even need to be money because of intangible rights doctrine)
· Elements: (1) devising or intended to devise a scheme to defraud, (2) mailing in furtherance OR (1) scheme to defraud by false pretenses money or property and (2) mail
· Neder – also element that misrepresentation is material
· Don’t need to get the money

· History on definition of “scheme to defraud”:  (1) strict construction cases says statute only applies to frauds that are “necessarily dependent on the use of the mails for their success” vs. (2) broad construction cases say any fraud that abuses the mails

· US v. Owens (ED MO 1883) strict construction, indictment where sending 50 cents by mail to cover charge, not the kind of scheme criminalized
· US v. Jones (C.C.S.D.N.Y. 1882) broad construction example: offer to sell counterfeit money is mailed

· Strict constructionists would say that fraud wouldn’t occur until counterfeit money was passed by the buyer

· But broad construction here calls this abuse of the mail -> corpus delicti was the mailing of the letter, which is the “gist of the offense” (the mailing, not the fraud)

· In re Henry (US 1877, first SC mail fraud case) ( each act of mailing is mail fraud, not a continuous offense
· After Congress amends to accept, the fight goes on with strict constructionists saying this validates that “scheme to defraud” didn’t include all these new frauds
· Horman v. US (6th Cir. 1902) (essentially overruled) – one of broadest interpretations of mail fraud in history, broader than facts required – here a blackmail case effectuated with mailed letters

· Court finds all blackmail counts as mail fraud, whether or not money is sought by deception

· Any wrongful acquisition of money was sufficient, deceit not required

· Horman disavowed in Fasulo v. US (US 1926)

· Durland v. US (US 1896) (fake bonds, 50% interest offered) Q: what is meaning of “scheme to defraud”?

· Court says statute is broader than common-law false pretenses, applies to “any scheme or artifice to defraud” regardless of whether misrepresentations are of past, present or future

· Had acted in good faith business, no conviction could be sustained no matter how visionary the scheme

· 1909 Amendments accept: two element offense: (1) scheme to defraud and (2) mailing “for the purpose of executing such scheme” 

· US v. Young (US 1914) – District Court read statute as if mail-emphasizing language still there, says gist of crime is that use of mail is part of the scheme

· Supreme Court says that new statute doesn’t required this, enough that the scheme to defraud was sought to be executed by mail, need not be mail-dependent
· Badders v. United States (US 1916) – 7 counts of “placing letters in the mail for the purpose of executing a scheme to defraud” ( 7 letters) – 5 years for each charge to be served concurrently, cumulative $1000 fine = $7000

· Badders argues unconstitutional, Congress has no jurisdiction over a mere fraudulent scheme and cruel and unusual (an excessive fine)

· Holmes for Court rejects: Congress can regulate the overt act of  putting a letter into the mail -> intent makes it criminal (not actually criminalizing the fraud per se, just the act of mailing in furtherance)
· Congress can regulate mails, forbidding use for objectionable purposes
· Fasulo v. US (US 1926) – first Supreme Court case to actually narrow the potential scope of mail fraud statute ( threatening life by mail is not mail fraud

· McNally v. US (US 1987) (self-dealing patronage scheme regarding workers comp. and kickbacks to fake insurer, mailing is tax returns for the company receiving) rejects “intangible rights” doctrine, rule of lenity (rewis) since “to defraud” refers to property rights
· Only fraud here is alleged nondisclosure (a fraud of the people), not enough
· Stevens dissent: this is a fraud of citizens of honest services of government, disjunctive language: “any scheme to defraud  . . . . OR false pretenses” ( purpose was to purify the mails
· Fraud can also be deceit regarding fiduciary obligation
· Do not need to give statute its narrowest possible meeting, not ambiguous as 12 Circuits have found intangible rights
· Congressional swiftly rewrites law to include in definition of “scheme to defraud” and scheme to defraud citizens of their intangible rights, §1346

Deprivation of Property Cases (aka what is property?)
· Cleveland v. US (US 2000) (gambling licenses, mail fraud as predicate acts for RICO) licenses are not property, thing obtained must be property in the hands of the state, state does not sell licenses part of police power regulatory regime (Congress must state explicitly if want to farther, rule of lenity)
· Not “honest services” because not alleged [∆ not a state actor]
· Still reject reading that mail fraud in disjunctive (like McNally)
· Carpenter v. US (US 1987) (White) – WSJ columnists selling advance copies of their column to brokers on the street, conviction affirmed (mail, wire, securities fraud) because this confidential business information is property

· Says a scheme within definition, because knew confidential (had reported other leaks) and pretended held secret when didn’t 

· Mail and wire nexus hear is that the Journal was sent through mail and wire, enough to connect because it was this publication that was integral to the scheme

· US v. Pasquantino (4th Cir. 2002) – smuggling tax-free alcohol to Canada from Maryland through (and stored in) NY, fed taxes paid but Canadian taxes were not -> convicted of wire fraud (18 USC §1342) ( government has property right in taxes (though not Canada, revenue rule, will not enforce taxes of others)

“Material” misrepresentations – 
· Neder v. US (US 1999) shell companies in order to inflate land value, trial court said materiality an issue of law, materiality of misrepresentation is an element of the offense
· Not in statute, but goes to common law definition of fraud
· Durland said criminalizing more than common law false pretenses, but not more than common law fraud
Deprivation of Honest Services
· all started in US v. States (8th Cir. 1973) (scheme to invent phantom mail voters) – allows intangible rights for voter fraud, by reading “or for obtaining money or property by means of false pretenses” in disjunctive, broad definition of “property” to include “honest services”
· R: Is the old protecting the integrity of the postal service

· Isaacs – famously applies intangible rights to Governor/Judge Kerner in complex bribery, then Mandel with another Governor bribery scandal (bribery of failure to disclose both considered frauds)
· US v. Von Barta (2d Cir. 1980) (investment banker and fake company, extends doctrine to private sector) – does employee’s breach of fiduciary duty to further a scheme for pecuniary gain qualify as a “scheme to defraud” under mail and wire fraud statutes? Sometimes, breach of fiduciary duty without more no, but additional element of failing to disclose
· can’t get him for the $2 million because no intend to take the money

· US v. Bronston (2d Cir. 1981) (state senator/lawyer, serving 2 clients) Conviction affirmed, a fraudulent breach of duty like Von Barta because non-disclosure that working against firm’s client BusTop’s interest
· Dissent fears that emasculating good faith defense
· US v. Brumley (5th Cir. 1997) (state Workers Comp. taking bribes, does “honest services” after McNally reach ethical lapses?) Yes “to deprive another” in §1346, constitutes public (or really the state)
· BUT dicta (1) services must be owed to the state under state law (do not answer whether breach must violate state criminal law, because does here) (2) ∆ must be conscious that actions not in best interest of state
· Violation of an anti-gratuity statute not enough to be a scheme to defraud

· US v. Martin (7th Cir. 1999) (Posner) (contractor pay offs, not disclosed by state employee) bribery enough for fraud of honest services, though concerned about campaign contributions next
· Rejects Brumley that to be fraud must violate state laws, covers all frauds
· US v. Frost (6th Cir. 1997) Tennessee/NASA – applies intangible rights doctrine from pre-McNally precedent that violation of a private fiduciary duty, not just public, can violate intangible rights
· Also finds property right for University in unissued degree
· When does breach of private fiduciary violate mail fraud act?

· Here jury charged that mail fraud if ∆s did not disclose a conflict of interest in order to further a scheme to abuse trust of employer and would have been reasonably contemplated by ∆s that UT would suffer some economic harm to its business (in lieu of materiality standard, focus on intent of ∆)
· US v. Handakas (2nd Cir. 2002) (NYC roofing contract, a “fraud” to not pay prevailing wages as in contract) “honest services” void for vagueness as applied here, would make every contract violation a mail fraud
· Good summary:

· Element (1): a scheme or artifice to defraud

· Requires (i) a scheme, (ii) specific intent to defraud on part of the ∆, (iii) material misrepresentations

· Element (2): furthered by use of mail (either used or reasonably foreseeable that used)

· Element (3) to deprive another of money, property, or intangible right of honest services
· 2nd Circuit has not reimported all pre-McNally precedent
· holds fiduciary duty in tort may support conviction of honest services, but not in contract
· no notice or guided discretion in applying to contracts
· dissent: this not just a contract violation, violates NY Constitution regarding prevailing wages
· other Circuits say not vague because Congress imported the earlier intangible rights cases
· US v. Rybicki (2d Cir. 2002) (lawyers pay kickbacks to insurance middleman to get better settlements for their clients) – only reasonably foreseeable harm needed (don’t have to prove actual economic harm) ( here scheme cause an induced breach of duty in tort, so Handakas inapplicable
· Elements in 2nd Circuit for establishing offense of honest services fraud pursuant to §1346:  (1) a scheme or artifice to defraud; (2) for the purpose of depriving another of the intangible right of honest services; (3) where it is reasonable foreseeable that the scheme could cause some economic or pecuniary harm to the victim that is more than de minimis; and (4) use of mails or wires in furtherance of scheme
Relation of the Mailing (many more cases, no set rule, good precedents on both sides)
· Is there a mental element to the mailing?  Jacobs says must be “reasonably foreseeable” (objective test) -> a very low standard
· Kann v. US (US 1944) (WWII explosives firm creates a subcontractor to circumvent salary caps, mailing based on mailings by banks following cashing of checks) – inadequate, Statute requires that the mailing be for the purpose of executing the scheme, here scheme was already complete because ∆s had there money before any mailing
· Pereira v. United States (US 1954) (wealth widow and transfer of money, mailing is check that was written on CA check and mailed to wido) this suffices, mailing was caused on ordinary course of business or is reasonable foreseen
· ∆ need not contemplate the mailing

· Parr v. US (US 1960) (5 years of stealing from school board, mailing is supposed to be collection of higher real estate taxes) ( ∆ did not cause these mailings would have been mailed anyway (other mailings barred by Kann, gas credit card, fraud complete)
· Dissent: but they controlled the tax rate!
· US v. Sampson (US 1962) - Company says will help get loans or sell business, must pay “advance fee’ check which would be “refundable” if contract approved, contract is approved in mail and money taken, but no work done, just continued mailings to assure work was being done (Kann and Parr inapplicable, here later mailings could be used, because part of executing the scheme)
· United States v. Maze (US 1974) (takes roommates credit cards and heads west, mailing here are invoices back) classic Pereira (need not contemplate . . ) v. Kann and Parr (mailing after the fraud completed, immaterial how money is paid . . .) ( no dice, mailings were all between victims (distance not mailings created necessary delay)
· Burger dissent: mail fraud as first line of defense against new frauds like credit card fraud, White dissent: mailings necessary to effectuate system and continue this fraud
· Now this covered by the Truth in Lending Act (15 USC §1644)  (covers use over $1000, interstate transport or commerce in cards)
· Schmuck v. United States (US 1989) (odometers or mail fraud? Mailing is title and application sent to WI DOT by regulation)  mailings necessary for “continuous harmonious relations” and rational jury could find sale not complete until title transferred (not like Maze, where post-fraud accounting among victims, here necessary step to continue the fraud)
· Regarding lesser included offense, adopt the Blockburger test instead of “inherent relationship”
· Scalia dissent: this is a state-mandated mailing, not in furtherance (fraud come to fruition)
Racketeering:  The Hobbs Act - §1951 - affecting commerce by robbery or extortion or threatening physical violence
· with extortion defined as obtaining property from another, with his consent, induced by wrongful use of actual or threatened force, violence, or fear
· comes from Mob involvement in union, now used for anti-corruption
· Congress overrules US v. Local 807 (trucks)
· US v. Green – rerun of Local 807, but now with Hobbs Act, this conduct criminal (union members making violent threats to hire workers that employer didn’t want to hire)

· US v. Enmons (US 1973) (charge that going on strike is creating economic fear and using physical violence, where shot out transformers) – an ends test:  wrongful limited to where obtaining the property itself would be wrongful because no lawful claim
· So using violence to payoffs for fictious services ( Hobbs act violation
· But this is bargaining for legitimate labor ends
· Congress passed the Hobbs Act -> but repeatedly made clear that taking out wage exception was aimed at unions exacting payments for unwanted services
· Also rule of lenity, and need be more specific to upset fed-state balance
· Dissent: this legislative history is from a predecessor bill
· Hobbs Act originally the anti-racketeering Act of 1934 – aimed at union officials extorting their own workers, later amended to cover labor extortion of work
· US v. Culbert (US 1978) (Bank robbers who threatened bank president for money charged with bank robbery (18 USC §2113a))

· Circuit through out Hobbs Act conviction saying that while fit within literal language, Hobbs Act is for “racketeering” -> Court unanimously reverses, says Congress drafts more broadly

· No racketeering element

· Congress clearly spoke and did change the federal-state balance
· US v. Russo (6th Cir. 1983) (steel hauling, using Mob to get a pay cut) Company had no legitimate claim to try to get pay cut to pay for pension etc. because had already signed a contract that they would make payments Just like making an economic threat to get money out of their pockets
· Concurrence fears that this is making negotiation criminal, could be beneficial to employees (as opposed to losing jobs)
· US v. Albertson (D.Del. 1997) (will stop opposing development if $20,000 for football team) this not a wrongful economic threat, ∆ sold something that developer didn’t already have a legal right to
Meaning of “Obtaining . . . .property”?
· Scheidler v. National Organization for Women (US 2003) – civil RICO action with underlying offense being a Hobbs Act violation for blocking access to abortion clinic ( not a Hobbs Act violation because no property was obtained (means acquisition, not just taking) by ∆s, just taken away from women ( this is difference between extortion and coercion
· Also liberty rights are not property
· Stevens dissent: what about labor racketeering ( taking rights of workers away for fair elections
· §248 Freedom of access to Clinic entrances: criminalizes threatening, injuring, or intimidating people who want to use services of reproductive clinics or houses or worship, or destroying property of these clinics or houses of worship
Racketeering: The Travel Act 18 USC §1952 – criminalizes interstate and foreign travel or mail in aid of racketeering enterprises
· Hits traveling or using the mail to distribute the proceeds of unlawful activity (5 years), commit a crime of violence to further unlawful activity (20 years, or life if death results), or promotes/manages/facilitates/etc. (5 years)

· Criminalizes interstate travel or mail to further certain unlawful activities
· Intent: (1) with intent to distribute proceeds of unlawful activity, (2) to commit any crime of violence to further unlawful activity, or (3) otherwise promote, manage, establish, carry on, or facilitate the promotion, management, establishment, or carrying on, of any unlawful activity
· Unlawful activities - gambling, liquor (w/o paying excise tax), narcotics, controlled substances, prostitution, (i.e., organized crime revenue streams) as well as extortion (loan-sharking and protection payments), bribery, or arson, and a few other sections RFK wanted to fight the Mob, hit their sources of income, to be confined only by prosecutorial discretion
· US v. Nardello (US 1969) prosecuted under §1952 (Travel Act) – shakedown operation (lure into homosexual acts, then demand hush money)

· District Court says “extortion” in Travel Act only applies to acts by a  public official (because that is PA laws) – Supreme Court reverses because definition of extortion is in violation of “State in which committed or of the United States”
· Really looking for a consistent definition

· Congress was thinking broader, aimed at organized crime – thus “whoever” includes private indivudals as well
· Congress referenced state law, but did not confine definition to extortion as defined by a particular state (this action would be called robbery in 3rd in some states, coercion in others, blackmail, whatever, they are all extortionate acts) ( will not give a narrow definition
· Perrin v. US (US 1979) – (private bribery) substantially the same approach here regarding definition of “bribery” ( here an employee was bribed for geological exploration data, Supreme Court says that Court was not confining itself to common-law definition of bribery, which also only applied to public officials
· Scheidler v. National Organization for Women (US 2003) (see above, civil RICO on blocking abortion clinic) ( the act again isn’t extortionate, because not “obtaining”
Local Political Corruption Under the Hobbs Act
· Travel Act covers bribery, but what about Hobbs Act since extortion is “obtaining property with consent, induced by wrongful use of actual or threatened force, violence, or fear, or under color of official right” ( does this cover bribery of local officials?
· McCormick v. United States (US 1991) (money to WVA legislator on temporary doctor’s bill) serving contributors is OK though, there must be a quid pro quo to perform or not perform an official act to be Hobbs Act violation
· Scalia concurs, really should be read as a false assertion of official entitlement to property, not bribery
· Stevens dissents: no statutory requirement that illegal agreements be in a particular form
· Evans v. United States (US 1992) (Board of Commissioners, FBI sting) is a demand for a bribe an element of a Hobbs Act violation? A: No, just taking money due to him for performance of official duties constituted extortion at common law
· Private individuals must “induce”, but coercive element is provided by public office itself for officials, just need payment and quid pro quo
· Thomas dissent: false pretense required for extortion under color of official right (say entitled to something that not, like a fee) ( bribery a different crime
· Making up quid pro quo requirement to limit expansiveness of ruling
· Court deferred issue of whether quid pro quo requirement exists in other contexts, taken up in US v. Sawyer (1st Cir. 1996) ( lobbyist who gives too much, 
· mail fraud brought on “intangible right of honest services theory” (but violating gift act is not showing intent to deprive)
· Travel Act: maybe repugnant, but lawful, must prove intent to cause recipient to alter his official acts
· Note: Hobbs Act “affecting commerce” is a judge question, not a jury question

RICO
· RICO (18 USC §1961) passed in 1970, legislative findings say enacted to combat organized crime, which was using its money and power “to infiltrate and corrupt legitimate business and labor unions”

· Believes cannot get these criminals due to “defects in the evidence-gathering” plus need for new crimes

· Specifically contains provisions to be construed liberally and “supersede” clause to allow prosecution on other crimes as well

· Enterprise §1961(4)- “any individual, partnership, corporation, association or other legal entity, and any union or group of individuals associated in fact although not a legal entity”

· The Crime
· Elements: (1) enterprise, (2) pattern or racketeering activity . . .

· §1962(a)  - unlawful for anyone who has received income form a pattern of racketeering activity to use or invest it in an enterprise

· §1962(b) – unlawful to acquire an interest in an enterprise through a pattern of racketeering activity

· §1962(c) – unlawful to conduct an enterprise’s activity through pattern of racketeering activity

· §1962(d) – unlawful to conspire to do any of the above

· Also 18 U.S.C. §1959, “Violent crimes in aid of racketeering activity”, same enterprise definition, but no pattern requirement, only 1 crime needed (thus not a lesser included offense)
· Civil RICO:  §1964(d):  Can get treble damages for injury due to a violation of §1962

· few civil suits against the Mafia though ( really just ordinary commercial litigation dressed up to look like RICO with allegations of mail or wire fraud

· but Supreme Court does not read civil RICO more narrowly than criminal counterpart

· Government uses civil RICO too because lower burden of proof, flexible remedies, discovery!!!, can draw adverse interests from ∆ taking the 5th

· Sidenote: Penalties – civil RICO has treble damages and broad injunctive powers, criminal RICO has a 20 year sentence (or life if based on racketeering activity that carries a life sentence), plus criminal forfeiture of any interest in enterprise, and any property constituting, derived from racketeering activity, plus a fine double the gross profits or other proceeds

· That’s 20 years for each RICO count, and the sentence for the underlying crime

3 Practical Cases – (remember RICO conspiracy important because Pinkerton liability and co-conspirator exception to hearsay rule, statute of limitations, criminal forfeiture)
· Borelli – pre-RICO ( issue is whether 4 transactions over 10-15 years are a single conspiracy
· James – (WA drug case) – example of two sources, and police on the dole
· Elliot (JC Foster, drugs, shirts, and ham) – 

RICO: definition of an enterprise – moving beyond the wheel and spoke
· US v. Turkette (US 1981) – RICO applies to wholly criminal enterprises (because no such restriction in statute, any group “associate in fact”), rejects esjusdem generic argument, that Congress feared only infiltration of legitimate businesses, though government must prove the pattern as well ( purpose is to eradicate organized crime
· NOW v. Scheidler (US 1994) RICO does not require an enterprise motivated by an economic purpose, again liberally construe and nothing in statute requiring such a motive
· Note: this will help to use RICO against terrorists (violation of ©)
· Goldin Enterprises (metal underweight) – needs to be distinction between enterprise and the person
· Cedric Kushner Promotions, Ltd. v. King (US 2001) – sole-shareholder corporation can be the enterprise (person must be distinct from the enterprise, but corporation creates such a distinction)

· US v. Frumento (3d. Cir. 1977) – government agency can be an “enterprise” for RICO purposes, Congress gave no reason to not protect government from infiltration by organized crime ( allows RICO to be used as anti-corruption statute (along with Hobbs Act, mail fraud)
RICO Enterprise – Associations in Fact
· US v. Bledsoe (8th Cir. 1982) (fraudulent securities sale by 4 ag coops) – (1) has a commonality of purpose, (2) an ascertainable structure, (3) and some continuity of personality (separate from the racketeering pattern itself)

· Not satisfied here, no overarching structure of common control

· Structure discerns enterprise from association-in-fact from run-of-the-mill conspiracy (separating organization from pattern of criminal activity) ( this still the test ( name, continuity of individuals, hierarchy all might be indicators
· US v. Elliot (5th Cir. 1978) – a different approach to an “associated in fact” enterprise

· Different (Broader) Criteria than Bledsoe used for Enterpise: “‘any … group of individuals’ whose association, however loose or informal, furnishes a vehicle for the commission of two or more predicate crimes.”
· US v. Rogers (7th Cir. 1996) agrees with Turkette for §1959 enterprise, don’t need a purpose aside from drug dealing ( just need “organization with structure”

· Reves v. Ernst & Young (US 1993) independent auditor is not enough to be part of the enterprise for purposes of §1962(c), must pass operation or management test in order to “conduct” the affairs for purposes of §1962©
· But not an upper management test, because those who bribe in are exert control, and low-rung “operate” the organization
· Bachman v. Bear Stearns & Co., Inc (7th Cir. 1999) ????
· US v. Grubb (4th Cir. 1993) – standard example of application of RICO to misuse of government office, ∆ convicted of using his judicial office as a racketeering enterprise ( YES racketeering activity need not benefit the RICO enterprise
RICO “Pattern”
· key limiting concept is pattern, because virtually every major crime has been listed in RICO as a “racketeering activity”

· literally statute seems to state that RICO pattern has occurred whenever commit two or more of these crimes in a 10 year period (or a conspiracy to commit more than one of these offenses)
· Sidenote: Government can prosecute for RICO later, no mandatory joinder 
· Sedima, S.P.R.L. v. Imrex Co., Inc. (US 1985) (electronics deal gone awry) civil RICO not to be contained, ∆s need not have been convicted of criminal activity, of which П is only suffering “racketeering injury” (
· H(1)  language of RICO does not have a requirement of a conviction before civil RICO, in fact says “chargeable” or “indictable” instead
· Nor that the predicate acts be established beyond a reasonable doubt
· H2: does not need to be an “organized crime nexus” or a “racketeering injury” ( just not in the statute
· Elements: (1) conduct (2) of an enterprise (3) through a pattern (4) of racketeering activity

· FN14 on pattern: requires two acts (but not limited to this)

· Legislative history says need “continuity plus relationship” to make a pattern
· Other part of RICO defined pattern as “embraces criminal acts that have the same or similar purposes, results, participants, victims, or methods of commission, or otherwise are interrelated by distinguishing characteristics and are not isolated events
· Marshall dissenting: civil RICO morphed into something no wanted (mostly securities fraud, where otherwise no standing), no prosecutorial discretion to constrain
· Civil RICO to recover from damage of racketeering, not competitors (should need to prove a RICO injury [extortion or infiltration])
· H.J. Inc. v. Northwestern Bell Telephone Company (US 1989) (civil RICO, charging that Bell bribed commissioners for higher rates) if single scheme, must be more than two predicate acts, but can be in single scheme when related and amounted to or threatened likelihood of continued criminal activity
· T for pattern of racketeering: (1) racketeering predicates must be related, and (2) continuity:  must amount to or pose a threat of continuing criminal activity
· Related test – just similar means, results, participants, victims, etc. etc. that not isolated events
· Note: separate related test that also acts must be related to the enterprise

· Continued activity: either regular method of business (through time) or threat of continuing
· But no requirement that must be organized crime, reject organized crime nexus
· Scalia dissent: Court not giving clear test, just hinting that sporadic activity or two acts without relationship do not a pattern make (Scalia believes “pattern” constitutionally vague, though challenge not brought here)
· US v. Indelicato (2nd Cir. en banc 1989) Indelicato a member of Bonanno family, shot head of family as ordered by the “Commission”, the ruling body of organized crime, ∆ argues three murders were single criminal transaction, not a pattern

· Continuity and relatedness are functions of pattern, not enterprise
· Continuity and relatedness not a two prong test (can allow with just related) ( also implies that organized crime implies continuity
· Must also be a relationship between the acts and the enterprise (and evidence of enterprise may show threat of continuity)
· This a RICO because 3 murders so strongly related, and clear threat of continued racketeering activity
· Beauford v. Helmsley (2d Cir. 1989) (en banc) handed down same day (false representations by real estate agent) complain sufficient because do not need multiple schemes ( BUT then must show continuity (met here)
Factors to be Considered in Finding a Pattern
· Morgan v. Bank of Waukegan (7th Cir. 1986) says continuity over identified period of time, but separated somewhat in time and place (in tension a bit with related)
· 420 East Ohio Limited Partnership v. Cocose (7th Cir. 1992), upholds Morgan test after H.J. Inc., but adds to continuity including lengthy period (close-ended) or threat of continued activity (open-ended) ( complaint dismissed because 6 months not long enough
· Resolution Trust Corporation v. Stone (10th Cir. 1993) for this Circuit a two-factor test on pattern: (1) duration of predicate acts, (2) extensiveness of RICO scheme (number of victims, number of acts, distinct injuries, etc.)
Statutes of Limitation and Pattern Requirment
· Since RICO doesn’t have a specific one, has a 5 year statute of limitations under catchall provisions, running from the most recent predicate act 

· BUT no federal catch-all provision for civil cases, so Court in Agency Holding Corp. v. Malley-Duff & Associates, Inc. (US 1987) imports a 4 year statute of limitations from Clayton Act, but doesn’t say when begins to run

· Rotella v. Wood (US 2000) gives answer: says discovery of the injury, not discovery of the pattern starts clock

Multiple Prosecutions under RICO 
· US v. Ruggiero (11th Cir. 1985) (∆ convicted in NY RICO, now FL RICO) 1962(c)’s pattern of racketeering activity requirement allows a ∆ to be charged with two RICO counts with same enterprise, but different patterns of activity
· Distinguishing patterns?  5-factor test: (1) activities in same time periods?; (2) activities in same places?; (3) activities involved same persons?; (4) do two indictments allege violation of same criminal statutes; (5) is overall scope of indictments same?
18 SC §1959

· US v. Feil (4th Cir. 1994) motorcycle gang avenging death of member by other motorcycle gang (end up killing own member when bungle a bombing)  5 element test for §1959 crime: (1) organization was a RICO enterprise, (2) enterprise engage in racketeering activity as defined in RICO, (3) ∆ had position in enterprise, (4) ∆ committed alleged crime of violence, (5) general purpose was to increase position of enterprise
· Act of violence need not further racketeering activity, can further enterprise
Civil RICO - 
· Jacobs Article on RICO Trusteeships – 20 DOJ suits since 1982 to purge unions, each to purge a mob-connected union official
· Issues duration, trustee powers (big issue on purging, do they have power to kick out of union), part-time working (because too expensive), no training ( hard to win if no reformist movement within
· Standard of review of trustee? Arbitrary and capricious, but on what record?

· Success in HEREIU in Atlantic City ( where physical presence, power to bar people from election, support from the International (plus fluid membership)
· Failure in Roofers Local in Philly ( mob slate left in, trustee just an observer
· US v. Bellomo (EDNY 2003) ????
· Court strikes a RICO count because doesn’t think that underlying Hobbs Act counts as obtaining property by denying right to fair labor elections
Continuing Criminal Enterprise – 21 USC §848
· Penalty: 20 years to life, death if in course of CCE intentionally kill or orders killing or if kill law enforcement in furtherance to avoid apprehension/prosecution/prison 
· Elements: (1) principal/organizer/leader of CCE of 5 or more AND (2) at least 300 times §841(b)(1)B) or $10 million in receipts a year
· CCE element: (1) continuing series of violations of this chapter AND (2)  “which are undertaken by such person in concert with five or more other persons with respect to whom such person occupies a position or organizer, a supervisory position, or any other position of management, and

· (3) from which such person obtains substantial income or resources.”

· Richardson v. US (US 1999) Jury must agree unanimously not only that committed a continuing series of violations, but that ∆ committed each of the individual violations necessary to make up the continuing series
· Assume but do not decide that required number for “continued series” is three
· Do not need to prove substantial income or 5 persons for each violation
· Kennedy dissent: emphasizes “series” as the element
· Garrett held that Double Jeopardy Clause did not bar prosecution for CCE offense after a prior conviction one of the underlying predicate offenses

· Schad v. Arizona (US 1991) plurality says that one theory not required (in terms of premeditated or felony, even though may not be juror unanimity) ( alternative means to a common end ( history important but not dispositive, look to fundamental fairness on what is separate mean and what is separate offense
· Scalia concurs, history is dispositive
· US v. Short (5th Cir. 1999) jury must not unanimously agree to identities of at least five people being organized/supervised/managed
· Because size of the organization is the relevant element, not exactly who
· US v. Ward (6th Cir. 1994) (person who stores drugs is a supervised subordinate, but not just a buyer) what does it mean to be organizer or supervisor?

· Simply purchasing cocaine from the “organizer” standing alone is not enough
· BUT can be established because set prices, forced customers to pay, gave orders (including to be courier, store drugs)

· Indirect control not met ( because no proof that underlings, or that “underlings” were doing work for the top boss
Multiple Convictions and CCE
· Hard because double jeopardy designed for crimes that had a specific act
· Blockburger test: elements test on whether the offense charged involves different elements (thus cannot be prosecuted later for lesser included offense)
· Successive punishments: here Blockburger test only a tool of statutory construction, not a rule, state legislatures can provide as many punishments for a single offense as they desire, assuming clear legislative intent, Missouri v. Hunter (US 1983)
· Jeffers v. US (US 1977) no double jeopardy to charge §846 conspiracy drug crime and §848 CCE in single trial, but because ∆ motioned to keep trials separate
· H:  BUT Brown does have exceptions ( (1) an exception when all events necessary to the greater crime have not taken place at time prosecution begin, (2) exception if ∆ asks for separate trials on greater and lesser offenses and fails to raise the issue that one offense might be a lesser included offense of the other
· But there is a cumulative-punishment problem with the fines

· Ianelli says test is to see whether Congress intended to punish each of the crimes separately ( in this case Congress did not (basically because already sentenced so harshly with §848, legislative history is inconclusive)
· Dissent: see Brown rationale
· Brown v. Ohio (US 1977, decided same day as this case, joyriding and theft) establishes general rule that Double Jeopardy Clause prohibits State or Federal Government from trying a ∆ for a greater offense after it has convicted him of a lesser included offense
· Ianelli v. United States (US 1975) applying Wharton Rule (“An agreement by two persons to commit a particular crime cannot be prosecuted as a conspiracy when the crime is of such a nature as to necessarily require participation of two persons for its commission.”)

· here a charge of conspiracy and a charge of engaging in an illegal gambling business (involving 5 or more, §1955)

· Court (Powell) holds that can be convicted of both offenses, notes that traditionally can be convicted of the conspiracy and the substantive crime with separate convictions and multiple punishments
· Rutledge v. United States (US 1996) unanimous court finally actually holds that §846 is a lesser included offense of §848, using Blockburger test (not Wharton’s Rule)

· But can use a previous conviction for drug offense!!  See next case:
· Garrett v. United States (US 1985) (convicted of imported MJ in WA, then charged for CCE in FL)
· Separate offense b/c Blockburger only rule of statutory construction, but legislative intent here is clear
· Otherwise government could prosecute when later became aware of CCE
· Not Double Jeopardy violations b/c unlike continuous course of conduct in Brown, here many wholly separate violations over 5 year period (so cannot be that can continue offenses after 1st conviction, but have conviction precluded)
·  Multiple punishments? Presumption is that cumulative offenses allowed, Congressional silence does not upset the presumption

· cumulative punishments make sense because addressing different substantive dangers

· O’Connor concurrence: notes tension with Brown, adopts balancing test
· Where ∆ continues to commit crimes after his prosescution, government cannot be precluded from using the previous conviction to prove a continuing offense
·  Stevens dissent: Government should not be able to reuse the particular transaction already convicted for
· Brown exception on new/additional facts inapplicable here because WA proseciturs fully aware of events in FL

· Rutledge v. United States (US 1996) (again, §846 conspiracy and §848)

· Rutledge says that Garrett is inapplicable, because here we have two statutes which are both conspiracy-like (conspiracy and CCE) so not clear legislative intent that authorizing multiple prosecutions/punishments

· BUT US v. Cole (4th Cir. 2002) (VA/FL) upholds later CCE conviction after earlier drug conspiracy conviction, because a different conspiracy : facts and circumstances test: doesn’t mean can reprosecute just because some new evidence, but can reprosecute when “an entirely new dimension of criminal misconduct implicating separate offenses”
· Cole and Felix and Garrett suggest that Brown v. Ohio’s lesser included offense analysis is good for a single-course of conduct, is less helpful in analyzing multi-layer conspiracies 

CCE and Accomplice Liability
· typically law finds no distinction (18 USC §2(A)), except for “aiders and abettors” after the fact, but here the statute is aimed directly at the kingpin
· US v. Pino-Perez (7th Cir. 1989) (here much bigger supplier convicted of aiding and abetting a CCE) finds same accomplice liability for assisting kingpins
· Recognized Exceptions to aider and abettors rule applies to all criminal statues:
· (1) where the crime defined to require participation of others ( this eliminates CCE employees (otherwise no incremental deterrence for kingpin as compared to his lowest level employees) Wharton’s Rule
· (2) victim of crime (for instance extorted into aiding and abetting)

· (3) member of group protected by statute (woman transported in Mann Act)

· will not create a 4th exception for those assisting a drug kingpin
· Notes 2nd Cir. in Amen and Benevento say no accomplice liability ( rejects, concerned would have to litigate applicability of §2 to every statute, which is counter to purpose ( whole point of §2 is that Congress need not be clear
· To be aider and abettor must also want the crime to succeed (not just renting)

· Will not ignore mandatory minimums on this statute either, overruling Ambrose (for policeman who aids and abets)
· Easterbrook dissent: ridiculous, assistants outside the CCE treated like kingpins, assistants inside get lower sentences, ∆s will fight to be “supervised”
· US v. Hill (6th Cir. 1995) District Court relied on Amen in a gambling (§1955, another 5 or more statute) abettor case (retailers who allowed illegal betting machines to be installed at their stores), to dismissing aiding and abetting charges 
· Finds disarray in courts applying accomplice liability to complex criminal statutory crimes
· States that Congress has left crafting accomplice liability to the courts for specific statutory crimes
· Bettors should not be criminally liable under §2 ( in addition to mens rea (to distinguish wheat from chaff) of getting to succeed, for §1955 must also “conduct/finance/manage” the business
· note, different than 7th Cir., allowing managed to be aiders and abettors when also have part in management

· US v. Herrera (4th Cir. 1994) government has strong evidence that ∆ was principal in violation of CCE, ∆ attorney wants instruction of “aiding and abetting” as a lower included offense, and jury convicts of “aiding and abetting” ( then wants collateral relief after Amen ( denied, invited error

Forfeiture (instrumentalities, contraband, proceeds)
· Russello v. US (US 1983) (arson to collect fire insurance) what is meaning of “any interest [∆] has acquired . . .in violation of section 1962” mean in forfeiture provision (§1963(a)(1), profits and proceeds from racketeering constitute an “interest” (necessary conclusion given Turkette
· Congress later amends statute to confirm Rusello, and proceeds derived included
· Costs of buying cocaine not deducted, but rents to innocent landlords may be
· Burden of Proof:  US v. Vera (7th Cir. 2002) Easterbrook: Apprendi does not disturb rule that forfeiture is constitutional when supported by preponderance of evidence, Not affected by Apprendi because no statutory maximum
· Vesting Provision and the Rights of Bona Fide Purchasers
· §1963(c) – US gets right to property upon commission of crime (relation back), so if that property is sold by ∆ to another, property is still subject to forfeiture unless transferee establishes at hearing that (1) bona fide purchaser for value, (2) at time of purchase was reasonably without cause to believe property was subject to forfeiture
· Buena Vista (US 1993) (in rem proceeding, applicable only to civil forfeiture) (respondent given $240,000 in drug money for house) non-bona fide purchaser for value can raise an innocent owner defense (because statute only said “owner”), and need not acquire property before drug transaction occurred (because this would emasculate defense)
· Earlier forfeiture of ships in piracy regardless of innocent owner stemmed from fact that property itself had been misused 
· “Relation back” argument (that ∆ never got property, b/c vested in government upon illegal act) rejected to eliminate innocent owner defense

· because inequitable, and would kill defense Congress created
· H: Relation back – only goes into effect after Government wins the forfeiture (in order to get interest etc. from that point), but this win does not come until overcomes innocent owner defense

· Scalia concurrence: if legal title really vested at moment of act, would never need a forfeiture proceeding, government could just take
· Kennedy dissenting: property had already related back to government before respondent took ownership, Government had title ( cannot create good title by donating it to someone else, drug dealers will use this loophole
· Bennis v. Michigan (US 1996) – Bennis having sex with prostitute in a car, forfeiture of car but Mrs. Bennis is joint owner, Long precedent that property may be forfeited by reason of use, even if owner did not know it was being put to such use ( essentially became an instrumentality (which is no different than contraband)
· Thomas concurs: inequity, but history requires
· Stevens dissent: punishing the innocent, what about hotel/airplane where prostitute plies trade? ( not instrumentality because this not principal use
· Bennis line is actually of limited significance in federal forfeitures because Congress has included protections for innocent owners in statute

· In fact a uniform innocent owner defense across Federal civil forfeiture law, Civil Asset Forfeiture Reform Act of 2000  (18 USC §983(d))

· Innocent owner claimant has burden ( good when (a) didn’t know, (b) when found out did all possible (inc. law enforcement) to revoke permission to use property
· If interest acquired after illegal conduct, must be (i) bona fide purchaser for value, (ii) at time of purchase did not know and could not reasonably believe

· If gave nothing for property, still ok if its is (i) primary residence, (ii) would deprive of shelter, (iii) property not traceable to proceeds of criminal offense, AND (iv) acquired interest by marriage (and some other marital time ways), and even then interest is only what necessary to get reasonable shelter in same community

· Can never be an innocent owner of contraband

· If find an interest, court may sever the property, transfer property to government with government to pay, permit innocent owner to stay but subject to a lien

· Buena Vista led to drug dealers passing forfeitable property to family members, which means government starts to shift to rely on criminal forfeiture (like RICO §1963c), which require bona fide purchasers (as does not civil forfeiture under CAFRA)
State-Created Property Rights
· US v. Hooper (9th Cir. 2000) forfeiture, wives want to assert 50% interest in forfeited items under CA community property law, 9th Circuit rejects choosing relation back (never had title)
· Buena Vista is not inconsistent, clearly it protects some, but not all intervening interests between the time of the crime and the government perfecting title (otherwise relation back is powerless) ( for criminal forfeiture only bona-fide purchasers protected
Excessive Fines and Forfeiture
· Austin v. US (US 1993) (civil forfeiture to get auto body shop as instrumentality after cocaine transaction, another Federal civil in rem after state conviction) 8th Amendment Excessive Fine Clause applies to civil forfeitures, because punishment
· Applies here, unlike other civil cases with punitive damages, because “intended to prevent the Government from abusing its power to punish”
· Even in rem forfeiture is punishing (say not, which is why innocent owners can still lose property, but really wrongful because original owners were negligent)
· Not proportional, not remedial (instead at least in part punishment)
· Clearly §881 is a punishment, ties to commission of drug offenses, not remedial (like seizure of contraband) ( but even if part punishment, 8th Amendment applies
· Scalia concurrence: in rem justification unnecessary, forfeiture is simply a fine, clearly punitive
· note that in Austin, ∆ was convicted of a state offense, not a federal crime, yet federal forfeiture
· Note that Fourth Amendment applies to civil forfeiture, but Sixth Amendment Confrontation Clause does not (see rest of FN4)

· Basic point that some but not all criminal procedure protections applicable to civil forfeiture (if clause at issue says “criminal proceeding”, then in rem forfeitures not covered)

· Serious inconsistency between Austin (punishment!) and Bennis (not punishment!, so cannot defend)
· Kennedy v. Mendoza-Martinez (US 1963) (stripping citizenship) – H: even if Congress has not provided, some proceedings are so punitive that criminal procedures [like reasonable doubt, which is not civil forfeiture standard] will be applicable ( look to severity, and whether historically a punishment, traditional aims are punishment
· US v. Ursery (US 1996) (Rehnquist) H: not Double Jeopardy to convict and punish ∆ in criminal MJ case, and make forfeit property in a separate civil proceeding

· Austin doesn’t require different result, finds punishment for 8th Amendment, not Double Jeopardy Clause
· US v. Bajakajian (US 1998) (trying to leave without reporting $10,000 ( money to be forfeited? In personam so clearly punishment) An excessive fine in violation of the Eight Amendment? A:  YES!!! Because “grossly disproportionate to the gravity of the offense”
· Not a remedial payment because “loss of information”, not money is lost
· Irrelevant whether money is instrumentality, because criminal proceeding against person
· 8th Amendment ( grossly disproportional test (Cruel and Unusual test) used in order to grant deference to legislature
· only information lost (Sentencing Guidelines punish by only $5000), size of money doesn’t make necessarily worse, no remedial full seizure necessary 
· Kennedy dissenting: Logic of Emerald Stones applies here, that compensating Government for investigating
· Agrees with gross disportionality as test, but misapplied
Excessive Funes and Cruel and Unusual Punishment
· Rummel v. Estelle (US 1980) Rummel sentenced to life after third-strike in Texas (credit card/check, false pretenses, all under $150) Court upholds particularly because recidivist statute, deterrence and incapacitation justify
· Solem v. Helm (US 1983)
· Sentenced to life in prison after 7th non-violent felony conviction in 11 years
· Powell for Court: this is disproportionate sentencing: Factors: objective test: (i) gravity of the offense and harshness of the punishment, (2) sentences imposed on other criminal in same jurisdictions, (iii) sentences imposed for commission of same crime in other jurisdictions
· Harmelin v. Michigan (US 1991) mandatory life imprisonment without parole for possession of 672 grams of cocaine, Court affirms, Scalia (for 2) attacks Solem (no proportionality guarantee)
· Kennedy (for 3) argues stare decisis, gross disproportionality standard (this not)
· White (for 4) says proportionality test in Solem applies
· Ewing v. California (US 2003) ∆ given 25 to life on “three strikes” law for stealing $1200 worth of golf clubs,  Court upholds, O’Connor (Rehnquist, Kennedy) applies Kennedy analysis in Harmelin
· US v. Lippert (8th Cir. 1998) (excessive fine claim in civil forfeiture, anti-kickback statute, some to company though) – regardless not excessive (decided here) , but also Bajakajian stands against, can be remedial even if greater than the harm
Forfeiture and Right to Counsel
· US v. Monsanto (US 1989) (CCE §853 forfeiture) – government may freeze assets even if ∆ wants to use to pay attorney
· Statute unambiguous on this point, says all (cannot imply from silence, particularly as other provisions do allow attorney exception)
· H: see companion case Caplin, Fifth and Sixth Amendments do not require Congress to permit ∆ to use assets adjudged to be forfeitable to pay ∆s legal fees
· Appropriate adjudication of this issue: finding of probable cause that forfeitable
· Caplin & Drysdale, Chartered v. US (US 1989) Fifth and Sixth Amendments allow for freezing/forfeiting assets that ∆ wishes to use to pay for attorney
· No Sixth Amendment right to spend another’s money on counsel (∆ no longer had good title given relation back)
· R: can’t be that criminal acts entitle to right to better counsel
· FN: Lawyer could never ethically be a bona fide purchaser, because lawyer would have to “reasonably believe” that assets were not from drugs, and could not do this after read the indictment 

· Blackmun dissent: “it is unseemly and unjust for the Government to beggar those it prosecutes in order to disable their defense at trial”

· Should refuse to do this because the restraining order is discretionary
· Court is not acknowledging distinction between fact that 6th Amendment does not entitle choice to counsel irrespective of ability to pay, and this case where Government is deeming defendant indigent and depriving him of counsel
· and regardless, with relation back, Government has no property interest until ∆ convicted
· US v. Unimex, Inc. (9th Cir. 1993) different result for corporation because cannot be appointed counsel or serve pro se, and contingency in criminal law is seen as unethical [conflicts of interest, ∆ may want to plead out]
· US v. Moffitt, Zweling & Kemler, P.C. (4th Cir. 1996) (brown paper bag of money) forfeiture is not a substantive element of offense, need not be specified in indictment (Libretti) innocent transferee claim: rejected, evidentiary hearing was held, and District Court reasonably rejected this claim, state claims of detinue and conversion not preempted either [err . . .]
Cyber-Crimes
· presence of phising in a box, 57 million get messaages a year
· Microsoft Spending $1 billion a year on security (16% of its R+D budget)

· US v. Morris (2nd Cir. 1991) H: §1030(a)(5)(A) does not require Government to demonstrate that ∆ intentionally prevented authorized use and thereby caused loss

· “Intentionally” in front of unauthorized access though
· US v. Middleton (9th Cir. 2000) (cost of remedying damage) “one or more individuals” also applies to corporations (damage requirement), damages ok with jury instruction to “resecure” not make better
· statute covers a “protected computer”, which is any computer in interstate or foreign commerce or communication
· §1030 does not define access, but exceeding authorized access does constitute unauthorized access (for instance by circumventing a code-based restriction)
· no court orders required for government to get e-mail, lower REOP because sent to ISP

Federal Sentencing - 28 USC §994
· A number of Federal lower courts hold the guidelines unconstitutional, until Supreme Court upholds constitutionality in Mistretta v. United States
· Nationwide 65% are within guideline range, 17.4% are 5K1, other downward departure 16.8%, upward departure 0.8%

· Steps:

· (1) Maximum statutory sentence determined by looking at applicable offense guideline

· (2) Determine ∆s relevant conduct
· (3) this creates base offense level
· (4) Apply specific offense enhancements (like if ransom demanded for kidnapping)
· (5) Apply any adjustments related to victim, role, and obstruction of justice
· 6) If there are multiple counts of conviction, apply the rules in Chapter 3, Part D (like combined drug amounts)
· (7) Apply and downward adjustments for acceptance of responsibility
· (8) Determine ∆s criminal history category
· (9) sentencing table
· (10) Consider any possible grounds for departure from the guideline range ( substantial assistance comes in here, as well as mitigating circumstances not taken into consideration by Sentencing Commission
· US v. Castellanos (11th Cir. 1990) (∆ says 255 grams in plea, probation officer says 5 kilos, prosecution says the 500 that indicted for, ∆ challenging constitutionality of §1B1.3 on relevant conduct) ( conviction affirmed, “real offense” sentencing was old system, now a “charge offense” but with real offense elements
· Not a violation of Due Process, offered adversarial fact-finding process, trial court still within the statutory maximum of 20 years
· ∆ cannot appeal a discretionary refusal to make a downward departure (§5K1.1, but can appeal a misapplication of the guidelines
· relevant conduct means all relevant to the offense of the conviction, including all facts that occurred during commission of offense, in preparation, or in attempting to avoid detection, plus all harm that resulted
· US v. Watts (US 1997) (convicted of drugs, but acquitted on firearms, but sentence with 2 points for firearm) reverse Appeals decision, can take into account during sentencing underlying charges for which ∆s had been acquitted ( acquittal doesn’t mean innocent, Gov. can relitigate at lower standard of proof
· Edwards v. US (US 1998) (same) BUT the “acquitted” fact must be still part of same course of conduct, and still cannot exceed the maximum statutory sentence for the crime for which convicted
· Important mitigating factors:  acceptance of responsibility
· Note:  cannot depart down lower than mandatory minimums without substantial assistance motion from government - §3553(e)

Downward Departures
· Melendez v. US (US 1996) plea agreement states that will motion from guideline range(§5K1.1) , not statutory (§3553(e))  and Government fulfills only this ( Court thus has no authority to drop below statutory minimum
· Sentencing Commission had no authority to make a unitary motion in this regard
· Wade v. US (US 1992) can there be judicial review on government’s failure to file a motion for downward departure for substantial assistance (whereas here no plea agreement, but pled guilty and assisted) (1190-91)

· Certainly not, §3553(3) and §5k1.1 give government a power, not a duty, to file such a motion
· BUT there can be judicial review if failure to file motion is based on an unconstitutional motive (like race or religion)
· Must have a rational government end in refusing to file motion

· US v. Isaac (3d Cir. 1998) cites Santobello regarding contract principles applied to plea agreements, allows judicial review of whether there was “good faith” (using rebuttible presumption model)
· Koon v. US (US 1996) (Rodney King officer trial) standard of review for departures is abuse of discretion (downward departures made because wrongful behavior contributed, and for other reasons (target of prison abuse, dual prosecution, would lose jobs, low recidivism rate)
· Not allowed for race, class and discouraged for family, education, military
· T: 1) is it ouside the heartland, (2) had Comission forbidden departure, (3) has Commission encouraged departures, (4) has Commission discouraged departures (if so depart only in exceptional cases)

· Discretion in part because better to leave to those who sentence every day (and thus no what is in fact unusual) ( but whether a factor may be considered is a question of law, reviewed under abuse of discretion
· Job, recidivism are not to be considered since already incorporated
· Successive prosecutions and prison abuse OK
· McMillan ( can use judge found fact to increase a minimum

· Apprendi ( judges found facts cannot to increase statutory maximum
· Ring ( Apprendi knocks down judge finding aggravating fact for death sentence
· Harris ( but McMillan survives Blakely
· Blakely v. Washington (US 2004) (Scalia) (∆ kidnaps wife, max. sentence 53 months under state sentencing guidelines, 90 months sentence due to deliberate cruelty, 120 is limit for kidnapping 2nd degree)
· Apprendi holds that Sixth Amendment requires that any fact that increases a penalty for a crime beyond prescribed statutory maximum must be submitted to a jury and proved beyond a reasonable doubt
· For Apprendi purposes, the sentencing guidelines set max. sentence, because additional facts have to be found by judge at lower standard to exceed, violation of 6th Amendment right to jury trial
· Otherwise have to accept labels of “sentencing factors” or determine when went “too far”
· Not finding determinate sentencing unconstitutional, just the form facts found ( indeterminate sentencing OK because ∆ not entitle to lower sentence
· Apprendi rights waivable
· O’Connor dissent: “too far” might be hard, but sacrificing 20 years of sentencing guidelines and Equal Protection they serve for this bright line rule
· Fears going to end up with second full-blown trial
· This sentence was within statutory max., just cabining discretion
· Kennedy dissenting: also throwing out an important judicial/executive collaboration
· Breyer dissenting: sketches the alternatives, thinks most likely is mandatory sentencing with only downward departures (with ∆ arguing for each one)
· More power to prosecutor because can bring out all these issues during jury trial (unless 2 juries, and now getting really expensive)

· Leaving undecided FSG, evidentiary rules, etc.

· Other options? Use McMillan/Harris exception by extending all guidelines out to the maximum of the statute, then allowing aggravating factors to raise the floor
· US v. FanFan (∆s brief) ( issue for Federal Sentencing Guidelines is not one of form, but of effect
· ∆ entitled to FSG maximum because despite name, they’ve never been self-guidance ( they create rights

· jurors capable of making factual findings
· argues against delegation problem: Congress retained much control over these rules (has even drafted some, retains right to reject them)

· advocates severing portions of Guidelines that require judicial factfinding and require juries to make this facts (like Kansas does), don’t make them advisory
· US v. FanFan ( Government’s brief
· Sentencing Commission created in Judicial Branch to channel discretion of sentencing judges
· Apprendi about statutory maximums, but Guidelines can never exceed statutory maximum (because Guidelines are product of a judicial body)
· And if Blakely is read this broadly, should hold that Guidelines are as a whole inapplicable to any case where district court would need to find a sentence-enhancing fact ( grafting on jury trial procedures would change too much, would lead to Sentencing Commission essentially defining offense elements
Antiterrorism
· Major Legislative packages:

· Omnibus Diplomatic Security and Antiterrorism Act of 1986 – mostly to protect diplomatic Missions, creates only one new crime (but a big one, criminalizes engaging in terrorist acts that harm US Nationals abroad, 18 USC §2332)

· Antiterrorism and Effective Death Penalty Act of 1996 – attacks terrorist organizations directly, by providing for freezing assets, forfeiture, and actions against countries that support terrorism and terrorist organization (by prohibiting financial transactions with them, voting against any loans by international organization of which US is a part, etc.)

· The big thing though is freezing the assets of organizations designated as “foreign terrorist organizations”

· Criminalizes provision of resources to designated terrorist organizations
· USA Patriot Act of 2001 – focuses not on new crimes, but strengthening law enforcement by loosening restrictions on electronic surveillance, grand jury secrecy, immigration matters, targets money laundering

· Homeland Security Act of 2002 – creates new department, but no FBI/CIA

· Definitions of terrorism – many different in statute, most common is “a purpose to coerce a government to do something or to retaliate against a government”

· But also done with certain defined crimes, “terrorism-related offenses”, and the “transcending national boundaries” formula of 18 USC §2332b

· FISA definition of “foreign power”, in terms of allowing electronic surveillance relating to “international terrorism by a foreign power or agent of a foreign power” includes “a foreign-based political organization” that is “engaged in international terrorism”
· 18 USC §2339B – makes it a federal crime to provide material support to an organization designated as a “foreign terrorist organization”
· created by AEDPA
· People Mojahedin Organization of Iran, v. US Dept. of State 
· T for designation: (1) organization is a foreign organization, (2) organization engages in terrorist activity, (3) organization threatens the security of US nationals or national security of US

· Once designated, giving material support is a criminal act punishable by up to 10 years in prison under 18 USC §2339B

· Due Process fails, because no connection to US shown, thus no Due Process rights ( therefore look to see if facts asserted meet statutory test (and they do) ( (3) non-justicable, because foreign policy judgments
· Just review information available (websites, hearsay) on whether a terrorist organization to see if rational
· National Council of Resistance of Iran v. Dept of State (DC Cir. 2001) – now a due process violation because no process, just declared without notice and violates a property right
· Matthews v. Eldridge test (interest impinged, threat of erroneous determination, government’s interest)
· pre-determination notice required, unless showing of national security need for post-determination notice, need not disclose classified information, can present 

· hearing also required (not trial, but at least in writing)
Criminal Prosecution under §2339B ( serious mens rea issues
· US v. Rahmani (CD Cal. 2002) Finds statute’s limitation on criminal ∆s ability to challenge the designation to be impermissible, violation of ∆’s rights because deprivation of liberty would be based on an unconstitutional designation
· Finds §1189 designation statute to be unconstitutional on its face, because limits judicial review in a way that deprives Due Process procedural rights, finds DC Cir. Court’s fix to be impermissible judicial legislation

· National security concerns don’t obliterate the Constitution

· Indictment dismissed
· Mendoza-Lopez though held “where a determination made in an administrative proceeding is to play a critical role in the subsequent imposition of a criminal sanction, there must be some meaningful review of the administrative proceeding”

· Says Yakus was a result of wartime exigencies and fact that there was another forum for judicial review of the regulations

· US v. Lindh (ED Va. 2002) ( material support includes offering personnel, which includes offering self (because offering employee-like services)
· Mens rea? Jacobs thinks must be strict liability because impossible to prove . . .
· US v. Goba (WDNY 2002) ( violation of §2339B is crime of violence, enough to hold without bail
· scales v. US (US 1961) – suggests that membership in an organization can be made criminal, depending on what membership entails, cites conspiracy example, as long as specific intent to do violent act
· Boim v. Quaranic Literacy Institute (7th Cir. 2002) – (using the private right of action) finds §2339B definition of “material support” and “terrorist organization” closely enough drawn to protect associational freedoms
· Lynn Stewart Case – judge throws out §2339B charge, finding the statute unconstitutionally vague as applied to Stewart

Material Witness detention
· 18 USC §3144 – all need is affidavit showing that witness had testimony material to criminal proceeding and impracticable to secure the presence of the person by subpoena to get arrest warrant
· but may not be detained of testimony can be adequately secured through deposition

· In re Material Witness Warrant (SDNY 2002) rejects Awedallah that grand jury is not a criminal proceeding within the meaning of ∆3144
Detention of Aliens
Closed “special interest” deportation hearings
· North Jersey Media Group Inv. v. Ashcroft (3rd Cir. 2002) 
· criminal cases open to public, Richmond Newspapers Inc. Virginia (US 1980) (finds implicit in Anglo-Saxon jurisprudence, as well as implicit in First Amendment)

· experience and logic test – (1) has the proceeding historically been open, (2) does openness play a positive role?
· District Court sides with the media using this test, as applied to this administrative proceeding
· Reversed, “logic prong” dictates that national security concerns can override interests in an open hearing and “experience” prong (have long been closed in certain cases)
· Circuit conflict though, 6th Circuit finds that must be open, see next case
· Haddad v. Ashcroft (ED Mich. 2002) closing hearing for national security was ok but 1) failed to make particularized findings on why, 2) Haddad’s counsel should have been given access to evidence Government was presenting in closed proceeding

How Long can a person be held in detention?
· USA Patriot Act adds 8 USC §1226a ( Attorney General to take mandatory custody of any alien who has reasonable belief endangers the national security of the US

· One provision suggests let out in 6 months, but others belief that indefinite detention authorized
Enemy Combatants and Jurisdiction of the Courts
· Rumsfeld v. Padilla (US 2004) (US citizen on US soil)– habeas petition dismissed based on jurisdiction, immediate custodian rule (applicable because this is real actual custody, as opposed to Braden where issue was custody after finished current sentence and Strait custody of records)
· Rasul v. Bush (US 2004) H: US Courts have jurisdiction to consider challenges to legality of the detention of foreign nationals captured abroad in connection with hostilities and incarcerated at Gitmo
· b/c US has plenary and exclusive jurisdiction in Gitmo
· Different than normal war criminals (Eisenstager) because (1) not nationals of countries at war with the US and deny having engaged/plotting in aggression against US, (2) never been afforded access to any tribunal or charged with wrongdoing in 2 years of custody, 
· Hamdi v. Rumsefeld (US 2004) (US citizen in Afghanistan, held on American soil) hold that Congress authorized such a detention, but that Due Process requires that US citizens held on US soil be given meaningful opportunity to contest the factual basis for detention before a neutral decisionmaker
· Authorized detention from Congressional authorization
· But only limited hearing:  Rebutible presumption for government is OK, government need only put forward some evidence that was an enemy combatant, burden shift
· Scalia Stevens and Thomas – either suspend writ of habeas corpus altogether, or full criminal due process, there is no middle ground

· No one is debating that an enemy combatant can be held, just the procedures for classifying as an enemy combatant

· Geneva Convention sets out who is POW, certain obligations for holding POWs ( cannot interrogate, rights to same process as own soldiers, rights to same food

· Why not POW? May want to interrogate, but not fighting a signatory to the Geneva Convention

Classified Information Procedures Act
· Government to disclose redacted or even summarized version, full text version preserved for appeal
· ∆ must notify when will be disclosing classified information

· evidentiary issues worked out in an in camera hearing

· In camera hearings in §6, but ex parte hearings authorized in §4 (and this more often)
· if US loses a motion to issue order preventing disclosure of classified information, information is still to be ordered not disclosed, but indictment is dismissed unless interests of justice would not be served

· US v. Yunis (DC Cir. 1989) hijacking case ( reverses trial court turn over of all transcripts ( ∆ only entitled to information that is (1) relevant and (2) material and “actually helpful” to  own defense and even then (3) balancing analysis
Adequacy of Substitutions

· US v. Rezaq (DC Cir. 1998) (another hijacking) adequacy determination ( abuse of discretion review, but close review since ∆ counsel cannot argue case ( sufficient here
· US v. Fernandez (4th Cir. 1990) proposed substitutions were too generalized, do not show the degree of seriousness Costa Rican government had in specific programs, no abuse of discretion
Ex Parte and in camera vs. in camera
· notes that creation of substitutions is only feature of CIPE which effectively inhibits graymail (∆ saying will release information if don’t drop charges) (177)

· and this only possible due to ex parte review
Security Clearance of Counsel
· US v. Joliff (D. Md. 1981) – notes that security clearance is not mandated for defense counsel, just gives option to Government of lawfully investigating and bringing issues to the courts attention, constitutional

· US v. Bin Laden (SDNY 1999) – here government wants to mandate that all ∆ counsels be subject to security clearance before allowed to see any classified information

· District Court holds that while security clearance not required for all cases where classified information is at issue, neither Congress nor Chief Justice Burger’s regulations foreclosed this option

Foreign Intelligence Surveillance Act
· Differences between FISA and “normal” surveillance rules

· Probable cause requirement – FISA’s probable cause requirement is only that the target is a foreign power or agent of a foreign power (not that crime), foreign power includes group engaged in international terrorism (but this getting back to crime)
· FISA has longer duration (instead of 30 days, has 90 days to 120 days to year), plus no requirement that later notified

· Sneak-and-peak physical searches

· Originally FISA evidence was to be entirely separated and insulated from criminal prosecution, but statute draws no hard lines (192)

· PATRIOT Act authorizes even more sharing

· In re: sealed case No’s 02-001, 02-002 (US Foreign Intelligence Surveillance Court of Review 2002)

· H: FISA Court’s restrictions are not required by FISA or Constitution, so reversed
· Were never in statute, were just DOJ internal rules, though PATRIOT ACT actually adopted the false dichotomy, meaning now sole object of criminal prosecution is excluded
In general
· Rewis v. United States (US 1971) (whether customers crossing state lines was commerce for gambling) often cited for proposition that ambiguity should be resolved in favor of lenity

· Moskal ( applied after resort to language, structure, legislative history, motivating policy
· Also a presumption that not changing federal-state balance

· Important Statutes:

· Mann Act: one of first important federal laws in terms of expansion

· Punishes anyone who transports in interstate commerce who transports a woman or girl for debauchery or immoral purpose

· Concern about “white slave traffic”, commercial sex

·  But many cases have to do with private parties

· Consumer Credit Protection Act: – high penalties for extortionate practices in credit (i.e. loan sharking)

· Due to concerns over organized crime

· A Congressional finding hostile to exclusionary rules!

· Is it Court’s prerogative to question the findings?  And how to do it, do you ask the proponent for data?

· Omnibus Crime Control and Safe Streets Act of 1968 – punishment up to 10 years, any felon (fed or state) cannot possess a firearm for the rest of their lives (even if not connected to crime), with jurisdictional nexus . .

· Travel Act – first act that RFK had drafted

· Traveling to facilitate any unlawful activity, a 5 year penalty (now increased to 20 years in 1994)

· Unlawful activity is a specific list of crimes (picked organized crime groups)

· 18 USC §2314 – punishes interstate transport of stolen goods, or forged/counterfeited stuff

· Hobbs Act –punishes extortions and robberies affecting interstate commerce, also used for corruption and bribery

· 18 USC §1001 false statements (Yermein) a big law, will come back to this statute (an important statute)
· 21 USC §841 unlawful to knowingly or intentionally to manufacture, distribute possess with intent to distribute (or counterfeit substance), penalties up to 20 years

· §844 – simple possession (up to 1 year in jail)
· §846 – attempt and conspiracy statute

· §863 – drug paraphernalia (applied which primarily intended in manufacturing, injecting, inhaling etc. a controlled substance)

· §952 – drug importation (and §953, export)
