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INTRODUCTION 

A. Reasons to regulate

1. The need to control monopoly power—where there’s natural monopoly (i.e. more efficient to have a monopoly), govt will decide who monopolist will be and how much they can charge

2. Information defects, i.e. the need to compensate for inadequate information 

3. Externalities (spillover) 

4. Excessive competition 

5. Scarcity—not enough of something and it needs to be parceled out—e.g. broadcast frequencies

B. Limits on agencies 

1. DP Clause 

2. Separation of powers

3. Organic statute 

4. Cross-cutting statutes—esp. APA 

5. Executive Orders 

6. Agency’s own regs 

7. Admin common law 

C. Congress creates agencies—once created, Congress can control by: 

1. Alter funding 

2. Narrow agency’s power 

3. Eliminate 

THE CONSTITUTIONAL STATUS OF ADMINISTRATIVE AGENCIES 

I. NONDELEGATION

A. Nondelegation concerns what limits there are to Congress’s handing over legislative power to the President (in reality, to an agency) 

B. Basic rule: As long as Congress has established an intelligible principle to guide and limit an agency’s action, then Congress’s handing over power to the agency is permissible (J.W. Hampton)

C. S Ct has found Cong violated nondelegation doctrine, i.e. no intelligible principle in just two cases

1. (Panama Refining Co., p.42 (1935) 

2. (ALA Schechter Poultry, p. 43 (1935)—Ct strikes down a code of fair competition—impermissible delegation of legislative power for Congress to allow Pres to come up w/ codes 

--It wasn’t Dept of Ag who wrote the Code, but rather members of the poultry industry (and Pres then rubberstamped)—really a delegation to private parties 

D. (Amalgamated Meat Cutters, p. 47 (DDC 1971)—Ct upholds Economic Stabilization Act and rejects (s’ claim of unconstitutional delegation by Congress to Pres

--Text of act is slim: Cong authorizes Pres to stabilize rents, prices, wages and salaries—very little in statute says when, whether, how to do so 

(Ct’s methodology fairly typical: 

--Ct reads meaning into statute by looking at legis hist, nature of the problem, past examples of similar regulatory efforts 

--Stresses rulemaking is in public, not private, hands

--Agency will be producing regs that will ties its own hands 

(If this delegation is okay, it’s hard to imagine what wouldn’t be 

E. (The Benzene Case, p. 54 (1980)—OSHA standard limits exposure of workers to benzene 

1. Section that provides guidance w/r/t toxic materials: OSHA required to set exposure limits of toxic materials in workplace that would “most adequately ensure, to the extent feasible…that no EE will suffer material impairment” of health; also, a lot of congressional punting w/r/t definition of standard  

2. Ct (Stevens)—Based on definition of standard in OSHA (Act), OSHA required to act only against significant health risks, but can’t go beyond that (b/c it would then be nondelegation violation); but Ct says it doesn’t have to decide if there’s an implicit cost-benefit standard in the statute (as (s claim) 

3.  Rehnquist (concurrence)—this violates nondelegation doctrine 

F. Why Congress doesn’t set standard itself:

1. Lacks time and expertise 

2. Allows Cong to take credit and avoid blame 

G. But sometimes Cong does severely tie the agency’s hands, i.e. not always broad delegations of power—reasons:

1. Growth of congressional staff

2. Distrust of agencies—esp. big problem w/ divided govt 

3. Distrust of agencies by interest groups 

H. Fed cts remain totally uninterested in a nondelegation doctrine w/ any teeth

I. (American Trucking Assns, handout (DC Cir. 1999)—Challenge to revisions to two NAAQS promulgated by EPA (informal rulemaking), which will result in increased compliance costs; ct holds regs invalid and sets them aside   

1. Ct says violation of nondelegation doctrine b/c no intelligible principle, i.e. we don’t know how EPA picked the number it picked 

2. Case remanded; agency told to come up w/ standard to explain why it chose this number—supposed to provide an intelligible principle 

--Counterarg: Under nondel doctrine, Cong supposed to provide intelligible principle

--Ct’s response: this satisfies rationales behind nondel doctrine: JR; consistency—saying nondeleg doctrine about creating standards for agencies, and giving cts something to look at 

--But consistency argument doesn’t work well here: standard EPA sets applies nationwide

3. Under this case, if new administration takes office, agency can’t find new intelligible principle for promulgating regs—otherwise, point of ensuring consistency over rulemakings is lost  

4. What’s odd here is that Cong is left out of this analysis—what makes it an impermissible delegation can be cured w/o Cong doing anything 

5. This opinion inconceivable before Chevron (in past, ct read meaning into statute; now agency does that), which Wms acknowledges

--Chevron has overwhelmed nondeleg doctrine if this opinion is rt   

II. LEGISLATIVE VETO 

A. 3 elements:

1. Statutory delegation of power to Executive 

2. Exercise of that power by Executive

3. Reserved power in Congress to nullify that exercise of authority 

B. (INS v. Chadha, p. 81 (1983)—Under statute, either House or Senate can veto AG’s decision to suspend an INS deportation; House exercises legislative veto over AG’s decision to suspend Chadha’s deportation 

1. Ct strikes down legislative veto: this is legislation, and it fails to conform to the presentment and bicameralism requirements—formalist 

2. Burger never adequately explains why this is legislation 

--W/o legislative veto, AG makes final decision—no presentment or bicameralism there, so why isn’t that an unconst. delegation? 

3. White dissent (functionalist): status quo (deportation) doesn’t change unless House, Senate and Pres agree 

C. Ways Congress nevertheless maintains ctrl over agencies

1. Law that says agency must, when it makes a rule, send it Cong, which has 60 days to review it (actual veto here is ordinary legislation, i.e. not a legislative veto)—but not one regulation has been brought under this 

2. Highly specific legislation 

3. Budget 

4. Oversight hearings

5. Appointments 

a. Superior officers: Pres has power, w/ advice and consent of Senate, to appt heads of depts and all other officers of the US 

b. Inferior officers: Pres might advice and consent of Senate, or maybe Pres appoints on his own, or depts appt, or cts appt 

D. While Const silent w/r/t who can fire (except for impeachment), seems Pres alone can fire—intrinsic part of exec power; implicit in Pres’s obligation to take care that laws are faithfully executed 

III. EXECUTIVE CONTROL GENERALLY 

A. (Myers, p. 72 (1926)—Statute requires Senate advice and consent for removal of a postmaster; Pres fires postmaster w/o consent of Senate 

(S Ct strikes down provision requiring Senate consent as unconstitutional—says you have to leave the Pres a free hand w/r/t people doing anything impt, i.e. Senate can’t participate in removal decisions  

B. (Humphrey’s Executor, p. 74 (1935)—FDR fires an FTC commissioner—7-yr term, can be removed only for cause 

1. Holding: Congress can limit Pres’s removal authority in this way, i.e. Congress can create independent agencies 

2. Ct distinguishes Myers by making distinction b/w purely executive officials (as in Myers) and quasi-legislative/quasi-judicial officials (as in Humphrey)
3. Whereas in Myers Cong injected itself into the process, here it just limited the Pres’s freedom of action

C. (Weiner v. U.S., p. 76 (1958)—Eisenhower fires commissioner of War Claims Commission, who’d been appointed by Truman

1. Holding: Eisenhower can’t fire him even though statute silent on it—the adjudicative nature of the Commissioner’s duties determined the need for some insulation from removal 

2. Judicial stance here is even stronger than in Humphrey’s

3. Can’t square this decision w/ part of Myers where ct says Pres can fire adjudicator b/c he doesn’t like the trend of decisions or a particular decision 

D. (Bowsher v. Synar, p. 89 (1986)— Gramm-Rudman establishes targets for what deficit had to be; if Cong didn’t get there, then automatic spending cuts; power given to comptroller general if Cong can’t reach targets—has authority to make cuts to get budget down to targeted figures

1. Holding: The provision is unconstitutional b/c CG could only be removed by Cong, yet he engaged in an executive function 

(“Congress cannot reserve for itself the power of removal of [an executive officer] except by impeachment”—Congress can’t be involved in the removal decision
2. Theme: it’s one thing for Cong to hand over authority or limit another govtal organ’s power, but another for Cong to take that power onto itself

3. White dissent: CG not really Congress’s agent b/c CGs in reality are never fired 

E. (Mistretta v. U.S., p. 92 (1989)—S Ct upholds the constitutionality of the U.S. Sentencing Commission—Ct says allowing Pres under some circumstances to remove fed judges from the commissions poses negligible threat to judicial independence (didn’t discuss case in class) 

F. Basic federal agency consists of presidential appointees—2 types of agencies:

1. Independent agency—multi-member commission at head (e.g. 7 people), appointed by Pres (subject to bipartisanship requirements), members can only be fired for cause (basically life tenure), term doesn’t correspond w/ Pres’s  

2. Executive agency—one person at the head, who can be removed at will by Pres (and resigns or is fired at end of Pres’s term, so new Pres can appt new head)—e.g. all cabinet depts

G. General points

1. When Ct strikes down anything on sep of powers grounds, it’s saying it doesn’t matter that all the branches agree on this 

--Notion of nondelegable constitutionally assigned tasks is part of const doctrine; issue becomes which powers are delegable 

2. It’s a different issue if Cong, rather than Const., tells Pres to do something (i.e. delegates to Pres), and Pres has an exec official do it

--Under 3 USC 301, the Pres can delegate any task a statute gives him 

3. Statute that hands power to agency rather than to Pres: once agency promulgates a standard, it’s valid 

--E.g. Sec of Labor assigns taks of writing standards in benzene case—Pres can’t tell Sec of Labor what benzene standard should be, i.e. once agency promulgates a standard, it’s valid

--Might argue that b/c Pres can fire, e.g., Sec of Labor, it doesn’t matter that Pres can’t tell Sec of Labor what to do—but in reality, Pres would pay a political price for doing it 

IV. CENTRALIZED EXECUTIVE REVIEW 

A. Executive Orders: 12,291 (Reagan) and 12,866 (Clinton) 

B. Heart of EO 12,866 is centralized review of regulations
C. All of this is under OIRA (part of OMB) 

D. Sections of EO 12,866, p. 106 

1. §3(e): doesn’t cover adjudications

2. §3(f): significant regulatory action

--§3(f)(1): most impt factor: Covers action likely to result in a rule that may have an annual effect on the economy of $100m or more, etc.: annual effect usually means compliance costs 

3. §6(a)(3)(B) & (C)

a. Things agency must give OIRA: description, why it’s needed, costs and benefits, consistent by statute, promotes Pres’s priorities 

b. W/r/t promoting Pres’s priorities: “To the extent permitted by law…”—acknowledgement that the organic statute ctrls, i.e. if agency has taken this precaution regardless of cost (b/c directed by organic statute), that trumps 

4. §6(b): OIRA supposed to provide meaningful guidance and oversight—doesn’t include the authority to invalidate a regulation; just gives it back to agency to revise 

5. §7: If OIRA and agency can’t work it out, it gets kicked back to Pres 

E. Arguments why Pres should be key decisionmaker:

1. Accountability 

2. Constitutional allocation of authority: Vesting, Take Care Clause, Appointments Clause, Opinions in Writing Clause (Pres has power to receive communications in writing from heads of depts)

3. Might get better policy

(Need some kind of central review to keep everything coordinated—consistent, coherent, nonduplicative policy 

F. Both Exec Orders only apply to executive agencies—but Pres nevertheless influences indep agencies:

1. Pres appts (in particular, picks the chair)

2. Agency (including indep agency) legislative recommendations go thru OMB 

3. President’s role in budget process: has some ctrl over indep agencies’ budget

4. Useful for agency to have Pres on its side

5. Agencies (including indep agencies) depend on DOJ for representation in ct 

--DOJ sometimes declines to initiate an action the agency wants to adjudicate; DOJ writes briefs, etc.

V. AGENCY POWER TO ADJUDICATE 

A. Why agencies adjudicate: they gain experience in these types of cases, so more accurate results; enhances uniformity; streamlined, faster procedures; agency has an overall take on a regulatory program; also, w/r/t new program, more hospitable to program’s goals than ct would be

B.  (Crowell v. Benson, p. 125 (1932)—federal statute sets up workers comp scheme w/ a few distinctions from state workers’ comp schemes, e.g. much higher compensation payments; ( hurt on boat, and Commission tells ER he has to pay certain amt; looks like a lawsuit, but statute sends the dispute to an agency, which adjudicates 

1. Ct allows the agency adjudication to take place

2. Govt has to provide various procedures b/c of due process requirement, but not necessarily a ct proceeding 

3. Larger problem: Const places adjudicatory power in Art III cts—nevertheless, Ct holds that in certain circumstances, you can hand limited adjudicatory responsibility to agencies 

4. Agency determination subject to jud rev in cts—but not a trial de novo

--Reviewing ct just decides legal issues, i.e., agency is finding facts  

5. Ct also says constitutional or jurisdictional facts must be determined by the cts—now basically a dead letter 

6. Ct both relieves itself of work and maintains impt power—good predictor of outcomes in these types of cases 

C. After Crowell, much of the law can be summarized as: Cong is permitted to delegate adjudicatory functions to an agency if and only if there is jud rev to ensure that agency has followed the law and found the facts in a reasonable manner

Public Rights vs. Private Rights 

A. Distinction

1. Public rt: a rt an individual has as against the govt

2. Private rt: involves two private parties 

B. Taking things away from Art III judges:

1. Most difficult in private rts case

--Crowell shows that some private rts cases can be handed to agencies—ct has ctrl over questions of law, and does some de novo factfinding 

2. Cts much more willing to hand over public rts cases to agencies—based on idea that Cong doesn’t have to create a rt against the govt and if Cong does so, it can decide how that rt will be decided 

C. (Marathon, p. 131 (1982)—Holding (Brennan, plurality): Unconstitutional for Congress to give bankruptcy judges power to hear and decide all legal controversies arising in or related to bankruptcy proceedings 

1. Brennan says a private rt created by Cong is one as to which Cong has some discretion about the allocation of decisionmaking authority

2. Formalist sep of powers analysis

3. Brennan’s definition of public rt is broad: rts that arise b/w the govt and others

D. (Schor, p. 134 (1986)—Ct upholds Congress’ grant to CFTC to adjudicate ordinary state law K claims b/w 2 individuals, despite Congress’ allowing CFTC to adjudicate state law counterclaims brought by brokers  

1. Functional analysis

2. This decision in effect repudiates Marathon—Ct says public right-private right distinction is not determinative for Art III purposes  

3. Purposes of Art III: 

a. Personal—providing a forum to indiv litigants

b. Structural—preserving roles of cts in the constitutional scheme 

(Individual litigant can waive a personal but not a structural rt 

(Ct asks if it interferes w/ Art III cts’ ability to do their job, i.e. w/ core functions of Art III adjudication, to take this small thing away from them, and concludes it does not 

E. Limitations on agency adjudications of private rts 

1. Some ultimate jud rev (de novo review), particularly on questions of law 

2. Judicial determination of jurisdictional or constitutional facts (synonyms)—this isn’t same as need for forum to hear a constitutional claim

a. Rare for cts to insist on authority to decide const facts—basically a dead letter today 

F. (Thomas v. Union Carbide, p. 136 (1984)—Ct upholds congressional delegation to EPA to adjudicate controversies among pesticide-makers about how much compensation-for-info one should pay another

(Unanimous Ct thinks a public rt is one created by statute—Ct seems to go too far???????????

The Seventh Amendment 

A. Requires trial by jury in case at common law 

B. Also extends to statutory causes of action that look like common law causes of action 

C. Granfinanciera, p. 141 (1989)—Ct says a bankruptcy trustee’s rt to recover a fraudulent conveyance was more accurately characterized as a private rt, so bankruptcy ct’s adjudication of the matter was unconstitutional 

--7th Am prohibits delegating private rts to tribunals sitting w/o the aid of a jury—seems to return to public/private distinction abandoned in Schor  

D. In practice, hasn’t been a significant bar to agency adjudication

STATUTORY PROCEDURAL REQUIREMENTS   

I. DUE PROCESS, APA, AND THE DISTINCTION B/W ADJUDICATION AND RULEMAKING

A. Due Process Clauses

1. Incorporation—whatever Bill of Rts requires of fed govt is required of states (incorporated) via 14th Am 

2. Substantive DP 

3. 5th Am DP Clause—No EPC that applies to fed govt; antidiscrimination principle against fed govt discovered in 5th Am DP Clause (EP component of 5th Am DP Clause) 

B. (Londoner v. Denver, p. 552 (1908)—City Council orders paving of streets if majority of owners w/ prop fronting on the street ask for it; Bd of Public Works apportions costs among prop owners

(( says they’re charging too much; says DP violation b/c he wasn’t afforded the constitutionally required procedures

(Holding: DP violation—city has to afford each owner an evidentiary hearing 

--Ct seems to mean oral presentation required, but doesn’t seem to require witnesses and cross-examination 

C. (Bi-Metallic, p. 554 (1915)—State agency increases valuation of all prop in Denver by 40% for prop tax purposes

1. No opportunity for any prop owner to be heard—Ct upholds

2. Accountability 

a. Fact that large number of people affected means we can rely on political process

b. Also, relevant actor is elected official—if elected, rather than unelected, official making the decision, then opp to be heard is less impt

3. Also, impact on person affected is same no matter how many people affected

4. DPC doesn’t apply to legislatures (i.e. can’t say Cong denied DP), and DPC doesn’t apply to legislative sorts of decisionmaking, which includes rulemaking 

5. Distinction b/w adjudicative facts and legislative facts: Question becomes whether the affected party has something relevant to say 

D. (S’ern Railway v. Virginia, p. 558 (1933)—Highway Commission requires ( to eliminate some of his railroad tracks

1. Ct holds that some kind of hearing required

2. Ct says state legislature could pass a law, w/o hearing, saying certain crossings must be eliminated, but that highway commissioner must offer opportunity for hearing 

3. Converse of Bi-Metallic: DPC requires that agency, unlike a legislature, requires a hearing
4. At rulemaking stage, no requirement of hearing b/c it’s a legislative-type action; but when agency makes determination w/r/t specific affected party (e.g. railway), then party has rt to some kind of hearing w/r/t specifics of its situation (e.g. accidents)
E. The Distinction b/w Adjudication and Rulemaking 

1. §551(4)—defines rule: basically, something that looks like legislation 

a. Rulemaking tends to be general, prospective and often a matter of policy

b. Adjudication tends to be specific (particular to an individual); retrospective; and an interpretation and application of existing legal requirements, usually in context of dispute b/w specific parties 

2. §551(5)—rulemaking: promulgation of rules; §551(7)—adjudication: promulgation of orders

--License: defined as an order 

F. Summary of Each Type 

1. Notice and Comment Rulemaking (Informal Rulemaking)--§553: When an agency is going to issue a rule, it has to give general notice (553(b)) of its plan to do so; affected parties have to be able to submit comments; after receiving comments, agency issues final rules (and explains rules and considers comments) 

2. Formal Rulemaking--§553(c): instead of accepting comments, follow 556 and 557 

--Applies to rulemaking “required by statute to be determined on the record after opportunity for an agency hearing”
--Full-fledged hearing before ALJ w/ witnesses, cross-examination, etc. 

3. Formal Adjudication--§554: follow 556 and 557

--Applies to an adjudication “required by statute to be determined on the record after opportunity for an agency hearing” 

--Requirements of notice to affected parties; opportunity to make arguments, present evidence before ALJ

Does organic statute require decision on record after opportunity for hearing?

Yes 




No

	Rulemaking
	Formal rulemaking 

§§553(c), 556-557
	Notice-and-comment rulemaking

§553 

	Adjudication 
	Formal adjudication 

§§554, 556-557
	Informal adjudication—ignore 


II. THE CHOICE B/W RULEMAKING AND ADJUDICATION 

A. National Petroleum Refiners v. FTC, p. 569 (DC Cir. 1973)—FTC proposed regulation requiring gas stations to post octane ratings on gasoline pumps; (s challenge the regulation 

(Holding: FTC has power to promulgate rules defining meaning of statutory standards, i.e. standards established in organic statute 

B. Advantages of rulemaking over adjudication:

1. Conserves agency resources b/c eliminates need to relitigate—more efficient  

2. Eliminates unfairness of trying to est. rule for entire industry based on a single (’s case 

3. Opens up process of agency policy innovation to a broad range of criticism, advice and data

4. Establishes a bright-line standard: Greater certainty to businesses subject to agency’s power

5. Reduces delay in implementation of regulatory policy  

C. Disadvantages of rulemaking

1. Inflexibility (doesn’t address unanticipated circumstances well) 

2. Cts make better decisions when confronted w/ an actual case and not deciding principles in the abstract 

3. Lose the advantages of the “adversariness” of adjudicatory proces

D. Under §556(b), 3 possibilities for who presides: agency (head or group at head of agency), one or more members (very rare), or ALJ (the norm) 

E. Formal Rulemaking or Adjudication  

1. Agency hearing very similar to a civil trial: testimony, witnesses for both sides, exhibits, direct and cross ex, ruling on objections 

2. Not subject to Fed R Evid

3. §556(d): Proponent has BOP—in enforcement proceeding, proponent is agency; proponent usually the agency in case of rule, too

4. At end of hearing, ALJ makes a recommended (aka initial) decision; then agency makes final decision

--§557(b): Standard of review: agency has all power it would have in making the initial decision  

F. Differences b/w formal rulemaking and formal adjudication: 

1. §556(d): In rulemaking (and some kinds of adjudication), can have written evid 

2. §556(b): In rulemaking, can skip ALJ’s recommended decision and just let agency decide

III. FORMAL ADJUDICATION

A. Separation of Functions w/in the Agency Staff w/r/t Adjudication 

1. §554(d): insulates ALJ from rest of agency—in particular, ALJ not supposed to consult w/ anyone, can’t be working for someone in the agency w/ investigative or prosecuting functions, and can’t himself be involved in such functions 

--Only applies to adjudications 

2. (Wong Yang Sung, p. 752 (1950)--( claims that, while statute doesn’t say “on the record after opportunity for hearing,” the Const requires a hearing, which means 554(d) is triggered 

(Holding: 554 is triggered whenever a full-fledged hearing is required, whether by statute or Const—based on belief in value of separate functions

B. Ex Parte Contacts in Formal Adjudications—b/w ALJ and party to the proceeding or an interested person (who may or may not be a party), off the record, w/o opportunity for rebuttal

3 relevant provisions:

1. §556(e)—“The transcript of testimony and exhibits, together w/ all papers and requests filed in the proceeding, constitutes the exclusive record for decision”—most explicit example of requirement of decision on record after opportunity for hearing 

2. §554(d)—ALJ can’t consult a party or person on a fact in issue w/o giving everyone a chance to participate

--Contact the other way is okay, i.e. party can contact ALJ 

--Doesn’t apply to rulemaking 

--Has to be w/r/t a fact in issue 

3. §557(d)—specifically forbids ex parte communication 

--(d)(1)(a) and (b) cover contact in either direction 

--Can apply to either formal rulemaking or formal adjudication 

--Type of communication that’s prohibited: broader than fact in issue 

4. Ex parte communication in violation of this provision doesn’t necessarily irretrievably taint the proceeding—557(c) & (d) address this: such a communication must be put on the record, there must be opportunity to rebut, and the particular party can be thrown out 

IV. FORMAL RULEMAKING

A. Formal rulemaking is basically same as formal adjudication, w/ 3 exceptions—in formal rulemaking:

1. All evid in writing 

2. Can skip ALJ’s recommended decision 

3. Notion that ALJ not supposed to talk to anyone, etc., doesn’t apply (separation of functions) (but govt in sunshine stuff applies) 

B. Formal rulemaking is very rare 

C. (Florida East Coast Railway, p. 576 (1973)—ICC rule requires railroads to charge to borrow another railroad’s freight cars; ( railroad says this is procedurally invalid, and says it’s entitled to a hearing b/c ICC requires “hearing” 

1. ICC’s use of hearing might trigger formal rulemaking requirements under 556 and 557—Ct rejects this, b/c statute doesn’t say “on the record after opp for agency hearing” 

2. Ct says it’s not saying that those words must be there, i.e. other language might trigger formal requirements

--But as a practical matter, underlying statute will have to use the magic words 

3. Under APA, fact that it’s a rulemaking rather than an adjudication doesn’t matter—both use same magic language to trigger formal requirements

4. Formal procedures more valuable for adjudication, so greater tendency to find them triggered in adjudication—Ct’s impulse is toward formality in adjudication 

5. Shift from adjudication to rulemaking largely made possible by this case 

D. APA itself never requires or forbids formal rulemaking—it’s all based on background statute 

E. Presumption against formal requirements in rulemaking, and favor of them in adjudication—language in a background statute that doesn’t trigger formal rulemaking might trigger formal adjudication

F. Experience w/ formal rulemaking convinced people that it was cumbersome and had few advantages over informal rulemaking 

G. INFORMAL (NOTICE AND COMMENT) RULEMAKING

A. Road not taken: Any time a rule applied, you can contest the validity of the rule 

1. (Pacific States Box, p. 585 (1935)—Reg adopted, pursuant to state statute, w/ requirements for form, capacity and dimensions of containers for raspberries

(Ct says if reg w/in scope of authority, ct will presume it’s valid   

2. (FPC v. Texaco, p. 587 (1964)—FPC refuses to hold hearing requested by Texaco and other cos.; Texaco challenges this decision 

(Ct says only issue is whether the rule was appropriately applied in your case, not whether it’s a valid rule

--No hearing was held b/c there was nothing about which to have a hearing—application on its face showed that what (s wanted to do violated the reg

--If there’s nothing to have a hearing about, don’t need to have a hearing 

3. (Heckler v. Campbell, p. 589 (1983)

(Illustrates the same point as Texaco: 2 ways Soc Sec Admin could go about deciding an individual’s claim that he’s disabled and entitled to benefits: a) Figure out his condition, have experts talk about jobs, what he can do, etc. b) Figure out as general matter who can do what job

--Ct accepts SSA’s choosing latter option    

(Texaco and Heckler stand for: Agencies can apply rules adopted in rulemaking proceedings to eliminate the need to allow presentation of evidence on contested factual issues in subsequent adjudications 

--As a result, rules adopted thru rulemaking have legal effects much more powerful than rules adopted thru adjudication—agency can adopt a general rule in an adjudication, but it cannot rely on that rule as a sufficient basis for resolving the same issue in a subsequent adjudication if the validity of the rule depends on the existence of contested facts; instead, agency must relitigate the issue and its factual predicate in each case  

Judicial Transformation of §553 Notice and Comment Procedures 

A. Paper hearing cases (Nova Scotia thru Vermont Yankee)—steps:

1. Does APA apply?

a. §551(1) defines “agency” very broadly 

b. §553(a)—applies more to internal operations (structure, who reports to whom, etc.), so in most cases this will not take the matter out of 553 

2. Notice--§553(b) 

a. Notice = notice in Fed Register

b. Requirements: 

1) what the proceeding is (553(b)(1))

2) legal authority under which rule is proposed (553(b)(2))

3) general subjects and issues (or description) of proposed rules (553(b)(3)) 

c. Proposed rule does not have to be exactly same as final rule, but must be the logical outgrowth of the proposed rule 

d. As a practical matter, agencies almost always publish a proposed rule (per (b)(3)) and don’t stray far from it in final rule 

--Agency can reopen the comment period, begin N/C proceeding a second time, etc.—if final rule going to be so far from proposed rule, then likely to have supplementary notice of proposed rulemaking or reopen the process

e. Agencies have developed Advanced Notice of Proposed Rulemaking 

f. 2 exceptions to requirement of notice:

1) Interpretive rules

2) Good cause 

3. Comments--§553(c)

a. In some cases, 553(c) moves the situation to 556/557 (formal) 

b. Agency must accept written comments; up to agency to decide if it wants to have oral presentation—if it chooses this, then legislative-type hearing rather than adjudicative 

c. Comment period: “opportunity to participate”—e.g. 5 days not a reasonable opportunity 

d. Generally, once agency’s done something, jud rev available—bases on which agency action can be set aside:

1) inconsistent w/ statute 

2) inconsistent w/ Const 

3) agency’s action procedurally defective 

4) arbitrary and capricious, or an abuse of discretion (nuts) 

e. Standard comment period is 60 days 

4. Agency must consider comments

a. This doesn’t mean much

b. If final rule shows no attn was paid to comments, then maybe it can set it aside; can also say it was arbitrary and capricious 

c. Agency not bound or limited by comments 

d. Agency must accept comments after notice required under 553(b)—if no notice required under 553(b), then no requirement to accept comments under 553(c) 

5. Rule published in Fed Register, along w/ concise general stmt of rule’s general basis and purpose; can become effective no less than 30 days later, unless exceptions in 553(d)(2) (interpretive rules) and (d)(3) (good cause) apply (these exceptions track 553(a) & (b))

B. Cases leading up to Vermont Yankee: cts required that agencies disclose the evidentiary and analytical documentation relied on in proposing a rule to permit informed and effective comment

(What was required: Full agency disclosure of docs; explanation of grounds for decision, including in particular reasons for rejecting adverse outside comments on proposed regs and agency data and analysis disclosed in agency documents 

C. (Nova Scotia, p. 594 (2d Cir. 1977)—FDA issues reg w/r/t how to process fish; ( not complying b/c says it will destroy his product; FDA tries to get cease and desist order, and ( argues that reg is valid 

1. FDA had some data that the commenters didn’t know about—matters b/c commenters couldn’t meaningfully comment on it 

2. Holding: Agency must make public any info on which it’s relying, or else there’s no opportunity to comment, and ct can’t meaningfully review the reg

3. Ct sends it back to agency—agency must use broader proceedings if it’s going to use this rule 

D. (Weyerhauser Co. v. Costle, p. 598 (D.C. Cir. 1978)—basically the same as Nova Scotia

1. Final EPA rule very different from proposed rule; agency used info not available to commenters

2. Ct wants reasonable notice so there’s full opportunity to comment

3. Mere fact that info on which agency relies comes in after close of comment period doesn’t mean it has to be reopened—as long as change is a logical outgrowth of the original proposal, the new notice is not required 

--Sierra Club v. Costle, p. 602—(s claim EPA N/C proceeding had been rendered by appearance, after close of public comment period, of 300 documents; reg upheld b/c process not impermissibly tainted 

E. Above cases typical of cases in 1970s (before Vermont Yankee) that added procedural requirements to §553—hybrid rulemaking—requirements:

--Need notice that says more than what the agency is up to 

--Agency has to lay out its thinking

--Opportunity to comment that’s full in sense of commenters having access to all info upon which agency is relying 

--Thorough explanation from the agency

--Paper hearing 

F. Congress also adopts hybrid rulemaking requirements via individual statutes in 1970s—e.g. Magnuson-Moss Act (w/r/t FTC) imposed rulemaking requirements just shy of 556/7

--But Congress basically hasn’t done this since 1970’s 

G.  Judicial development of hybrid rulemaking procedures comes to a halt w/ Vermont Yankee 

Vermont Yankee 

H. (Vermont Yankee, p. 609 (1978)—Atomic Energy Commission adopts rules about envtal harms w/r/t nuclear waste and uses it to decide whether to issue license; there was no consideration of the envtal effects of disposal of reprocessing of fuel at Vermont Yankee’s hearing; AEC grants license, and this case a challenge to decision to grant license 

1. (s’ basic claim is that N/C procedures used for adoption of the rule were inadequate

2. DC Cir. strikes down the rule—says accepting comments wasn’t enough 

3. S Ct reverses—says there’s no such thing as a hybrid procedure b/c:

a. No authority—not required by either APA or Const 

b. Functional—judges don’t necessarily know what best procedures are, and agencies know better

c. Agencies will err on the side of caution, and will wind up w/ no informal processes, i.e. agencies will always use full formal adjudicatory procedures   

4. Holding: It’s a rulemaking, not a formal rulemaking, therefore 553 rulemaking; and Ct won’t beef up what’s required based on judicial intuition that it’s inadequate 

(Ct says that except in extremely rare circumstances, courts may not force agencies to utilize rulemaking procedures beyond those prescribed in the APA or other statutory or constitutional provisions 
I. Paper hearing requirements haven’t completely disappeared—to extent it’s just expansive interpretation of requirements in APA, there’s still basis in statute itself, and basic rationale that judges can’t make it up  

J. Left over from paper hearing days after Vermont Yankee: 

1. Careful effort to give fair notice—basically 2 rounds of N/C

2. Very substantial stmts of basis and purpose (not at all concise) 

VI. EXCEPTIONS TO NOTICE AND COMMENT REQUIREMENTS

A. §553(b)(A)&(B)—exceptions to N/C requirements; also, exceptions to 30-day waiting period requirement (§553(d)) 

(2 things may still apply for rules of this kind: 

1. §553(e)—rt to petition for repeal 

2. §552(a)—publication requirement 

B. What’s exempt: 

1. §553(b)(A):

a. Interpretative rules

b. General stmts of policy

c. Rules of agency organization, practice or procedure

2. §553(b)(B): Agency “for good cause” finds N/C to be “impracticable, unnecessary, or contrary to the public interest” 

The Exempt Categories 

A. Interpretative Rules 

1. Interpretative rule: not intended to alter legal rts (change the law), but to explain the agency’s view of what the existing law already requires 

(Opposite of an interpretative rule: substantive or legislative—a legislative rule makes new law, i.e. defines new requirements  

2. (Hoctor v. Dept of Agriculture, p. 626 (7th Cir. 1996)—underlying law says you need structurally sound housing for dangerous animals; Dept of Ag says one thing that means is 8-ft fence 

(Shift to clear bright-line rule is something new, with real consequences, so N/C requirements apply 

3. Hypo: Statute says NLRB has juris over any co. that affects interstate commerce; after the reg, NLRB says it only applies to cos. w/ 15+ EEs 

--This is a substantial change, so it’s not interpretative 

4. Hypo: Benzene standard—treated as legally binding by OSHA and the regulated cmty 

--Legal requirements reside in the rule, not the statute 

--It’s a classic legislative rule and thus subject to 553 requirements 

B. General Statements of Policy 

1. (Cmty Nutrition Institute v. Young, p. 618 (DC Cir. 1987)—FDA issues “action levels” assuring corn producers that they would not face prosecution if they did not exceed certain maximum levels of contamination in their products; in practice, agency seemed to regard these levels as binding 

(Holding: Action levels are not general stmts of policy and cannot stand in absence of APA procedures

2. (Patients and Professionals for Customized Care v. Shalala, p. 620 (5th Cir. 1995)—FDA issues, w/o N/C, regs describing when FDA would initiate enforcement actions against practices of compounding drugs 

(Holding: This is not a legislative rule, so it falls under the general stmt of policy exception 

--Ct says there’s room for the agency to maneuver 

3. (US Telephone Assn. v. FCC, p. 621 (DC Cir. 1994)—FCC adopts, w/o N/C, an “order” to adopt “more specific standards for assessing penalties”

a. Holding: N/C required

b. Schedule of fines: not arguing about what’s an appropriate fine in the context of an admin proceeding

c. Ct says FCC treats this schedule of fines as binding—fact that it’s binding makes it look like a legislative rule, not a policy stmt 

4. In these cases, the question of discretion makes all the difference: if there’s opportunity to argue over what’s an appropriate fine, then N/C becomes much less impt

5.  2-factor test (American Bus Assn, p. 616):

a. Does it have a present effect, i.e. do people have to come into compliance now?

--If yes, then N/C required

b. Does it leave agency free to exercise discretion? 

--If yes, then less likely N/C required 

(Shift over last 2-3 decades: Cts were asking if a rule has a substantial effect (in which there should be N/C); today, cts look at nature of the rule in question (what’s being examined) rather than size 

C. Interpretation of Its Prior Substantive Regs: same principles apply as above 

(Situation where agency first adopts a rule thru N/C rulemaking, and subsequently issues an “interpretation” of the rule by issuing a second rule or other form of pronouncement  

D. Rules of Procedure

1. (Air Transport Assn, p. 627 (DC Cir 1990)—FAA issued regs governing adjudication of administrative civil penalty actions; FAA says these are exempt from N/C under the procedure exception of 553(b)(A)

(Holding: N/C required—based on fact that these regs substantially affect a civil penalty (’s right to an administrative adjudication; doesn’t have to do w/ internal operations 

(Silberman’s dissent is more consistent w/ the feel of today—favors efficiency; majority opinion more consistent w/ 1970s focus on procedure 

2. Note that 553(a)(2) says 553 doesn’t apply to agency personnel 

E. Good Cause

(This exception applies to situations where agency doesn’t want to tip its hand—e.g. price freeze 

--Situations where this arises: agency trying to comply w/ statutory deadline; emergency situation; etc.

--Usually fairly fact specific; fairly rare 

VII. RULEMAKING “OSSIFICATION”

A. Basic problem: B/c of N/C procedural requirements, we now have a more cumbersome, legalistic system, which tends to give agency lawyers considerable authority w/in the agency, and which means delay

B. Impact assessments on certain discrete concerns where agency has additional analytic, consultation, procedural responsibilities, etc.:

1. Unfunded Mandate Reform Act, p. 117—for major rules ($100m+), agency must include stmt (when explaining basis and purpose) of effects on state and local govt, compliance costs, what consultation w/ state and local govts occurred, etc.

2. Paperwork Reduction Act, p. 118—explains why necessary, how burdensome, etc.

3. Regulatory Flexibility Act—agencies must prepare regulatory flexibility analysis—deals w/ impact on small business

4. International Trade Agreement Act—agencies must explain departures from intl standards

5. National Envtal Policy Act—agencies must assess envtal impact of agency action 

6. Executive Orders—12866, federalism EO, takings EO 

7. Background organic statute might impose its own requirements 

C. Rulemaking has become a major undertaking—2 issues: 

1. Are we larding up the process too much? To some extent, we’ve lost advantages of rulemaking 

2. Way in which burdens of rulemaking have driven policymaking underground 

--Has created disincentive to use full rulemaking process; incentive to use interpretative rules and general stmts of policy 

D. Steps that might be taken to deossify the rulemaking process  

1. Direct legislative reduction of procedural requirements 

2. Cutting back significantly on role of cts in reviewing agency decisionmaking

--Problem w/ this: Cure worse than disease—too broad a remedy 

E. Negotiated Rulemaking 

1. Basic idea: Get all the players to bargain thru to a rule all can live w/; get them all to sign on 

--Driving force behind this: Avoid litigation later on 

2. 1990 amendment to APA: gives agencies option of doing a negotiated rulemaking in place of N/C (basically, just replacing comment—there’s still notice, publication, etc.)

--Limit of 25 people can participate (including requirement of one agency rep)

--Agency doesn’t preside 

3. For this to work, need:

--Limited, identifiable no. of discrete interests; some possibility of common ground 

4. This is highly labor intensive—hasn’t resulted in many changes—very few agencies have had negotiated rulemakings

VIII. FOIA 

A. FOIA—provisions codified in ADA: 

1. §552(a)(1)—publication requirement: agencies must publish descriptions of rules, operations, general policies, procedures, etc. in Federal Register

2. §552(a)(2)—have to make available for public inspection their final opinions, interpretations, staff manuals, and instructions that affect an individual’s rights  

3. §552(a)(3)—anyone who reasonably requests records gets them 

(If agency refuses, can sue to get release—standard of review is de novo (no deference to agency)

--Requester can get attys’ fees (§552(a)(4)(E)) 

--Basic theory of the act is pro-disclosure, so this compensates for the fact that the deck is otherwise stacked against the requester

--Also, de novo standard meant to level the playing field 

4. §552(a)(6)—time requirements (rarely followed)

B. Request for record—record isn’t a defined term (includes photos, videotapes, computer files, i.e. not limited to written document)

C. Agency more broadly defined than in 551—but doesn’t include Pres or Pres’s immediate staff; extends to Exec Office of Pres 

D. Exemptions (§552(b))—this is what produces litigation 

1. Basic idea is that w/r/t some materials, where confidentiality is esp. impt, usual disclosure/confidentiality balance is inapplicable

2. The exemptions (number corresponds to 552(b)(__)) 

1) National security 

--In theory, this provision, together w/ provision for in camera judicial review of w/held records would permit de novo ct review of natl security classifications by exec branch; but in practice, de novo review not provided, i.e. cts defer to agencies in this area 

2) Internal personnel rules and practices 

(Dept of Air Force v. Rose, p. 732 (1976)—(s, NYU L Rev editors seek info about student discipline in service academies and info about personal histories

(Holding: (s could obtain disclosure of case summaries of Air Force Academy discipline proceedings w/ personal references and other identifying info redacted 

--Ct sees it as different from a rap sheet case—here, there’s a citizens’ interest (how tax dollars being spent) that doesn’t exist in rap sheet case 

--Intrusion on privacy almost entirely eliminated by redacting names 

3) Documents governed by statutes that specifically direct nondisclosure 

--Restricted to situations where statute mandates nondisclosure or establishes criteria or categories for particular types of records to be withheld 

4) Confidential business information 

--“Trade secrets or commercial and financial info obtained from a person and privileged or confidential need not be disclosed to the public” 

--Info is confidential and thus w/in exemption four if its disclosure would be likely to “cause substantial harm to the competitive position” of the person who submitted it, or if disclosure is likely to “impair the Government’s ability to obtain necessary info in the future” (National Parks & Conservation Assn. v. Morton (DC Cir 1974))

5) Privileged agency materials 

--Roughly corresponds w/ privileges you get in civil discovery: permits agency to w/hold info “which would not be available by law to a [private] party…in litigation w/ the agency”  

--Most importantly, covers deliberative materials (agency evaluating different proposals, etc.)

--Purely factual materials not exempt; post-decision materials not exempt 

6) Personal privacy 

--“Personnel and medical files and similar files the disclosure of which constitute a clearly unwarranted invasion of personal privacy” 

7) Investigatory records 

--Permits records to be w/held if their disclosure would a) interfere w/ enforcement proceedings b) deprive a person of a fair trial or an impartial adjudication c) created an unwarranted invasion of personal privacy, or disclose the identity of a confidential source, or d) disclose investigative techniques and procedures or endanger the life or safety of law enforcement personnel  

--Cts hugely deferential to agencies here 

8) Financial institution 

--Permits nondisclosure of reports prepared by federal agencies about operations of banks and financial institutions 

9) Geological exploration 

3. (Reporters’ Committee, p. 735 (1989)—Ct upholds DOJ’s refusal to disclose to news organizations the rap sheet of an organized crime figure containing otherwise publicly available info about his arrests, indictments, acquittals, etc., b/c it falls w/in exemption seven 

a. Although all the info publicly available, here it was all collected in one place

b. “Unwarranted invasion of personal privacy” (part of exemption seven): balance required—balance the extent of the invasion and the reason of requester

--Ct says this info doesn’t tell you anything about how the govt works—so if any intrusion at all, there’s nothing to balance it, i.e. no info about the govt 

E. Reverse FOIA Litigation: ( seeks to enjoin agency disclosure to third-person requesters of info that the ( was requested or compelled to disclose to agency 

1. Fact that records fall w/in an exemption doesn’t give person who submitted the info the rt to enjoin disclosure

2. But cts have recognized a rt by submitters to enjoin disclosure where disclosure is prohibited by a statute other than FOIA

3. Reason there hasn’t been much reverse FOIA litigation: lack of requirement that agencies notify submitters of requests for info 

F. Government in the Sunshine Law

1. Meetings of multimember federal agencies must be open to the public

2. “Meeting” includes deliberations of at least a quorum of members where the deliberations determine or result in the conduct of agency business

3. Has led commissioners to make more decisions before meetings, has made them reluctant to engage in meaningful negotiation and debate at mtgs, and they’ve hesitated to discuss sensitive issues in public   

--As a result, focus of decisionmaking has shifted to offices of individual members and staff level 

CONSTITUTIONAL PROCEDURAL REQUIREMENTS—THE DUE PROCESS CLAUSE 

I. PROTECTED INTERESTS

A. Procedures for informal adjudication arise from DPC; a formal adjudication will almost always satisfy requirements of DPC 

B. To be entitled some kind of DP (hearing), i.e. to trigger DPC, need: 

1. Deprivation

2. of a protected interest

3. thru some sort of adjudicatory proceeding 

C. Pre-1970 doctrine: DP requires some kind of a hearing if govt taking property, invading bodily integrity (jail or death)—property defined as at common law

1. Distinguished b/w rights and privileges

--DP never at issue when govt denying an individual a benefit (privilege)—e.g. welfare

2. Changes in 1970 based on Reich’s article—says definition of prop incomplete for modern era

--“Advantageous relation w/ the govt”—govt providing something which, if removed, would have devastating effect on recipients’ lives 

--DPC revolution in 1970s 

D. (Goldberg v. Kelly, p. 662 (1970)--(s bring class action challenge to procedures by which NY state terminates welfare benefits

1. Holding: State must afford DP safeguards before it can terminate benefits 

2. DPC doesn’t apply to legislature, only to adjudication—so Cong can eliminate AFDC altogether

--DPC implicated here b/c it’s adjudication 

3. Reasons benefits are property

a. Statutory entitlement: Qualified according to law—statute says you’re qualified 

b. Functional importance of welfare to recipients 

c. Reliance   

4. Black dissent

a. Anachronistic b/c based on rts/privileges distinction 

b. Prescient in noting procedural burdens: every dollar spent providing process is a dollar less that goes to benefits 

5. Also, once entitlement created, people will try to ensure they’re not giving it 

E. Property Interest: Entitlements Doctrine

1. (Roth, p. 669 (1972)—( untenured prof at state university claims university’s failure to give him reasons or opp for hearing on its decision not to rehire him violates DPC 

(Holding: ( has no DP rt to be heard 

--Requirements of procedural DP extend only to those who have been deprived of “liberty” or “property”
(To have a property interest in a benefit, must have an entitlement to it--(’s situation doesn’t meet the requirement  

--( had one-yr K, whether he got renewed, under univ. policy, was discretionary decision of the univ, so no entitlement 

2. (Sindermann, p. 674 (1972)—Same factual background as Roth 

a. Holding: (’s procedural DP rts violated

--There’s sort of a common law at the univ that profs will have K renewed unless they really screw up, so ( is entitled to renewal unless he really screws up   

b. Property interest if there are rules or mutually explicit understandings that support his claim of entitlement to the benefit and that he may invoke at a hearing

--A property interest is created out of the fact that it’s not a purely discretionary decision 

3. Two categories of interests protected by DP: Liberty interests and property interests

--W/r/t liberty interests, procedural and substantive aspects collapse 

4. Entitlements doctrine: All protected interests are a function of positive law—to have a DP claim, have to be able to identify a legal entitlement
--An interest must be of a certain type (rather than wt) to qualify for DP protection  

(Rejected alternative approach: life, liberty, prop could be anything that’s impt to people—if govt going to deprive you of something of which you have a need, DPC triggered 

5. (Arnett v. Kennedy, p. 677 (1974)—EE of Office of Econ Opportunity is dismissed and challenges procedures used—says he has rt to pretermination trial-type hearing before an impartial hearing officer  

(Plurality (Rehnquist)—“bitter w/ the sweet”: Ct can’t apply DPC to require agency to use procedures more demanding than those contained in the statute b/c statute conditioned the prop interest it created w/ the procedures it attached to that interest; where prop interest created by statute (rather than by common law), the legislature has the power to define the scope of the interest in any way that it chooses 

6. (Cleveland Bd of Educ v. Loudermill, p. 682 (1985)--( security guard dismissed b/c inaccuracies on initial job application; under state statute, could only be fired for cause 

a. Ct clearly rejects “bitter w/ the sweet” approach—state cannot define procedure at same time it defines the entitlement  

--Substance and procedure distinct in DP analysis: Once a state creates entitlements thru substantive laws or standards, the adequacy of procedures used to deprive individuals of those entitlements depends on federal const law, and state procedures cannot foreclose the DP inquiry 

b. Holding: a state EE cannot be dismissed from a position in which he had tenure rts w/o a prior hearing

F. Liberty interest—3 kinds 

1. Exercise of const rts a kind of liberty—at issue in Roth and Sindermann w/r/t free speech rts (though not the focus in above analysis) 

2. Interest in reputation—state action which harms your rep w/o more is not a deprivation of liberty

(Must be “deprivation plus”: injury to reputation plus an additional deprivation of status (Paul v. Davis, p. 682)

--E.g. ER saying he’s firing you b/c you’re a shoplifter (Winegar, p. 701)

3. Entitlements doctrine—often arises in prison cases 

a. If there some rule, e.g. prison reg, that limits discretion of prison officials, e.g. to restrict visiting privileges, put inmates in solitary, etc., then there’s a protected constitutional interest

b. But if there’s empty, standardless discretion, then no liberty interest (even if something like being transferred from min security to max security prison) 

c. Sandin, p. 685 (1995)—Ct abandons this rule

(Holding: Claimed inmate entitlements based on regulations constraining the disciplinary discretion of prison officials should no longer be recognized as creating a constitutionally protected liberty interest   

G. Second issue: What’s the point of the hearing? This can’t be disentangled from when you get a hearing

1. Point of hearing: Opportunity to show why ( meets the standards, i.e. to establish the entitlement

--Meant to ensure accurate outcomes—means the legal standard is being correctly applied (standard is what creates the entitlement)

2. Facts must justify agency’s decision under standard that creates the entitlement 

H. Criticism of entitlements doctrine

1. By leaving it to states (narrowly and broadly defined) to define legal rts, you let state define away constitutional protections 

2. Legal rt to something doesn’t necessarily reflect its functional importance

3. Under entitlements doctrine, it’s double or nothing: either have substantive and procedural protections, or you have nothing  

I. Other Issues

1. What’s a deprivation, i.e. what does it mean to deprive someone of life, liberty or prop? 

a. 2 issues:

1) Has there been a deprivation?

2) How do you think about procedures for a negligent deprivation? 

b. (Parrat v. Taylor, p. 711 (1981)—$24 hobby kit sent to prisoner is lost in mailroom; prisoner brings §1983 action saying he’s been deprived of prop w/o DP

(Can’t really have a deprivation hearing for something like this; but can have postdeprivation hearing 

(Holding: Prisoner was deprived of a constitutionally protected interest, but a state tort law remedy satisfied DP 

2. (Daniels v. Wms, p. 711 (1986)—To be a deprivation, has to be intentional—negligent acts do not constitute deprivations under DPC 

3. Person entitled to process has to be the person whose liberty or prop was taken, i.e. challenged order must be directed at that person  

(O’Bannon, p. 714 (1980)—Nursing home about to lose certification (which meant they’d lose  Medicaid reimbursements) 

--Nursing home has DP rts (prop interest)

--Residents do not have procedural DP rts—they have no entitlement (no prop interest)—so no rt to a hearing

J. In general, Ct has been reluctant on what’s a protected interest 

II. THE PROCESS DUE 

A. Once ct holds that DPC applies to an agency decision b/c there’s been a deprivation of life, liberty or prop, it must determine the procedures required by DP; 2 variables in determining the process due:

1. How full a hearing?

2. When?   

B. Goldberg—highwater mark for admin DP—required full trial-type pre-termination evidentiary hearing before govt could stop delivering benefits 

C. (Mathews v. Eldridge, p. 694 (1976)—Recipient of disability benefits challenges procedures established by agency for assessing whether disability exists 

(Ct establishes 3-prong balancing test: 

1. Private interest that will be affected by the agency action 

a. Ct says more at stake in Goldberg than here—key point in opinion 

b. Ct says to look at the general run of cases, not at the specific case at issue 

c. (Walters v. Natl Assn of Radiation Survivors, p. 702 (1985)—Claimants appealing to Board of Veterans Appeal (w/in VA) have rt to hearing and to counsel, but can’t pay lawyer more than $10 

(Ct upholds, saying lawyer doesn’t help much b/c people usually win, and do just as well w/o lawyers

--But lawyer would clearly help in more complex cases, so maybe it should be DP violation in more complex cases—but Ct rejects this 

2. Risk of error thru procedures used, and probable value of additional or substitute procedures
a. Value of additional procedure is greater chance of accurate determination
b. Ct says less valuable than in Goldberg b/c doctors giving med testimony here

--Counterarg: med testimony not necessarily objective

c. Also, AFDC beneficiaries often poorly positioned to exercise procedural rts that rely upon effective written communication; in contrast, many disability disputes arise as a result of disagreements b/w govt and private physicians who are used to communicating in writing

3. Govt’s interest, including function involved and the fiscal and administrative burdens that the additional or substitute procedural requirements would entail 

(Costs would be: costs necessary to implement hearing requirement, and costs of allowing beneficiaries to continue to receive benefits until termination decision could be made based upon the record of a judicial-type hearing

--Ct says these costs too high to justify imposition of a requirement of pre-termination judicial-type hearing 

(In background here: Black dissent in Goldberg on impact of overconfidence in and overinvestment in process 

--Explicit in govt interest prong

--Implicit in many decisions—starkest example: Sandin—underlying idea that cts shouldn’t tell other govt actors how to do their jobs  

D. Fact that predeprivation hearing required doesn’t mean it has to a Goldberg-type hearing, i.e. doesn’t mean strong procedural protection 

E. Other cases 

1. (Loudermill, p. 700 (1985)—( fired w/o hearing (see facts above) 

a. Ct says there has to be pretermination hearing

b. Eldridge factors: 

1) Private interest—very strong (retaining employment)

2) Risk of error/value of additional procedures—enhances accuracy if ( allowed to give his side of story, so strong interest

3) Govtal interest—2-fold: firing dishonest EEs quickly and retaining good EEs (not firing someone by mistake) 

c. Despite all that, the process due is merely: notification, explanation of ER’s evid, and opp for ( to give his side of story

--No neutral decisionmaker, cross-ex, etc. 

2. Goss v. Lopez, p. 698 (1975)—Pre-Eldridge case; Holding: before school could suspend a student for less than 10 days, it must provide the student w/ the rudiments of DP, i.e. some kind of minimal hearing  

3. Ingraham, p. 708 (1977)—Student can sue teacher of damages if paddling was unjustified—that amt of process suffices, i.e. DPC doesn’t require notice and hearing prior to paddling

--Ct almost totally deferential to legislature here  

F. In general, Ct has been somewhat reluctant on the process due 

G. Hard to generalize about specific procedural requirements

--Biggest fights are over pre- vs. post- termination hearing

REQUIREMENTS OF AGENCY CONSISTENCY 

These cases also about agency discretion—about whether DPC or anything else requires standard to limit agency discretion 

I. CLEAR STANDARDS 

A. (Boyce Motor Lines, p. 415 (1952)—Cong delegates to ICC obligation to set standards for what constitutes safe transportation; ICC issues reg, meant to ensure safe transport of explosives, which his general and vague; violation of reg subjects violator to crim sanctions; ( trucker brought explosives thru Holland Tunnel, exploded, people injured

1. Ct upholds the reg 

2. Concerns w/ this reg

a. To what extent can you conduct yourself consistently w/ legal requirements? Can’t if basically unavailable 

b. Inequitable application 

B. (Forsyth County v. The Movement, p. 420 (1992)—Ct holds unconstitutional a county ordinance that permits a govt administrator to vary the fee for assembling or parading to reflect estimated cost of maintaining public order; gives too much discretion to county administrator 

C. K.C. Davis, p. 424 

1. 3 justifications for nondelegation doctrine:

a. Constitutional allocation of authority to Cong—we want Cong to be decisionmaker 

b. Can there be meaningful jud rev of what agency has done? 

c. Inconsistency b/w treatment of 2 people—issue of treating friends well and enemies poorly, etc. 

2. Davis concerned w/ not having standards—where requirement of standards might come from:

a. Nondelegation doctrine (fed level)

b. State agencies—is there const principle prohibiting broad delegations from state legislatures to state agencies? Maybe DPC—might violate DP for agencies to act in completely discretionary way

c. Several cases establish that cts require agency to tie its own hands—but these cases are exceptions to general rule: 

1) (Soglin, p. 427 (7th Cir. 1969)—Holding: univ’s expulsion and suspension of students on grounds of “misconduct” is void b/c of vagueness—have to spell out what constitutes “misconduct”   

2) (Hornsby, p. 428 (5th Cir. 1964)—Holding: mayor and city aldermen’s denial of  liquor license to applicant w/o providing reason is void b/c no ascertainable standards

3) (Holmes, p. 428 (2d Cir. 1968)—Ct strikes down selection procedures of applications for low-income housing 

d. These cases say that, at least in some circumstances, DPC requires agencies to articulate the  standards under which they’re operating

1) These are subst DP cases; once ct has created a property rt, i.e. entitlement (as in these cases), procedural DPC kicks in

2) These cases says agency must produce standards; but today: No DP requirement that agencies articulate standards in advance, i.e. no requirement that they limit their own discretion  

D. INS Cases 

1. Conflict in these cases b/w idea that govt should operate pursuant to clear, knowable standards, and idea that there should be individualized determinations 

2. (Fook Hong Mak v. INS, p. 429 (2d Cir. 1970)—Ct upholds INS standards w/r/t deportation and says individual determination not required 

3. (Asimakopoulos v. INS, p. 430 (9th Cir. 1971)—Ct overturns Matter of Lee, in which INS said that before suspending deportation, equities must be particularly strong; ct objects to INS’s having set things out in advance 

4. 9th Cir. thinks AG not exercising discretion, as he must; 2d Cir. thinks he is exercising discretion b/c he thinks it would never be appropriate to allow someone w/ transit visa to overstay it 

(Note that ALJ isn’t final decisionmaker—ALJ makes recommended decision, and agency makes final decision 

(2d Cir. opinion represents general rule: Agencies can proceed thru broad classifications 

--Consistent w/ general nature of legislation

II. CONSISTENT EXPLANATIONS 

A. (Chenery I, p. 440 (1943)

1. SEC finds Chenerys violated the duty of fair dealing in how they reorganized their corp.

2. SEC could develop admin common law under this Act; but that’s not what it said it was doing—said it based decision on (S Ct) case law 

(Ct says cases (on which SEC relied) don’t say what SEC says they say 

3. Stands for: An agency decision can only be upheld on the basis of the rationale given by the agency at the time it made its decision
(Rationales for this requirement:

a. In this kind of case, it’s conceivable there might be a different outcome (even though not likely in this particular case)—e.g. agency may have felt its hands tied by case law, and might have different outcome on remand if agency realizes it has more room to decide

b. Also, this is a requirement that agency explain itself—w/o this requirement, would be saying agencies can decide w/o a rationale 

B. Federal Water Service Corp., p. 446 (SEC 1945—Chenery on remand)

SEC gives same decision w/ different rationale; SEC says it doesn’t have to find actual misconduct—says there’s potential for abuse, so you need a prophylactic rule 

C. (Chenery II, p. 446 (1947)—Ct upholds SEC’s decision—says SEC’s order “avoids the fatal error of relying on judicial precedents which do not sustain it”

D. Chenery raises three issues (p. 451)  

1. Agencies must explain their decisions, and cts must uphold agency only on basis of explanation given 

2. Retroactive impact of law-changing decisions—tends not to arise in rulemaking 

3. Circumstances in which agency must proceed by rulemaking—don’t seem to exist

--Agency has a free hand in choosing b/w rulemaking and adjudication 

E. Agencies, having adopted a policy thru adjudication, can change it in a later adjudication, as long as they explain themselves 

1. (Brennan v. Gilles & Cotting, p. 454 (4th Cir. 1974)—OSHARC (review commission) had always taken position that as long as GC had access to site, it was liable for subcontractor’s violations; here, agency abandons that rule and says GC not liable

(Ct strikes down decision on grounds that the decision was “an unexplained departure from the rule of decision” followed in other decisions by the same agency

2. Reason for making agency explain reason for change: if it gives reasons, then we know decision wasn’t made arbitrarily or for reasons of favoritism—want to know there’s good reason: becomes requirement that agency think thru what it’s doing 

--Also, some presumption in favor of status quo 

III. FOLLOWING ITS OWN REGULATIONS 

A. (Arizona Grocery, p. 519—Agency must follow its own regulations: An admin ruling until changed binds both the outside world and the agency, and an agency is obliged to adhere to its existing regulations when adjudicating and may not make ad hoc exceptions or departures  

B. (Nader v. Bork, p. 519—DOJ regs create special prosecutor; regs say he can’t be removed except for extraordinary improprieties; suit said Bork acted illegally in firing Cox b/c Cox’s behavior didn’t qualify as extraordinary improprieties 

(Holding: DOJ bound by its own regs, and there was no showing of extraordinary improprieties here

C. Can change a legal principle adopted in an adjudication but not one adopted in a regulation—based on fact that modifying a rule is rulemaking, therefore the rulemaking requirements apply

D. Consequences of ignoring a binding rule 

(Caceres, p. 520 (1979)—IRS regs require that agents get DOJ approval before setting up wiretap; here, agents didn’t; want to introduce info into evid in criminal prosecution

1. Ct says the evid, seized in violation of IRS regs is admissible

--Ct worried that excluding the evid will lead agencies not to adopt any rules at all—shades of DP cases (same rationale as Sandin)—if consequences of violation too stringent, then they won’t adopt rules in first place

2. Hard to know when ct would ever enforce violation of agency’s own regs based on this

3. Dissent: DPC requires that agency follow its own rules—failure to do so would then be a const violation    

--This is minority view 

E. When private parties have challenged agency actions based on inconsistency w/ EO requiring use of cost-benefit analysis, they have failed b/c of sections saying no jud rev (p. 523)

IV. ESTOPPEL AND RES JUDICATA 

A. Estoppel

1. Involves situations where govt says something, private party relies on it, and agency says it made mistake—basic rule: no estoppel against govt 

2. (Federal Crop Ins. v. Merrill, p. 524 (1947)--( wants to insure wheat; asks agency about buying it, agency says no problem, so he paid premium; he loses crop, but govt policy turns out to be that it doesn’t insure reseeded wheat

(Holding: Govt didn’t have to pay when crop failed 

3. Justification for rule: Identity of party that induced reliance doesn’t matter to individual who’s relying on it; difference is on the other side: govt in different position than private party

a. Harm to public when govt is estopped—public has to pay costs of e.g. paying for things they’re not supposed to e.g. insurance for wheat 

b. Foregone preferable use of resources

c. 3 versions of same arguments: 1) Narrow: Approp Clause requires Cong to appropriate; 2) Broader: Cong, not Exec, is supposed to be making policy decisions 3) Broadest: Actual rule is preferable, i.e. better policy 

d. Overall, we want govt available to give advice to citizens, and don’t want to discourage govt from doing so

e. Risk of misstatement b/w govt and private party is on the one receiving the misstatement, i.e. private party—otherwise, would be on the public 

4. Some lower ct cases: might estop govt in case of affirmative misconduct 

5. (OPM v. Richmond, p. 528 (1990)—Navy Public Works Center specialist incorrectly told (, an EE, that he would still be eligible for disability benefits if he took a job paying him a certain amt, i.e. that he would still be below the statutory limit for receiving benefits; specialist relied on old rules, which had since been revised, making ( ineligible; ( sues to recover benefits  

a. Holding: No estoppel

b. Even if one can imagine estoppel against govt, there’s no estoppel against govt if what’s involved is paying money 

c. Ct latches onto Approp Clause, but case really about why estoppel against govt is bad idea 

6. (Park View Associates (NY case)—Developer says govt map says developer can build bldg w/ certain no. of stories on 96th St., zoning laws actually say it can’t be as high as what his permit says—permit was issued and was mistaken

(Holding: No estoppel against govt (developer had to dismantle 12 stories) 

--Reasons: risk you take in dealing w/ govt; fairness to other developers 

7. All of this about what govt must do, not what it’s allowed to do—agency not required to ignore its own incorrect advice—examples of situations where you can get binding stmt of policy from agency, despite general rules against govt estoppel:  

a. IRS rev rulings (advice)—IRS considers itself bound by its rulings, even if it screwed up—basically voluntarily estopped

--Rev rulings—public stmts by IRS that states clear policy position, on which general public entitled to rely 

--Private letter rulings (only apply to that taxper)—doesn’t estop the IRS 

b. FEC has similar procedure—allowed to give advisory opinions; says anyone who relies in good faith on any FEC opinion is not subject to sanction 

8. §554(e)—allows for declaratory orders—used to terminate a controversy or remove uncertainty (basically, an advisory opinion) 

--Used very infrequently—most agencies won’t use them (not required to) b/c reluctance to be bound and to have formal adjudication  

--To produce a declaratory order under 554(e), need formal adjudication (so IRS and FEC examples not declaratory orders)

9. DPC issue: If regulated party unable to comply b/c it can’t understand what the rules are, then DPC forbids imposition of a sanction (Boyce Motor Lines)

10. Overall, basically, can’t rely on what agency is telling you when you ask for advice

--Oral advice worth very little; written advice worth more, not b/c of estoppel, but b/c more liely agency will decide to honor its stmt 

B. Res Judicata 

1. An admin adjudication has RJ effect, as long as there was full and fair opportunity to litigate 

a. Difference b/w this and estoppel: w/ RJ, it’s a formal proceeding

b. 2 caveats: 1) full and fair opp to litigate 2) nothing in underlying statute suggesting there must be de novo trial 

2. Hypo: EE, claiming he was fired b/c of age, pursues claim before state agency (required by fed law to go to state agency; then can go to fed agency), which rules that firing was legal

--If he then files fed lawsuit—fed ct not bound b/c Cong clearly didn’t expect state agency determinations to be given RJ effect 

3. (Mendoza, p. 536 (1984)—INS loses 68 Filipinos case; now, INS tries to deport Mendoza, and he says not allowed b/c in earlier case, Dist Ct rejected relying on INS’s argument, i.e. INS had been party to previous case (w/ full and fair opp to litigate) and lost 

a. Holding: govt not bound by its previous loss; no nonmutual collateral estoppel against govt
b. Justifications: 

1) Govt party to many cases in fed cts, so if first ruling on an issue binds, then no subsequent development, no discussion among cts of appeals

2) Also, govt will appeal every time if stuck w/ first decision, and this isn’t desirable 

4. Mutual collateral estoppel applies against the govt (Stauffer Chemical (S Ct))

--Closer to claim preclusion—notion that a particular party should have the benefit of the victory it won

5. Nonacquiescence

a. Arises when govt refuses to acquiesce in a ct’s decision, by complying in the particular case, but refusing to follow the decision in other cases not before the ct 

b. Broad nonacquiescence policy by an agency more controversial intracircuit than intercircuit

c. Agencies will generally acquiesce w/in a circuit, but not necessarily outside it

d. This became visible political issue in 1980s w/ SSA; since then, SSA has back off strong nonacq. policy

V. RETROACTIVITY

A. Adjudication

1. Chenery II, p. 448, suggests there might be a limit to retroactivity: have to balance ill effect of retroactive application of a new standard against mischief of producing a result which is contrary to a statutory design or to legal and equitable principles 

--In adjudicatory setting, no firmer line than that

2. Strongest case is when there’s been reliance

3. (NLRB v. Guy F. Atkinson, p. 540 (9th Cir. 1952)—NLRB makes two changes, one substantive and one jurisdictional

a. Ct refuses to allow retroactive application—but focused on substantive change

b. Case for asserting jurisdictional change prospectively only is weaker than case for asserting substantive change prospectively only 
4. (Hypo, p. 543, prob 2—2 competing unions; ER makes it clear EEs should vote for Union B, which wins; Union C goes to Bd; while complaint pending, ER enters into CBA w/ B; 14 mos. later, C’s complaint still pending 

(During that time, NLRB abandons 2 old policies: 

1) Bd won’t consider objection to election more than 12 mos. after election

--Bd’s arguments: not much of a reliance interest—no way prior rule could’ve affected primary conduct of ER; there are benefits from using this new rule

2) Any objection w/r/t a campaign waived if not made before election 

--Reliance argument very different here—ER can say they wouldn’t have negotiated had they known this was up for grabs; whether relief is prospective or retroactive makes a difference 

5. Six Factors

a. Is the decision one of first impression or one arising out of a hazy area? If so, then retroactive application more likely to be upheld; but if abrupt departure from settled rule, retro application less likely to be upheld (Chenery) 

b. Reliance: Did the party opposing retro application reasonably rely on the old rule? 

c. How great a burden does the retro application impose on the affected party?—e.g. slightly higher fine vs. something that was legal becoming illegal  

d. How great is interest in retro application of new rule, i.e. how much gained by doing so or lost by not doing so? 

e. Administrative convenience—could have some people evaluated under new rule and some under old, which can cause probs 

f. Relief: If prospective only, more likely that retro application of subst rule will be upheld (than of juris rule)

B. Rulemaking 

1. (Bowen v. Georgetown Univ. Hosp., p. 545 (1988)—Medicare regs w/r/t reimbursement amts cover 1981-83; regs struck down b/c adopted w/o N/C; 1984—HHS readopts the regs, but applies them retroactively to cover 1981-83

a. Holding: HHS can’t retroactively apply rules 

b. Majority focuses on Medicare Act, not APA—agency can only do what it’s authorized to do by statute, i.e. can only make rules to extent it’s authorized to do so 

--Neither general rulemaking power nor retroactivity provision authorize agency to do what it did 

--Ct inclined not to find power to write retroactive rules 

c. Clear stmt rule: agency can only issue rules w/ retroactive effect (can only apply rule retroactively) if the statute explicitly says agency has power to issue rules w/ retroactive effect—had Medicare Act explicitly said so, it would trump: specific ctrls the general, and latter in time tends to ctrl former in time (Scalia acknowledges this too) 

d. Scalia concurrence—distinction b/w:

1) primary retroactivity (says is illegal)—e.g. at time advertiser ran ads they were legal, but has since become illegal, and has to pay fines and 

2) secondary retroactivity (says is legal)—changing consequences of past conduct but in future only—e.g. factory had spent $10m on machine to comply w/ regs, and now more stringent requirements, so machine is useless and co. must buy new one

--Not retroactive in const sense or under these cases 

e. Counterarg to Scalia: APA defines a rule; consequence is that when agency promulgates a rule, it has to follow APA; but if applying retroactively, not a rule, therefore APA doesn’t have to be followed

2. Basic issue: What does the organic statute say?

3. Disallowing retroactive rules creates incentive for agency to get something out rt away, i.e. avoid N/C (which can take yrs)—2 ways agency might do that 

a. Issue something and call an interpretive rule 

b. Good cause exception: might be good cause to say it’s emergency situation, it has to be regulated rt away, etc.—issue an interim final rule and will go thru N/C while interim final rule is in effect 

(Cts more amenable to this after Bowen v. Georgetown 

--Still open: Can an interp rule be retroactive, i.e. does Bowen v. Georgetown apply to interp rules?   

SCOPE OF JUD REV OF AGENCY ACTION 

§706(2)—ct can set aside agency action if found to be: 

(A) arbitrary, capricious, an abuse of discretion…--catchall provision: basically, nuts

(B) unconstitutional 

(C) inconsistent w/ statute 

(D) w/o observance of procedure required by law

(E) “unsupported by substantial evid” on the record as a whole—only comes into play if formal rulemaking or formal adjudication   

(F) dead letter—ignore     

I. QUESTIONS OF FACT

A. (Universal Camera Corp. v. NLRB, pp. 204, 209—Chairman (private party) fired; NLRB (regional prosecutor) says he was fired in retaliation for testimony at ULP hearing, so firing was ULP; ALJ rules that he was not fired for his testimony, therefore no ULP; NLRB then considers it de novo and concludes it was retaliatory firing, therefore ULP; ER appeals to 2d Cir. 

1. Statutory question under NLRA: Whether factual conclusion is supported by substantial evid on the record as a whole (basically same language as APA 706(2)) 

a. What it means to look for subst evid on the record as a whole

1) Substantial—ways to look at it:

--“perceptible plus”

--Analogize to directed verdict: enough evid in support of X (lower ct winner) that you wouldn’t direct a verdict for Y

--More than a scintilla 

--Not subst if vastly outweighed 

2) Have to look at entire record (“record as a whole”)—have to look at evid cutting the other way, too 
3) Might depend on nature of factual finding being made—agency expertise, human experience, etc. 

b. What reviewing ct does when ALJ’s findings figure into inquiry when ALJ and Bd have disagreed?

1) S Ct says ALJ’s findings count—they carry some wt—counterbalance Bd’s conclusion  

2) How much wt ALJ’s findings get: Ct isn’t helpful on this—but it’s difficult 

B. When each standard comes into play 

1. Substantial evid standard—applies if Bd’s determination treated as fact

2. Arb and cap—if Bd’s determination treated as matter of policy, i.e. informal proceedings 

3. Standard for questions of law—if Bd’s determination treated as interp of statute, or something inconsistent w/ statute 

C. Burdens of Persuasion and Production

1. §556(d) puts burden of proof on proponent of a rule or order (claimant in benefits case)—means burden of persuasion

2. Background rule for burden of proof is preponderance of the evid 

D. Hearsay alone can be enough to constitute subst evid on record as a whole—e.g. EE who, just before dying, told wife ice fell on him in course of employment

E. Findings of Fact in Informal Rulemaking Proceedings

1. Subst evid rule doesn’t apply b/c not after formal hearing 

2. 2 possibilities under §706: 

a. Ct can makes its own factual investigation (§706(2)(F))—has virtually been read out of the statute 

b. Reviewed under standard of arb and cap (§706(2)(A))—this has won out 

F. (Dickinson v. Zerco (1999)—issue: does subst evid apply to JR of determinations by Patent and Trademark Office? Circuits had said standard was “clearly erroneous” standard 

1. Argument that subst evid didn’t apply arose out of §559 (APA is default rule, but more specific provision in a statute ctrls)—argued that at time APA adopted, fed cts applying “clearly erroneous” standard to PTO 

--Ct took seriously concerns about uniformity, was undisposed to find exceptions of this sort—says this isn’t covered by 559, so subst evid rule applies 

2. Hard to know what difference is b/w subst evid and clearly erroneous (although subst evid test taken to be more deferential)  

G. Summary 

1. When cts considering findings of agencies, they’re not starting from scratch—otherwise, lose efficiency gained by agency factfinding, waste agency’s time, etc. 

--Question isn’t whether ct would’ve reached same answer on this record, but rather whether it can uphold the agency’s conclusion—not de novo 

--Agency findings of fact generally upheld by cts 

2. Standard used after full-fledged hearing by agency: subst evid on record as a whole

3. Subst evid: see A1a above 

--But well shy of definitive proof   

4. On the record as a whole: have to look at everything to see how it balances out 

5. Record includes ALJ’s findings; while agency doesn’t owe anything to ALJ and while reviewing ct is reviewing the agency, ct still has to take ALJ (if his findings contrary to those of agency) into acct 

II. QUESTIONS OF LAW 

A. §706: reviewing ct shall decide all relevant questions of law, interpret statutory provisions, etc.  

B. (US v. Fifty-Three Eclectus Parrots, p. 234 (9th Cir. 1982)—( tried to bring birds into country, but wasn’t allowed b/c illegal to bring birds into country if not allowed under exporting country’s law to export them

(Ct upholds dist ct’s grant of summ judgment to govt 

--Issue is whether they’re wild birds—might seem to be factual question; but threshold question is really a legal one, b/c would ask a lawyer to determine the answer, i.e. look at statute

C. (O’Leary, p. 236 (1951) & O’Keefe, p. 237 (1965)—In former, swimmer using co. recreation area in Korea, leaves area to rescue other swimmers, dies; in latter, EE out for recreation on day off in Korea, and drowns rowing boat across lake; issue in both cases is whether death occurred in course of employment, and thus whether benefits will be paid  

1. In both cases, agency says it happened in course of employment, cir ct reverses, and S Ct reverses

2. S Ct talks about it as issue of fact—but hard to see factual issues in dispute here

3. S Ct exceptionally willing to defer to agency’s conclusions 

D. (NLRB v. Hearst Publications, p. 240 (1944)—Issue: whether newsboys are EEs or indep contractors—NLRA doesn’t define EE, and legis hist not helpful 

1. Bd concludes that newsboys are EEs, and Ct upholds Bd  

2. Ct gives fair amt of wt to agency’s conclusions—says agency is one charged by Cong w/ broad responsibility, and has superior experience in determining what kind of relationship will lead to labor strife (which NLRA meant to avoid) 

3. Opinion is mushy, but ultimate lesson is one of deference to agency’s conclusions 

4. Counterarg: question at issue here is really one of law     

E. (Skidmore, p. 243 (1944)—EEs claim that time during which they’re waiting at office, in case of fire or other casualty, counts as working time

1. S Ct defers to administrator of wage and hour division, who’s issued interpretive rule—Ct says agency’s views matter, and they should be given wt 

2. Administrator’s rulings, interpretations and opinions, “while not controlling upon the ct by reason of their authority, do constitute a body of experience and informed judgment to which cts and litigants may properly resort for guidance.  The wt of such a judgment in a particular case will depend upon the thoroughness evident in its consideration, the validity of its reasoning, its consistency w/ earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to ctrl…” 

III. CHEVRON 

A. (Chevron, p. 250 (1984)—EPA reg requires new sources of pollution above a certain size to get permit, which will impose certain requirements; reg permitted considering the whole plant as the source of emissions (basically, bubble over plant); statute doesn’t define “source”; Ct says legis hist not helpful 

(2-step approach: 

1. Has Congress directly spoken to the question at issue? If so, that’s the end of the matter 

--Ct must give effect to Congress’s intent 

2. If Congress hasn’t spoken on the issue: Agency’s interpretation upheld as long as reasonable or permissible 

B. No S Ct decision has invalidated an agency decision under step 2, though some app cts have; more common for cts to set aside agency interp under step 1 

C. Why ct should defer to agency’s legal interp of a statute

1. Cong has transferred its authority to agency to make decision; ct, in deferring to agency’s decision, is in effect respecting Cong’s intent 

2. Agencies more accountable than cts b/c agencies accountable via Pres 

3. Agency expertise 

D. Step 2 is about policymaking: Not deferring to agency’s interp of statute, but rather to its policy determinations

E. Step 1 

Key issue: How clear does statute have to be to keep you in step 1? Main disagreement in Chevron cases: whether we’re in step 1 or step 2, i.e. whether we can find answer in statute  

1. (Babbitt v. Sweet Home Chapter, p. 270 (1995)—Sec of Interior promulgated reg under Endangered Species Act that defined taking of endangered species to include habitat modification that kills or injures wildlife; issue of whether Sec exceeded authority under ESA 

a. Holding: Ct treats as step 2 case b/c Cong didn’t unambiguously manifest its intent; under step 2, agency’s interp is reasonable

b. Dissent: Treats as step 1 case: Statute speaks to the question at issue and the reg violates it  

2. (MCI, p. 280 (1994)—Statute allows FCC to “modify” long distance carrier requirements; FCC said only AT&T had to file statutes 

a. Holding: Ct treats as step 1 case: Cong’s intent is clear (based on dictionary definition of “modify”) and agency has violated the statute

b. Dissent: says it’s step 2 case 

3. (Young v. Cmty Nutrition Institute, p. 266 (1986)—2 possible interpretations of statute w/r/t how much discretion Sec of HHS has in promulgating regs

a. Ct says Cong addressed issue, but in ambiguous way, so defer to agency 

b. Counterarg: Ambiguity arises when there is an answer, but it’s hard to say what it is, whereas vagueness arises w/ open-ended, contentless term that could mean any number of things 

--Ambiguous statute is one where Cong has tried to address the issue, but hasn’t done so in a clear way; but in vague statute, Cong hasn’t addressed the issue 

--If ambiguity, then step 1; if vagueness, step 2 

--Statute here is ambiguous: either means X or Y—so Ct should’ve tried to determine what it means 

F. Deference means deference to agency charged w/ implementing statute—but not always clear—comes up in 2 situations: 

1. More than one agency charged w/ implementing statute—have to decide which agency is charged w/ it  

2. Statute where no agency charged w/ administration of statute—e.g. APA

G. Weight given to various procedures thru which agency position adopted 

1. An interpretation adopted in course of litigation and expressed in briefs as part of litigation doesn’t get Chevron deference (Bowen, p. 267) 

2. Chevron deference applies equally to positions developed thru adjudication and thru rulemaking 

3. Less clear what division is b/w N/C rulemaking and other types of rulemaking (interpretive rules)—but appears that interpretive rules don’t get Chevron deference (p. 339) 

(Arguments against deferring to interp rules: 

a. Interp rule is agency’s view of what statute means—so wouldn’t expect ct to accept agency’s answer, b/c answer lies in statute 

b. No procedural requirements for interp rules 

4. Agency interp of its own regs gets especially strong deference (Seminole Rock, p. 345)

5. Chevron and stare decisis: agency took position inconsistent w/ judicial decision (which predates Chevron)—the decision is a binding interp of statute, which agency must follow (Lechmere, p. 342) 

--But if prior decision was deferring to an agency interp that’s been abandoned, ct will now uphold agency’s change in interp (Viola, 10th Cir., p. 343)

H. (Ohio v. Dept of Interior, p. 325 (DC Cir. 1989)—Provision in CERCLA says that those connected to underlying problem can be fined for harm to natural resources; DOI issues regs on how to evaluate (quantify) harm 

1. DOI can use either use value or restoration costs; DOI says that b/w decline in use and cost of restoration, whichever is cheaper should be used

2. Ct sets this aside, saying Cong wanted restoration 

--Statute says restoration cost isn’t a cap on damages—suggest Cong wants source to be restored 

3. Ct says it’s in step 2, but it seems this is step 1—statutory decision

4. Could have vague statutory language that would allow a range of permissible choices—but still have to be w/in range of choices Cong allowed 

I. Cts always discuss special deference to longstanding interps, even though under Chevron more recent statutes should get same deference as older statutes 

IV. REVIEWING DISCRETIONARY DECISIONS: ARBITRARY AND CAPRICIOUS, AND HARD LOOK 

(Issue here: Should cts review a discretionary decision on the merits? Or should they be more preoccupied w/ procedures that underlay a discretionary decision? 

A. 2 meanings of hard look doctrine: 

1. Original meaning: Way in which cts ensure that an agency took at hard look at the prob—if agency did, then ct will accept agency’s resolution 

2. Ct will take a hard look at what the agency did (A/C plus) 

B. (Scenic Hudson, p. 347 (2d Cir. 1965)—Con Ed needs permit from FPC to build pump storage facility on Storm King Mt.; ( tries to block project 

1. FPC has duty to look into alternatives--( says FPC failed adequately to consider all the alternatives 

2. Ct remands to agency—says it has to at least consider alternatives 

3. Agency has hearings, etc., grants license, and 2d Cir. affirms—five yrs later

C. (Ethyl Corp. v. EPA, p. 353 (DC Cir. 1976)—Ct upholds EPA’s decision to reduce amt of lead in gasoline 

(Determination here requires a lot of scientific knowledge; issue of how judges are supposed to evaluate this kind of decision by an agency 

--Bazelon—cts should just ensure that those who have the knowledge did their jobs properly—make sure agency took hard look

--Leventhal—cts have to look at the record and decide whether agency did its job properly; otherwise, too much chance for agency to pull wool over ct’s eyes 

D. (Overton Park, p. 357 (1971)—(s challenge Sec of Tran’s approval for federal funding of a highway in Memphis; highway goes thru public park; statute says no fed funds for highways thru parks unless no reasonable and prudent alternative, and if none exists, then all possible planning to minimize harm to park; Sec’s decision made via informal adjudication 

1. Ct says it’s A/C to ignore a factor the statute commands the agency to consider, or to focus on one that statute doesn’t 

2. Is Chevron Step 2 same as A/C?—2 views: 

a. A/C in sense of wacko—too bizarre to be upheld 

b. Some limits set by the statute 

3. Ct goes thru meaning of statute in part b/c agency decisions that are “committed to agency discretion” are exempt from JR 

--Strange b/c ct can reverse an agency for abuse of discretion 

--Ct’s effort to show limits of statute aimed at claim that this is purely discretion 

4. Standard of review

a. Not de novo factfinding (706(2)(F))—Ct limits this idea—only have trial in 2 limited circumstances: 

1) No agency factfinding procedures 

2) New issue has arisen since agency made its decision 

b. Not subst evid 

c. It’s A/C—but Ct doesn’t resolve whether decision was A/C 

5. To find that decision was A/C, “the court must consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment…Although this inquiry into the facts is to be searching and careful, the ultimate standard of review is a narrow one.  The ct is not empowered to substitute its judgment for that of the agency.” (p. 361)  

E. 2 main things to consider: 

1. Statute 

2. Rationality—whether rational for agency to think that what it’s doing will have intended effect 

F. (State Farm, p. 369 (1983)—Revocation of 1977 NHTSA airbag/seatbelt regulation being challenged; Ct strikes down revocation; note that statute doesn’t require that agency consider alternatives (unlike Overton Park)  

1. Ct lays out what constitutes A/C—if agency:

a. Has relied on factors which Cong has not intended it to consider

b. Entirely failed to consider an impt aspect of the prob 

c. Offered an explanation for its decision that runs counter to the evid before the agency 

d. Is so implausible that it could not be ascribed to a difference in view or the product of agency expertise 

2. There’s some requirement in A/C test to consider alternatives: An agency action is A/C if the agency failed to consider at all an obvious alternative demonstrated to be both feasible and effective by the agency’s own studies and findings 

--NHTSA said detachable seatbelts useless, so reg is pointless; failed to consider just requiring airbags—Ct says agency must explain why it didn’t consider this alternative—failure to do so was A/C (Unanimous) 

3. Agency says people will just detach seatbelts—ct not convinced that agency’s estimates on how much use would increase are accurate; ct rules (5-4) that agency didn’t explain why belts had to be detachable 

G. (Syracuse Peace Council v. FCC, p. 386 (DC Cir. 1989)—FCC abandons fairness doctrine (arises out of an adjudication); as in State Farm, agency’s justifications rest on evaluations and predictions about how people will behave when faced w/ certain legal requirements 

1. Issue: Does a requirement to contrast balancing views chill any stmts of any views at all?

--FCC says fairness doctrine leads to less speech  

2. As in State Farm, both statute and Const leave agency free to make the decision 

3. But comes out differently than State Farm: S Ct insisted that agency spell things out, while DC Cir allows agency’s failure to do so 

a. Shortly before this, FCC had decided to stick w/ fairness doctrine—ct says agency thought it was stuck w/ fairness doctrine then, but has since realized it’s not

b. Agency’s explanation w/r/t first prong (have to cover controversial issues): 

1) Agency analogizes to severability: says it realizes one prong of the doctrine is unconst, and has to decide what to do w/ the other prong 

--Both majority and dissent reject this: agency is both legislator and adjudicator, and thus doesn’t have to hypothesize about what legislator would’ve thought

2) It’s duplicative b/c there’s another doctrine that requires broadcasters to cover issues of imptance to their cmty 

--Wald (dissent) rejects  

3) It’s offensive to have govt telling people what to say (inexplicably, Wald doesn’t address this)

--Agency doesn’t say this in its stmt of basis and purpose that discusses its justifications—ct is helping the agency 

4. In mood/tone, can’t square this case w/ State Farm 

H. (American Dental Assn, p. 394 (7th Cir. 1993)—Ct upholds OSHA regs requiring various protective steps be taken by health care workers to avoid infection by HIV and Hep B; (s dentists and home health care workers argue that regs are too burdensome (not arguing that they’re inconsistent w/ statute)  

1. Posner says he would’ve done a comprehensive cost-benefit analysis, which takes into acct indirect costs (which agency didn’t do) 

2. But upholds the reg anyway—not A/C

I. (Corrosion Proof Fittings, p. 402 (5th Cir. 1991)—Ct holds EPA failed to muster subst evid to support its rule w/r/t manufacture, importation, etc. of asbestos, so remands to EPA 

1. Standard of review supplied by statute: subst evid on rulemaking record as a whole 

2. Might distinguish from previous cases on grounds of standard of review 

3. 2 things in this and most A/C cases that you have to keep separate: 

a. Review of agency’s bottom line—cts more deferential  

b. Saying agency didn’t think thru or explain itself—cts less deferential  

(Ct here goes back and forth b/w these 2 things 

INSERT SUMMARY FROM NOTES PP. 54-55 (AND CHESTER’S SUMMARY) 

AVAILABILITY OF JUDICIAL REVIEW 

I. INTRO

A. Need statute granting fed cts jurisdiction to get JR 

1. Many of the organic statutes grant fed cts juris 

2. If not, can get in under fed question juris (28 USC 1331)—“arising under” test will almost always be met 

B. Bigger problem: Which ct a challenged action belongs in  

1. Venue—tends to be easy b/c venue provision is sweeping 

2. Choice b/w dist ct and circuit ct—if complete agency record, can bypass dist ct; but if not record, goes to dist ct 

a. Ex.: Challenge to rule after N/C rulemaking goes straight to app ct, and statutes so provide

b. Ex.: Challenge to agency’s failure to do something starts in dist ct 

C. Sovereign immunity—basic rule is that can’t sue sovereign w/o sovereign’s consent; but tends not to be an issue b/c §702 waives sovereign immunity unless going for money damages

II. PRESUMPTION AND PRECLUSION OF REVIEW 

A. Assuming juris, sovereign immunity are overcome, and nothing else will stand in the way: presumption of reviewability 

B. (American School of Magnetic Healing v. McAnnulty, p. 827 (1902)—Postmaster general ordered post office not to deliver mail of (, who ran mail-order business 

1. Holding: Ct can review the PG’s decision—says basic role of cts is to review 

2. Even though PG argues that Cong wants PG to decide (statute says “on evid satisfactory to PG”), Ct says it can review

C. (Switchmen’s Union, p. 829 (1943)—NMB certifies a union as bargaining rep of a group of EEs; another union says it should represent some of those EEs b/c of the work they do 

1. Holding: No JR of NMB’s decision w/r/t appropriate bargaining unit 

2. No express provision for JR—but there wasn’t one in Magnetic Healing, either

D. Current regime much more along lines of Magnetic Healing: in general, congressional silence seen as an endorsement rather than preclusion of JR (Abbott Labs, p. 831) 

Exceptions: When JR May Be Precluded 

E. 2 ways JR may be precluded 

1. Statute itself (not APA; normally organic statute) precludes JR (701(a)(1))

2. Agency action committed to agency discretion by law (701(a)(2)) 

F. Preclusion by Statute 

1. Must be clear and convincing evid of congressional intent to preclude review to overcome presumption of JR—hard for silence alone to overcome the presumption 

2. (Block v. Cmty Nutrition Institute, p. 834 (1984)--(s consumers say Sec of Ag has set too high a price for reconstituted milk 

(Holding: JR not available 

a. No provision in the act says consumers can challenge milk marketing orders—but this doesn’t doom the lawsuit (b/c presumption of review)

b. Explicit provision says milk handlers can sue after exhausting admin remedies—unlikely that people more peripherally involved, i.e. consumers, can get JR if Cong didn’t provide for any participation at all in the admin process by consumers   

(Based on expressio unius (to express one thing is to exclude another)—negative inference argument

--Power of expressio unius arguments depends on how close statute came to doing what it didn’t do 

3. (Bowen v. Michigan Academy, p. 837 (1986)—Via N/C rulemaking, HHS issued reg that set Medicare reimbursement level lower for non-certified family physicians than for certified; physicians’ association challenges reg

a. Holding: JR available

b. Explicit provision in statute for JR 

c. Ct is drawing a negative inference, but it’s narrower than in CNI: JR explicitly provided for some people, and by implication it’s precluded for others somewhat like them (for whom it hasn’t been provided); but that doesn’t tell us about people not like them

--While statute grants JR for amount determinations for Part A recipients and (by not granting it, i.e. negative inference) denies it to Part B recipients, it’s not precluded for challenge to method by which amount determinations made for Part B recipients  

d. Analogy to impeachment: Only way Cong can remove govt official is by impeachment; but that’s only Cong, and doesn’t apply to others, e.g. Pres

4. CNI and Bowen can be reconciled to some extent by drawing inferences to particular statutory language, but there’s still some tension b/w the cases 

G. Express preclusion 

1. (Tracy, p. 843 (DC Cir. 1967)—Statute contains clear, express preclusion of JR w/r/t claims for benefits under any law administered by Veterans Administration 

a. Holding: Ct can hear the case

1) Only thing that’s precluded is denial of an initial application b/c statute used term “claim for benefits”—doesn’t apply to termination of benefits

2) Ct trying hard not to preclude JR 

2. (Johnson v. Robison, p. 843 (1974)—Congress rewrites statute from Tracy; conscientious objector, who did alternative service, says he’s eligible for benefits, and that denial of benefits is violation of EP 

a. Holding: Ct can hear the case 

1) It’s const challenge to the statute, not a request for a review of a decision made under that statute—not a decision under law administered by VA 

--Const challenges don’t implicate Cong’s concerns (burdening cts, technical issues that VA can handle best) in passing “no review” amendment

2) As in Tracy, Ct reading preclusion as narrowly as possible 

3) In background: might be a const problem if ct tells someone they can’t go to ct on a const claim (S Ct has never ruled on that question) 

3. (Traynor v. Turnage, p. 845 (1988)—Veterans apply for educ benefits; they’ve missed deadline, but say they missed it b/c of alcoholism—say this is a disability, and Rehab Act prohibits discrim on basis of handicap, and this counts as handicap; VA says missed deadline b/c of willful misconduct, which doesn’t toll SOL  

(Holding: Ct can hear the case—legal claim rests in part on Const and in part on another statute (one not administered by VA) 

4. Hypo: VA statute said no discrim on basis of handicap, and VA had read that as not applying to alcoholism—review probably precluded

H. Committed to Agency Discretion 

1. Tension: §706 allows for review for abuse of discretion, while §701(a)(2) says can’t review if committed to agency discretion 

2. Basic positions: 

a. There are always boundaries to discretion, and cts can always police them—have to define boundaries to see if something committed to agency discretion, and that’s a form of JR  

b. Some agency decisions truly discretionary, i.e. agency can do what it wants and there’s nothing ct can do 

3. (Overton Park—Ct says (a)(2) kicks in when there’s “no law to apply” 

a. Phrase means: 

--“no manageable judicial standards”

--no way for a ct to evaluate the correctness of the agency’s act

--futile to have JR b/c nothing for ct to do 

b. This is self-defeating

1) Only decisions that are unreviewable are those that would be upheld on merits anyway

2) To determine whether you have such a case, have to look at the merits (ct has to look at limits on agency’s discretion, laws available, etc.) 

3) Cts set aside cases based on A/C—so if something irrational in what agency’s done, it will get set aside 

c. Unclear if “no law to apply” exhausts all (a)(2) cases 

4. (Heckler v. Chaney, p. 849 (1985)—Death row inmates claim it would be violation of FDCA to lethally inject them b/c drugs haven’t been approved by FDA as safe: FDA denies enforcement  

a. Holding: FDA’s denial is not subject to JR 

b. Ct says this type of decision doesn’t lend itself to JR: hinges on resources, policy questions, etc.

c. Ct says there’s difference b/w govt doing something and govt not doing something—analogizes to decision of a prosecutor not to indict 

--Presumption of unreviewability for decisions not to enforce

5. Hypo: FDA says, in denying request for enforcement, it doesn’t have juris to regulate—there would be JR 

--There’s law to apply (FDCA)—it’s a purely legal question 

--Questions about resources, etc. not relevant here 

6. Hypo: FDA has violated specific congressional directives about enforcement—JR available 

7. If const claim, then there’s law to apply (Const); but could still be an (a)(1) bar, i.e. law to apply doesn’t necessarily mean review 

8. Failure to initiate a rulemaking different from failure to initiate enforcement: under §551(13), agency action includes failure to act

a. §§702 and 706 authorize review in ct to set aside agency action that’s unlawful in some way (including failure to act), and to compel agency action unlawfully w/held or unreasonably denied

b. §553(e)—rt to petition for issuance, amendment or repeal of rule—if petition ignored or denied, then agency action requirement has been satisfied 

c. Failure to initiate rulemaking depends largely on what underlying statute says

1) If agency required by underlying statute to do something and it doesn’t, there’s failure to act and review is available

2) If underlying statute gives general grant of authority to write regs, it’s harder case 

9. (Webster v. Doe, p. 854 (1988)--( claims he was fired by CIA solely b/c he was gay; ( brings two claims: 1) violates CIA Director’s statutory authority and was abuse of discretion 2) const claim 

a. Ct holds no review available for abuse of discretion claim 

1) Ct says statute very deferential to Director’s judgment: “in his discretion,” “whenever he shall deem necessary” 

2) Why this isn’t (a)(1) case: no specific mention of JR one way or the other, and presumption is that silence means review available 

3) Scalia reads (a)(2) differently—says “committed to agency discretion by law” means by common law trad. of judicial deference 

--Scalia says there are cases in which agency can be said to have abused its discretion, but which aren’t reviewable; majority says no JR here under (a)(2) b/c there’s no way for Ct to evaluate what agency did 

b. But says it can’t bar the const claim

--In general, Ct has said cts can’t bar const claims 

10. Four categories of (a)(2) cases 

a. Decision not to take an enforcement action—Heckler 

b. Decision not to fire for natl security reasons—Doe 

c. Refusal to grant reconsideration of a final action 

d. Reallocation of funds that are in a lump sum grant—Lincoln v. Vigil, p. 857

I. Overall, Ct is making ad hoc determinations in this area, w/ a nod toward what Cong meant to do 

1. JR more appropriate for promulgation of a reg than for indiv benefits determination 

a. Efficiency—for indivs, would have to do over and over

b. Facts involved in indiv determination; just legal issues in promulgation of reg

c. Indiv determinations seen as trivial 

2. This might explain Bowen and Erika coming out differently: Bowen was promulgation of reg that determined methodology by which benefits will be determined, rather than indiv determination of someone’s benefits

3. Pragmatic factors

a. Ct might just have been doing what it thought pragmatic in Bowen

b. Might also apply to (a)(2) cases—Ct doesn’t think it has useful role to play in situations like Doe 

4. 2 kinds of specifics are impt

a. Language of the indiv statute 

b. Particular kind of decision sought to be reviewed—pragmatic considerations likely to be prominent there 

5. §703, last sentence: Exception to this: JR must be obtained w/in certain number of days after reg promulgated (per statute)—all falls into (a)(1) 

III. STANDING 

A. Core idea: Only who’s actually been injured can bring a lawsuit 

B. 6 requirements:

1. Constitutional: Injury in fact, causation, redressability (latter 2: nexus) 

2. Prudential (judge-made): No generalized grievances, must be asserting your own legal rts, ( must be w/in the zone of interests of the statute 

C. §702—limits review to those w/ standing in traditional sense 

1. “suffering legal wrong b/c of agency action

2. or adversely affected or aggrieved by agency action”—actual harm (injury in fact) 

3. “w/in the meaning of a relevant statute”—w/in zone of interests of the statute 

(Issues: What’s an injury in fact? Who’s w/in zone of interest? 

Zone of Interests 

A. (Data Processing, p. 879 (1970)—Cos. sell data processing services; Comp of Currency has allowed banks to sell data processing services 

1. To have standing, ( has to be “arguably w/in the zone of interests to be protected or regulated by the statute” 
2. 2-prong test:
a. Has ( shown injury in fact? 

b. Is ( arguably w/in the zone of interests? 

3. Banks are regulated by this statute; depositors are protected by it

4. Issue: Are potential competitors w/in zone of interest? Ct says it’s at least arguable that statute protects potential competitors, so they’re w/in zone of interests 

a. In theory, standing is decided prior to the merits—but standing decisions often line up w/ judges’ views of the merits 

b. Ct doesn’t look at whether Cong intended to protect data processors; rather, just looks at what kind of limits imposed in the real world, and therefore whom it protects

B. (Clarke, p. 884 (1987)—Comp of Currency allows natl banks to open office that sold discount brokerage services; (s securities dealers says this exceeds his statutory authority

1. (s not regulated under the act; issue is whether they’re arguably protected—Ct says they are  

2. Case stands for: There’s no requirement of showing Cong really intended to benefit the would-be ( 

--Toothless standard 

C. (Air Courier, p. 886 (1991)—Postal Service issues reg partially waiving its statutory monopoly on mail service, so that private carriers would be free to engage in overnight delivery of letters to foreign postal systems; postal worker unions sue Postal Service, claiming that reg is unlawful 

1. Ct holds no standing—(s not w/in zone of interests

--Statute has nothing to do w/ employment opportunities; monopoly has to do w/ the public interest and Postal Service’s ability to provide services 

2. Ct pulls back from Clarke—turning zone of interests into something w/ teeth 

D. (National Credit Union Administration, p. 886 (1998)—Statute requires that members of a credit union are groups that have a common bond of occupation or association

1. 2 possible readings of statute

a. All groups that are part of credit union must share a bond—e.g. all are telephone workers

b. Can assemble disparate groups, but each of those groups must be a group w/ a common bond—e.g. one group is telephone workers, another is law profs, etc. 

(Agency first adopts first reading, then adopts second; (s banks challenge agency’s interp 

2. (s must show that somehow statute arguably protects them—ct says (s satisfy this: “even if it cannot be said that Cong had the specific purpose of benefiting commercial banks, one of the interests ‘arguably…to be protected’ by the statute is an interest in limiting the markets that federal credit unions can serve”—we at least know there’s limitation to market credit unions can serve

3. Dissent (O’Connor)—Majority is collapsing injury in fact and zone of interest into a single factor

a. If zone of interests test is as broad as dissent claims, then dissent is probably right 

b. Banks claim they’re protected in sense that consequence of policy Cong adopted is to benefit them 

4. Chevron aspect: Majority says agency’s action impermissible—Cong limited credit unions to those where all groups share a single common bond—decides as step 1 

E. Zone of interests is either a prudential (judge-made) requirement and/or it’s in §702’s “w/in the meaning of the relevant statute”—therefore, Cong can override it, and has sometimes, by saying any person can sue

1. (Bennett v. Spear, p. 896 (1996)—“any person”, i.e. blanket authorization language, overrides zone of interests test 

2. Note that injury in fact requirement still has to be met (b/c const) 

F. Overview of Zone of Interests 

1. May be that only way to understand the cases is as a set of bank competitor cases, and can’t generalize from them

2. If regulated by statute, you’re w/in zone of interest; but harder question is who’s protected, i.e. who the beneficiaries are—may or may not be potential competitors 

(Begin w/ assumption that someone besides those directly regulated has standing; then, either 

1) limit it to most reasonable party only or 2) allow all conceivable parties  

Injury in Fact 

A. Injury in fact is a const idea—case or controversy (Art III) requires a ( who has suffered an injury in fact, even if Cong says cts can hear case 

B. (Lujan, p. 905 (1992)—(s members of envtal group, who’ve traveled abroad to see endangered species; under Endangered Species Act , an agency must consult w/ appropriate sec before funding or carrying out activities that might jeopardize an endangered species; (s bring suit to est. that this requirement extends to projects that fed govt funds in foreign countries; ESA has “citizen-suit” provision which says “any person” can bring suit against govt;  

1. Holding: Grant of standing by Cong was unconst—Cong can’t grant standing to parties who haven’t suffered injury in fact  

--Concern that endangered species in foreign countries will have less protection and may become depleted or extinct—not injury in fact 

2. Imminence: How imminent is the harm? 

a. If someone lives next door to natl park that contains endangered species, and ( planning to do something will wipe out species--( has standing b/c harm to the individual 

b. In this case, Amer citizens who have traveled abroad in past and say they plan to do so again, but have no immediate plans 

3. Ct rejects ecosystem nexus argument 

C. Aesthetic injuries count (Sierra Club) 

D. Jacksonville, p. 915 (1993)—City enacts ordinance that includes set-asides for minority businesses; contractors’ association says this violates EPC 

1. Holding: (s have standing

2. Claim isn’t that but for set-aside, ( would’ve gotten K; just say they should’ve been considered equally w/ all others

--Ct characterizes injury as the opportunity to compete on equal footing--(s don’t need to prove that but for the set-asides, they would’ve gotten K  

--If claimed injury had been not getting the K, would be more difficult—we don’t know if injury was caused by the challenged policy b/c they might not have gotten it anyway—Ct won’t accept probabilistic injury

E. Ct has been loath to acknowledge “psychic” or stigmatic harms—e.g. someone saying they just like knowing a species is there on another continent

(Allen v. Wright, p. 914 (1984)—Parents of black schoolchildren sue IRS for failure to carry out its obligation to deny tax-exempt status to racially discriminatory private schools 

(Holding: No standing--(s have to show they’d personally been denied equal treatment by the discriminatory conduct 

Nexus 

A. Nexus: Any injury must be a result of the (’s action and likely to be remedied by a decree in (’s favor 

B. (Simon v. Eastern Ky Welfare Rts Org, p. 918 (1976)—Org sues IRS, claiming that nonprofit hospitals that are denying service to indigents shouldn’t get tax-exempt status 

1. Denial of med care clearly an injury in fact 

2. But can’t adequately show that this injury is result of tax-exempt status—even if treatment of indigents a requirement for tax-exempt status, hospitals might still turn indigents away 

3. Also, increase in probability of outcome not enough—if hospitals lost tax-exempt status, they’d be more likely not to turn away indigents—Ct says (s must show actual injury 

C. (Duke Power, p. 920 (1978)—Statute sets max liability for nuclear plant accidents; (s, who live near plant, claims this violates EP and DP 

1. Injury might be either:

a. Possibility of nuclear plant accident—Ct rejects (not imminent)

b. Existence of the harm itself (envtal/aesthetic harm to lakes in area)—Ct accepts this, so (s have standing 

2. Ct says there’s a real link b/w harm and the statute

3. Much of this just has to do w/ soundness of pleadings in these cases—hard to distinguish this case from Eastern Ky  

D. Challenges to procedures by which agency adopted a reg 

1. Regulated entity challenges procedure—there’s injury in fact b/c had to comply; but injury wasn’t necessarily caused by harm complained of and redressable by favorable outcome, b/c agency might follow different procedures and produce same reg

--Error of procedure doesn’t guarantee different outcome 

2. Yet these suits brought all the time: Ct has to be able to say (s not harmed by failure to show procedure, w/o eliminating DP cases 

--Ct distinguishes b/w real tangible harm, and situation where all ( can complain about is failure to follow procedure: Where real injury, would-be ( has standing; but if no real injury, then mere failure to follow procedure isn’t enough to est standing 

IV. RIPENESS 

A. Basic idea of ripeness: too early to go to ct; overlaps w/ injury in fact 

B. Hazy mix of constitutional and prudential requirements 

C. §704: Provides for review of final agency action

D. (Abbott Labs, p. 955 (1967)—In amendment to FDCA, Cong requires both proprietary and established name to appear on labels, etc.; (s drug cos. try to get pre-enforcement injunction

1. Holding: pre-enforcement review is allowed 

2. 2 requirements: 

a. Fitness: Are issues fit for judicial consideration? 

b. Hardship: Will there be hardship to parties in withholding ct consideration

E. (Toilet Goods, p. 959 (1967)—FDA issues reg expanding its authority to regulate color additives; (s cosmetic manufacturers seek pre-enforcement review 

1. Holding: Validity of reg not ripe for review

2. Case shows that not every reg subject to pre-enforcement review

--Fitness requirement met—there were useful things to be learned thru application of the reg; hardship was less 

F. As practical matter, these cases comes down to fitness: if fit but no hardship would result, ct will hear case; but if hardship would result but issues not fit, ct’ won’t hear it 

G. Enforcement-stage review of rule that might have been reviewed at pre-enforcement stage 

(NLRB Union v. FLRA, p. 964 (DC Cir. 1987)—Final order of FLRA must be appealed w/in 60 days, and Union challenges regs adopted seven yrs before appeal filed

1. Holding: Issue is ripe for review

2. Doesn’t matter that SOL has expired: Ct distinguishes b/w 1) attacks on substantive validity of regs and 2) attacks on procedural lineage of regs 

--If procedural error in promulgation, then issue is fit for review 

3. It’s trickier if challenging authority to issue reg after SOL has expired, or if alleging direct conflict 

H. In some cases, Cong precludes pre-enforcement review and makes post-enforcement review exclusive 

I. (National Automatic Laundry, p. 968 (DC Cir. 1971)—Wage and Hour Administrator writes reply letter to ( trade association expressing views on applicability of FLSA to its member orgs; (s say agency’s interpretation was erroneous, and seeks pre-enforcement review

1. Holding: Ripe for review—both fitness and hardship met

--Fitness: Letter signed by agency head and its context indicated that it represented a final and authoritative resolution of a legal issue; also, a ct can restrict its ruling to a legal issue that is susceptible to resolution in the abstract w/o addressing other issues that may arise in context of subsequent attempts to apply a rule or statutory interp to a particular set of facts   

2. Case shows one limit of how willing cts will be to engage in pre-enforcement review for something shy of a final reg

3. Case might come out differently today 
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