ROAD MAP

PERSONAL JURISDICTION

1) STATUTORY ANALYSIS

a) If suit is in federal court, then use Rule 4(k):

i) Rule 4(k)(1)(A): Allows federal court to piggyback on state long-arm statute; federal court can assert jurisdiction over any D subject to jurisdiction in state where court sits.

ii) Rule 4(k)(1)(D): Use if federal statute has its own long-arm statute.

iii) Rule 4(k)(2): Federal long-arm statute; allows aggregation of nationwide contacts if:

(1) P has federal law claim

(2) D has been served with process in U.S.

(3) D is not subject to jurisdiction in any other state (i.e. foreign)

(4) Exercise of jurisdiction comports with due process under 5th Amendment

2) CONSTITUTIONAL ANALYSIS

a) Does assertion of jurisdiction satisfy due process 

i) 14th Amendment if forum is state

ii) 5th Amendment if forum is nation under 4(k)(2)

b) Traditional bases:

i) Presence (Pennoyer, Burnham)

ii) Consent (Zapata, Carnival Cruise, Ireland)

iii) Domicile/citizenship/state of incorporation (Milliken)

iv) Property in forum (Pennoyer, Shaffer) 

(1) Must be attached at commencement of suit.

(2) After Shaffer, subject to minimum contacts test.
c) Modern basis: Minimum contacts test

i) International Shoe: Minimum contacts of “quality and nature” such that assertion of jurisdiction does not “offend traditional notions of fair play and substantial justice.” 

CAUSE OF ACTION

CONTACT/NATURE

related to contacts

unrelated to contact
systematic and continuous

specific jurisdiction

general jurisdiction

(International Shoe)
(Perkins, Helicol via Brennan)

isolated



specific jurisdiction

no jurisdiction






(Hess, McGee)


(Helicol via majority)

d) Specific Jurisdiction: Cause of action arises from D’s contacts

i) Quantity and quality of contacts:
(1) Purposeful availment= D could reasonably anticipate being haled into court (first developed in Hanson)
(a) quid pro quo=D benefited from protection of forum’s laws so must be amenable to suit under them (International Shoe)
(b) financial benefit from forum
(2) Purposeful direction=intent to sell product in forum (Asahi)

(a) advertising in forum

(b) designing product specially for customers in forum

(c) marketing/distribution specifically in forum (Keeton)

(d) establishing channels for regular advice to customers in forum
(3) P doesn’t need minimum contacts (Keeton)

(4) Isolated but continuous relationship with resident (contracts in Burger King, McGee)
(5) P’s unilateral activity ≠ purposeful availment (Hanson, World-Wide)
(6) Mere foreseeability that product will enter forum ≠ purposeful availment (World-Wide, O’Connor in Asahi)
(7) Putting product into stream of commerce = purposeful availment (Brennan’s concurrence in Asahi)

(8) Tortious activity expressly aimed at forum (not non-harmful activity as in Kulko)
(9) Interactive website aimed at or used in forum (Zippo)
(10) Strong state interest will offset lack of contacts—less concern for D’s convenience (Brennan’s dissents in World-Wide, Helicopteros)
e) General Jurisdiction: Cause of action unrelated to D’s contacts

i) Contacts must be so continuous and systematic that D would expect to be subject to suit there on any claim
(1) Perkins: continuous, systematic, and sufficiently substantial (de facto incorporation)

(2) Helicopteros: continuous and systematic, not necessarily substantial

(a) Brennan’s dissent: Even if claim doesn’t arise from contacts, it’s enough if they relate to it. 

f) Reasonableness

i) Factors laid out in World-Wide:

(1) D’s convenience

(2) P’s interest in getting relief

(3) state’s interest in adjudicating dispute

(4) shared interests of states in furthering substantive social policies

(5) interstate judicial system’s interest in efficient resolution of disputes

SUBJECT-MATTER JURISDICTION
1) DIVERSITY 

a) Constitutional basis: Art. III, Sec. 2
b) Statutory basis: 28 U.S.C. § 1332

c) Identify citizenship of parties:

i) If individual, citizenship=domicile (Mas)

ii) If corporation, use 1332(c)(1):

(1) State of incorporation

(2) Principal place of business

(a) Nerve center=corporate headquarters

(b) Operating assets=center of profit-making activities

(c) Total activity=hybrid

iii) If unincorporated association, look to citizenship of all members.

d) Is there complete diversity? (Strawbridge)

e) Is amount in controversy met? 

i) At least $75,000.01.
ii) As long as claimed by P in good faith, D must show to a legal certainty that it is really less.

2) ARISING UNDER
a) Identify claims.

b) Constitutional basis: Art. III, Sec. 2

i) Is there a federal ingredient in case (Osborn), even potential (Planters’ Bank)?
c) Statutory basis: 28 U.S.C. § 1331

i) Is federal issue on face of well-pleaded complaint? (Mottley)
ii) Is federal issue substantial? (Smith)
(1) Majority reading: Must be on face of well-pleaded complaint AND substantial.

(2) Minority reading (footnote 12, Merrell Dow): If very substantial, does not need to be on face of well-pleaded complaint.
(3) Subsequent cases give different tests for substantiality:

(a) Does federal law provide a private right of action? (Merrell Dow)

(i) Not necessary if federal interest is very substantial, e.g. constitutional issue (Footnote 12).
(b) No need for private right of action, 3-part test (Grable)

(i) Does claim necessarily raise a federal issue?

(ii) Is federal issue actually disputed and substantial?

(iii) Would asserting jurisdiction disturb congressionally approved balance of federal and state judicial responsibilities?

(c) But private right of action is still a consideration—may indicate that federal interest isn’t substantial enough. (Empire Healthchoice)
(i) Helps clarify “actually disputed” from Grable: pure question of federal law rather than factual dispute.
3) PROTECTIVE

a) Congress can enact a law conferring federal jurisdiction over a particular area without federal rules of decision. Federal court can apply state common-law or create federal common-law. 
4) SUPPLEMENTAL

a) Identify which claim(s) will get into federal court based on 1331 or 1332.

b) Constitutional basis: Art. III, Sec. 2 (Osborn test of federal ingredient)
c) Statutory basis: 28 U.S.C. § 1331, read to constitutional limit

i) Federal court can hear supplemental state claims if they arise from a common nucleus of operative fact with federal claim. (Gibbs)
d) 28 U.S.C. § 1367 

i) Reaction to Finley, which said supplemental jurisdiction must be explicitly authorized by statute.

ii) If anchor claim is based on 1331, use 1367(a):

(1) Same test as Gibbs—unless federal statute forecloses it (Aldinger), supplemental jurisdiction over claims (and parties) forming part of same case or controversy.
iii) If anchor claim is based on 1332, use 1367(b):

(1) No supplemental jurisdiction over Ds joined by P if it would destroy complete diversity (Owen).
(2) If class action, only named representative must meet amount in controversy (Allapattah). 
iv) Discretionary considerations, 1367(c):

(1) novel or complex issue of state law

(2) state claim substantially predominates over federal claim

(3) district has dismissed all claims over which it has original jurisdiction

(4) other compelling reasons
FORUM NON CONVENIENS

1) Forum non conveniens=judge-made doctrine applied when D seeks to transfer action to court outside U.S., even though personal jurisdiction, subject-matter jurisdiction, and venue are satisfied. 
2) Considerations (Gulf Oil, Piper):

a) Has lower court abused its discretion?
i) Considered something it was barred from considering 

ii) Failed to consider something it was obligated to consider

b) P’s choice of forum

i) Given significant weight unless P is foreign

c) Balancing:

i) Private factors (interests of P and D, where witnesses are, where evidence is)

ii) Public interest in litigating case (docket control, relationship between community and litigation, applicable law in diversity cases)

iii) Interest of alternative forum

3) Keep in mind:

a) Court is reluctant to engage in comparative law analysis—adequacy of foreign law should only be taken into account when it offers no remedy (Nemariam).

b) When dismissing suit under forum non conveniens, court can require D to stipulate to waive jurisdictional objections in foreign court.

ERIE DOCTRINE
1) Erie doctrine applies when federal court must decide a claim arising under state law—typically diversity jurisdiction, but also supplemental jurisdiction.
a) Erie makes clear that state substantive law should be applied; the more difficult question is whether to apply state or federal procedure.
2) Identify state rule and federal rule.

3) Is there a direct collision between state and federal rules?
a) No:

i) If federal rule interpreted narrowly to avoid conflict with state rule, then both can be applied. (Walker)

ii) However, Footnote 10 of Walker says federal rules should be given their “plain meaning.” 

iii) Broad reading advocated in Hanna. 

b) Yes: 

i) Does federal rule come from FRCP? 

(1) If so, there is a strong presumption of validity because authorized by Art. I, Sec. 8 of the Constitution and the Rules Enabling Act, 28 U.S.C. § 2072.

(2) If not, look to Rules of Decision Act, 28 U.S.C. § 1652. Analyze from Erie through Byrd. 

ii) Hanna: Does federal rule really regulate procedure (Sibbach)? 

(1) Majority: Almost any federal rule will trump any state rule.

(2) Harlan’s concurrence: Would rule affect litigant’s behavior outside the courthouse? If so, it is not really procedural.

iii) 2072(b): Does federal procedure abridge, modify, or enlarge a substantive right? Analyze state rule to see if it is procedural or substantive.

(1) Outcome determinative test: If application of federal rule affect outcome of suit, then must apply state rule. 

(a) Guaranty Trust: ex post

(b) Byrd: ex ante

(c) Hanna: ex ante, in light of twin aims of Erie (preventing forum shopping and inequitable administration of justice)

(2) If procedure is bound up with rights, not just a form and mode of enforcement, then must apply state rule. (Byrd)

iv) If it appears that state rule must be applied, countervailing considerations: essential characteristic of independent judiciary (7th Amendment in Byrd)
v) Can substantive component of state law be harmonized with federal procedural rule? (Gasperini)
RULE 12(b)(6): MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM

1) 12(b)(6): Motion to dismiss for failure to state a claim
a) Should be granted only if it is shown beyond a doubt that P can prove no set of facts in support of her claim that would entitle her to relief. 
2) What are the elements of the cause of action?
a) Common law?

b) Statute?

c) Federal rule?

d) Common sense?
3) Who bears the burden of alleging which elements?

a) Whatever is in enacting clause usually allocated to P.

b) Is allegation positive or negative? If negative, allocate to D.

c) Which party has access to information?

d) Essential aspects of claim allocated to P.

e) Is allegation probable? Allocate to party whose position is less probable. 

f) Rule 8(c): Affirmative defenses allocated to D. 

g) Rule 9(b): Fraud allocated to P.

4) Consider policy implications:

a) The more P has to allege, the harder it is to bring this type of suit.

i) If want to make it easier for P to bring suits, allocate more elements to D. 

ii) If want to avoid harassing Ds, allocate more elements to P.
5) Has P met burden of pleading?

a) Possible errors:

i) Factual insufficiency (correctable)=P failed to allege fact that does exist

ii) Factual insufficiency (not correctable)=P failed to allege a fact because it does not exist

iii) Legal insufficiency=P alleged all relevant facts but they do not connect to a legal theory for which there is a remedy (the “wrong” P describes is not recognized as a violation of any legal right)

6) If P has not met burden, two possibilities:

a) Dismiss complaint for failure to state a claim; it is P’s responsibility to state the necessary facts and law. (Case)

b) Look for ways that P can properly state a claim:

i) Factual insufficiency:

(1) Rule 12(e): D can move for P to amend complaint that is so vague or ambiguous that D cannot frame a response

(2) Rule 15(a): Court can conditionally dismiss complaint and allow P time to amend and re-submit

ii) Legal insufficiency:

(1) Court can make reasonable inferences in favor of P (American Nurses)

RULE 56: SUMMARY JUDGMENT
1) Rule 56: Summary judgment

a) Moving party must draw from discovery record to show that there is no genuine dispute about a material fact and that he is entitled to judgment as a matter of law. 

2) Is D or P making this motion? (Most likely D.)

3) What issue of fact might exist? Look to elements of claim.

a) Don’t worry about elements allocated to moving party.
4) Look at what evidence is available.
5) Consider four standards:
a) Adickes: Moving party must foreclose possibility that non-moving party could prove case at trial. Consider what reasonable inferences a jury could make.

b) Celotex (Rehnquist’s plurality): Has been read to allow moving party to submit a “prove-it” motion. This shifts burden to non-moving party to go beyond pleadings to make a showing of evidence. 

i) Rule 56(f) allows non-moving more time to get an affidavit or deposition. But court might not grant this since it should be handled by case management. 

c) Celotex (White’s concurrence): Moving party must submit more than a conclusory assert—must follow up on whatever is already on discovery record.

d) Celotex (Brennan’s dissent): Moving party must demonstrate affirmatively that non-moving party lacks adequate evidence.  

6) Court considers facts in light most favorable to non-moving party.
PRECLUSION DOCTRINE

1) Preclusion won’t attach sua sponte; court will wait for parties to move for preclusion. This may change thanks to the internet.

2) Claim Preclusion

a) Requirements:

i) Identical parties

(1) Successor in interest

(2) Stranger to case who takes control and pays for litigation

(3) Unnamed party represented by named party (class actions)

ii) Prior judgment that was valid, final, and on the merits

(1) Valid:

(a) Personal jurisdiction
(i) Collateral challenge allows forum 2 to refuse to recognize judgment from forum 1 if court lacked personal jurisdiction.
(b) Notice given in compliance with due process

(i) Important question in context of unnamed parties to class actions

(c) Subject-matter jurisdiction
(i) Distinction between judgments that are null and void and those that are merely erroneous. Erroneous judgment can be challenged on appeal but is otherwise subject to recognition. (Des Moines)
(2) Final: Not an interlocutory judgment (e.g., temporary injunction)
iii) Claim was or could have been litigated in prior case

(1) Transactional test (Rush)=common nucleus of operative fact, similar to supplemental jurisdiction

(2) All of P’s rights in a particular transaction against a particular D are merged in prior judgment and barred from subsequent litigation.

3) Issue Preclusion

a) Requirements:

i) Identical issue

(1) In negligence, depends on whether court looks at mediate or ultimate issue.

ii) Actually litigated

(1) Majority rule: some presentation of evidence

(a) Party seeking benefit of preclusion must point to record

(2) Minority rule (Vestal): opportunity to present evidence on issue included in complaint

(a) Party seeking benefit of preclusion can simply attach complaint

iii) Actually decided

(1) Some statement by court that found for party on a particular issue

iv) Necessarily decided

(1) Issue must be essential to judgment.

(2) If unclear whether issue was essential, no preclusive effect. (Russell, Restatement 2)

v) Judgment must be entitled to respect
4) Mutuality

a) Traditional notion: Party cannot benefit from jud gment unless bound by judgment.
b) Mutuality is still required for claim preclusion but is eroding for issue preclusion.

c) Non-mutual defensive issue preclusion (Bernhard, Blonder-Tongue)

i) D seeks to use factual finding from forum 1 as a shield in forum 2

ii) Formula:

A v. B in forum 1, B wins

A v. C in forum 2, C claims non-mutual defensive issue preclusion

d) Non-mutual offensive issue preclusion (Parklane)
i) P seeks to use factual finding from forum 1 as a sword in forum 2
ii) Formula: 

A v. B in forum 1, A wins

C v. B in forum 2, C claims non-mutual defensive issue preclusion

e) Discretionary considerations:

i) Did D have full and fair opportunity to litigate in forum 1?

ii) Could P have joined first suit?

iii) Did D have full incentive to litigate case in forum 1?

iv) Did D have full procedural opportunities in forum 1?

v) Would ruling for P here be inconsistent with rulings in other courts on issue?

OUTLINE

I. PERSONAL JURISDICTION

A. Statutory and constitutional inquiries:

1) Has legislature authorized personal jurisdiction via statute? 

2) If so, is that statute constitutional under Due Process Clause (5th Amendment for federal courts and 14th Amendment for state courts)? 

B. In Personam Jurisdiction

1) The Traditional Basis

a) Pennoyer v. Neff (1877, p. 63): territorial theory of power
Mitchell sued Neff after he had left OR, won default judgment, and acquired his land through sheriff’s sale. Neff collaterally challenged default judgment—court lacked in personam jurisdiction because he was never served process and quasi in rem jurisdiction because his land wasn’t attached at commencement of suit. 

i) Service of process is more than notice; it is court’s formal assertion of power.  

ii) Service of process must take place within state lines.

iii) Nature of D’s connection to state and length of time within state aren’t relevant. (E.g., Grace v. MacArthur, service of process on airplane flying over AK)

iv) Once court has personal jurisdiction and enters judgment, other states must recognize it under Full Faith and Credit Clause (Art. IV, Sec. 1).

v) Exceptions to territoriality: 

· Status relations: Courts must have power to adjudicate divorce when parties live in different states.

· Corporations: States can require that they designate agent to accept service of process.

b) Milliken v. Meyer (1940, p. 71)
i) Even if absent, D is subject to personal jurisdiction in state of domicile.

2) Expanding the Bases of Personal Jurisdiction

a) Hess v. Pawloski (1927, p. 73): transitional case 
MA resident injured by PA resident while driving on MA highway. MA statute allowed service of process to non-residents through certified mail; by driving on state highways non-residents implied consent to jurisdiction in suits arising from automobile accidents. Holding: Statute did not violate due process. 

i) Expansion of territorial theory to include legal fiction of implied consent.

ii) Recognition of state’s interest in regulating the use of its highways. 

iii) Law treats residents and non-residents alike. 

3) A New Theory of Jurisdiction

a) International Shoe Co. v. Washington (1945, p. 75): minimum contacts 

WA state sued DE corporation for failing to contribute to unemployment compensation fund. D said it was not doing business in state—no office, no contracts for sale or purchase of merchandise, no stock, no intrastate deliveries of goods. State argued that it was doing business there—11-13 salesmen living in state, commissions of more than $31,000 a year, regular and systematic solicitation of orders resulting in continuous flow of product into state. 

i) Court probably could have asserted jurisdiction under territorial theory; D was conducting a substantial amount of business in state.

ii) Instead court offered a new rationale for jurisdiction: minimum contacts.

(1) Due process does not require presence in state as long as D has had “minimum contacts with it such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.” (p. 78) 

(2) No mechanical test; whether due process is satisfied depends on the “quality and nature” of the contacts.

(3) Quid pro quo rationale: If D has benefited from protection of state laws, must also be amenable to suit under them. 

(4) Not clear how much weight to give state’s regulatory interest versus D’s convenience. 

(5) Service of process no longer an assertion of power, merely gives notice.

4) Due Process and Long-Arm Statutes

a) Two types of long-arm statutes:

i) Enumerated act statute=courts will exercise jurisdiction only for acts listed in statute

ii) Constitutional max statute=courts will exercise jurisdiction to full extent of due process clause; still requires a separate inquiry

b) McGee v. International Life Insurance Co. (1957, p. 89)
P’s husband, a CA resident, had life insurance policy with company bought by D. When D refused to pay out after his death, P won judgment in CA court. TX court refused to enforce judgment, saying that CA wrongly asserted jurisdiction since D did no other business in state. Contacts consisted of mailing contract and receiving payments. S.Ct. held that CA’s exercise of jurisdiction was proper because contract had a “substantial connection” with state. 

i) Court weighs state regulatory interest (expressed in California Unauthorized Insurer’s Process Act, on which jurisdiction was based) against defendant’s convenience.

ii) No consideration of other states’ regulatory interests.

iii) Example of isolated contacts (only one contract in state) supporting specific jurisdiction.

c) Hanson v. Denckla (1958, p. 90): purposeful availment
PA resident established trust with DE bank and later moved to FL, where she changed beneficiary. After her death there were two suits—first one in FL holding trust was invalid, then one in DE holding trust was valid. S.Ct. held that FL improperly asserted jurisdiction over trustee, an indispensable party. 

i) Purposeful availment test for minimum contacts: Because decedent unilaterally decided to move to FL, trustee did not purposefully avail itself of the benefits of the forum. Distinction from McGee, in which contract remained in state where it was originally created. 

ii) Dissent (Black): Court ignored FL’s clear regulatory interest in estates of its residents, which trumps inconvenience to D. 

d) World-Wide Volkswagen Corp. v. Woodson (1980, p. 94): two-pronged test
P purchased an Audi in NY and suffered injuries from crash in OK. They brought a products liability suit against D in OK, arguing that because car was mobile, it was foreseeable that it would end up in OK. S.Ct. held that there were not sufficient contacts to assert jurisdiction.  

i) Two-pronged test:
(1) Minimum contacts: Given D’s activities, could he reasonably anticipate being haled into court in state? In other words, was there purposeful availment of the forum? If yes, then go to second prong.

(2) Reasonableness, balancing 5 factors: 

(a) D’s convenience

(b) P’s convenience and interest in relief

(c) state’s interest in adjudicating dispute

(d) shared interests of states in furthering substantive social policies

(e) interstate judicial system’s interest in efficient resolution of disputes

ii) Foreseeability isn’t enough to satisfy minimum contacts. Affiliating circumstances considered by court: in-state sales, services, solicitation of business, advertising.
iii) Dissent (Brennan): Advocated center of gravity approach, giving more weight to strong sovereign interest as long as it’s not too inconvenient to D. 

e) Keeton v. Hustler Magazine (1984)

P brought libel suit against D in NH because the statute of limitations had passed in every other state. S.Ct. held that sale of thousands of magazines in state constituted minimum contacts, purposeful availment. 

i) No minimum contacts requirement for plaintiff, although plaintiff’s residence in forum may enhance defendant’s minimum contacts.

f) Kulko v. Superior Court (1978, p. 106)
CA mother sued NY father in CA court to modify child support agreement. P claimed that D buying ticket to send daughter to CA was purposeful availment; S.Ct. said this was not enough for minimum contacts. 

i) Effects test only applies to wrongful activity directed at state; merely causing an effect within forum state without purposeful availment will not support jurisdiction.

ii) Court relied on minimum contacts prong, but its real concern was reasonableness—regulatory interest of states, preventing forum shopping.

iii) Switch from “a” proper forum (International Shoe, World-Wide) to “the” proper forum, perhaps because case involves a family dispute.

g) Burger King Corp. v. Rudzewicz (1985, p. 108)
P sued MI franchise owner in FL court. S.Ct. held that contract signed by D indicated purposeful availment because D reached out to do business with FL company. 

i) Contract is evidence of purposeful availment, but it is the quality and duration of the relationship that really matters.
ii) Example of continuous but limited activity in state supporting specific jurisdiction.
iii) Burden of proving inconvenience falls to defendant.
iv) Dissent (Stevens): Concerned about unfairness to D, who did no business whatsoever in Florida. Majority seems to rely on adhesion contract’s choice of law clause to establish purposeful availment. 
h) Asahi Metal Industry Co. v. Superior Court (1987, p. 117)
P, a CA resident injured in motorcycle accident, brought products liability suit in CA court against Taiwanese manufacturer Cheng Shin, who brought third-party indemnification claim against Japanese corporation Asahi. P settled claims, leaving only this indemnity action. All justices agree that jurisdiction is improper, but opinion is divided on minimum contacts prong. Does putting component parts into the stream of commerce constitute purposeful availment? 

i) Section II-B (O’Connor for majority, all but Scalia): Court jumped straight to reasonableness prong, skipping over minimum contacts. Great inconvenience to D, little state interest since both parties were foreign, potentially conflicting interests of other nations. 

ii) Section II-A (O’Connor for plurality): Placement of a product into the stream of commerce with the mere awareness that the product may end up in the forum state is not purposeful direction. Cf. World-Wide, foreseeability isn’t enough. Evidence of purposeful direction:
(1) advertising goods in forum

(2) designing product specially for customer(s) in forum

(3) marketing/distribution specifically in forum

(4) establishing channels for regular advice

iii) Concurrence (Brennan): Minimum contacts were satisfied; Asahi knew that distributor sold 20% of product in CA. Purposeful direction isn’t necessary, just a regular flow of commerce so that assertion of jurisdiction won’t come as a surprise.
iv) Concurrence (Stevens): There was probably purposeful availment, but when inconvenience is so great there is no need to consider minimum contacts.
v) Scalia did not join majority in II-B because he thought minimum contacts inquiry must come first.

5) General Jurisdiction and State Long-Arm Laws

a) Specific versus general jurisdiction:

i) Specific=jurisdiction is specific to a cause of action, arising out of D’s contacts with forum

ii) General=D is amenable to suit on any cause of action, whether or not it arises from her contacts with forum; appropriate only when contacts with forum are so substantial and continuous that D would expect to be subject to suit there on any claim and would suffer no inconvenience

iii) Domiciliaries of forum and corporations incorporated in forum are always subject to general jurisdiction there.

iv) General jurisdiction isn’t invoked that often since specific jurisdiction is so generous.

b) Perkins v. Benguet Consolidated Mining Co. (1952, p. 125)
During WWII, D left Philippines while under Japanese occupation and president went to live in OH, running company from home office. Non-resident of OH sued D in OH on two causes of action arising from activities conducted by D outside of forum. Court held that it would not violate Due Process for OH to take or decline jurisdiction.  

i) Contacts must be continuous and systematic as well as sufficiently substantial.

ii) Court gives laundry list of activities in OH to show de facto incorporation there: maintained home office where business files were kept, drew and distributed salary checks, kept two active bank accounts, held meetings, etc. 

iii) A corporation can be subject to general jurisdiction in multiple states.

c) Helicopteros Nacionales de Colombia v. Hall (1984, p. 128)
Helicol, a Colombian corporation, was sued by non-residents of state in TX court after a helicopter crash in Peru. D conducted contract negotiations in TX, purchased more than $4 million worth of materials from a TX company, sent personnel to be trained in TX, received payments from a TX bank, but did not have an office in Texas and was never licensed to do business in the state. Court held that contacts were insufficient to satisfy Due Process Clause. 
i) Court said that contacts must be continuous and systematic, but didn’t consider whether they were sufficiently substantial.

ii) Dissent (Brennan): Hybrid jurisdiction, eliminating distinction between specific and general jurisdiction—should look at all contacts, including those unrelated to cause of action. Consistent with his center-of-gravity approach.
6) New Bases for Jurisdiction: Technological Contacts

a) Does a website have enough contacts with forum to consider it “located” there?
b) Zippo test=sliding scale approach, distinguishes between interactive websites (jurisdiction) and passive websites (no jurisdiction). Test is becoming obsolete since few websites are passive anymore. 

7) Jurisdiction Based upon Power over Property

a) Definitions:

i) In rem=P declares property rights against all potential defendants

ii) Quasi in rem I (classic meaning)=dispute between parties over property when property is located in forum

iii) Quasi in rem II (Pennoyer meaning)=property forming basis for court’s assertion of power is unrelated to cause of action, damages capped at value of property

b) Harris v. Balk (1905, p. 145)
Harris owed money to Balk who owed money to Epstein. Epstein attached Harris’s debt in MD court and Harris paid Epstein, then Balk sued Harris in NC court to recover debt. S.Ct. upheld jurisdiction over Harris was proper and gave full faith and credit to MD judgment.

i) Debt follows debtor wherever he goes.

c) Shaffer v. Heitner (1977, p. 147)
Heitner brought shareholder derivative action in DE against Greyhound and board of directors. DE court sequestered stocks owned by non-resident board members based on statute making DE situs of all stocks in DE corporations. S.Ct. held that assertion of jurisdiction violated due process, struck down statute.

i) International Shoe minimum contacts standard applies to all assertions of state court jurisdiction, including quasi in rem II. Not clear whether reasonableness is required as well. 
ii) In rem and quasi in rem I actions are not affected because property is in forum and relates to cause of action.

iii) Majority (Marshall): “The fiction that an assertion of jurisdiction over property is anything but an assertion of jurisdiction over the owner of the property supports an ancient form without substantial modern justification.”

iv) Concurrence (Stevens): Purchase of stock didn’t put board members on notice that they could be subject to jurisdiction in DE.

v) Dissent (Brennan): Again advocates center of gravity approach, state’s regulatory interest.
vi) Creates problems in enforcing judgments—property in forum 2 not sufficient basis to enforce judgment of forum 1. 
d) Cybersquatting, cyberpiracy, and in rem jurisdiction

i) Cybersquatting=using domain name similar to trademarked name to divert customers

ii) Cyberpiracy=registering trademarked domain name in order to shake down trademark holders
iii) Congress passed statute designating domain names as property located in state where it was registered (VA). Plaintiffs can bring in rem action in VA with notice given through registration company. 

8) Jurisdiction Based Upon Physical Presence

a) Burnham v. Superior Court (1990, p. 160)
Wife sued for divorce in CA, non-resident husband was served process while on business trip in CA. S.Ct. said assertion of jurisdiction satisfied due process.

i) Reaffirming traditional basis for jurisdiction, transient presence plus in-hand service, regardless of cause of action. 

ii)  Plurality (Scalia): S.Ct. should not question such a long tradition; it is up to legislatures to change the law.  Minimum contacts discussion in Shaffer was dicta.

iii) Dissent (Brennan): Minimum contacts and reasonableness test should be applied even when there is a physical presence. 

9) Another Basis of Jurisdiction: Consent

a) Even under regime of Pennoyer, D could consent to personal jurisdiction by expressly agreeing, by performing certain acts that constitute a waiver of objections, or by failing to assert a defense of lack of jurisdiction. 

i) E.g. Rule 12(h)(1): D who fails to raise an objection to personal jurisdiction in the answer or initial Rule 12 motion is precluded from raising the issue.

b) Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee (1982, p. 171)
Bauxite producer incorporated in DE sued group of foreign insurance companies who refused to pay on a claim in PA federal court. D contested jurisdiction and refused to comply with discovery to establish essential jurisdictional facts. S.Ct. upheld sanction of presumptive finding that D were subject to jurisdiction.

i) By submitting to the jurisdiction of the court for the limited purpose of challenging jurisdiction, the defendant agreed to abide by that court’s determination on the issue of jurisdiction.

c) M/S Bremen v. Zapata Off-Shore Co. (1907, p. 173)
American corporation entered contract with German corporation specifying that all disputes would be litigated in London Court of Justice. When Zapata brought suit in FL district court, S.Ct. dismissed.

i) Choice of forum clause enforced; S.Ct. is reluctant to interfere with international system of justice.

d) Carnival Cruise Lines v. Shute (1991, p. 173)
P sued in DC federal court for injury suffered while on cruise. Ticket had a clause requiring all disputes to be litigated in FL. S.Ct. did not consider D’s minimum contacts argument but instead chose to enforce choice of forum clause.

i) Clause was reasonable and permissible because:
(1) D has interest in limiting the forums in which it could be subject to suit.

(2) Passengers have prior notice of forum.
(3) Efficiency of clear forum selections.

(4) Passengers would benefit in form of reduced fares.
ii) An example of the increasing contractualization of procedure.

10) Jurisdictional Reach of the Federal Courts

a) Statutory authority comes from Rule 4, technically a service-of-process rule.

i) 4(k)(1)(A): Piggybacking on state long-arm statutes; jurisdiction is appropriate for any D who would be subject to a court of general jurisdiction in the state in which the federal district court is located.  

(1) Constitutional test is under 14th Amendment.

ii) 4(k)(1)(B): Special service rule applying to parties joined under FRCP 14 and 19, allows for service “100 miles from the place from which the summons issues.” 

iii) 4(k)(1)(C): Special service rule applying to Ds subject to federal interpleader jurisdiction, allows for nationwide service of process.

iv) 4(k)(1)(D): Used when federal statute authorizes jurisdiction.

v) 4(k)(2): Federal long-arm statute
(1) Applies under the following conditions:

(a)  P has claim under federal law.

(b) D is not subject to personal jurisdiction in any state court.

(c) Exercise of jurisdiction is consistent with Due Process Clause of 5th Amendment. 

(2) Allows federal courts to aggregate contacts across entire country. 

(3) Rule only affects foreign Ds since any domestic D can be sued in her home state.

(4) If P makes good-faith allegation of nationwide contacts, burden shifts to D to rebut. 

II. PROVIDING NOTICE AND AN OPPORTUNITY TO BE HEARD

1) The Requirement of Reasonable Notice

a) Mullane v. Central Hanover Bank & Trust Co. (1950, p. 183)
Bank petitioned for settlement of its first account as common trustee. Following NY statute, it published notice in local newspaper. Mullane, a beneficiary, objected that notice was inadequate to afford due process, and S.Ct. agreed. 

i) Notice must be reasonably calculated to succeed. 

ii) Trustee should have sent notice by mail to beneficiaries for whom it had contact information, but wasn’t obligated to track down the rest. 

b) Greene v. Lindsey (1982, p. 191)
KY statute allowed service of process posting summons on door of tenant’s apartment. Group of public-housing tenants facing eviction claimed this did not satisfy the Mullane standard. S.Ct. agreed; notices posted on apartment doors were frequently taken down by children of other tenants so method was unreliable. Instead S.Ct. required certified mail.

c) Dusenbery v. United States (2002, p. 193)
Government forfeited property of prisoner, who claimed he never received notice. Prison mailroom officer had signed certified mail receipt. S.Ct. held that this satisfied due process under Mullane test.
i) Diluted approach to due process, personal service not required as long as there is a procedure for giving notice. 

ii) Potential implications for other people in institutional settings, such as soldiers.

d) Jones v. Flowers (2006, p. 513 supplement)
Notices of public sale were sent repeatedly by certified mail to tax delinquent’s last known address, but all were returned unopened. P challenged sale of his belongings after the fact. S.Ct. held that notice was insufficient because government was aware that it had failed and should have taken further reasonable steps.

2) The Mechanics of Giving Notice (Rule 4)

a) Rule 4(d): Provides incentives for waiver of service by D—not waiver of notice.

b) Rule 4(f): Gives flexible framework for service of process in foreign countries, accommodating procedures of other nations to avoid violating sovereignty. 

3) Opportunity to be Heard

a) Cases we looked at involved seizing of property prior to judgment. Implicates due process because creditors are leveraging government power.

b) Sniadach v. Family Finance Corp. (1969, p. 229)
S.Ct. held that prejudgment garnishment of wages violated due process.

c) Fuentes v. Shevin (1972, p. 221)
P bought goods on installment plan and defaulted on payments during dispute about servicing. Items were seized before P had even received summons. S.Ct. held that this violated due process.

d) Mitchell v. W.T. Grant Co. (1974, p. 229)
S.Ct. held that LA sequestration procedure did not violate due process, even though there was no notice or hearing before seizure.

i) Creditor’s property interest was at least as great as debtor’s.

ii) Writ of sequestration was issued by judge, not a clerk.

iii) Most importantly, there was a provision for a quick post-sequestration hearing. 

e) North Georgia Finishing, Inc. v. Di-Chem, Inc. (1975, p. 232)
P’s bank account was garnished prior to service of process. S.Ct. held that this violated due process.

i) Creditor had no interest in P’s wages.

ii) Writ was issued by clerk, not judge.  

iii) No provision for hearing.

f) Connecticut v. Doehr (1991, p. 234): three-pronged test
P in unrelated tort suit attached D’s house. S.Ct. held that this violated due process.

i) P had no independent or prior claim to property.

ii) Statute only required probable cause to sustain the validity of P’s claim.

iii) P was not required to put up a bond.

iv) Three-pronged test (following Mathews v. Eldridge):

(1) Private interest of D whose property was seized

(2) Risk of erroneous deprivation and relative value of additional procedural safeguards

(a) Pre-taking hearing?

(b) Order issued by judge, not clerk?

(c) Requirement of evidence beyond mere affirmations by P?

(d) Expeditious post-taking hearing?

(e) Must creditor post bond prior to prejudgment taking? 

(f) Can debtor post bond after taking to regain possession?

(3) Public interest (government and creditor)

III. SUBJECT-MATTER JURISDICTION

A. Diversity Jurisdiction

1) Rationales:

a) Fairness to out-of-state litigants
b) Protection of creditors
c) Cross-fertilization

d) Practicality

2) Constitutional basis is Art. III, Sec. 2. 

3) Statutory basis is 28 U.S.C. § 1332. Amount in controversy must exceed $75,000.

4) Capron v. Van Noorden (1804, p. 22)
P contested jurisdiction of circuit court because his complaint had failed to allege that D was a citizen of another state. Holding: No subject-matter jurisdiction.

a) Unlike personal jurisdiction, parties cannot consent to subject-matter jurisdiction. 

b) Jurisdiction of federal courts is limited by Art. III, Sec. 2; a basic feature of federalism.

c) Jurisdiction of court can be re-examined on appeal.

5) Rule of complete diversity (Strawbridge v. Curtiss)=no diversity jurisdiction if any P is a citizen of same state as any D, no matter how many parties involved in litigation.

a) Exceptions:

i) Interpleader

ii) Class Action Fairness Act (CAFA), which allows high-stakes multi-state class action suits to be tried in federal court

6) 1441(b): If P brings suit in D’s state of citizenship, D cannot remove to federal court on the basis of diversity.

7) Determining Citizenship

a) Mas v. Perry (1974, p. 255)
Wife, a domiciliary of MS, and husband, a French citizen, brought diversity action against LA citizen. D contested jurisdiction because couple had lived in LA as students and planned to return. Court held that there was diversity jurisdiction.

i) Citizenship=domicile

ii) Domicile=one’s true, fixed, and permanent home, to which one has the intention of returning when absent

iii) When domicile isn’t clear, court always looks backwards.

b) 1332(c)(1), determining the citizenship of corporations:

i) State of incorporation

AND

ii) Principal place of business—only one

(1) Nerve center=corporate headquarters or home office from which activities are coordinated

(2) Operating assets=center of profit-making activities, such as manufacturing

(3) Total activity=hybrid of nerve center and operating assets tests

c) Citizenship of unincorporated associations and limited partnerships:

i)  Court usually looks to citizenship of all members, making it harder for organizations like unions to satisfy diversity.

ii) 1132(d)(10), special rule for class-action removal:

(1) Principal place of business

AND 

(2) State under whose laws it is organized.

d) 1359: Prohibits collusion to create diversity, but not to destroy it.

i) Nominal parties don’t destroy diversity (Rose v. Giamatti).

8) Amount in Controversy

a) No constitutional requirement of amount in controversy.

b) 1332(a): Amount in controversy must exceed $75,000.

c) Burden is on D to prove that amount in controversy is not met.

d) Test:

i) Was sum claimed by P in good faith?

ii) Is there a legal certainty that claim is really for less than the jurisdictional amount?

e) Split in circuits over how to treat amount in controversy in injunction suits—can court consider value of injunction to D as well as P?  

f) Aggregation (judicially created guidelines, not constitutional or statutory):

i) Single Ps can aggregate claims against single Ds, within the rules of joinder.

ii) Two Ps cannot aggregate if they have separate and distinct claims.

iii) Two Ps can aggregate if there is a single indivisible harm. 

9) Judicially Created Exceptions to Diversity Jurisdiction

a) Federal courts generally decline to hear probate matters and domestic-relations cases. 

b) Ankenbrandt v. Richards (1992, p. 268)
Mother brought diversity suit to assert claims of physical and sexual abuse on behalf of her daughters against their father. S.Ct. upheld jurisdiction despite domestic-relations exception.

i) Domestic-relations exception only applies to divorce, alimony, or child custody suits. This was a tort action so it could be tried in federal court.

B. Arising Under Jurisdiction

1) Constitutional basis is Art. III, Sec. 2. 

2) Statutory basis is 28 U.S.C. § 1331.
3) What does it mean to arise under federal law?

a) Federal law creates P’s right to sue. 

b) State-law claim requires proof of federal law substantially (Smith, Grable).
4) State courts have concurrent jurisdiction to hear federal claims; they are only ousted when Congress explicitly confers federal jurisdiction over a certain area.

5) Supreme Court can review state court decisions if there is a federal issue involved.

6) Purposes:

a) Uniformity

b) Federal expertise

c) Independence

d) Safeguarding of federal interest

7) Constitutional Test

a) Osborn v. Bank of the United States (1824, p. 271): federal ingredient
Bank refused to pay tax under OH statute and state auditor forcibly took money out of its vault. Bank brought suit in federal court to avoid prejudice of OH state court. Marshall interpreted Bank’s charter, which allowed it to sue or be sued in any circuit court, as a grant of jurisdiction, and allowed federal jurisdiction. 

i) Constitution is satisfied if federal issue forms an ingredient of the case. Even a potential issue will suffice (Bank of the United States v. Planters’ Bank of Georgia).

b) Textile Workers Union v. Lincoln Mills (1957): protective jurisdiction
S.Ct. interpreted Osborn to allow Congress to confer “protective” jurisdiction on federal courts whenever a federal issue exists in the background. 

8) Statutory Test

a) 1331 tracks the language of Art. III, Sec. II, but courts have read it more narrowly. Limitations are primarily a queuing device.

b) Louisville & Nashville R. Co. v. Mottley (1908, p. 273): well-pleaded complaint
P tried to sue D in federal court for breach of contract. D’s affirmative defense was based on federal statute, but S.Ct. held that this was not enough for arising under jurisdiction.

i) Bright-line rule: Federal question must appear on the fact of P’s well-pleaded complaint, which does not include affirmative defenses.  

ii) Benefits of rule: 

(1) Low cost

(2) Administratively easy

iii) Problems with rule:

(1) Under-inclusive: Cases that turn on federal issues, like Mottley, will be kept out of federal court.

(2) Over-inclusive: Some cases will go to federal court even though federal issue will never be reached because suit is decided on state cause of action.

c) Smith v. Kansas City Title & Trust Co. (1921, p. 279): substantiality
Shareholder sued to enjoin D from investing in federal bonds on the ground that the Act of Congress authorizing their issuance was unconstitutional. Even though cause of action was state-created, S.Ct. upheld jurisdiction. 

i) Major reading: Smith narrows Mottley
(1) Federal issue must appear on face of well-pleaded complaint.

(2) Case must turn on construction or application of federal law.

(3) Federal interest must be substantial.

ii) Alternative reading (footnote 12, Merrell Dow): Smith expands and is independent of Mottley; jurisdiction rests solely on whether federal issue implicated is substantial, regardless of whether it appears on the face of the well-pleaded complaint.

d) Moore v. Chesapeake & Ohio Ry. Co. (1934, p. 281)
P sued under KY statute providing that contributory negligence defense could not be used by D who violated any state or federal statute enacted for protection of employees. P alleged that injury was due to D’s failure to comply with a federal statute. S.Ct. found that there was no jurisdiction because KY statute merely copied federal standard—intrastate interest.
e) Merrell Dow Pharmaceuticals v. Thompson (1986, p. 281): PRoA
Ps, residents of Canada and Scotland, brought suit against D in OH state court for birth defects resulting from ingestion of drug during pregnancy. One of claims was that D misbranded in violation of Federal Food, Drugs, and Cosmetic Act (FDCA). D removed to federal court, hoping for forum non conveniens dismissal. S.Ct. held that there was no federal jurisdiction because FDCA did not provide a private right of action.

i) Majority (Stevens): Substantiality of federal issue is judged on whether or not Congress included a private right of action in statute.

(1) This argument is problematic because Congress historically implied private rights of action, so wouldn’t have felt the need to spell it out in the FDCA.

ii) Footnote 12: Even if Congress didn’t intend a private right of action, federal courts can assert jurisdiction if federal issue is very substantial.

iii) Dissent (Brennan): Absence of a private right of action doesn’t mean that federal interest isn’t substantial. Moore should be overruled.

iv) District courts rebelled after Merrell Dow decision. Some used their discretion to determine strength of federal issue based on footnote 12. Others went to the other extreme, saying that if a constitutional issue was raised there wasn’t a substantial federal interest because there was no private right of action.

f) Grable & Sons Metal Products v. Darue (2005, p. 506)
Darue bought Grable’s land in federal tax sale. Grable brought quiet title action in state court, claiming Darue’s title was invalid because IRS had not followed proper procedure in seizing property. D removed to federal court. S.Ct. upheld federal jurisdiction despite lack of a private right of action.

i) 3-part test for substantiality:

(1) State-law claim necessarily raises a federal issue.

(2) Federal issue is actually dispute and substantial.

(3) Asserting jurisdiction would not disturb any congressionally approved balance of federal and state judicial responsibilities.

ii) Questions left by Grable:

(1) What does it mean to be “actually disputed”—a factual dispute between parties or an open question of law?

(2) What does “necessarily raises” mean? Is that an oblique way of saying that a likely affirmative defense is not sufficient?

g) Empire Healthoice Assur., Inc. v. McVeigh (2006, p. 477 supplement)
Insurance company sought reimbursement from federal worker who had won a settlement, as mandated by its contract with government. In amicus brief government argued that issue implicated federal tax dollars and should be decided in federal court. S.Ct. held that there was no federal jurisdiction.

i) Majority (Ginsburg): Federal interest wasn’t strong enough. Government had provided for private rights of action elsewhere in statute but not on the matter of reimbursement.

(1) Not going back to Merrell Dow, but private right of action is a consideration. 

(2) If case involves a pure question of federal law rather than a factual dispute, jurisdiction is more likely. 

(3) Implicates prongs 2 and 3 of Grable test.

h) Marshall v. Marshall (2006, p. 519)
Dispute over widow’s inheritance—estate handled in TX probate court and widow’s bankruptcy, including claim of tortious interference with expectations of inheritance, handled in CA federal bankruptcy court. S.Ct. upheld federal jurisdiction despite probate exception because suit involved a tort claim. 

i) As Ankenbrandt did with domestic relations exception, construes probate exception narrowly.

C. Supplemental Jurisdiction 

1) Constitutional basis is Art. III, Sec. 2 using Osborn test of federal ingredient.

2) Statutory basis is 1331, read broadly to its constitutional limit.

3) Rationales:

a) Protects integrity of Art. III courts by allowing them to provide complete relief for federal and state claims.

b) Avoids piecemeal litigation.

4) Pendent and Ancillary Jurisdiction

a) Terms:

i) Pendent jurisidiction=joinder activity of Ps

ii) Ancillary jurisdiction=joinder activity of Ds

iii) Anchor claim=within federal jurisdiction

iv) Supplemental claim=not within federal jurisdiction

b) United Mine Workers of America v. Gibbs (1966): pendent claim jurisdiction
Gibbs sued UMW under two claims: federal claim of illegal boycott and state tort claim of conspiracy to interfere with contractual rights. S.Ct. upheld supplemental jurisdiction over state claim. 

i) Courts hear cases, not claims. 

ii) Case=common nucleus of operative fact

iii) Supplemental jurisdiction justifies a broader reading of 1331 than used in arising under cases. 

iv) Discretionary doctrine; courts should consider:

(1) Judicial economy

(2) Convenience

(3) Fairness to litigants

c) Aldinger v. Howard (1976, p. 296)
P sued officers of Spokane County under Civil Rights Act in federal court and tried to bring in county as D under state-law claim. S.Ct. rejected pendent party jurisdiction.

i) Statutory test not satisfied because 1983 specifically excluded municipalities.

ii) No per se rule against pendent party jurisdiction, however. 

d) Owen Equipment & Erection Co. v. Kroger (1978, p. 297)
P brought suit in federal court under 1332. D1 indemnified D2, then claim over D1 dismissed. It turned out that D2 was a citizen of same state as P, and S.Ct. rejected pendent party jurisdiction.

i) Statutory test not satisfied because 1332 has continually been interpreted as requiring complete diversity (Strawbridge) and Congress hasn’t tried to alter this. 

ii) Shift from explicit statement of congressional intent (Aldinger) to implicit assumption of intent.

iii) Policy concern that Ps could take advantage of ancillary jurisdiction.

e) Finley v. United States (1989, p. 299)
P brought suit in federal court under Federal Tort Claims Act against FAA, then tried to bring state-law tort claims against city and utility company as well. S.Ct. rejected pendent party jurisdiction.

i) Statutory test not satisfied because text of FTCA only addresses U.S., not other Ds. 

ii) Prior to Finley, baseline assumption was that supplemental jurisdiction would be allowed unless statute said otherwise. Under Scalia’s interpretation, assumption is that it would not be allowed unless explicitly authorized by statute.

5) Supplemental Jurisdiction

a) 28 U.S.C. § 1367 passed in reaction to Finley.

i) 1367(a): Arising under jurisdiction

(1) Unless federal statute forecloses it, courts can exercise supplemental jurisdiction over claims forming part of the same case or controversy as anchor claim (Gibbs test). 

ii) 1367(b): Diversity jurisdiction

(1) Limitations on supplemental jurisdiction for diversity suits similar to pre-Finley cases.

(2) No supplemental jurisdiction over Ds brought in by P under:

(a) Rule 14 (impleader)

(b) Rule 19 (mandatory joinder)

(c) Rule 20 (permissive joinder)

(d) Rule 24 (intervention)

(3) Also no supplemental jurisdiction over Ps joined under Rule 19 or seeking to intervene under Rule 24.

iii) 1367(c): Court has discretion to decline supplemental jurisdiction if

(1) claim raises a novel or complex issue of state law

(2) claim substantially predominates over federal claim

(3) district court has dismissed all claims over which it has original jurisdiction

(4) other compelling reasons 

b) Exxon Mobil Corp. v. Allapattah Services, Inc. (2005, p. 492)
i) If named representative in diversity suit satisfies amount in controversy requirement, other Ps can be brought in under supplemental jurisdiction.

IV. VENUE, TRANSFER, AND FORUM NON CONVENIENS

1) Venue is non-constitutional; a political allocation of judicial authority within a geographic area.

2) One of three major constraints on P bringing suit, in addition to personal jurisdiction and subject-matter jurisdiction.

3) Federal courts can transfer to other federal courts, but state courts cannot transfer to the courts of another state.

4) Local action doctrine=lawsuits relating to real property must take place in the district in which the property is located

a) Reasor-Hill Corp. v. Harrison (1952, p. 333)
P brought suit in AK state court to get paid for spraying insecticide on D’s cotton crop in MO, and D brought cross-complaint for damages caused by spraying. D argued that there was no other proper venue because P did no business in MO. Court allowed jurisdiction despite local action doctrine.

5) Venue and Transfer in the Federal System

a) 28 U.S.C. § 1391: Venue generally

i) 1391(a): Diversity suits may be brought only in judicial district

(1) where D resides, if all Ds reside in same state

(2) in which a substantial part of the events giving rise to claim occurred or substantial amount of property related to claim is located

(3) in which any D is subject to personal jurisdiction (default)

ii) 1391(b): Arising under suits may be brought only in judicial district

(1) where D resides, if all Ds reside in same state

(2) in which a substantial part of the events giving rise to claim occurred or substantial amount of property related to claim is located

(3) in which any D may be found (default)

iii) 1391(d): An alien may be sued in any district.

b) 28 U.S.C. § 1404: Change of venue

i) For convenience of parties and witnesses, court can transfer from one proper venue to a better one.

ii) When transfer is granted, law of original state is applied.

c) 28 U.S.C. § 1406: Cure or waiver of defects

i) If P chooses the wrong venue, district court can choose to dismiss suit or transfer to a proper venue.

d) Bates v. C & S Adjusters, Inc. (1992, p. 337)
P brought suit in Western District of NY against D under Fair Debt Collection Practices Act, a federal statute. D had mailed collection letter to P’s old address in PA and argued that NY venue was improper. Court held that venue was proper under 1391(b)(2) because substantial part of claim occurred in NY, where P received letter.  

6) Forum Non Conveniens

a) Federal common-law doctrine applied when D seeks to transfer action to a court outside the U.S. even though personal jurisdiction, subject-matter jurisdiction, and venue are satisfied. Just as state courts cannot transfer to other states, federal courts cannot transfer to other countries. Therefore the effect of forum non conveniens is dismissal.
b) Piper Aircraft Co. v. Reyno (1981, p. 349)
Scottish citizens brought suit in CA state court against Ds relating to plane crash in Scotland. Named P was administrator of estate, citizen of CA. Ds removed to federal court and then transferred under 1404 to PA, where one D was based and where many witnesses were located. Once in PA, Ds moved for dismissal under forum non conveniens. District court granted dismissal based on factors from Gulf Oil Corp. v. Gilbert, circuit court reversed because P was likely to lose in alternative forum. S.Ct. reversed again, rejecting per se rule on adequacy of foreign law.

i) Reluctance to engage in comparative law analysis—adequacy of foreign law should only be taken into account when it offers no remedy (Nemariam v. Federal Democratic Republic of Ethiopia).

ii) Factors to consider:

(1) Has district court abused its discretion, considering something it was barred from considering or failing to consider something it was obligated to consider?

(2) P’s choice of forum has significant weight unless foreign P.

(3) Balancing:

(a) Private factors (interests of P and D, where witnesses are, where evidence is)

(b) Public interest in litigating case (docket control, relationship between community and litigation, applicable law in diversity cases)

(c) Interest of alternative forum
c) Courts can dismiss suit under forum non conveniens on condition that Ds stipulate to waive jurisdictional objections in foreign court. 

d) Forum non conveniens used to be very rare, but it has increasingly been used by corporate Ds to get out of American court system.
V. ASCERTAINING THE APPLICABLE LAW—ERIE DOCTRINE

1) State Law in Federal Courts

a) No constitutional basis for deciding which substantive law to apply. 
b) Art. I, Sec. 8 provides constitutional authority for creating federal procedural rules.
c) Statutory basis is:

i) 28 U.S.C. § 1652: Rules of Decision Act

ii) 28 U.S.C. § 2072: Rules Enabling Act, authorized FRCP to be created
d) Swift v. Tyson (1842, p. 362)
D was defrauded by land speculators and bank sued him based on diversity jurisdiction. Under NY law he could use fraud as a defense; under federal law the bank was favored. In deciding which law to apply, S.Ct. interpreted Rules of Decision Act to include only state statutory law, not common law. Therefore federal law could be applied in this case.

i) Rationale: Judicial decisions are not law, only evidence of a transcendental general law.

ii) Therefore federal courts had independent authority to interpret general law in diversity cases.

e) Erie R. Co. v. Tomkins (1938, p. 364)
P was injured while walking on path alongside railroad track. He brought a diversity suit against railroad because PA common law was unfavorable and his lawyer assumed federal court would apply general law. S.Ct. used this as an opportunity to overturn Swift.

i) Research had recently revealed that intent of Rules of Decision Act was for federal courts to apply both statutory and decisional law. 

ii) Negative effects of Swift doctrine:

(1) Failure to provide uniformity of common law throughout the nation

(2) Unequal administration of laws led to forum shopping

(3) Unconstitutional—federal government was not delegated authority to make common law on issues reserved to the state

iii) Therefore federal courts must apply state law in diversity cases.

f) Guaranty Trust Co. v. York (1945, p. 372): outcome determinative test
Question was whether state statute of limitations or more lenient federal procedure should apply in a diversity suit. S.Ct. held that state procedure must apply, which meant that P was time-barred. 

i) Outcome determinative test=if substituting federal procedure for state procedure would affect outcome of the case, must apply state procedure

ii) Criticism: Any trivial procedure could be outcome determinative.

g) Byrd v. Blue Ridge Rural Electric Cooperative, Inc. (1958, p. 379)
P brought diversity suit for tort claim. D raised affirmative defense that P had status of statutory employee, which would bar him from suing.  In order to determine P’s employment status, should federal court follow state procedure in which judge decided or federal procedure in which jury decided? S.Ct. held that federal procedure could be applied.

i) Rule from Byrd:

(1) Is rule bound up with rights? (In this case, no.) 

(2) Is rule outcome determinative? (Maybe.)

(3) Balancing test: 

(a) State’s interest in procedure

(b) Erie’s aim at uniformity

(c) Federal courts’ interest in preserving an independent system of justice (Constitutional right to jury trial implicated.)

h) Hanna v. Plumer (1965, p. 385)
P sued D in diversity and followed federal service of process procedure. D claimed this violated state service of process rule and moved for dismissal. S.Ct. held that federal procedure was proper.

i) Majority (Warren): Must consider outcome determinative test in light of twin aims of Erie: preventing forum shopping and inequitable administration of justice.

ii) Rule: If federal rule really regulates procedure, then it should be applied (Sibbach).

(1) How to determine if rule is really procedural:

(a) Meant to produce accurate results

(b) Meant to promote efficiency

(c) Promotes some notion of fairness

iii) Broad reading of FRCP. In practice, Hanna has allowed almost any federal rule to trump any state rule.

iv) Concurrence (Harlan): Erie was really about federalism. We need a uniform set of rules to carry out our daily lives. If difference in procedures would affect primary behavior in the real world, state law should be applied.
i) Walker v. Armco Steel Corp. (1980, p. 395)
D argued that state law regarding tolling of statute of limitations (when D is served) should apply instead of federal rule (when claim is filed). Applying state procedure would result in dismissal. S.Ct. held that procedures did not directly clash because Rule 3 was silent on tolling of statute of limitations, so Hanna analysis did not need to be applied and case was dismissed.  

i) When state procedure does not directly clash with FRCP, state procedure should be applied.

ii) Very narrow reading of FRCP to avoid conflict, allowing coexistence.

j) Gasperini v. Center for Humanities, Inc. (1996, p. 406)
P sued D in diversity for lost slides and won large award, which D contested. Should federal standard (reexamination under 7th Amendment) or state standard (“deviates materially”) apply? S.Ct. held that procedures did not clash and found a way to respect both by creating a new procedure.

i) Hasn’t had legs as precedent.

2) Ascertaining State Law

a) Identification of state law is easy if there is an on-point statute or decision by highest court. 

b) Options whether neither exists:

i) Rely on high court dicta and lower court rulings

ii) Abstention=federal court relinquishes jurisdiction; conflicts with rationales behind diversity jurisdiction

iii) Certification=federal court petitions state court to answer an unresolved legal question

3) Federal Common Law

a) Three theories:

i) Enclave theory=Federal courts can create common law in any enclave in which there is a significant federal interest. Judicial power to create common law is narrower than Congress’s power to create regular law. 

ii) Coextensive theory=Courts’ power to create federal common law is limited only by Constitution or statute. Judicial power to create common law is as great as Congress’s unless Congress ousts courts of authority.

iii) Statutory theory=Power to create federal common law is authorized by statute (1331). Narrower in conception than coextensive theory, but in practice just as broad.

b) Congress can override federal common law through legislation, but it is bound by constitutional interpretation.
c) Boyle v. United Technologies Corp. (1988, p. 435)
S.Ct. gave immunity to military contractors for design defects based on federal common law. 

i) Two-part test (Scalia):

(1) Is there a significant federal interest? (Here, financial and discretionary interests.)

(2) Is there a significant conflict between state law and federal interest? (Yes.)

ii) Dissent (Brennan): Court shouldn’t create a law of immunity when Congress has specifically declined to adopt one.

iii) Dissent (Stevens): Courts should never be the initiators of new policies.

VII: PLEADING

1) Purposes of pleading rules:

a) Notification

b) Tell nature of claim

c) Set out factual allegations

d) Narrow legal and factual issues involved

e) P might have to show evidence to support factual allegations

2) Rule 7 defines three types of pleadings:

a) Complaint (P)

b) Answer (D)

c) Reply (P)

3) Rule 12(e): Motion for more definite statement

a) Used if pleading is so vague or ambiguous that a party cannot reasonably be required to frame a responsive pleading.

4) Defenses:

a) Affirmative defense (e.g. contributory negligence)

b) Legal defense (e.g. preclusion)

c) Rule 12 defense:

i) Rule 12(b)(1): lack of subject-matter jurisdiction

ii) 12(b)(2): lack of personal jurisdiction

iii) 12(b)(6): failure to state a claim

5) Rule 8 gives parameters of federal pleading:

a) Under FCRP only purpose of pleading is notice.

b) Rule 8 requires “short and plain” statement of:

i) Jurisdictional grounds

ii) Claim showing that P is entitled to relief

iii) Demand for judgment

6) Typically, party that has the burden of allegation also has the burden of persuasion at trial. Interpretive rules for determining allocation of issues:

a) Rule 8(c): Affirmative defenses allocated to D

b) Rule 9(b): Fraud allocated to P. A disfavored cause of action, susceptible to abuse.

c) Enacting clause: Allocated to P.

d) Is allegation positive or negative? If negative, allocate to D.

e) Essential aspects of claim allocated to P. 

f) Is allegation probable? Allocate to party whose claim is less probable.

g) Which party has access to information?

7) Schaffer ex rel. Schaffer v. Weast (2005, p. 525 supplement)
Parents sued school on grounds that their child’s IEP was inadequate. Even though burden of allegation was allocated to Ps, they argued that D should have burden of persuasion because it had more access to information. S.Ct. disagreed—sufficiency of the plan was an essential element of the claim, so P must have the burden of persuasion.

a) Refusal to realign burden of allegation and burden of persuasion.

8) Motion to Dismiss for Failure to State a Claim

a) Rule 12(b)(6): Failure to state a claim upon which relief can be granted.

b) For the purposes of motion to dismiss, facts of complaint are assumed to be true.

c) Complaint may fail a 12(b)(6) motion because:

i) Factual insufficiency

ii) Legal insufficiency

d) Rule 15: Court has discretion to allow pleadings to be amended.

i) Most appeals courts would say it’s an abuse of discretion not to allow plaintiff to amend the complaint to fix a failure of fact. The harder question is when courts are faced with a legal failure. 

e) If D doesn’t raise Rule 12 defenses at appropriate time, they are waived. 

i) Exception: Rule 12(b)(1), subject-matter jurisdiction, which can be raised at any time and can’t be waived.

f) Case v. State Farm Mutual Automobile Insurance (1961, p. 27)
P was fired after deciding to run for office and brought suit against D, claiming wrongful termination, tortious interference with contractual relations, and violation of civil rights. S.Ct. dismissed first two claims because it was an at-will contract. It dismissed the third for failure to state facts and law that would make it sufficient. 

i) P might have had a valid civil rights claim but court refused to make inferences. 

g) American Nurses’ Association v. Illinois (1986, p. 531)
Ps alleged discrimination because workers in traditionally male categories were paid better than workers in traditionally female categories in a way not justified by the relative worth of their jobs. D brought 12(b)(6) motion because law provided no remedy for comparable worth claims. Court denied motion and allowed case to proceed.

i) P’s claim could be read as comparable worth or intentional discrimination. 

ii) Facts alleged in complaint could create a reasonable inference of intent.

9) Provisions to Deter Frivolous Pleadings

a) Rule 11: Sanctions 

i) At discretion of court

ii) Applies to every paper filed except discovery documents

iii) Attorney must conduct a reasonable pre-filing investigation

iv) Any novel legal argument must be “nonfrivolous” (a lesser bar than the previous standard, “good faith”)

v) All papers must be not for any “improper purpose” such as harassment or unnecessary delay

vi) Flag factual items that are as yet undetermined (“on information and belief”)

vii) Adapt position if factual situation changes

viii) Safe harbor provision=Rule 11 motion first filed with opposing counsel, then they have 21 days to withdraw the offending paper

VIII. CASE MANAGEMENT
1) Rule 16: Pretrial conferences, scheduling, management

a) Allows judge to manage caseload 

b) Discretionary doctrine, hard to overturn on appeal

2) The operation of Rule 16

a) Velez v. Awning Windows, Inc. (2004, p. 834)
P brought sexual harassment and employment discrimination suit against employer. D repeatedly missed deadlines and court entered default judgment. Then owner suddenly died and D asked for judgment to be set aside. However, D continued to miss deadlines and court granted partial summary judgment to P. 

i) Importance of adhering to deadlines set out by court under Rule 16.

ii) D could sue lawyer for malpractice, but then must prove that he would have won suit if not for lawyer’s behavior.

b) Connolly v. National School Bus Service (1999, p. 842)
Judge delegated task of mediating a fee dispute to his law clerk, and an attorney refused to attend. Judge issued sanction under Rule 16(f), but this was reversed on appeal because judge had abused his discretion by shirking his duty to mediate.

3) The Final Pretrial Order

a) Rule 16(e): Pretrial order

b) Supersedes pleadings, sets out facts and theories of case, order of witnesses and evidence.

c) Modifications to pretrial order only allowed to prevent “manifest injustice.”

d) Payne v. S.S. Nabob (1962, p. 848)
P introduced fact during opening argument that wasn’t in pretrial order. Judge refused to allow two of P’s witnesses because he had opportunity to include them in pretrial order but didn’t.

4) Sanctions

a) Rule 16(f)

b) Nick v. Morgan’s Foods (2001, p. 851)
Court imposed sanctions on party for failing to participate in ADR in good faith. D argued that outside counsel was the problem, so sanctions should be imposed on him, not D. On appeal court upheld imposition of sanctions.

IX. DISCOVERY

1) Rule 11 has a robust pre-filing requirement—must have evidentiary support. Discovery cannot be used to fulfill Rule 11 obligation. Possible exception:

a) Rule 27: Allows deposition to be taken prior to action in order to perpetuate testimony.

b) In re Petition of Sheila Roberts Ford (1997, p. 737)
Ford’s father was shot and killed by police officers and she filed a Rule 27 petition to depose county sheriff in order to determine whom to sue. Court denied petition.

i) Purpose of Rule 27 is to perpetuate testimony when witness could die or leave town. P cannot use Rule 27 to fulfill Rule 11 obligation.

ii) Although P was sympathetic in this case, purpose of rule is to prevent “fishing expeditions.” 

iii) onflict with Southern District of NY, which allowed use of Rule 27 to fulfill Rule 11 obligation in Alpha. 

2) Rule 26(a): Mandatory Disclosure

a) Parties must exchange basic information, even without discovery request. 
b) Cummings v. General Motors Corp. (2004, p. 754)
P sued D for allegedly defective car seat and lost. After verdict, P discovered videos of safety tests that could have helped case, and argued that tests fell within prior discovery requests. Court held for D.

i) Parties are not obligated under Rule 26(a) to disclose witnesses or documents that they do not intend to use.

ii) Can’t rely on mandatory disclosure alone—lawyer should have made a specific discovery request.

3) Rule 26(b): Voluntary Disclosure

a) What can be discovered:

i) Pre-2000: any info not privileged that is relevant to subject matter of litigation

ii) Post-2000: only info relevant to claims or defenses of party

b) Admissibility:

i) Can discover info that is not admissible at trial if it might lead to discovery of info that might be admissible at trial.

ii) Limits on admissibility:

(1) Hearsay=something witness didn’t personally observe or hear

(2) Privileged=relevant info blocked for policy reasons

(3) Work product=anything a lawyer does to prepare for trial

4) Tools of discovery:

a) Opposing party can withhold discovery if:

i) Not relevant to claim or defense

ii) Privileged

iii) Work product

iv) Proportionality (overly burdensome)

b) Rule 30: Depositions

i) Can be used on parties and non-parties.

ii) Can be no longer than one day=7 hours. 

c) Rule 33: Interrogatories

i) Can only be used on parties.

ii) Limited to 25 questions, including subparts. 

iii) Lawyer is really answering interrogatory, while party or witness is answering deposition.

d) Rule 34: Production of Documents

i) Includes paper and electronic documents as well as inspection of premises.

e) Rule 35: Physical and Mental Examination

i) Can only be used on parties.

ii) Need court order.

f) Rule 36: Requests for Admission

i) Party can ask other side to admit to truth of particular facts.

ii) Underutilized—a cheap way of doing discovery.

5) Managing discovery:

a) Rule 16 and Rule 26(f) require parties to confer and come up with discovery plan.

b) Timing:

i) Day 1: file complaint

ii) Day 99: Rule 26(f) conference 

iii) Day 113: Written plan regarding mandatory disclosure

iv) Day 120: Rule 16 pretrial order

c) Courts can impose monetary or substantive sanctions (e.g., Ireland).

6) Electronic discovery:

a) New rules as of Dec. 1, 2006.

b) Parties must discuss electronic discovery at 26(f) conference.

c) Data must be produced in a form that is “reasonably usable.”

d) Amended Rule 5(e) allows for electronic filing.


X. SUMMARY JUDGMENT

1) Rule 56: Summary judgment will be granted if, assuming facts in the light most favorable to non-movant, there is no genuine issue as to any material fact and the moving party is entitled to relief as a matter of law.

2) Material fact=anything needed to establish one of the elements of the claim or affirmative defenses
3) Determining whether there is a dispute: Judge draws from discovery record—depositions, answers to interrogatories, admissions on file, affidavits, etc. 

4) Question is whether to grant a Rule 56 motion when determining if there is a dispute of material fact requires judge to make inferences.

a) Adickes creates strong presumption against 

b) Celotex creates strong presumption in favor 

5) Adickes v. S.H. Kress & Co. (1970, p. 868)
White schoolteacher was refused service while at restaurant with black students, then arrested for vagrancy outside. She sued restaurant owner for violating civil rights. D brought Rule 56 motion on count of conspiracy, for which P had only produced circumstantial evidence (hearsay statements). S.Ct. denied motion. 

a) Rule: Moving party, even if not the one with burden of persuasion at trial, must submit evidence to foreclose possibility of jury making reasonable inferences in favor of P. 

b) A difficult burden for any D to meet; presumption in favor of trials. 

6) Celotex Corp. v. Catrett (1986, p. 870)

P sued for death of husband from asbestos. D filed Rule 56 “prove-it” motion, and the only additional of exposure P produced was hearsay. S.Ct. granted motion.

a) Rule (Rehnquist): Burden remains with whichever party has burden of proof at trial. Burden of movant is simply to point out areas of discovery record showing absence of dispute over material fact. 

b) Concurrence (White): Movant needs to provide more than “prove-it” motion but less than foreclosing. D must address what’s already on discovery record.

c) Dissent (Brennan): “Prove-it” motion isn’t enough—D must go through P’s evidence to show why it isn’t sufficient.

d) Celotex has been interpreted to allow “prove-it” motions.

e) Even though court said Adickes still stood, academy has viewed Celotex as a rejection of Adickes.

XI. PRECLUSION

1) As pleading and joinder rules have relaxed, preclusion has become more strict.

2) Purposes:

a) Closure, finality, repose

b) Stability

c) Judicial economy

3) Definitions:

a) Claim preclusion (res judicata)=claim has already been litigated; a total defense

b) Issue preclusion (collateral estoppel)=issue has already been litigated; not a total defense, but can be if claim is based on one issue

4) Court generally waits for parties to move for preclusion, although this may change due to the internet and pressure to clear dockets.

5) Always look to rule of preclusion in rendering court.

6) Claim Preclusion
a) Requirements:

i) Identical claim

ii) Identical parties

(1) Privity:

(a) Successor in interest

(b) Stranger to case who takes control and pays for litigation

(c) Unnamed party represented by named party (class actions)

iii) Prior judgment that was valid, final, and on the merits

(1) Valid:

(a) Personal jurisdiction

(b) Notice give in compliance with due process

(i) Important question in context of unnamed parties to class actions.

(c) Subject-matter jurisdiction

(2) Final: 

(a) Not interlocutory judgment (e.g., temporary injunction)

iv) Claim was or could have been litigated in prior case

(1) Transactional test=common nucleus of operative fact (borrowed from supplemental jurisdiction)

(2) All of P’s rights in a particular transaction against a particular D are merged in prior judgment and barred from subsequent litigation.

v) Generally, if P brings first suit in court of limited jurisdiction, she is not barred from asserting claims that could not have been adjudicated in forum 1. 

vi) Rule 13: Counterclaims and Cross-Claims

(1) All transactionally related counter-claims must be brought in forum 1.

(2) Cross-claims are not mandatory.

b) Des Moines Navigation & R. Co. v. Iowa Homestead Co. (1887, p. 60)

Iowa Homestead first brought claim to recover taxes from Des Moines in Iowa state court, but Ds removed to federal court under diversity jurisdiction, though lacking complete diversity. P lost, then tried to bring same claim in Iowa state court, arguing that it was not claim precluded because there was no subject-matter jurisdiction in prior suit. S.Ct. held that P was claim precluded.

i) Distinction between judgments that are null and void and those that are merely erroneous. Erroneous judgment can be challenged on appeal but is otherwise subject to recognition. This judgment was merely erroneous.

ii) Test from Restatement: Was court’s adjudication despite lack of subject-matter jurisdiction a “manifest abuse of authority”? Not clear whether Des Moines would fall into this category.

c) Rush v. City of Maple Heights (1958, p. 1115)

P was injured in motorcycle accident and brought action for damage to personal property, won $100. Then P brought personal injury action against same D, argued D was issue precluded, won $12,000. Ohio S.Ct. held that she was claim precluded.

i) P can’t split transactionally related claims—personal injury claim should have been litigated in first suit.

d) Jones v. Morris Plan Bank of Portsmouth (1937, p. 1126)

D won judgment against P based on two months of missed car payments, but later took possession of car for more missed payments. P sued D, arguing that D was claim precluded because of acceleration clause. Court held for P. 

i) Acceleration clause made entire balance due after first missed payment, so D should have sued for entire amount in forum 1. 

ii) Typically each non-payment is considered a separate transaction, but all payments not made up to time of trial are one transaction.

7) Issue Preclusion
a) Requirements:

i) Identical issue

(1) Depends on whether court looks at mediate or ultimate issue.

ii) Actually litigated

(1) Majority rule: some presentation of evidence

(a) Party seeking benefit of issue preclusion must point to record 

(2) Minority rule (Vestal): opportunity to present evidence on issue included in complaint

(a) Party seeking benefit of issue preclusion can simply attach complaint

iii) Actually decided

(1) Some statement by court that found for party on a particular issue 

iv) Necessarily decided

(1) Issue must be essential to judgment

v) Judgment must be entitled to respect

b) Guilty pleas are not issue preclusive, but this may change since courts take measures to ensure that pleas are legitimate.

c) Cromwell v. County of Sac (1876, p. 1135): Actually Litigated

P sued on four bonds, and D tried to use issue preclusion as a defense—in previous suit court held that different bonds were fraudulently issued. S.Ct. held that P was not precluded; just because one set of bonds was stolen doesn’t mean a different set was.

i) When looking at financial instruments, must consider whether each component has its own market (i.e. bonds but not leases).  If so, then each component is a separate transaction.

d) Russell v. Place (1876, p. 1140): Necessarily Decided

P brought two patent claims against D in forum 1 and won. Then he brought another suit for patent infringement against D and tried to invoke issue preclusion. S.Ct. held denied issue preclusion because it wasn’t clear whether verdict was based on one or both claims.

i) First Restatement would have given preclusive effect to both issues.

ii) Second Restatement would give preclusive effect to neither issue.
iii) Solution for Ps in this position is to ask for special verdict in forum 1.
8) Mutuality
a) Traditional notion: Party cannot benefit from judgment unless bound by judgment.

b) Mutuality is still required for claim preclusion, but it is eroding for issue preclusion.

c) Two types of non-mutual issue preclusion:

i) Non-mutual defensive issue preclusion=D seeks to use factual finding from forum 1 as a shield in forum 2

(1) Formula: 

A v. B in forum 1, B wins. 

A v. C in forum 2, C claims non-mutual defensive issue preclusion

ii) Non-mutual offensive issue preclusion=P seeks to use factual finding from forum 1 as a sword in forum 2

(1) Formula: 

A v. B in forum 1, A wins.

C v. B in forum 2, C claims non-mutual offensive issue preclusion

d) Bernhard v. Bank of America (1942): non-mutual defensive issue preclusion

Bernhard alleged fraud by Cook, executor of estate, in forum 1 and lost. Then Bernhard brought suit against bank in forum 2. Bank invoked non-mutual defensive preclusion because issue of Cook’s fraud was already decided in forum 1.
i) Rationale for allowing non-mutual defensive issue preclusion: efficiency.

ii) Shift in assumption: P who doesn’t package all claims and Ds together in one suit is eyed with suspicion—defendant shopping.

iii) Criticism: 
(1) Gives P incentive to over-litigate case, so not necessarily efficient.

(2) Unfairness to P if not aware of all possible Ds during first suit.

e) Blonder-Tongue Laboratories v. University of Illinois Foundation (1971)

Patent suit in which S.Ct. introduced non-mutual defensive issue preclusion.
i) Non-mutual defensive issue preclusion is at discretion of federal courts.
ii) Decision could be read as limited to patent actions, but it quickly spread.
iii) Distinction between defensive, which creates efficiency by reducing lawsuits, and offensive, which multiplies lawsuits.

f) Parklane Hosiery v. Shore (1979): non-mutual offensive issue preclusion

P brought shareholder’s class action alleging that D’s proxy statement was false and misleading. It used judgment in prior suit between SEC and D to claim non-mutual offensive issue preclusion.

i) S.Ct. adopts non-mutual offensive issue preclusion as a federal rule.

ii) In exercising discretion in allowing non-mutual offensive issue preclusion, court must consider:

(1)  Did D have full and fair opportunity to litigate in forum 1?
(2) Could P have joined first suit? 

(3) Did D have full incentive to litigate case in forum 1?

(4) Did D have full procedural opportunities in forum 1?

(5) Would ruling for P here be inconsistent with rulings in other courts on issue?
XII. FEDERAL RULES

1) Rule 1: Scope of Rules

a) Meant “to secure the just, speedy, and inexpensive determination of every action.”

2) Rule 2: One Form of Action

a) Gets rid of law/equity distinction.

3) Rule 3: Commencement of Action

a) A civil action is commenced by filing a complaint with the court.

4) Rule 7: Pleadings Allowed; Form of Motions

5) Rule 8: General Rules of Pleading

6) Rule 9: Pleading Special Matters
7) Rule 11: Signing of Pleadings, Motions, and Other Papers; Representations to Court; Sanctions
8) Rule 12: Defenses and Objections—When and How Presented—By Pleading or Motion—Motion for Judgment on the Pleadings
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