CIVIL PROCEDURE

Hershkoff Spring 2001

I. Pleading

a. Complaint

i. Practical effect is to toll statute of limitations

ii. Trigger moment for service of process

iii. Strategic reasons for more detailed pleading:

1. Seem knowledgeable

2. Defendant knows you mean business; longer narrative might make it seem like settlement cost might be higher

3. Longer complaint may entitle P to more discovery information

4. Preemptive strike against Rule 11 motion

iv. Code Pleading

1. Requires “ultimate facts” to be pleaded

2. Check-a-box case

a. Not enough facts

v. Rule 8a:  three elements:

1. Jurisdiction:  short and plain statement

a. Diversity (including “in excess of 75K”) or federal question

2. Statement of claim:  short and plain statement showing plaintiff is entitled to relief

a. Legal theory not required

b. But cannot be simply conclusory

i. E.g. “D has discriminated against me on the basis of my race.” – doesn’t include the basic facts surrounding the transaction at issue

3. Relief:  a demand for judgment for the relief

vi. Rule 8b:  “Defenses; Form of Denials”: party shall state in short and plain terms the party’s defenses to each claim asserted and shall admit or deny the averments upon which the adverse party relies.

b. Motions

i. Rule 12 motions raise threshold objections to the complaint

ii. 12(b)6)

1. assume that facts are true

2. standard:  “complaint should not be dismissed unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.”  Conley v. Gibson

iii. 12(e):  motion for more definite statement

1. can be raised even after 12b motion denied

2. standard is if it gives defendant enough information from which to draft his answer and to commence discovery

iv. 12(c):  motion for judgment on the pleadings

v. 12(g): consolidation

vi. 12(h)3:  court can dismiss for lack of smj, no leave to file a second motion

vii. filing 12b will often stop the clock (normally have 20 days to file an answer); also parties will also extend time through professional courtesy, unless judge is known for keeping court on time because of docket pressures

viii. Also remember provision in rule 4 that gives 60 days to answer 

c. Answer:

i. D can admit allegations you know to be true under rule 11

1. also might want to admit for strategic reasons, e.g., if you don’t want embarrassing details to go to a jury

ii. D can deny

iii. D can “DKI”:  has same practical effect as a denial, issue will be open to discovery and can contest it at trial

iv. General denial:  one sentence answer that D denies every allegation in the complaint, everything can then go into discovery; if you put in a general denial what the consequences at trial?  What can judge do?  Look at rule 8d, judge can strike your answer which has the effect of deeming everything admitted

v. “Good faith requirement”: Zielinski case.

1. P combined three allegations in one complaint (forklift was “owned, operated, and controlled by” D and D specifically denied the paragraph but part of the information was true (D operated and controlled but did not own the forklift);

2. P was prejudiced by not getting notice and so unable to look for a new defendant as a result of Ds bad faith

3. Court holds D responsible, deemed the paragraph admitted

vi. Affirmative defenses are not limited to those listed in 8(c).  Layman case (telephone company brought in evidence of an easement that plaintiff didn’t know about that they did not disclose in their answer).

1. Key issue of whether a matter should be an affirmative defense is whether it would surprise the plaintiff if it is brought in.

d. Ways to address strategic behavior:

i. Something section 1927 – very hard to prove intent so weak

ii. Courts retain “inherent authority” – weak concept

iii. Rule 11:  doesn’t require bad faith; uses subjective standard

1. Lawyer’s obligation:

a. Must sign pleading

b. Certify to the best of the lawyer’s knowledge, information and belief

c. Must perform a reasonable inquiry under the circumstances

2. prohibited:

a. improper purpose

b. legal contentions must be warranted – Gerbode case.

i. Question whether you can try to argue that you know the law says one thing but you feel law should be changed based on a moral theory

1. to avoid Rule 11 sanctions should be able to cite existing legal commentary supporting your view

c. factual contentions must have evidentiary support (or are likely to have support after reasonable investigation) – Business Guides case.

d. denials are warranted on the evidence or if based on DKI are reasonably based

3. sanctions:

a. normally is just a fine paid to the court

b. includes attorney’s fees (fee shifting; criticism is that not meant to give defendants a windfall)

i. but only if “warranted for effective deterrence.”

4. What is “reasonable inquiry”?

a. Depends on the case

b. Duty not to reaffirm bad pleadings (lawyer later learns that pleading is not meritorious)

c. “Bad faith” not required

i. if lawyer honestly believes that complaint is true but a reasonable person would have made inquiries and learned that complaint was false then sanctions may be imposed.  Business Guides.

5. Client’s obligation:

a. Responsible for facts:  where the pleader lies to her lawyer, leading the lawyer to believe that a claim or defense has merit when it does not court may impose sanctions

b. If Client signs the pleadings then is treated essentially like a lawyer for rule 11 purposes

6. Also applies to defenses who put in spurious claims or used to harass plaintiffs, had chilling effect on civil rights claims; 

7. other bad effects:  increased caseload and contributed to deterioration of civility in the profession

8. if can show you need discovery then can usually avoid sanctions

9. sanctions can be based on oral statements

10. question of whether you can escape sanctions if you are trying to change existing law (e.g. haddle case) by taking advantage of split in circuits; should at least show that you know the law

11. Safe harbor provision

a. Have to serve other party with notice then wait 21 days

b. Significance is that it puts plaintiff at advantage:  even if rule 11 motion is filed same day as notice given to D, answer has to be submitted within 20 days and that gives P 1 day to withdraw/amend complaint before rule 11 kicks in; this basically gives P free information from D (cost free discovery)

12. Court can impose sanctions on its own initiative

a. Even if case is voluntarily dismissed by plaintiff under rule 41 or court has no SMJ

b. 1993 amendments now have to have separate hearing for rule 11; under old rule rule 11 sanctions were too hard to appeal

e. Rule 9 (heightened pleading)

i. Makes assumptions, e.g. that fraud cases are too easy to file

ii. Catalogue of matters requiring heightened pleading:

1. legal capacity

2. fraud or mistake

3. condition precedent

4. existence of judgments or official documents and acts, on which the pleader plans to rely

5. material facts of time and place

6. special damages

7. admiralty and maritime

iii. Plaintiff cannot claim need for discovery as reason to circumvent heightened pleading requirements.  Olsen case (alleged fraud – but not enough evidence without discovery)

iv. What if state law being used in federal court:

1. same policy concerns that fraud cases too easy to file

2. but Rules Enabling Act (28 USC 2072) states that rules cannot abridge, enlarge or modify any substantive right – so questionable if OK to require higher pleading requirement in federal court than state law would require if case were in state court(?)

v. If item is not listed in Rule 9, no heightened pleading is required.  Leatherman case.

1. Rule not followed in civil rights cases:  5th circuit has gotten around Supreme Courts holding of no heightened pleading requirement in civil rights cases by imposing a reply requirement that has a heightened requirement; Hersh says this approach will be the law of the land in 5 years

a. Argument in favor of this approach:  if I can’t show a pattern or practice then can’t prove case

b. Argument against this approach:  should let plaintiff go through first round of discovery (plaintiff not in a position to have the knowledge up front) to find evidence then if they don’t find anything then impose rule 11 sanctions

c. Another argument is that legislature should decide; counter is that legislature may not be able to do this politically

f. Allocation of Elements

i. Rules for allocation of elements of a cause of action are completely political

ii. FRCP 8c gives a list of some affirmative defenses, but not exhaustive, e.g. “qualified immunity” as in Leatherman is not on list but was treated as an affirmative defense

iii. One test is the “exception clause”

1. E.g.:  “person shall be liable for injury to others caused by failure to take reasonable care; provided no person shall be liable if plaintiff’s own negligence was the primary cause of injury”

a. If there is an exception clause that is embedded in the end then the court will usually allocate the exception clause to the defendant, but if no exception clause then probably allocated to plaintiff

b. But it is not true that simply finding an exception clause after the enacting clause means that D is stuck with the burden of allocation

c. So under this clause 12(b)(6) motion would not work because would say that plaintiff has met his burden, up to defendant to bring up the defense

2. One clue are the words “if”/”unless”; words coming after “unless” are construed as elements allocated to defendant

iv. Burden of pleading typically runs parallel with burden of proof

v. Explanations of why burden is allocated:

1. negative/positive theory:  place burden on party that wouldn’t have to prove a negative; see this in Gomez case

2. “Essentiality” argument:  A party has to allege the elements “essential” to its claim

3. Probabilities:  sometimes court feels that more likely than not certain things happen in a certain way; e.g. bill collection, American Express says you didn’t pay the bill and you say you did pay the bill.  Who should have the burden of alleging non-payment? Most of time credit card company is right

4. Better access to information:  may be more efficient to allocate those issue to the party who has the better knowledge; counter example is fraud, by requiring  heightened pleading from plaintiff in fraud case we are requiring information that is often exclusively within the custody of the defendant.

a. What about discrimination case?  Could say that defendant knows whether he has discriminated but it would be implausible to allocate to defendant

5. Public policy

II. Amendments

a. Rule 15

i. Amendments (Rule 15a):

1. Can amend once as a matter of course before the other party responds

a. If no response required by other party then have 20 days to amend as a matter of course

2. Otherwise can amend if given leave from court

a. Standard for granting leave to amend:  “leave shall be freely given when justice so requires”

3. Rule15a:  when might D be put under hardship of allowing plaintiff to amend?  E.g. if I initially plead 100K in damages and now I’m alleging 4 million in damages plus punitive damages.  First you thought it was a small case but now it is a big deal; court doesn’t take quantitative factors into account; argument might be that that is OK because defendant is inconvenienced but it does not rise to the level of prejudice that rule 15 is looking for;

ii. Relation Back Doctrine (Rule 15c):

1. Didn’t exist at time of Zielinski; allows amending party to avoid statute of limitations problem by dating their amendment to same date as original complaint/answer.

2. Most federal laws don’t have statute of limitations; Hardest application of 15c comes up in civil rights cases, plaintiff tries to sue police officer on duty but doesn’t know their name, statute of limitations runs out but after discovery goes forward plaintiff can find out the names, courts have gone both ways in deciding whether plaintiff can use the names(?);

3. Standard for granting:  leave to amend should be denied only if it would cause actual prejudice to the other party.  Beeck v Aquaslide (Court allowed Aquaslide to withdraw its admission; no prejudice against Beeck because Beeck would not have prevailed on the merits)

4. Change of party requirements:

a. same transaction or occurrence

b. 120 days (FRCP 4m) after service of summons and complaint

c. opposing party has to have notice such that it is not prejudiced in maintaining a defense on the merits

d. “but for” a mistake concerning the identity of the proper party, the action would have been brought against the party

III. Discovery

a. 3 types of discovery under 26(a) (?):

i. persons, things, documents, and damages(?)

ii. expert opinions

iii. miscellaneous(?)

b. under 26(d) the parties may not seek discovery until they have conferred (may be by telephone), have 20 days

c. 5 types of discovery:

i. deposition:  limit of 7 hours to any deposition; district courts cannot opt out of 7 hour limit

ii. interrogatories:  

iii. documents and tangible things; can enter land and inspect; something about rule 45 subpoena

iv. requests for admission

v. physical exams (we are not going to cover)

d. 2000 amendments make biggest difference on rule 26b; don’t know what effect it will have

e. “Relevance” under 26(b)(1):

i. Pre-2000 amendment standard:  

1. “Relevant to the subject matter”

a. Example is obtaining information showing discriminatory practices made in deciding who makes partner at Sullivan and Cromwell (wall street firm) to show by analogy discriminatory practices in hiring.  Blank v Sullivan case.

1. OK under pre-2000 standard, not clear if OK under new standard.

ii. Post-2000 amendment  standard:

1. Information sought must be “relevant to the claim or defense of any party”

a. Example of how new rule might work:  trying to discover information about specific homosexual acts by a sailor when case is about sailor being discharged based on statements he made and not acts he performed.  Court found Navy could not discover information relating to the acts because it was not relevant to the claim or defense regarding the statements made by the sailor.  Steffan v. Cheney case.

iii. Court may order discovery of relevant material for “good cause”

iv. “relevant” material need not be admissible

1. would either be admissible or be reasonably calculated to lead to admissible evidence

f. Subpoenas (Rule 45)

i. Defenses against a subpoena

1. Cannot compel witness’ attendance at trial if he lives outside of 100 mile radius (Rule 45c3A)

a. but can go to witness to depose

2. would disclose privileged information or other protected matter (Rule 45c3B)

3. would require disclosure of an unretained expert’s opinion (Rule 45c3B)

4. would require disclosure of information not describing specific events or occurrences in dispute and resulting from the expert’s study made not at the request of either party (Rule 45c3B)

ii. Court can overrule defenses if the party shows :

1. a “substantial need” and 

2. cannot otherwise obtain the information without “undue hardship” and 

3. reasonably compensates the party subject to the subpoena. (Rule 45c3B)

g. Protection from discovery

i. Absolute immunity from discovery:

1. subjective thoughts, legal theories, mental impressions, etc. of the attorneys

2. Attorney-client privilege:

a. Confidences passed from client to the lawyer (privilege is unidirectional, does not cover material from lawyer to client)

ii. Qualified immunity from discovery:

1. “work product” immunities; 26(b)(3)

a. materials prepared by counsel for trial purposes and opinions of experts that counsel has consulted in trial preparation.  

b. requires three things to overcome work product protection.  Hickman case.

i. substantial need

ii. would create undue hardship

1. hostility of witnesses 

iii. to obtain equivalent materials

iii. Discovery sequence:

1. 3 waves of discovery:

a. Automatic disclosures, 26(a)(1)

b. Disclosure of expert testimony, 26(a)(2)

c. Pre-trial disclosures, 26(a)(3)

2. Automatic disclosures:

a. Timeframe:  must be made within 14 days of 26(f) conference

b. Includes:

i. Name, address, phone of each person that disclosing party plans to use

ii. Copy or description of each document, data compilation or tangible thing that the disclosing party plans to use

iii. Computation of each category of damages claimed by the disclosing party

iv. Copy of any insurance agreements

3. Disclosure of Expert testimony:

a. Written report

i. Complete statement of opinions and basis and reasons therefor

ii. Qualifications of expert

iii. The data or other information considered by the witness in forming the opinions

iv. List of all publications authored by the witness within the preceding 10 years

v. Compensation to be paid for the study and testimony

vi. Listing of other cases in which the witness has testified as an expert at trial or by deposition within preceding 4 years

b. Timeframe:  as directed by the court or 90 days before trial

4. Pre-trial disclosures:

a. Disclosures:

i. Name, address, and phone of each witness who may be called at trial

ii. Name of witnesses whose testimony at trial will be by deposition

iii. Identification of each document or exhibit to be introduced at trial

b. Timeframe:  must automatically disclose at least 30 days before trial.

iv. Experts retained but not called at trial:

1. Can only discover facts, opinions, and reports of experts who will not be called at trial “upon showing of exceptional circumstances.”

a. Only one expert available:  one situation which satisfies “exceptional circumstances” is if there is only one expert available in the field, and where the side resisting discovery has retained him for the sole purpose of keeping him out of the discovering party’s hands, without intending to call him at trial.

h. 16(b) conference

i. 120 days after service of process

ii. 26(f) happens 21 days before 16(b)

iii. three main things that occur:

1. consider amendments

2. add parties (joinder)

3. determine(?) how long discovery will run

iv. Judge issues a “pretrial order” which recites the actions taken at the conference (e.g. summarize list of witnesses); pretrial order can be modified to “prevent injustice”

1. sanctions can be ordered if a party fails to participate or doesn’t do so in good faith

v. one of the key functions is to promote settlement (but if judge goes too far may be reversed on appeal)

vi. Judge can’t coerce parties into settlement.  Kothe case.

vii. German advantage article(?) – Hersh doesn’t think we can successfully import procedural rules from civil law countries

IV. Default judgment (Rule 55) 

a. default judgment can only be reopened if the party requesting the reopening had a meritorious case.  Peralta case.  

i. Want to give D a chance to defend on the merits if at all possible

V. Dismissal  of action (Rule 41)

a. Voluntary (Rule 41a1):  Plaintiff may voluntarily dismiss

b. Involuntary:  

i. Sua Sponte by court(?)

ii. If plaintiff fails to reply to a discovery request

iii. If plaintiff fails to respond to a court order

1. related to res judicata 

VI. Summary Judgement (Rule 56)

a. Are a DISFAVORED, but important procedural shortcut

b. Heart of rule 56  motion is evidentiary support, most often use affidavits (affidavits must be based on first hand information), but can also use discovery materials

c. Rule 56 assumes that discovery has taken place

d. Standard:  moving party must show that there is no “genuine issue of material fact” in the lawsuit (moving party has the burden even if the burden would be different at trial)

e. Moving party must show (e.g. by using affidavits and other discovery materials  - but evidentiary sources are not required – see PROVE IT MOTION) that there is no genuine issue of material fact (Rule 56c) then burden shifts to other party to come forward with specific facts beyond the his pleadings (e.g. affidavits) to show that there is a genuine issue for trial.

f. Adickes standard:  Rule is that moving party has to foreclose possibility of opponent winning at trial

g. Celotex case (the “standard”) standard: 

i. Plurality:  Rhenquist

ii. Concurrence:  White

iii. Dissent:  Brennan

iv. Rule is that moving party only has to show that other party lacks evidence that it requires to prove an element(s) of its case.  The burden then shifts to the non-moving party to show that it can obtain admissible evidence to support the element in question.

1. Supreme Court plurality:  we have liberal discovery so if there is no evidence by this point then there is no basis for moving forward

a. Counter:  sometimes evidence like a deposition that was not put in as evidence can be cured

b. D can still use Adickes route and foreclose the possibility to obtain Summary Judgement (Adickes not overruled)

2. Concurrence:  D needs “more than conclusory evidence.”  D could depose P’s witnesses and point out flaws/lack of real evidence.  Then P has 56(f) option, or can bring in new evidence, or can show inadequacies in D’s findings.

v. Possible exception to the hearsay rule, p632 casebook, first full paragraph

1. Famous confusing paragraph:  Rhenquist says that “[w]e do not mean that the non-moving party must produce evidence in a form that would be admissible at trial…”

a. Hersh says that he might be saying that underlying facts might be admissible or that it might be an exception to the hearsay rule; problem is there is no case law to support this interpretation

h. “Prove it” motion:

i. A motion by D where D does not bring forth evidence but only points out that P has failed, after discovery, to make a showing sufficient to establish the existence of an essential element in that party’s case.

1. Rhenquist opinion in Celotex says prove it motion is OK

2. White and Brennan leave open possibility of prove it motion

ii. if allow prove it motion then this shifts the costs of deposing the witness to P who has to use the deposition to support the challenged element(s) of his allegation

iii. What can P do to defend against a prove it motion?

1. use overlooked evidence

2. put in additional evidence

3. ask for more time to do discovery under 56(f)

iv. District courts are allowing prove it motions

i. Visser case (applying celotex standard to a civil right case)

i. Visser was fired several months before his pension was to vest after refusing to pledge allegiance to the Packer, the principle corporate officer.

ii. Reinforces what non-moving party has to show to avoid summary judgment

1. under adickes packer would have to foreclose possibility that he fired visser based on age discrimination

2. under celotex packer could put in an affidavit saying that he did not have a discriminatory intent to fire visser

3. What should visser have put in his opposition papers?

a. Hersh didn’t answer; visser should have said that Packer’s explanation is a pretext and that real reason was to save money for the corporation by not having to pay out the costs of the pension;

VII. Erie doctrine

a. Steps to solve an Erie problem:

i. Is this a diversity case?

1. If no then Erie doesn’t apply

ii. Is this US Constitution v state law?

1. US constitution trumps state

iii. Is there a federal statute on point?

1. If yes then Federal statute trumps state (Rules of Decision Act)

iv. Is there a Federal Rule (FRCP) on point?

1. Yes – Can both be followed simultaneously?

a. Yes – then follow both (Burlington Northern)

b. No – apply Sibbach test:  Is Federal Rule valid under Rules Enabling Act?  If valid under Sibbach test then use the rule.

i. “test must be whether a rule regulates procedure – the judicial process for enforcing rights and for justly administering remedy and redress for disregard or infraction of them”

ii. Virtually no chance of failing Sibbach test since Supreme Court made up the FRCP rule in the first place

v. Does the federal policy conflict with the state rule or policy

1. If no then follow federal policy

vi. Is the area one of the few areas suitable for federal common law?

1. use federal common law

2. Gaspirini case – Ginsburg uses balancing test, basically creates new rule of federal procedure

vii. If no FRCP on point then is the state policy or rule basically substantive or procedural?

1. “Warren test” to see if state policy or rule is basically substantive or procedural, 3 parts:

a. is the form procedural or substantive

b. is it a housekeeping rule

c. is it likely to have substantive effects

2. If basically substantive then follow state law (Erie v Tompkins)

a. Straightforward “easy Erie”

3. If basically procedural then use balancing test:

a. Glannon calls this the “constitutional prong” and also the “Hanna part 1” test

b. Basically substantive if “bound up with the definition of rights and obligations”

c. Basically procedural if “form and mode of enforcing”

d. Balancing test, 3 parts:

i.  Is it likely to have substantive effects?

1. if yes then favor state rule

ii. Is it outcome determinative?

1. If yes then favor state rule (York case)

iii. Will it lead to forum shopping/lack of uniformity?

1. If yes then favor federal rule (Byrd case)

iv. Will it lead to inequitable administration of laws?

1. If yes then favor federal rule (Byrd case)

b. Reverse Erie

i. When state court is applying federal law it has to apply federal procedure – can be a problem when there is a federal common law

VIII. Preclusion

a. Res judicata (“claim preclusion”)

i. Defense raised at Rule 56 stage

ii. Policy reasons for having preclusion rule:

1. efficiency

2. reliance interest by P in not having to relitigate

iii. Elements:

1. suit #1 must have been on the merits

2. suit #2 must be by the same parties or their privies

3. Forum #1 must have had jurisdiction in the original action

4. Facts must pass the transaction test

iv. Precludes claim splitting

v. “Rule of mutuality”:  Precludes relitigation between the same parties and their privies (others can still sue)

1. Privy is one who has a mutual or successive interest (Searle case)

a. Idea is that their interests would be adequately represented and protected 

vi. The action must be “on the merits”:

1. What counts as on the merits:

a. after consideration of a claim by a judge or jury (e.g. trial)

b. summary judgment for either party

c. consent judgments

d. any judgment in favor of plaintiff in the original action (including a default or summary judgment)

e. successful 12(b)(6) claim against P or D

i. can amend  or appeal but P cannot commence a new action

f. settlements:  generally settlements count as on the merits

g. dismissal by court as sanction for failure to comply with court order

2. What isn’t on the merits:

a. Voluntary dismissal by plaintiff (Rule 41(a))

b. Dismissal for lack of personal jurisdiction over D (41(b))

c. Lack of SMJ over D(Rule 41(b)):

i. Easy to challenge SMJ in Forum #1

ii. Hersh says hard to collaterally challenge SMJ in Forum #2 – collateral challenge in Forum #2 restricted to default judgments (?)

d. Failure to join an indispensable party (Rule 41(b))

vii. What is precluded?

1. For plaintiff:  any issue, even if not litigated, that was part of the same “cause of action” as the original claim, including all legal theories, damages, and any other remedies

2. For defendant:  any claim actually asserted; also covers any compulsory counterclaims that could have been made

viii. Definition of “cause of action”

1. transaction test:

a. any act or series of occurrences out of which the action arose = one cause of action

2. Single contract = single cause of action

3. Installment contract = several causes of action, one each for all installments due at time of action

4. Installment agreement with acceleration clause:  

a. Some jurisdictions say single cause of action

b. Some jurisdictions say plaintiff may only sue for items matured

5. Promissory note:  can sue individually for each one

6. Single tort act with several injuries = single cause of action

7. Several tort acts with single injury = single cause of action

8. Nuisance/ongoing damages = several causes of action

a. Exception is when nuisance is established as permanent then damages to cover past and future injury

ix. Use claim preclusion rules of Forum #1 (Frier case-P sued D in state court for replevin of his car then sued D in Fed court for violating 42 USC 1983 for depriving him of his property without due process)

1. Even if Forum #1 is state court and Forum #2 is federal court or vice versa

a. Exception:  if Forum #1 had no jurisdiction over the case brought in Forum #2 then claim preclusion doesn’t apply, even if it would satisfy the transaction test (Gargallo case-sued in state court for securities violation then sued in fed court for securities violation).

x. Interlocutory appeal

1. Fed courts:  once judgment is entered it is “final,” even if an appeal is pending

2. State courts:  in most state courts an appeal automatically postpones the finality of the judgment until the appeal is concluded

xi. Defendant should raise defense of preclusion at summary judgment stage

b. “bar” and “merger”

i. merger is when plaintiff won in first action

1. second claim by plaintiff will be “merged” with first

ii. bar is when defendant won in first action

1. second claim by plaintiff will be “barred” by first judgment

c. Collateral estoppel (“issue preclusion”)

i. Defense raised at Rule 56 stage

ii. Three requirements:

1. issue must be identical to one previously litigated or subject to adverse presentation

a. what counts:

i. trial

ii. Motion failure to state a claim - 12(b)(6)

iii. Motion on the pleadings - 12(c)

iv. Summary judgment (56)

b. What doesn’t count:

i. Consent/default judgments

1. may only be an indication of amount in controversy or difficulty in getting evidence

2. don’t want to encourage litigation of petty claims if D would rather concede

ii. Admissions of fact (not adversarial)

2. issue must have been actually litigated and decided

3. issue must have been necessary to the first judgment

a. test is to ask whether the result could have been reached without resolution of the issue

b. if a general verdict is given and the opinion doesn’t tell you which of the issues led to the verdict then collateral estoppel doesn’t apply

i. e.g. Illinois Central case – defendant railroad couldn’t establish whether contributory negligence or no actual damages was basis for verdict in F1 so they weren’t allowed to assert collateral estoppel in F2

c. But if all the issues were necessary (several defenses plead in the alternative were overcome) for the verdict to be given then collateral estoppel does apply

d. If no appellate review then no preclusion(?) (if can’t appeal then you ought not be barred in F2)

i. Hersh likes this rule – otherwise creates incentives for winning party to appeal 

iii. Exceptions to collateral estoppel

1. stakes are much larger in second case

2. burden of proof is lower for plaintiff in second case (e.g. first case was criminal and second case is civil)

3. issue arises the second time in a substantially different context

4. other party had no opportunity, as a matter of law, to obtain judicial review of judgment from initial action

5. subsequent action wasn’t sufficiently foreseeable at the time of the initial action

6. “catch all” – there’s some other compelling reason

a. public interest

b. other party labored under significant procedural disadvantages

i. absence of a right to jury trial doesn’t count (parklane case)

iv. Settlements don’t count

1. usually not possible to determine what issues were decided

v. Compare to claim preclusion/res judicata:

1. collateral estoppel is broader because not limited to transactionally related claims

vi. Policy reasons for collateral estoppel:

1. want efficiency in litigation

a. counter-argument is that it creates defensive litigation and defensive appellate practice

vii. Hypothetical example:

1. A sues B in negligence and the jurisdiction says that contributory negligence is an affirmative defense.  B doesn’t bring it up.  Then B sues A in F2.  Since negligence of A wasn’t litigated in F1 then not precluded under collateral estoppel.

viii. “mutuality of estoppel”

1. common law view:  if a party seeking to take advantage of collateral estoppel could not have been its victim had the action come out differently, it would not be right to let that party take advantage of the result in its favor

a. Example:  A sues B for patent infringement and B wins on ground that A’s patent is invalid.  A can still sue C for patent infringement of the same patent and C cannot assert collateral estoppel to establish that P’s patent is invalid.  This is because had A won against B, it would not have been allowed to use those findings against C since C would not have had its day in court.

2. modern view:

a. Rejection of Mutuality - Bernhard case (1942)

i. Held that only considerations were the three requirements:  (1) identical issue, (2) judgment on the merits, and (3) was the current party a party or privy in the prior adjudication;

b. No mutuality needed when use of CE is defensive - Blonder-Tongue (1971)

i. Non-mutual defensive issue preclusion (NMDIP)

ii. Rejected mutuality doctrine (that D was a party to the first suit) when D is using collateral estoppel defensively; 

1. example:  if A sues B for patent infringement and court finds the patent invalid and A loses then if A sues C for infringement of same patent then C can apply collateral estoppel defense.

c. Offensive estoppel approved by Supreme Court – Parklane case(1979)

i. Also called “non-mutual offensive issue preclusion” (NMOIP)

ii. Parallels Microsoft case:

1. Government sues Microsoft in anti-trust and wins; then some entrepreneurial lawyer files a lawsuit against Microsoft based on the previous case where government has done all the work

iii. Supreme Court says approval of offensive estoppel should be done on case by case basis

ix. “Indemnity anomaly”:

1. idea is that D1 may lose the benefit of winning/proving her case if she wins against P but then is indemnified to D2 if D2 loses against P concerning same issue

a. example: A is student and sues B, Hershkoff, for educational malpractice; A loses; Then A sues C, the Dean, under theory of  respondeat superior; A wins; now what happens?  Two conflicting judgments – may be some kind of indemnity relationship; if C supposed to get indemnity from B then B’s victory is snatched from her because even though she successfully proved her case she still has to pay and money goes to A;

x. How do the discovery amendments of 2000 affect preclusion doctrine?  (hersh doesn’t answer)

1. fewer issues known to both sides so fewer issues litigated so fewer issues precluded in future suits; in other words, secret material known by one party at one suit can be used to launch a future suit at a later time
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