I.
Pleadings


A.
Complaint
1.
Rule 8A: do NOT need to state a legal rule; facts must track the elements of your claim; mention if there are no affirmative defenses.

a.
Claim: Statement of facts, if true entitles π to relief unless Δ can prove an excuse or defense that absolves him of liability.

b.
Deficiency of Complaints

i.
Rule 12(b)(6) – 

a)
Motion to dismiss based upon “failure to state a claim upon which relief can be granted”

b)
Judge assumes the facts of the complaint to be true. 

c)
see Rule 12(h)(2) on pg.4

ii.
Rule 12(e) – Motion for a more definite statement: 


a)
“If a pleading to which a responsive pleading is permitted is so vague or ambiguous that a party cannot reasonable be required to from a responsive pleading….”

b)
Δ’s should use this strategically; do not use for legally deficient claims

c)
Motion not used much today




c.
Check-a-box Complaint





i.
Dept. of Transportation case






a)
Usually an efficient way of pleading, if done properly






b)
π still must allege facts that track the elements of the substantive law

c)
Courts won’t make assumptions or inferences when there’s too many options.




d.
Legally-deficient complaint





i.
Haddle v. Garrison
a)
legally deficient complaint – there are no facts that will ever save complaint, so there is no reason for judge to grant leave to amend (no substantive lat exists).

b)
Δ should bring a 12(b)(6) over a 12(e).


B.
Rule 11



1.
Ways of policing attorneys




a.
§ 1927 U.S.C.:
Movant must prove bad faith, which is a tough standard




b.
Courts do not have inherent authority




c. Rule 11
i.
Does NOT require a showing of bad faith, so you can be sanctioned for negligence or dumbness. 

ii.
1938 Version: 

a)
subjective 

b)
rarely imposed Rule 11 sanctions

c)
“A-Bomb” effect b/c of Res Judicata implications





iii.
1983 Version:

a)
Business Guides Case: How much investigation should the attorney be required to do?

i)
Behavior was so improper that both the company and their attorneys were sanctioned.


ii)
Court uses an objective reasonableness standard.


iii)
Rule 11 alters the amount of trust a lawyer can have in his client.

iv)
If you’ve done sloppy job in the inquiry, but it still luckily worked out for you, the Δ can still file Rule 11 against you.





iv.
1993 Amendments:






a)
Amended b/c Rule 11 had tended to affect π’s more than Δ’s.






b)
Resulted in more Rule 11 Motions, which increased court dockets






c)
Has a Stop & Think Requirement

i)
Imposes sanctions on lawyers or parties if they pursue a position which is proven groundless.

d)
No fishing expedition is allowed, however, you can say that you have some facts and need Discovery to prove well-grounded ness of your allegations.

e)
Applies to written advocacy/pleadings & oral arguments.





v.
Administration of Rule 11:






a)
Requires a separate motion, brief with an affidavit, etc.






b) 
Increased cost for Δ to file Rule 11

c)
 Sue Sponte: Before 1993, the court could impose Rule 11 sanctions at their own discretion. But there was a need for heightened protection at the District Court level.  So, 1993 provision doesn’t allow sue sponte Rule 11 sanctions after case dismissal or settlement. Also, there is a hearing required before sanctions are imposed.





vi.
Goal of Rule 11






a)
Deterrence, NOT compensation

b)
Sanctions should NOT be greater than that sufficient to deter repetition of conduct.

vii.
Safe Harbor Provision:
Rule 11 (c)(1)(a)

a)
Problem when Rule 11 is filed against a complaint – it can’t actually be filed with the court until other party has had 21 days to amend.  This leaves a 1 day hole in which the Δ must answer the complaint in 20 days. So, ONE free day of discovery for the π results. (Note: This is inapplicable if Δ has waived Service of Process.


C.
Rule 9:
Heightened Pleading Rule


1.
Why?




a.
Basic Assumption:
Too much litigation today

b.
Court requires you to plead more factors in more specific detail, especially in fraud cases.

c. 
Note: This pleading rule especially has a huge impact on substantive matters, such as law enforcement per Leatherman.



2.
Olsen Case (fraud)

a.
“Fraud” – “an intentional perversion of truth with the purpose of inducing reliance of another to surrender or part with a legal right”---Black’s Law Dictionary

b.
Complaint under Rule 9 must contain:


i.
Boss Lied


ii.
Intentional

c.
Argument Against heightened pleading in fraud cases


i.
Discovery is often needed to get these additional facts

ii.
More generally, some say Rule 9 goes too far in modifying substantive state law. (Rules Enabling Act: § 2072(b))

d. Argument For heightened pleading in fraud cases


i.
It’s too easy to plead fraud claim


ii.
Fraud opens up settled transactions


iii.
Allows for punitive damages.



3.
Leatherman v. Tarrant County (civil rights case)

a.
§ 1983: permits a suit against those who act under “color of law” (official capacity) to deprive persons of constitutional rights.





i.
Question: Can § 1983 be extended to municipality?

a)
Qualified immunity: we do not hold a municipality liable for torts based on respondeat superior; but they can be liable for violations that are based on policy and practice of the municipality.




b.
Immunity
i.
Immunity from suit:
Cut off case at pleadings stage and does not allow π to get to Discovery. [District court imposes this]

ii.
Immunity from liability:
Gives the π the right to get to Discovery.  No heightened pleading required. [Supreme Court orders this]

iii.
5th Circuit gets around USSC’s ruling:

a)
Instead of requiring the heightened pleading at the complaint stage (so as to follow the USSC), the court allows the Δ to use qualified immunity defense in his Answer.  This means that the π must then respond by showing a pattern or practice prior to discovery.

b)
Reason for the 5th Circuit Court’s deviance


i)
Overburdened dockets


ii)
Give gov’t officials latitude to do their jobs

iv.
It is debatable if the court or the legislature has the job to interpret FRCP’s, such as Rule 9.


D.
Burden of Pleading
1.
Definition:
What is allocated to π to put in complaint and what is allocated to the Δ. Usually tracks the burden of proof at trial (“If you plead it, prove it.”).

a.
Determines whether π survives a motion to dismiss, makes it to Discovery, and whether π survives summary judgment.

b.
FRCP: Rules 7-9 (Note: Rule 8(c) lists affirmative defenses, but list isn’t exhaustive)


2. Theories of how to allocate the elements


a.
Linguistic Theory/ +/- Theory



i.
Enacting Clause:
π must establish this element

a)
Ex. “A person who is not herself negligent but who’s injured by the negligence of another has a cause of action against the injurer.”

b)
These seem to be rare, only in such cases mandating heightened pleading/Rule 9 (i.e. Fraud).





ii.
Exception Clause:
Δ must establish this element

a)
Ex.  “Person shall be liable for injury to others caused by failure to take reasonable care; provided no person shall be liable if π’s own negligence was the primary cause of injury.”
iii.
Lack of parallelism:  In exception clause scenarios, Δ can plead/prove an affirmative defense to win, but his not proving this won’t cause defeat.  Whereas, an element allocated to the π must be pleaded and subsequently proven at trial or she’ll lose.

iv.
Gomez Case: classic linguistic theory case

a)
Facts:
π “ratted” on guys at his police precinct and was subsequently given a worse job in a different precinct. Sued employer based on § 1983 saying he should’ve been given a hearing first.

b)
Question: Does π have to plead “bad faith” by Δ OR does Δ have to prove he had “good faith?”

c)
Result:  § 1983 is silent on the qualified immunity element. So, the court decides to allocate it to Δ as an affirmative defense that he acted in good faith (when gov’t officials reasonable believed their actions were legal).  They know that this element exists b/c of legislative intent.

d)
Rehnquist’s concurrence:
Bifurcates pleading and proof. Don’t make π plead anything on qualified immunity in his complaint. But, after π has completed Discovery, then he should have burden of proving this element at trial.


b.
Essentiality Theory




i.
Allocate an element to the party to whom that element is essential





ii.
Hershkoff says there’s no justification for this.

*The next 3 theories explain allocation results.




c.
Probability Theory

i.
Court may allocate an element to a party saying it’s based on “empirical evidence”; however, in reality, the elements are allocated based on normative assumptions of how the world works.




d.
Access to Information Theory




i.
The court asks who has better access to that information

ii.
Ex.
In a fraud case, obviously it would be easier for Δ to prove certain things b/c he has better access to the information.  However, looking at the Essentiality Theory, proving the lie is essential to π’s case so this may justify a Heightened Pleading Req. instead of access to info. theory’s result.




e.
Public Policy





i.
Consider fraud again on why you might want heightened pleading.


E.
Rule 12 Motions:



1.
Rule 12(a):
Answer (see next page)



2.
Rule 12(b):
Threshold objections to complaint (see pg. 1)



3.
Rule 12(c):
Motion for Judgment on the Pleadings.



4.
Rule 12(e):
Motion for a more definite statement.




5.
Rule 12(g):
Rule of efficiency and consolidation of procedural objections

a.
All Rule 12(b) motions must be raised in ONE objection by Δ.

b.
Inapplicable to Rule 12(e) [you can bring a Rule 12(e) motion for a more definite stmt. after a Rule 12(b)(6)]

c. Consequences


i.
If Rule 12(b) Motions are not consolidated, then they’re waived per Rule 12(h)(1).



6. Rule 12(h)(2 & 3): Exceptions to Rule 12(g)

a.
Rule 12(h)(2) – Rule 12(b) (6&7) objections can either be put in your answer or in a rule 12(c) motion.


i.
Rule 12(b)(6): motion to miss for failure to state a claim


ii.
Rule 12(b)(7):
failure to join a party under Rule 19

b.
Rule 12(h)(3) – “Whenever is appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action.”


F.
Answer



1.
Rule 12(a)



a.
Δ must file within 20 days of being served w/complaint





i.
Exceptions






a)
Rule 4(d): 
Δ waives service and gives Δ 60 days to answer






b)
Rule 12(b):
often stops clock






c)
Professional courtesy



2.
Rule 8(b): options of what Δ can put in Answer




a.
Requires short and plain terms by Δ in Answer Δ’s options in his Answer.





i.
Admit allegations of complaint to be true






a)
Rule 11 prohibits lying

ii.
Deny allegations in good faith that Δ plans to deny at trial [Note: Rule 8(d) says non-answers for which an answer is required are deemed admitted, except for damages. When an answer is not required, then a party is considered to have denied all averments]

iii.
DKI: Deny knowledge and information sufficient to form a belief as to the truth or falsity of an allegation.

iv.
General Denial:  Δ denies each and every allegation in complaint


a)
Everything in complaint is subject to Discovery


b)
DA: Judge can strike it down which means everything is deemed as admitted per Rule 8(d); some facts are undeniable.



3.
Zielinski v. Philadelphia Piers, Inc. (PPI-CCI forklift case)

a.
Question:
When would a court strike a Δ’s answer as improper and deem all of the allegations in that paragraph as admitted?

b.
Answer:        Institute a balancing test


i.
If π is severely prejudiced


ii.
If Δ’s loss is less than harm to π


iii.
If Δ is manipulative; crafty



4.
Affirmative Defenses




a.
Rule 8(c): lists a non-exhaustive list of 19.





i.
Must be put in Answer





ii.
Not the same purpose as a general denial.




b.
Layman v. Southwestern Bell

i.
Case:
Easement defense was an affirmative defense, which was not in the Answer. So, Δ was estopped from arguing it at trial.

a)
Case doesn’t have legs b/c little Discovery was done, so it’s not representative.

ii.
Affirmative defenses must be put in your Answer if you want to raise them at trial

iii.
Notice Function issue 


a)
π needs an opportunity to Discovery


G.
Leave to Amend



1.
Rule 15



a.
Rule 15(a):
Three times a party can amend

i.
A party may leave to amend once as a matter of course, before a responsive pleading is served (typically used when π is amending complaint)

ii.
Any other time when justice so requires, at the court’s discretion

iii.
After the trial, to make the pleadings conform to evidence for Res Judicata/Claim & Issue Preclusion reasons.




b.
Beeck v. Aquaslide ‘N Dive Corp.
i.
Facts: Δ wants leave to amend b/c he is NOT the actual manufacturer of the slide. Statute of Limitations has run, so π would no longer be able to sue the correct Δ.

ii.
Court looks at Balancing Factors when deciding whether to grant leave.


a)
Prejudice


b)
Bad Faith


c)
Alternative Δ’s

*NOTE: Compare this balancing test with the test used in Zielinski. (pg. 5)



 Both involve manipulative Δ’s and St. of Lim. has run.

iii.
Court grants leave to amend. Had they not, the Δ would have had an impossible time at trial b/c he was not the manufacturer. (Goes against logic)

c.
Rule 15(c) – 

i.
If the Statute of Limitations has run and the 120 days to serve Δ has passed, a π can amend her Complaint against the same party if:

a)
15(c)(1): “relation back is permitted by the law that provides the statute of limitations applicable to the action.”

b)
15(c)(2):
“the claim or defense asserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth in the original pleading”








i)
Moore v. Baker
a.
Facts: π wants leave to amend a very specific claim (informed consent) into a general claim (Negligence).


b.
Court does NOT allow this b/c Δ is not on NOTICE







ii)
Bonerb case

a.
Court allows a move from a general claim to a more specific claim in an amended pleading.

ii. 
If the Statute of limitations has run and the 120 days to serve Δ has passed, a π can amend her Complaint against to include a different party/change parties if:

a)
15(c)(3):  that party “knew or should have known that, but fore a mistake concerning the identity of the proper party, the action would have been brought against the party.”


i)
Goal is to allow honest mistakes to be corrected


ii)
Notice does not have to come from π 

iv) 
This Rule would’ve applied to Zielinski and Beeck, but it didn’t exist at that time.

II.
Discovery


A.
Purposes



1.
Narrow and frame issues for trial



2.
Preserve evidence for trial



3.
Equalize information deficits



4.
Critical to affecting settlements


B.
Mandatory Disclosure: RULE 26(a)

*Mandatory Disclosure did not exist until the 1993 Amendments. The 2000 Amendments no longer allow courts to opt out of it.

1.
26(a)(1):
Disclosure on information on potential witnesses, documents relevant to disputed facts, damages, insurance agreements  must be made at or within 10 days after 26(f) conference.

2.
26(a)(2):
Expert Opinions

i.
26(a)(2)(B):  Includes expert’s name; stmt. of opinions and their bases; information considered by the witness in forming opinions; exhibits; qualifications; publications authored by him; compensation he’s paid; listing of any other cases he’s testified in as expert in last 10 years. (also see 26(b)(4)



3.
26(a)(3):
Miscellaneous Provision


C.
Discovery Mechanisms/Party-Initiated Mechanisms



1.
Deposition (Rules 27-32)



a.
Steps to setup a Depo





i.
Arrange with opposing side and witnesses to decide time and place





ii.
Send out the NOTICE of DEPO [R 45-subpeona for non-party witness]

iii.
Figure out docs you want deponent to bring with him (subpoena, if non-party)

iv.
Order a stenographer

v.
Have deponent swear under oath

vi.
Prepare for depo

b.
Def: An oral meeting with a sworn witness who’s asked questions with attorneys present.

c.
Used on parties and non-parties (latter need to be subpoenaed per R 45)

d.
DA:
Expensive and time-consuming

e.
ADV:
attorney can follow-through on questions/answers

f.
Limits:
Each side is limited to deposing 10 people and can depose a person only once UNLESS court allows for deviation.


i.
2000 Amendments: 7 hour limit on depos

g.
Types of objections:


i.
To form


ii.
Badgering witness


iii.
Privilege



2.
Interrogatories (Rule 33)
a.
Def:
Set of questions, signed & answered under oath; can ask for more than just facts.

b.
Used on parties only

c.
DA:
Gives little valuable info.

d.
ADV:
Cheaper than depos

e.
Limits:
1993 Amendments limited questions to 25, including sub-parts.


i.
if a question is a burden equally on either party, then a party can attach a doc and make the other party look for answer.

f.
Objections:
Court has discretion when allowing a party’s objections or not to certain questions.



3.
Production of Documents (Rule 34)
a.
Def:
requests for “any designated documents,…..tangible things,….OR to permit entry upon designated land or other property….”

b.
Used on both parties and non-parties (the latter must be subpoenaed per R 45)



4.
Request for Admission (Rule 36)
a.
Def. under 36(a):
“a party can serve upon any other party a written request for the admission….of the truth of any matters within the scope of Rule 26(b)(1)….that relate to statements or opinions of fact or of the application of law to fact.”


i.
Anything not denied within 30 days is deemed admitted.


ii.
Note the change of R 26(b)(1) in the 2000 Amendments.

b.
36(b): allows for withdrawal or amendment if no prejudice is involved.

c.
Used on parties only



5.
Physical and Mental Exams (Rule 35)
a.
Def: requires a party to submit to a mental or physical exam when the partry’s mental or physical condition is at issue in the action. Available only for “good cause.”


D.
Relevance (Rule 26(b)(1))





*Note: Relevance protects information; Privilege protects source.

1.
1993 Version: “Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking the discovery…”


a.
Broad View (Blank case)



i.
Allows for:




a)
Drawing Inferences




b)
Leads you to other information

2.
2000 Version:  “Parties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party…” AND “For good cause, the court may order discovery of any matter relevant to the subject matter involved in the action.”



a.
Narrower View

b.
The “good cause” exception brings up the question: Is there really any change here?

c.
Concern: Claim preclusion concerns



3.
Blank v. Sullivan 

a.
Case illustrates the 1993, Broad Version of 26(b)(1)

b.
Facts:
Woman wants information on firm’s partnership numbers in order to make out a sex discrimination case.

c.
Court says that the partnership numbers do not relate to the claim, but are relevant to the subject matter of the dispute. Therefore, she is allowed this info.

i.
Inferences that can be drawn from this information relate to the subject matter.

ii.
Compare to Helicopteros in PJ context:


a)
“arise out of”=2000 Version


b)
“related to”=
1993 Version



4.
Steffan v. Cheney
a.
Facts:
Homosexual man fired from military for saying he was gay.  State wanted to discover facts on homosexual acts.

b.
Court limited discovery to speech, not his acts.

i.
Reasoning:  Although case was heard under the 1993 Amendments, the court’s decision reflects the 2000 Version in that they said facts on homosexual activity did NOT relate to a claim or defense, so were not discoverable.


E.
Protective Orders (Rule 26(c))
1.
Good Faith Requirement:  Party must have in “good faith conferred or attempted to confer” with other party “in an effort to resolve the dispute without court action”

2.
Reasons to protect:

a.
 “Annoyance, embarrassment, oppression, or undue burden or expense…”
2.
Ways to protect:


b.
Not allow discovery; specify terms/conditions for discovery; alternate method of discovery; limit scope; limit who’s present during discovery; allow depo to be opened only by order of the court after it’s been sealed; not allow for ervelation of a trade secret, etc.


F.
Work Product (Rule 26(b)(3))


1.
Was judicially constructed, but now codified

2. 
Rule: applying to getting docs and tangible things “prepared in anticipation of litigation or for trial by or for another party …..”

a.
To get these docs, a party must show a  “substantial need of the materials in the preparation of the party’s case and that the party is unable without undue hardship to obtain the substantial equivalent of the materials by other means.”





i.
Seems to be a balancing test

ii.
There is absolute protection for mental opinions/impressions of attorneys.



3.
Justifications for this rule:




i.
Creates incentives for each party to do their own work




ii.
Gives lawyers professional space to do work




iii.
Relationship is more important than truth-seeking



4.
Criticisms of this rule:

i.
Goes against full and complete disclosure; it’s so broad and could consume all of Discovery.  Courts must draw the line.

ii.
Difficult for the court to distinguish between facts and attorney’s mental impression.



5.
Redacting

i.
Danger in Redacting:

a.
Even without explicit statements of opinions, a document such as a description of a witness’ story will reflect a lawyer’s strategic choices.

b.
Other options:

i.
Party seeks a protective order under Rule 26(c) and then the judge can look at the document “en camera”

ii.
Interrogatory on the witness’ testimony as an alternative means of getting that testimony.

a)
Judges are skeptical of these, but the facts are discoverable without giving away lawyer’s impressions/opinions.


b)
Hostile Witnesses:
if witness himself has a copy of his statement with the other attorney’s opinions/work product, then he cannot give this statement to the other side.


i)
Work product protection is not for a witness to waive


ii)
You can get a statement from a friendly or neutral witness.


G.
Experts: Rules 26(b)(4) & 26(a)(2)



1.
3 Categories of Experts




a.
Trial Experts
i.
Rule 26(a)(2)(C):  90 days before trial, each party must identify these experts

ii.
Rule 26(a)(2)(B):
Disclosure will include the written report of opinions and basis of these opinions prepared and signed by the witness.

iii.
Attorneys need to be careful and not shape their testimony too much. Work product protection is not as strong here. (see below [H])

iv.
Rule 26(b)(4)(a):
“A party may depose any person who has been identified as an expert whose opinions may be presented at trial.”




b.
Non-testifying Experts
i.
Rule 26(b)(4)(B): Parties can get facts or opinions held by an expert who’s been retained but is not testifying if:

a)
it falls under Rule 35(b) [physical/medical exams] OR “upon a showing of exceptional circumstances under which it is impracticable for the party seeking discovery to obtain fact or opinions on the same subject by other means.”


i)
Balancing Test




c.
Informal Consultant (not helpful to your case)

i.
The other side has a high interest here because they have been found hostile to other party and that’s why they’re not testifying for them.


H.
Protection of Work Product and Experts



1.
Information attorney tells/advises expert




a.
In MEMO form:





i.
Rule 26(a)(2)(B):
full disclosure, as in reports VS. work product




b.
In DEPO form:

i.
Other side can get information as hearsay b/c it is relevant; but the info. cannot be used at trial

c.
Consequences:
  Attorneys will stop writing things down and will be more guarded.


I.
Discovery Sanctions



1.
Problems with Discovery:




a.
π’s: Fishing expedition 

b.
Δ’s: resist Discovery and go to trial as though surprise is the norm.  Narrow terms, destroy docs, assist perjury, evasive answers.

c.
Little empirical evidence on this abuse

d.
Judges are reluctant to impose sanctions for Discovery abuse.



2.
Rule 26(e):
Duty to Supplement
a.
Refers to a Party.  Seems to put a lesser burden on non-parties to supplement.





i.
Safe Rule:
If you’re a party, supplement everything.



3.
Rule 26(g):
Certification
a.
Every disclosure and discovery request must be signed by at least one attorney.




b.
Similar to Rule 11(a)

4.
Rule 37:
Motion to Compel Discovery
a.
Sanctions applied to a party only after judge has made a discovery order that is not followed.


b.
Meant to deal with Δ’s abuse of discovery


J.
Judge’s involvement in Discovery Process



1.
Rule 16:
Allows District Ct. to order pre-trial conference 




a.
May have led to “managerial judges”



2.
Chronology




a.
Rule 26(f) Conference:
At least 21 days before Rule 16(b) Conference





i.
No discovery before this





ii.
Mandatory disclosure




b.
Rule 16(b) Conference/Scheduling Conference:  120 days after Δ is served





i.
Joinder





ii.
Amendments





iii.
Time-frame for Discovery

iv.
Judge can get parties to settle per Rule 16(a) and can grant SJ sue sponte per Rule 16(c).—at any Rule 16 conference.




c.
Rule 16(d) Conference:
Final Pretrial Conference
i.
Judge enters trial order that sets out trial order (witnesses, experts, relief, etc.)

ii.
Difficult to amend, but a party should amend pleadings to match pre-trial order for Res Judicata reasons.




d.
Problems with Increased judge involvement:





i.
Decisions become biased, not as impartial.





ii.
Efficiency over justice.

iii.
Kothe case: Not a classic case b/c his actions are on record. Judge went way too far in trying to get parties to settle.

III.
Summary Judgment

A.
2 Major ways to get cases thrown out (other than SJ):

1.
Default Judgment (Rule 55):
Ordered by the court when Δ fails to make a timely response.

a. Peralta Case:  Courts are reluctant to issue default judgments



i.
Better to lose at trial or to settle



ii.
Due Process concerns



2.
Involuntary Dismissal (Rule 41):
Does to Π what default judgment does to Δ.




a.
Courts can do this sue sponte




b.
Done when:




a.
Π fails to prosecute




b.
Π fails to comply with Discovery requirements




c.
Π fails to comply with a court order

B.
Summary Judgment (Rule 56)




To answer a SJ Question:

· Movant’s burden

· Record

· Nonmovant’s options

· Admissibility of evidence

1.
“Material Issue”:
Those facts, which you must prove to establish cause of action




a.
SJ Grant:
Means there’s no issue of material fact in dispute.

2.
Doesn’t have to be on entire case



3.
Interacts with R 16(c) [trial conf]; appropriate timing of summary adjudication



4.
Relies on papers, especially affidavits

a.
Affidavits:
Hearsay doesn’t work; sworn statement based on personal knowledge and information.

b.
Other evidence:  Depos, interrogs, etc.



5.
No longer assume allegations in Complaint to be true



6.
Must have full discovery before SJ can be granted.




a.
Rule 56(f):
Asks for more time for Discovery



7.
Adickes Case:

a. 
Facts:
Teacher wants to sue restaurant owner/private citizen on an alleged civil rights violation.  To win, she must prove there was a conspiracy.  Δ submitted an affidavit, which said there was no conspiracy and moved for SJ.


b.
Reasoning/Test:  Court did not grant Δ’s motion for SJ b/c he did not foreclose the possibility of the Π prevailing at trial.


i.
Very high standard for movant to meet


ii.
Very difficult for courts to grant SJ under this standard.


iii.
It requires movant to submit affirmative evidence that he’s not liable.



a.
In other words, Δ will win if he shows Π WILL lose at trial.



8.
Celotex Case:

a.
Facts:
Wife of deceased man who worked with asbestos, allegedly produced by Celotex, sued that company for causing her husband’s death.

b.
Π’s Complaint:



i.
Celotex made product


ii.
Product was defective


iii.
Husband was exposed to this product


iv.
Exposure caused injury

c.
Δ’s Response:


i.
Deny Causation and Exposure (#2-4 above)



a) 
Basis for SJ Motion


iii.
Admit manufacture (#1)

d.
Π’s Response:


i.
Provided 3 dics to show husband was exposed to Δ’s product.



a)
Depo of husband, letter from boss, letter from insurance company)

e.
Court’s Analysis


i.
Rehnquist’s Plurality
a)
Movant has to show: 

i)
Non-movant doesn’t have sufficient evidence to prevail at trial (does NOT have to foreclose all possibility of Π prevailing at trail).

ii)
Aligned burden of production at trial with burden moving party has at summary judgment stage (Δ doesn’t have to show anything that he doesn’t have to show at trial).


iii)
“Prove It” motion


iv)
Much easier that Adickes’ std.

b)
Non-movant’s Options in opposing SJ:



i)
Rule 56(f) Continuance


ii)
Produce more evidence



a - Π cannot just say that Δ overlooked evidence





ii.
White’s Concurrence





a)
Concerns with Rehnquist:







i)
It makes it too ease for Δ to win SJ

ii)
Δ should NOT be able to win by just saying that Π does not have enough evidence (Such a conclusory statement shouldn’t be allowed)





iii.
Brennan’s Dissent






a)
Took White’s concurrence and went one step further







i)
Majority did not provide enough guidance







ii)
SJ should not be cost-free for Δ; he should bear $ for Discovery







iii)
Movant has to show:

a –
In an affirmative and detailed way that Π’s evidence is insufficient to prevail at trial

              OR



i -
May result in Δ deposing Π’s witnesses.

b -
 Δ does not have to (but can) show affirmative evidence of his own that there’s he’s not liable [Adickes].







iv)
Non-Movant’s Options in opposing SJ:








i.
Movant/Δ overlooked evidence (cheap)








ii.
Π can put in more evidence








iii.
Rule 56(f) Continuance 





iv.
Effects of Celotex
a)
SJ is now more encouraged by the court. It’s granted without considering if Δ has met his initial burden, but going straight to Π’s response/opposition papers.

b)
May increase Π’s Discovery $’s.



9.
Visser Case




a.
Facts:
 Π claims he was fired b/c of his age. He was a whistle-blower.







Requirements for an Age Discrimination Case:

- 
Π must show membership in a protected class; qualifications for job; fired b/c of membership in protected class

-
Δ must show non-discriminatory reason for firing

-
Π must show Δ’s reason was pretextual.





b.
Movant’s Burden:





i.
According to Adickes:
a)
Δ must put forth an Affidavit saying he didn’t fire Π b/c of his age (foreclosing all possibilities that Π could win at trial)





ii.
According to Celotex:

a)
Δ would have to show that Π cannot prove that he fired him b/c of age.






b)
“Prove It”

RESULT:            c)
Under this rule, the court granted SJ b/c Π’s evidence was insufficient to support him winning at trial. (note: it was unnecessary for Δ to prove Π could not win at trial)

i)
Π’s affidavits from lay witnesses that tried to give expert testimony were inadmissible per R 56(e)


a – psychoanalysis done by unqualified witnesses



10.
Admissibility of Evidence




a.
Hearsay (Rule 56(e)):
Δ’s response to Π’s evidence





i.
Hearsay – when it’s not from personal, firsthand knowlege

ii.
Δ’s tool to come back under stage #4, after Π comes back with more evidence (Ex. Celotex – Π’s 3 supplemental docs)

iii.
Rehnquist in Celotex:
Form of evidence is key.  Underlying facts would be admissible if in proper form


a)
These facts in bad form would be okay for SJ, but not for trial


b) 
Controversial

IV.
Erie Doctrine


A.
Swift v. Tyson:
(giant grab for power by the courts)



1.
Rules of Decision Act:
28 U.S.C. § 1652

a.
A federal court sitting in diversity shall apply “laws of the several states” unless there’s Constitutional or federal laws requiring otherwise.

i.
Swift interpreted “laws of the several states” to mean statues only, not state common law.

b.
Question:
What rule would a federal court apply in a diversity suit where no state statute, local rule, nor federal law on this issue exists?

c.
Result of Swift’s RDA interpretation:


i.
General Common Law developed by federal courts based on:



a)
Natural Law



b)
Judge’s impressions



c)
Precedent



d)
Tradition

ii.
Story did NOT mean to create federal CL, just as creating general law that states would adopt and thus have resulting uniformity.



B.
Erie RR v. Tompkins
1.
Facts:
Π was hit walking along RR track path.  He wants NY law to apply, which says path would be an easement.  PA law says Π was a trespasser (Δ wants this to state law to apply).

2.
3 problems with Swift

a.
Increased uncertainty

b.
Lack of uniformity (states don’t follow federal CL, like Story was hoping for)


c.
Increased forum-shopping

i.
Deprives in-state residents of home state’s common law if Π moved to federal court where general federal CL applied.


3.
Why did Erie overrule Swift and say that it was unconstitutional (rather than just re-interpreting the RDA)?





a.
No such thing as general federal common law

b.
So, the application of RDA by Swift that led to federal general CL was unconstitutional b/c:

i.
Generally, federal courts have not inherent law-making authority for substantive law.  Only have authority that Congress gives them, &
ii.
Nothing in § 1332, Art. I, or Art. III confers on federal courts the authority to construct common law rules of decision.

a)
Grant in Diversity is limited just to create a neutral forum for litigants.




4.
Philosophy behind Erie:





i.
Power of federal gov’t is limited






a.
Conventional Reading of Erie





ii.
Common law is part of state law; it’s simply positive law.




5.
Erie, like Int’l Shoe raised a lot more questions than it answered.
i.
Ex. What does “minimum contacts” mean?  How limited is the federal gov’ts power under Erie?




6.
Reed’s Concurrence




i.
No need to make a Constitutional argument





ii.
Just re-interpret RDA as including CL and statues





iii.
He’s worried about FRCP not working now (as it just passed)

a.
He sees the problem with distinguishing between substantive and procedural law.


C.
Guaranty Trust Co. v. York (J. Frankfurter)

1.
Facts:
If state law applied, S of L would have already run. So, Π says that b/c it’s an Equity Court claim, the federal court has authority to create its own rules of procedure, and they do not have a S of L.

2.
Outcome Determinative Test
a.
Will the application of the federal rule affect the outcome of the litigation?  If so, then the federal law is substantive, so the state law should apply.

i.
Argue both ways. Ex.  S of L could just be seen as a housekeeping rule ---procedural.  OR alternatively, it could argue as substantive, in that it does change the outcome.

ii.
Frankfurter wants to ensure that the substantive result you would get in federal court is the same as what you’d get in state court.  

iii.
If there are practices that would make you favor federal court over state court, then the federal practice yields to state practice.

iv.
Therefore, when a state procedural rule is tied up with the merits, it shall trump the parallel federal rule.
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